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In the

SUPREME COURT
of the

STATE OF IDAHO

JEFFREY EDWARD HUBER,

Petitioner-Appellant,

v.
LIGHTFORCE USA, INC., dba NIGHTFORCE OPTICS,
Respondent-Respondent.

Appealed from the District Court of the Second
Judicial District of the State of Idaho, in and
for Clearwater County
Honorable MICHAEL J. GRIFFIN, District Judge

Jeff R. Sykes
Attorney for Petitioner-Appellant
Gerald T. Husch
Attorney for Respondent-Respondent
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Date: 5/6/2014

Second Judicial District Court - Clearwater County

Time: 12:27 PM

ROA Report

Page 1 of 14

User: BARBIE

Case: CV-2012-0000336 Current Judge: Michael J Griffin
Jeffrey Edward Huber vs. Lightforce USA, Inc.

Jeffrey Edward Huber vs. Lightforce USA, Inc.
Date

Code

User

8/27/2012

NCOC

JALLAIN

New Case Filed - Other Claims

JALLAIN

Filing: A - All initial civil case filings of any type not Michael J Griffin
listed in categories B-H, or the other A listings
below Paid by: Meuleman Mollerup Receipt
number: 0002747 Dated: 8/30/2012 Amount:
$96.00 (Cashiers Check) For: Huber, Jeffrey
Edward (plaintiff)

APER

JALLAIN

Plaintiff: Huber, Jeffrey Edward Appearance Jeff
R Sykes

Michael J Griffin

COMP

JALLAIN

Complaint Filed

Michael J Griffin

8/30/2012

SMIS

JALLAIN

Summons Issued

Michael J Griffin

9/21/2012

SMRT

JALLAIN

Summons Returned

Michael J Griffin

BARBIE

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Moffatt
Thomas Receipt number: 0003309 Dated:
10/18/2012 Amount: $66.00 (Cashiers Check)
For: Lightforce USA, Inc., (defendant)

Michael J Griffin

APER

BARBIE

Defendant: Lightforce USA, Inc., Appearance
Gerald T Husch

Michael J Griffin

ANSW

CHRISTY

Answer to Complaint

Michael J Griffin

HRSC

BARBIE

Hearing Scheduled (Telephonic Scheduling
Michael J Griffin
Conference 12/04/2012 02:30 PM) Set Up Meet
Me Conference Call

10/3/2012

10/31/2012

11/5/2012

Judge
Michael J Griffin

BARBIE

Notice Of Hearing

Michael J Griffin

BARBIE

Amended Notice Of Hearing

Michael J Griffin

11/15/2012

NOTC

JALLAIN

Notice of Service of Discovery Requests
Michael J Griffin
Propounded upon Defendant Lightforce USA, Inc

11/19/2012

CERT

CHRISTY

Plaintiff's Certificate of Readiness for Trial and
Request for Trial Setting

Michael J Griffin

11/26/2012

RSPN

JALLAIN

Defendant's Response to Plaintiff's Certificate of
Readiness for Trial and Request for Trial Setting

Michael J Griffin

12/3/2012

HRVC

CHRISTY

Hearing result for Telephonic Scheduling
Michael J Griffin
Conference scheduled on 12/04/2012 02:30 PM:
Hearing Vacated Set Up Meet Me Conference
Call

12/5/2012

ORDR

CHRISTY

Order Scheduling Case for Trial

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Court Trial 10/21/2013
09:00 AM)

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Final Pretrial Conference
10/01/2013 12:30 PM) Telephonic

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Court Trial 10/23/2013
09:00 AM) Day 3

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Court Trial 10/24/2013
09:00 AM) Day 4

Michael J Griffin

12/7/2012
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Jeffrey Edward Huber vs. Lightforce USA, Inc.
Date

Code

User

12/7/2012

HRSC

CHRISTY

Hearing Scheduled (Court Trial 10/25/2013
09:00 AM) Day 5

Michael J Griffin

12/10/2012

NSDR

BARBIE

Notice Of Service Of Discovery Responses And
Objections

Michael J Griffin

2/1/2013

NOSV

CHRISTY

Notice Of Service of Discovery Requests
Propounded Upon Defendant Lightforce USA,
Incorporated

Michael J Griffin

2/6/2013

NOSV

BARBIE

Notice Of Service Of Discovery Requests
Propounded Upon Defendant Lightforce USA,
Incorporated

Michael J Griffin

2/7/2013

MOTN

JALLAIN

Motion for Protective Order

Michael J Griffin

STIP

JALLAIN

Stipulation for Protective Order

Michael J Griffin

2/12/2013

ORDR

BARBIE

Protective Order

Michael J Griffin

2/20/2013

NOSV

KCONNOR

Notice Of Service of Defendant's Discovery
Responses

Michael J Griffin

2/27/2013

NOSV

JALLAIN

Notice Of Service of Response to Requests for
Production of Documents Propounded Upon
Defendant Lightforce USA, Inc (no 22)

Michael J Griffin

3/12/2013

SCOR

CHRISTY

Amended Order Scheduling Case for Trial

Michael J Griffin

3/22/2013

NSRV

BARBIE

Notice Of Service Of Defendant's First Discovery Michael J Griffin
Requests To Plaintiff

4/17/2013

MOTN

CHRISTY

Plaintiff's Motion for Leave to File Amended
Complaint

Michael J Griffin

AFFD

CHRISTY

Affidavit of Chad M. Nicholson in Support of
Plaintiff's Motion for Leave to File Amended
Complaint

Michael J Griffin

MEMO

CHRISTY

Plaintiff's Memorandum In Support of Motion for
Leave to File Amended Complaint

Michael J Griffin

NOTC

CHRISTY

Notice Deposition Duces Tecum To Jeffrey Huber Michael J Griffin

NOTC

CHRISTY

Notice of Hearing Regarding Plaintiff's Motion for Michael J Griffin
Leave to File Amended Complaint

HRSC

CHRISTY

Hearing Scheduled (Motion for Leave to File
Amended Complaint 05/14/2013 11 :00 AM)

Michael J Griffin

5/2/2013

STIP

CHRISTY

Stipulation To Amend on Pleadings

Michael J Griffin

5/3/2013

NOTC

CHRISTY

Notice of Service of Discovery Responses

Michael J Griffin

ORDR

CHRISTY

Order Granting Stipulation to Amend Pleadings

Michael J Griffin

HRVC

CHRISTY

Hearing result for Motion for Leave to File
Amended Complaint scheduled on 05/14/2013
11:00 AM: Hearing Vacated

Michael J Griffin

NSDR

JALLAIN

Notice Of Service Of Discovery Responses

Michael J Griffin

NSRV

JALLAIN

Notice Of Service of Discovery Requests
Propounded Upon Defendant Lightforce USA,
Incorporated

Michael J Griffin

4/19/2013

5/8/2013

Judge
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5/13/2013

NOSV

BARBIE

Notice Of Service Of Defendant's Supplemental
Responses To Requests For Production Of
Documents

Michael J Griffin

5/29/2013

COMP

BARBIE

Amended Complaint Filed

Michael J Griffin

6/7/2013

ANSW

JALLAIN

Answer to Amended Complaint

Michael J Griffin

6/10/2013

STIP

JALLAIN

Stipulation to Extend Expert Witness Disclosure
Deadlines

Michael J Griffin

6/11/2013

ORDR

CHRISTY

Order Extending Expert Witness Disclosure
Deadlines

Michael J Griffin

7/2/2013

MOTN

BARBIE

Motion For Partial Summary Judgment

Michael J Griffin

MEMO

BARBIE

Memorandum In Support Of Motion For Partial
Summary Judgment

Michael J Griffin

MISC

BARBIE

Statement Of Undisputed Facts In Support Of
Motion For Partial Summary Judgment

Michael J Griffin

NOHG

BARBIE

Notice Of Hearing Regarding Plaintiffs Motion For Michael J Griffin
Partial Summary Judgment

HRSC

BARBIE

Hearing Scheduled (Motion for Partial Summary
Judgment 07/30/2013 10:30 AM)

Michael J Griffin

AFFD

BARBIE

Affidavit Of Chad M. Nicholson In Support Of
Motion For Partial Summary Judgment

Michael J Griffin

7/5/2013

NOTC

CHRISTY

Notice of Service of Lightforce USA, Inc.
Responses to Requests for Production of
Documents

Michael J Griffin

7/10/2013

MOTN

BARBIE

Plaintiffs Motion to Seal

Michael J Griffin

7/12/2013

NOTC

JALLAIN

Notice of Service of Defendant's Second
Supplemental Responses to Requests for
Production of Documents

Michael J Griffin

7/16/2013

MEMO

BARBIE

Memorandum in Opposition to Plaintiffs Motion
Michael J Griffin
for Partial Summary Judgment - Filed Under Seal

STMT

BARBIE

Defendant Lightforce USA, lncorporatyed's
Statement of Facts - Filed Under Seal

MISC

BARBIE

Declaration of Gerald T. Husch - Filed Under Seal Michael J Griffin

MISC

BARBIE

Declaration of Jesse Daniels - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Mark Cochran - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Kevin Stockdill - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Klaus Johnson - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Corey Runia - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Hope Coleman - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Kyle Brown - Filed Under Seal

Michael J Griffin

MISC

BARBIE

Declaration of Ray Dennis - Filed Under Seal

Michael J Griffin

NOTC

JALLAIN

Notice of Deposition to Lori Huber

Michael J Griffin

NOTC

JALLAIN

Notice of Service of Defendant's Second Set of
Discovery Requests to Plaintiff

Michael J Griffin

7/22/2013

Judge

Michael J Griffin
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Date

Code
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7/22/2013

NOTC

CHRISTY

Notice of Service of Defendant's Second
Supplemental Responses to Interrogatories and
Requests for Production of Documents

Michael J Griffin

· 7/23/2013

REPL

CHRISTY

Reply Memorandum in Support of Motion for
Partiial Summary Judgment - Filed Under Seal

Michael J Griffin

AFFD

CHRISTY

Supplemental Affidavit of Chad Nicholson in
Michael J Griffin
Support of Motion for Partial Summary Judgment
- Filed Under Seal

7/29/2013

NSRV

JALLAIN

Notice Of Service of Defendant's Third
Supplemental Responses to Requests for
Production of Documents

Michael J Griffin

7/30/2013

HRHD

CHRISTY

Hearing result for Motion for Partial Summary
Judgment scheduled on 07/30/2013 10:30 AM:
Hearing Held

Michael J Griffin

DCHH

CHRISTY

Hearing result for Motion for Partial Summary
Judgment scheduled on 07/30/2013 10:30 AM:
District Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100

Michael J Griffin

CMIN

BARBIE

Court Minutes

Michael J Griffin

NOTC

JALLAIN

Notice of Service on Defendant's Fourth
Supplemental Responses to Requests for
Production of Documents

Michael J Griffin

NOSV

KCONNOR

Notice Of Service of Defendant's Third Set of
Discovery Requests to Plaintiff

Michael J Griffin

NOSV

BARBIE

Notice Of Service Of Plaintiff's Second
Supplemental Responses To Request For
Production Of Documents And Plantiff's First
Supplemental Answers To Interrogatories

Michael J Griffin

WITN

BARBIE

Michael J Griffin

8/9/2013

NOTC

JALLAIN

Plaintiff's Expert Witness Disclosure
Document sealed
Notice of Service of Discovery Requests
Propounded Upon Defendant Lightforce USA,
Incorporated

8/12/2013

NOSV

BARBIE

Notice Of Service Of Defendant's Fifth
Supplemental Responses To Requests For
Production Of Documents

Michael J Griffin

8/19/2013

NOTC

JALLAIN

Notice of Depostion Duces Tecum of David
Cooper

Michael J Griffin

8/20/2013

MOTN

CHRISTY

Defendant's Motion For Partial Summary
Judgment

Michael J Griffin

MEMO

CHRISTY

Defendant's Memorandum In Support of
Defendant's Motion for Partial Summary
Judgment

Michael J Griffin

8/1/2013

8/6/2013

Judge

Michael J Griffin
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Date

Code
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8/20/2013

NOTC

CHRISTY

Notice of Hearing on Defendant's Motion for
Partial Summary Judgment

HRSC

CHRISTY

Hearing Scheduled (Motion for Partial Summary Michael J Griffin
Judgment 09/17/2013 09:00 AM)

NOSV
MOTN

BARBIE

Notice Of Service Of Discovery Responses

Michael J Griffin

CHRISTY

Motion to Quash Subpoena of Presnell Gage,

Michael J Griffin

8/26/2013
8/27/2013

Judge
Michael J Griffin

PLLC

8/28/2013

8/30/2013

9/3/2013

MEMO

CHRISTY

Memorandum in Support of Motion to Quash or
Modify Subpoena of Presnell Gage, PLLC

MISC

CHRISTY

Declaration of Hope Coleman in Support of
Michael J Griffin
Defendant's Motion to Quash or Modify Subpoena
of Presnell Gage, PLLC

MISC

CHRISTY

Declaration of Gerald Husch in Support of
Michael J Griffin
Defendant's Motion to Quash or Modify Subpoena
of Presnell Gage, PLLC

HRSC

CHRISTY

Hearing Scheduled (Motion 09/10/2013 09:30
AM) to Quash Subpoena

Michael J Griffin

MEMO

CHRISTY

Memorandum Re: Motion for Partial Summary
Judgment

Michael J Griffin

ORDR

CHRISTY

Order Re: Plaintiff's Motion for Partial Summary
Judgment

Michael J Griffin

SCAN

CHRISTY

Memorandum RE: Motion for Partial Summary
Judgment and Order Scanned:

Michael J Griffin

NOHG

BARBIE

Notice of Hearing On Defendant's Motion To
Quash Subpoena Of Presnell Gage, PLLC

Michael J Griffin

NOTC

CHRISTY

Amended Notice of Hearing on Defendant's
Motion to Quash Suboena of Presnell Gage

Michael J Griffin

CONT

CHRISTY

Continued (Motion 09/17/2013 09:30 AM) to
Quash Subpoena

Michael J Griffin

JALLAIN

Notice of Service of Defendant's Third
Supplemental Answers to Interrogatories

Michael J Griffin

JDUGGER

Defendant's Disclosure of Expert Witness Tresa
E. Ball, SPHR

Michael J Griffin

BARBIE

Miscellaneous Payment: Fax Fee Paid by: Moffatt Michael J Griffin
Thomas Receipt number: 0002834 Dated:
9/3/2013 Amount: $6.00 (Cashiers Check)

MISC

BARBIE

Defendant's Disclosure of Expert Witness Dennis Michael J Griffin
R. Reinstein, CPA/ABV, ASA, CVA

MEMO

BARBIE

Memorandum In Opposition To Lightforce USA,
lnc.'s Motion For Partial Summary Judgment

Michael J Griffin

MISC

BARBIE

Declaration Of Chad M. Nicholson In Opposition
To Lightforce USA, lnc.'s Motion For Partial
Summary Judgment

Michael J Griffin

MOTN

BARBIE

Plaintiff's Motion To Seal Expert Witness
Disclosures

Michael J Griffin

MISC

Michael J Griffin
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Code
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9/6/2013

NOSV

BARBIE

Notice Of Service Of Defendant's Sixth
Supplemental Responses To Requests For
Production Of Documents

Michael J Griffin

9/9/2013

NOSV

BARBIE

Notice Of Service Of Defendant Lightforce USA,
lnc.'s Answers To Interrogatories

Michael J Griffin

9/10/2013

MEMO

BARBIE

Memorandum In Opposition To Lightforce USA,
lnc.'s Motion To Quash Subpoena Of Presnell
Gage, PLLC

Michael J Griffin

MEMO

BARBIE

Defendant's Reply Memorandum In Support Of
Motion For Partial Summary Judgment

Michael J Griffin

9/11/2013

MOTN

JALLAIN

Motion for Pro Hae Vice Admission

Michael J Griffin

9/12/2013

ACCS

CHRISTY

Acceptance Of Service

Michael J Griffin

ORDR

BARBIE

Order Granting Motion For Pro Hae Vice
Admission

Michael J Griffin

NSRV
NOSV

JALLAIN

Notice Of Service of Discovery Responses

Michael J Griffin

BARBIE

Notice Of Service Of Defendant Lightforce USA, Michael J Griffin
lnc.'s Response To Request For Production Of
Documents

MEMO

BARBIE

Reply Memorandum In Support Of Motion To
Quash Or Modify The Subpoena Of Presnell
Gage, PLLC

Michael J Griffin

NOSV

BARBIE

Notice Of Service Of Defendant's Fourth
Supplemental Answers To Interrogatories

Michael J Griffin

NOTC

JALLAIN

Notice of Service on Defendant's Seventh
Supplmental Responses to Requests for
Production of Documents

Michael J Griffin

MOTN

BARBIE

Plaintiffs Motion To Extend Rebuttal Expert
Witness Disclosure Deadline

Michael J Griffin

HRHD

CHRISTY

Hearing result for Motion scheduled on
09/17/2013 09:30 AM: Hearing Held to Quash
Subpoena

Michael J Griffin

DCHH

CHRISTY

Hearing result for Motion scheduled on
Michael J Griffin
09/17/2013 09:30 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100 to Quash Subpoena

CMIN

CHRISTY

Hearing result for Motion scheduled on
09/17/2013 09:30 AM: Court Minutes to Quash
Subpoena

Michael J Griffin

GRNT

CHRISTY

Motion Granted

Michael J Griffin

HRHD

CHRISTY

Hearing result for Motion for Partial Summary
Judgment scheduled on 09/17/2013 09:00 AM:
Hearing Held

Michael J Griffin

9/13/2013

9/16/2013

9/17/2013

Judge
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Date

Code
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9/17/2013

DCHH

CHRISTY

Hearing result for Motion for Partial Summary
Judgment scheduled on 09/17/2013 09:00 AM:
District Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100

Michael J Griffin

CMIN

CHRISTY

Hearing result for Motion for Partial Summary
Judgment scheduled on 09/17/2013 09:00 AM:
Court Minutes

Michael J Griffin

ORDR

CHRISTY

Order to Seal Plaintiff's Expert Witness
Disclosure

Michael J Griffin

NOSV

BARBIE

Notice Of Service Of Discovery Responses

Michael J Griffin

NOSV

BARBIE

Notice Of Service Of Plaintiff's Supplemental And Michael J Griffin
Rebuttal Expert Witness Disclosure

BARBIE

Miscellaneous Payment: Fax Fee Paid by: Moffatt Michael J Griffin
Thomas Receipt number: 0003075 Dated:
9/24/2013 Amount: $6.00 (Check)

NOTC

JALLAIN

Notice of Service of Defendant's Eighth
Supplemental Responses to Requests for
Production of Documents

Michael J Griffin

9/26/2013

NOTC

SFOSTER

Notice of Video Deposition of William Barkett to
Preserve Trial Testimony

Michael J Griffin

9/30/2013

MISC

BARBIE

Jeffrey E. Huber's Identification Of Trial Exhibits

Michael J Griffin

MISC

BARBIE

Jeffrey E. Huber's Identification Of Trial
Witnesses

Michael J Griffin

BRIE

BARBIE

Lightforce USA, lnc.'s Trial Brief

Michael J Griffin

EXHI

BARBIE

Lightforce, USA, lnc.'s List Of Exhibits For Trial

Michael J Griffin

EXHI

BARBIE

Lightforce USA, lnc.'s Supplemental List Of
Exhibits For Trial

Michael J Griffin

AFFD

BARBIE

Affidavit Of C. Clayton Gill In Support Of Motion
To Exclude The Expert Opinions Of Plaintiff's
Expert David M. Cooper

Michael J Griffin

NOTC

BARBIE

Notice Of Hearing Regarding Plaintiff's Motion In
Limine

Michael J Griffin

MOTN

BARBIE

Plaintiff's Motion In Limine

Michael J Griffin

MOTN

BARBIE

Motion To Shorten Time

Michael J Griffin

MEMO

BARBIE

Defendant's Memorandum In Opposition To
Plaintiff's Motion To Extend Rebuttal Expert
Witness Disclosure Deadline

Michael J Griffin

MOTN

BARBIE

Motion To Exclude The Expert Opinions Of
Plaintiff's Expert Ovid M. Cooper

Michael J Griffin

MEMO

BARBIE

Plaintiff's Pre-Trial Memorandum

Michael J Griffin

MISC

BARBIE

Declaration Of Chad M. Nicholson In Support Of
Plaintiff's Motion In Limine

Michael J Griffin

9/24/2013

10/1/2013
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10/1/2013

MEMO

BARBIE

Memorandum In Support Of Plaintiffs Motion In
Limine

Michael J Griffin

HRHD

CHRISTY

Hearing result for Final Pretrial Conference
scheduled on 10/01/2013 12:30 PM: Hearing
Held Telephonic (Set up MeetMe Conf.)

Michael J Griffin

DCHH

CHRISTY

Hearing result for Final Pretrial Conference
scheduled on 10/01/2013 12:30 PM: District
Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100 Telephonic (Set up MeetMe
Conf.)

Michael J Griffin

CMIN

CHRISTY

Hearing result for Final Pretrial Conference
scheduled on 10/01/2013 12:30 PM: Court
Minutes Telephonic (Set up MeetMe Conf.)

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Motion in Limine
10/15/2013 09:30 AM)

Michael J Griffin

NOHG

BARBIE

Notice Of Hearing RE: Motion To Exclude The
Expert Opinions Of Plaintiff's Expert David M.
Cooper

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Motion 10/15/2013 09:00
AM) to Exclude the Expert Opinions

Michael J Griffin

MEMO

CHRISTY

Memorandum RE Second Motion for Partial
Summary Judgment

Michael J Griffin

SCAN

CHRISTY

Scanned: 04/03/2014

Michael J Griffin

ORDR

CHRISTY

Order RE Plaintiffs Second Motion for Partial
Summary Judgment

Michael J Griffin

SCAN
NOTC

CHRISTY

Scanned: 04/03/2014

Michael J Griffin

BARBIE

Notice Of Continuation Of Deposition Duces
Tecum Of David Cooper

Michael J Griffin

NOTC
MEMO

BARBIE

Notice Of Service Of Discovery Responses

Michael J Griffin

BARBIE

Memorandum In Opposition To Lightforce USA,
lnc.'s Motion To Exclude Expert Opinions Of
Plaintiffs Expert David M. Cooper

Michael J Griffin

MISC

BARBIE

Declaration Of David M. Cooper In Opposition To Michael J Griffin
Motion To Exclude The Expert Opinions Of
Plaintiffs Expert David M. Cooper

MISC

BARBIE

Declaration OF Chad M. Nicholson In Support Of Michael J Griffin
Memorandum In Opposition To Lightforce USA,
lnc.s Motion To Exclude Expert Opinions Of
Plaintiffs Expert David M. Cooper

MEMO

JJENSEN

Defendant's Memorandum in Opposition to
Plaintiffs Motion in Limine

Michael J Griffin

WITN
MEMO

JALLAIN

Lightforce USA, INC's List of Witnesses for Trial

Michael J Griffin

BARBIE

Reply Memorandum In Support Of Plaintiffs
Motion In Limine

Michael J Griffin

10/2/2013

10/4/2013

10/8/2013

10/11/2013

Judge
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10/15/2013

HRHD

CHRISTY

Michael J Griffin
Hearing result for Motion scheduled on
10/15/2013 09:00 AM: Hearing Held to Exclude
the Expert Opinions

DCHH

CHRISTY

Michael J Griffin
Hearing result for Motion scheduled on
10/15/2013 09:00 AM: District Court Hearing Hele
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100 to Exclude the Expert Opinions

CMIN

CHRISTY

Michael J Griffin
Hearing result for Motion scheduled on
10/15/2013 09:00 AM: Court Minutes to Exclude
the Expert Opinions

HRHD

CHRISTY

Hearing result for Motion in Limine scheduled on Michael J Griffin
10/15/2013 09:30 AM: Hearing Held

DCHH

CHRISTY

Hearing result for Motion in Limine scheduled on Michael J Griffin
10/15/2013 09:30 AM: District Court Hearing Hele
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100

CMIN

CHRISTY

Hearing result for Motion in Limine scheduled on Michael J Griffin
10/15/2013 09:30 AM: Court Minutes

WITN

BARBIE

Defendant's Supplemental Disclosure Of Expert
Witness Dennis R. Reinstein, CPA/ABV, ASA,
CVA

Michael J Griffin

MEMO

CHRISTY

Defendant's Memorandum in Opposition to
Plaintiff's Second Motion in Limine

Michael J Griffin

CTST

CHRISTY

Hearing result for Court Trial scheduled on
10/21/2013 09:00 AM: Day 1

Michael J Griffin

DCHH

CHRISTY

Michael J Griffin
Hearing result for Court Trial scheduled on
10/21/2013 09:00 AM: District Court Hearing Hele
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
MORE THAN 100 Trial will last one week.

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/21/2013 09:00 AM: Court Minutes - Day 1

Michael J Griffin

STIP

CHRISTY

Stipulation Regarding Deposition Procedure

Michael J Griffin

MOTN

CHRISTY

Plaintiffs Second Motion in Limine

Michael J Griffin

MISC

CHRISTY

Declaration of Chad M. Nicholson in Support of
Plaintiff's Second Motion in Limine

Michael J Griffin

MEMO

CHRISTY

Memorandum in Support of Plaintiffs Second
Motion in Limine

Michael J Griffin

CTST

CHRISTY

Hearing result for Court Trial scheduled on
10/21/2013 09:00 AM: Day 2

Michael J Griffin

10/21/2013

10/22/2013
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Date

Code

User

10/22/2013

DCHH

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/22/2013 09:00 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
MORE THAN 100 Trial will last one week.

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/22/2013 09:00 AM: Court Minutes Day 2

CTST

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/23/2013 09:00 AM: Court Trial Started Day 3

DCHH

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/23/2013 09:00 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
MORE THAN 100 Day 3

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/23/2013 09:00 AM: Court Minutes Day 3

Michael J Griffin

CTST

CHRISTY

Hearing result for Court Trial scheduled on
10/24/2013 09:00 AM: Hearing Held Day 4

Michael J Griffin

DCHH

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/24/2013 09:00 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
MORE THAN 100 Day 4

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/24/2013 09:00 AM: Court Minutes Day 4

CTST

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/25/2013 09:00 AM: Court Trial Started Day 5

DCHH

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/25/2013 09:00 AM: District Court Hearing Heh
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
MORE THAN 100 Day 5

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/25/2013 09:00 AM: Court Minutes Day 5

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Court Trial 10/30/2013
08:30 AM) Day 6

Michael J Griffin

HRHD

CHRISTY

Hearing result for Court Trial scheduled on
10/30/2013 08:30 AM: Hearing Held Day 6

Michael J Griffin

DCHH

CHRISTY

Hearing result for Court Trial scheduled on
Michael J Griffin
10/30/2013 08:30 AM: District Court Hearing Hel<
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated: 1500 pages Day 1 - Day 6

10/23/2013

10/24/2013

10/25/2013

10/30/2013

Judge

Michael J Griffin

Michael J Griffin
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Date

Code

User

10/30/2013

CMIN

CHRISTY

Hearing result for Court Trial scheduled on
10/30/2013 08:30 AM: Court Minutes Day 6

Michael J Griffin

12/10/2013

FIND

CHRISTY

Findings Of Fact And Conclusions Of Law

Michael J Griffin

JDMT

CHRISTY

Judgment

Michael J Griffin

SCAN

CHRISTY

Documents Scanned: Findings Of Fact And
Conclusions Of Law & Judgment

Michael J Griffin

CDIS

BARBIE

Civil Disposition entered for: Lightforce USA,
Michael J Griffin
Inc.,, Defendant; Huber, Jeffrey Edward, Plaintiff.
Filing date: 12/10/2013

SCAN

SFOSTER

Scanned: 02/12/2014

Michael J Griffin

SCAN

SFOSTER

Scanned: 02/12/2014

Michael J Griffin

12/19/2013

MOTN

LMCMILLAN

Motion For Stay Of Execution Of Judgment
Pending Ruling On Costs And Attorney Fees

Michael J Griffin

12/23/2013

MOTN

CHRISTY

Plaintiff's Motion for Attorney Fees and Costs

Michael J Griffin

MEMO

CHRISTY

Memorandum in Support of Plaintiff's Motion for
Attorney Fees and Costs

Michael J Griffin

DECR

CHRISTY

Declaration of Jeff R. Sykes in Support of
Plaintiff's Motion for Attorney Fees and Costs

Michael J Griffin

MOTN

BARBIE

Plaintiff's Motion To Amend Judgment To Include Michael J Griffin
Prejudgment Interest

MEMO

BARBIE

Memorandum In Support Of Plaintiff's Motion To
Amend Judgment To Include Prejudgment
Interest

NOHG

BARBIE

Notice Of Hearing Regarding Plaintiff's Motion For Michael J Griffin
Attorney Fees And Costs And Motion To Amend
Judgment To Include Prejudgment Interest

HRSC

BARBIE

Hearing Scheduled (Motion for Attorney fees and Michael J Griffin
Costs 01/07/2014 09:30 AM) And Motion To
Amend Judgment

NOTH

BARBIE

Notice Of Hearing Regarding Plaintiff's Motion to
Amend Pleadings to Conform to the Evidence

MOTN

BARBIE

Plaintiff's Motion to Amend Pleadings to Conform Michael J Griffin
to the Evidence

MEMO

JALLAIN

Memorandum in Support of Plaintiff's Motion to
Amend Pleadings to Conform to the Evidence

Michael J Griffin

NOTH

JALLAIN

Defendant's Notice Of Hearing re: Motion for
Attorney Fees and Costs

Michael J Griffin

MEMO

JALLAIN

Defendant's Memorandum of Fees and Costs

Michael J Griffin

MOTN

JALLAIN

Defendant's Moiton for Attorney Fees and Costs

Michael J Griffin

AFFD

JALLAIN

Affidavit of Gerald T. Husch in Support of
Defendant's Memorandum of Fees and Costs

Michael J Griffin

NOTH

JALLAIN

Amended Notice of Hearing Regarding Plaintiff's
Motion to Amend Pleadings to Conform to the
Evidence

Michael J Griffin

12/24/2013

Michael J Griffin

Michael J Griffin
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Date

Code

User

12/24/2013

MOTN

JALLAIN

Plaintiffs Motion for Amendment Pursuant to
Rules 52(b) AND 59(e)

Michael J Griffin

MEMO

JALLAIN

Plaintiffs Memorandum in Support of Motion for
Amendment Pursuant to Rules 52(b) and 59(e)

Michael J Griffin

NOTH

JALLAIN

Notice Of Hearing Regarding Plaintiffs Motion for Michael J Griffin
Amendment Pursuant to Rules 52(b) and 59(e)

MCAF

LMCMILLAN

Memorandum In Opposition To Defendant's
Motion For Attorney Fees And Costs

MISC

LMCMILLAN

Declaration Of Jeffery E. Huber In Opposition To Michael J Griffin
Defendant's Motion For Attorneys' Fees And
Costs

MOTN

LMCMILLAN

Motion To Disallow Defendant's Attorney Fees
And Costs

MOTN

JALLAIN

Defendant's Motion to Disallow Plaintiffs Attorney Michael J Griffin
Fees and Costs

MEMO

JALLAIN

Lightforce USA, lncorporated's Memorandum in
Oppostion to Plaintiffs Motion to Amend
Pleadings to Conform to the Evidence

Michael J Griffin

MEMO

JALLAIN

Lightforce USA, lncorporated's Memorandum in
Opposition to Plaintiff's Motion for Attorney Fees
and Costs

Michael J Griffin

MEMO

JALLAIN

Memorandum in Opposition to Plaintiffs Motion to Michael J Griffin
Amend Judgment to Include Prejudgment Interest

MEMO

JALLAIN

Lightforce USA, lncorporated's Memorandum in
Opposition to Plaintiffs Motion for Amendment
Pursuant to Rules 52(b) and 59(e)

Michael J Griffin

MISC

JALLAIN

Declaration of Monika Leniger-Sherratt in
Opposition to Plaintiff's Motion to Amend
Judgment to Include Prejudgment Interest

Michael J Griffin

MISC

JALLAIN

Declaration of Gerald T. Husch in Opposition to
Plaintiffs Motion to Amend Judgment to Include
Prejudgment Interest

Michael J Griffin

MEMO

JALLAIN

Lightforce USA, Inc's Reply Memorandum in
Michael J Griffin
Support of its Motion for Attorney Fees and Costs

MISC

JALLAIN

Declaration of Gerald T. Husch in Support of
Michael J Griffin
Lightforce USA, lnc.'s Reply Memorandum in
Support of Its Motion for Attorney Fees and Costs

MEMO

BARBIE

Reply Memorandum In Support Of Plaintiffs
Motion For Attorney Fees And Costs

Michael J Griffin

MEMO

BARBIE

Reply Memorandum In Support Of Plaintiffs
Motion To Amend Judgment To Include
Prejudgment Interest

Michael J Griffin

HRHD

BARBIE

Hearing result for Scheduling Conference
scheduled on 01/07/2014 09:30 AM: Hearing
Held And Motion To Amend Judgment

Michael J Griffin

12/31/2013

1/3/2014

1/6/2014

1/7/2014

Judge

Michael J Griffin

Michael J Griffin
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Date

Code

User

1/7/2014

DCHH

BARBIE

District Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100

Michael J Griffin

CMIN

BARBIE

Court Minutes

Michael J Griffin

NOHG

LMCMILLAN

AMENDED Notice Of Hearing RE: Post-Trial
Motions

Michael J Griffin

HRSC

BARBIE

Hearing Scheduled (Motion for Attorney fees and Michael J Griffin
Costs 01/15/2014 09:00 AM)

DCHH

BARBIE

Hearing result for Motion for Attorney fees and
Costs scheduled on 01/15/2014 09:00 AM:
District Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100

Michael J Griffin

CMIN

BARBIE

Court Minutes

Michael J Griffin

MISC

JJENSEN

Declaration of Jesse Daniels

Michael J Griffin

MISC

JJENSEN

Declaration of Monika Leniger-Sherratt

Michael J Griffin

MOTN

BARBIE

Plaintiffs Motion To Strike Declarations Filed
Post-Hearing

Michael J Griffin

FIND

BARBIE

Findings RE: Post Trial Motions

Michael J Griffin

ORDR

BARBIE

Order For Costs And Attorney Fees

Michael J Griffin

JDMT

BARBIE

Amended Judgment

Michael J Griffin

CDIS

BARBIE

Civil Disposition entered for: Lightforce USA,
Michael J Griffin
Inc.,, Defendant; Huber, Jeffrey Edward, Plaintiff.
Filing date: 1/21/2014

SCAN

BARBIE

Scanned: 02/12/2014

Michael J Griffin

SCAN

BARBIE

Scanned: 02/12/2014

Michael J Griffin

SCAN

BARBIE

Scanned: 02/12/2014

Michael J Griffin

BARBIE

Miscellaneous Payment: For Making Copy Of Any Michael J Griffin
File Or Record By The Clerk, Per Page Paid by:
Moffatt Thomas Receipt number: 0000224
Dated: 1/22/2014 Amount: $13.00 (Credit card)

BARBIE

Miscellaneous Payment: Technology Cost - CC
Paid by: Moffatt Thomas Receipt number:
0000224 Dated: 1/22/2014 Amount: $3.00
(Credit card}

Michael J Griffin

HRSC

CHRISTY

Hearing Scheduled (Motion to Reconsider
02/18/2014 11 :00 AM)

Michael J Griffin

MOTN

CHRISTY

Plaintiffs Motion to Reconsider Costs and
Attorneys Fee Award Under Rule 54 and IC
12-120(3)

Michael J Griffin

1/8/2014

1/15/2014

1/17/2014

1/21/2014

1/22/2014

2/4/2014

Judge
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Date

Code

User

2/4/2014

MEMO

CHRISTY

Memorandum In Support of Plaintiff's Motion to
Reconsider Costs and Attorneys Fee Award
Under Rule 54 and IC 12-120(3)

Michael J Griffin

NOTC

CHRISTY

Notice of Hearing on Plaintiff's Motion to
Reconsider Costs and Attorneys Fee Award
Under Rule 54 and IC 12-120(3)

Michael J Griffin

NOHG

BARBIE

Amended Notice Of Hearing On Plaintiff's Motion Michael J Griffin
To Reconsider Costs And Attorneys' Fee Award
Under Rule 54 and I.C. 12-120(3)

CONT

BARBIE

Continued (Motion to Reconsider 02/25/2014
11 :00 AM)

Michael J Griffin

MISC

JJENSEN

Defendant's Opposition to Plaintiff's Motion to
Reconsider Costs and Attorney's Fee Award
Under Rule 54 and I.C. 12-120(3)

Michael J Griffin

BARBIE

Filing: L4 - Appeal, Civil appeal or cross-appeal to Michael J Griffin
Supreme Court Paid by: Meuleman Mollerup
Receipt number: 0000481 Dated: 2/18/2014
Amount: $109.00 (Cashiers Check) For: Huber,
Jeffrey Edward (plaintiff)

APSC

BARBIE

Appealed To The Supreme Court

MEMO

BARBIE

Jeffrey E. Huber's Memorandum In Reply To
Michael J Griffin
Defendant's Opposition To Motion To Reconsider
Costs And Attorneys' Fee Award

ORDR

CHRISTY

Order Re: Motion to Reconsider

Michael J Griffin

JDMT

CHRISTY

Judgment

Michael J Griffin

SCAN

CHRISTY

Scanned:

Michael J Griffin

JJENSEN

Miscellaneous Payment: For Making Copy Of Any Michael J Griffin
File Or Record By The Clerk, Per Page Paid by:
Lightforce USA, Inc., Receipt number: 0000557
Dated: 2/25/2014 Amount: $2.00 (Cash)

HRVC

CHRISTY

Hearing result for Motion to Reconsider
scheduled on 02/25/2014 11 :00 AM: Hearing
Vacated

Michael J Griffin

REQT

CHRISTY

Lightforce USA, lnc.'s Request for Additional
Transcript and Record on Appeal

Michael J Griffin

BNDC

CHRISTY

Bond Posted - Cash (Receipt 604 Dated 3/3/2014 Michael J Griffin
for 100. 00) Estimate additional Clerk's record
requested.

BNDC

CHRISTY

Bond Posted - Cash (Receipt 605 Dated 3/3/2014 Michael J Griffin
for 650.00) Reporter's transcript.

NOTC

CHRISTY

Plaintiff-Appellant's Supplement to Notice of
Appeal

2/10/2014

2/11/2014

2/18/2014

2/24/2014

2/25/2014

3/3/2014

3/17/2014

Judge

Michael J Griffin

Michael J Griffin
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Date

Code
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Judge

7/28/2014

ORDR

BARBIE

Order Granting Court Reporter's Motion For
Extension Of Time - on or before Septmeber 5,
2014.

Michael J Griffin

9/3/2014

ORDR

BARBIE

Order Granting Court Reporter's Motion For
Extension Of Time - on or before October 20,
2014.

Michael J Griffin

9/16/2014

MOTN
MEMO

BARBIE

Motion For Entry Of Second Amended Judgment Michael J Griffin

BARBIE

Memorandum In Support Of Motion For Entry Of
Second Amended Judgment

Michael J Griffin

MISC
NOTC

BARBIE

Declaration Of Gerald T. Husch

Michael J Griffin

BARBIE

Notice Of Telephonic Hearing On Motion For
Entry Of Second Amended Judgment

Michael J Griffin

HRSC

BARBIE

Hearing Scheduled (Telephonic Motion Hearing
09/30/2014 10:30 AM) SET UP MEET ME

Michael J Griffin

9/23/2014

OBJE

JJENSEN

Objection to Defendant's Motion for Entry of
Second Amended Judgment

Michael J Griffin

9/26/2014

REPL

CHRISTY

Reply Memorandum In Support of Motion for
Entry of Second Amended Judgment

Michael J Griffin

9/30/2014

HRHD

CHRISTY

Hearing result for Telephonic Motion Hearing
scheduled on 09/30/2014 10:30 AM: Hearing
Held SET UP MEET ME

Michael J Griffin

DCHH

CHRISTY

Hearing result for Telephonic Motion Hearing
scheduled on 09/30/2014 10:30 AM: District
Court Hearing Held
Court Reporter: Keith Evans
Number of Transcript Pages for hearing
estimated:
LESS THAN 100 SET UP MEET ME

Michael J Griffin

CMIN

CHRISTY

Hearing result for Telephonic Motion Hearing
scheduled on 09/30/2014 10:30 AM: Court
Minutes SET UP MEET ME

Michael J Griffin

CDIS

BARBIE

Civil Disposition entered for: Lightforce USA,
Michael J Griffin
Inc.,, Defendant; Huber, Jeffrey Edward, Plaintiff.
Filing date: 9/30/2014

10/1/2014

JDMT

BARBIE

Second Amended Judgment

Michael J Griffin

CJENSEN

Scanned: 10-10-2014

Michael J Griffin

10/3/2014

SCAN
MISC

BARBIE

Certified copy of Second Amended Judgment and Michael J Griffin
Reply Memorandum in Support of Motion For
Entry of Second Amended Judment filed by
Supreme Court.

10/20/2014

MISC

BARBIE

Court Reporter's Motion For Time To File A
Transcrip Estimated To Be Over 500 Pages

Michael J Griffin

10/27/2014

ORDR

BARBIE

Order Granting Fourth Extension Of Time To
Lodge Transcript - Granted - on or before
1tl17/14

Michael J Griffin

11/18/2014

TRAN

CHRISTY

Transcript Filed Volume 1-7

Michael J Griffin
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11/18/2014

NLT

BARBIE

Judge
Notice Of Lodging Transcript On Appeal

Michael J Griffin
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JeffR. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208 .342 .6066
Facsimile: 208.336.9712
sykes@lawidaho.com
holleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No.

t V cR.C I J. -

3 3

b

Plaintiff,

COMPLAINT
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ;

Fee Category: A.
Fee: $96.00

Defendants.

COMES NOW, Plaintiff Jeffrey Edward Huber, by and through his counsel of record,
Meuleman Mollerup LLP , and against Defendant Lightforce USA, Incorporated, alleges as follows:
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PARTIES
1.

At all times material hereto, Plaintiff Jeffrey Edward Huber ("Huber") was an

individual residing in the City of Orofino, County of Clearwater, State ofldaho.
2.

Huber is informed and believes, and on that basis alleges, that at all times material

hereto Defendant Lightforce USA, Incorporated, doing business as "Nightforce Optics"
("Lightforce"), was and is a Washington corporation in goodstanding, with its principal place of
business in the City of Orofino, County of Clearwater, State of Idaho.

JURISDICTION AND VENUE

3.

Huber repeats herein by this reference each and every allegation set forth m

Paragraphs 1 and 2 as if said paragraphs were set forth hereat in full.
4.

This Court has subject matter jurisdiction over the within action pursuant to Idaho

Code § 1-705, and personal jurisdiction over Lightforce pursuant to Idaho Code § 5-514.
5.

Venue is proper in this District under Idaho Code § 5-404.

6.

This lawsuit arises from a commercial transaction [as such tennis defined in Idaho

Code§ 12-120(3)] between Huber and Lightforce.

GENERAL ALLEGATIONS

7.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 6, inclusive, as if said paragraphs were set forth hereat in full.
8.

In or about 1993, Huber began working for Lightforce.

COMPLAINT - Page 2
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9.

On or about October 9, 2000, Huber and Lightforce entered into that certain

"Company Share Offer" ("Offer Agreement"), the tenns of which provided that Huber was to receive
" ... 30% (maximum) of [Lightforce] goodwill over a 6 year period commencing with 5% for the
year 2000. This increases for each year of service by 5% until reaches a maximum of 30%."
10.

Pursuant to the Offer Agreement, the company share offer was based upon the

long term employment and loyalty of Huber with Lightforce.
11.

On or about February 7, 2011, Huber and Lightforce entered into a "Deed of

Non Disclosure, Non Competition and Assignment" ("Noncompetition Agreement").
12.

Pursuant to Paragraph 3.2 of the Noncompetition Agreement, "[i]n the event that the

employee is terminated for any reason other than performance related issues (as defined) and/or
summary dismissal (as defined), the employer will pay the employee an amount congruent with the
base salary at the time of termination for the period as stipulated in 3 .1 in accordance with the
provisions outlined in 3.2.1 and 3.2.2."
13.

On or about July 31, 2011, Lightforce removed Huber from his responsibilities as

Vice President of Lightforce and issued a "12 month notice period" agreement ("Notice"), under
which Huber would be paid twelve (12) months' notice pay, including full salary and benefits, and
allowed Huber an opportunity to negotiate potential, future business opportunities with
Raymond Leigh Dennis ("Dennis").
14.

Pursuant to the Notice, Dennis agreed to "work with [Huber] to review, discuss and

hopefully negotiate an opportunity to find a suitable opportunity that would benefit both [Dennis and
Huber] in regards to an ongoing employment opportunity."

COMPLAINT - Page 3
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15.

At all times material hereto, Huber performed in accordance with the requirements of

the Notice and was compensated by Lightforce pursuant to the terms of the Notice.
16.

On or about August 1, 2012, Huber's employment with Lightforce was tenninated, as

set forth in an email of July 31, 2011, sent by Lightforce to Huber.

FIRST CAUSE OF ACTION
(For Breach Of The Offer Agreement)

17.

Huber repeats herein by this reference each and every allegation set forth m

Paragraphs 1 through 16, inclusive, as if said paragraphs were set forth hereat in full.
18.

Pursuant to the terms of the Offer Agreement, Huber is the owner of and entitled to

compensation in an amount equal to thirty percent (30%) of the goodwill of Lightforce.
19.

Huber perfonned all requirements and did all things necessary to earn thirty percent

(30%) of the goodwill ofLightforce in accordance with the terms of the Offer Agreement, except as
the same may have been waived, excused and/or prevented by the acts of Lightforce.
20.

Huber has made demand upon Lightforce to have valued the goodwill ofLightforce

and for compensation in the amount of thirty percent (30%) of said goodwill, pursuant to the terms of
the Offer Agreement.
21.

Lightforce has failed and refused to make payment, and has otherwise stated that

Huber is not entitled to thirty percent (30%) of the goodwill of Lightforce and, therefore, is not
entitled to compensation for his thirty percent (30%) ownership of the goodwill ofLightforce, as set
forth in the Offer Agreement.
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22.

Lightforce has breached the Offer Agreement by, inter alia, failing and refusing to

pay Huber thirty percent (30%) of the value of the goodwill of Lightforce as required under the
Offer Agreement.
23.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial and in an amount which exceeds the District Court
jurisdictional minimum.
24.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,
inter alia, the Offer Agreement, Idaho Code§§ 12-120(3) and 12-121, and Rule 54(e) of the Idaho

Rules of Civil Procedure.
SECOND CAUSE OF ACTION
(For Breach Of The Noncompetition Agreement)

25.

Huber repeats herein by this reference each and every allegation set forth m

Paragraphs 1 through 24, inclusive, as if said paragraphs were set forth hereat in full.
26.

Pursuant to the terms of the Noncompetition Agreement, Huber's employment with

Lightforce was terminated for reasons other than performance-related issues (as defined in the
Noncompetition Agreement) and/or summary dismissal (as defined in the Noncompetition
Agreement), and, pursuant to the terms of the Noncompetition Agreement, is entitled to the payment
of twelve (12) months' salary at his base rate of Two Hundred Thousand Dollars ($200,000.00)
per year.
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27.

Huber performed all requirements and did all things necessary to earn his twelve (12)

months' salary in accordance with the tenns of the Noncompetition Agreement, except as the same
may have been waived, excused and/or prevented by the acts of Lightforce.
28.

Huber has made demand upon Lightforce to pay twelve (12) months' salary, as

required under the terms of the Noncompetition Agreement.
29.

Lightforce has failed and refused to make payment of twelve (12) months' salary, and

has stated that Huber is not entitled to twelve (12) months' salary and that it will not pay the
twelve (12) months' salary, as set forth in the Noncompetition Agreement.
30.

Lightforce has breached the Noncompetition Agreement by, inter alia, failing and

refusing to pay Huber twelve ( 12) months' salary as required under the N oncompetition Agreement.
31.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial, but not less than the amount of Two Hundred Thousand
Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by law.
32.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,
inter alia, the Noncompetition Agreement, Idaho Code§§ 12-120(3) and 12-121, and Rule 54(e) of

the Idaho Rules of Civil Procedure.

II I I

Ill!
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THIRD CAUSE OF ACTION
(For Wages Under Idaho Code§§ 45-601, et seq.)
33.

Huber repeats herein by this reference each and every allegation set forth m

Paragraphs 1 through 32, inclusive, as if said paragraphs were set forth hereat in full.
34.

The amounts due under the Offer Agreement and the Noncompetition Agreement, and

each of them, are compensation for the labor and/or services rendered by Huber as an employee of
Lightforce and are thus "wages," as defined in the Idaho Wage Claim Act, Idaho Code
§§ 45-601, et seq.
35.

Upon its termination of Huber, Lightforce failed and refused to pay the amounts due

under the Offer Agreement and Noncompetition Agreement on the next regularly scheduled payday,
in violation ofldaho Code § 45-606.
36.

Pursuant to Idaho Code§ 45-615(2), Huber is entitled to recover all of the said unpaid

wages, and is further entitled to treble the amount of unpaid wages found due and owing.
37.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to
Idaho Code § 45-615(2).

!Ill
Ill!
Ill!
Ill!
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PRAYER FOR RELIEF
WHEREFOR E, Huber prays for judgment against Lightforce as follows:

A.

As to the First Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
B.

For such other and further relief as this Court deems just and proper.

As to the Second Cause of Action, the entry of judgment in favor of Huber and

against Lightforce as follows:
1.

For an amount to be proven at trial, but not less than Two Hundred Thousand

Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by law;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
C.

For such other and further relief as this Court deems just and proper.

As to the Third Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For treble the amount of unpaid wages found due and owing Huber;

COMPLAINT - Page 8
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2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.

For such other and further relief as this Court deems just and proper.

DATED this 23 rd day of August 2012.
MEULEMAN MOLLERUP LLP

BY

Z~
J~e f ~ /~
...... "
Attorneys For Plaintiff Jeffrey Edward Huber

COMPLAINT - Page 9
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Jeffrey Edward Huber
Plaintiff(s):

AFFIDAVIT OF SERVICE

VS.

Lightforce USA, Incorporated d/b/a
Nightforce Optics

Case Number: CV 2012-336

Defendant(s):

COMES NOW,
, being first duly sworn upon oath, and hereby
deposes and says: That I am over th age of eighteen (18) years, and not a party to the action or related
to any of the parties in the above entitled action. I received a true copy of the Summons and Complaint
and delivered the same upon Lightforce USA, Incorporated doing business as Nightforce Optics by
delivering to and leaving with Hope Coleman, Registered Agent, a person authorized to accept service
on behalf of Lightforce USA, Incorporated.

At:(Address)
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County of Clearwater

:ss
State of Idaho

)

Subscribed and sworn to before me on this
1-3 ffiday of.. ~ A#L,2012 before me a Notary
Public, the affiant personally appeared, known or identified toe to be the person whose name is
subscribed to the within instrument, and being by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that they executed the same.

'DEPtt1f
Residing at

Affiant
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Commission Expires:
Our Reference Number: 121469
Client Reference: Jeff R. Sykes
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Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEM AN MOLLERU P LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@law idaho.com
holleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARW ATER

JEFFREY EDWARD HUBER, an individual,

Case No.

C\' ~o JcJ.. - 33 b

Plaintiff,

SUMMONS
vs.
LIGHTFOR CE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFO RCE OPTICS;
Defendants.

NOTICE:

YOU HA VE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S). THIS
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER
NOTICE UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE
INFORMATION BELOW.

SUMMONS - Page 1
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TO:

LIGHTFOR CE USA, IN CORPORA TED
c/o Hope Coleman, Registered Agent
336 Hazen Lane
Orofino, Idaho 83544

You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above designated Court within 20 days after service of this Summons
on you. If you fail to so respond, this Court may enter judgment against you as demanded by the
Plaintiff(s) in the Complaint.
A copy of the Complaint is served with this Summons. If you wish to seek the advice
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule 10(a)(l) and other
Idaho Rules of Civil Procedure, and shall also include:
1.

The title and number of this case.

If your response is an Answer to the Complaint, it must contain admissions or
2.
denials of the separate allegations of the Complaint and other defenses you may claim.
Your signature, mailing address and telephone number, or the signature,
3.
mailing address and telephone number of your attorney.
Proof of mailing or delivery of a copy of your response to Plaintiffs attorney,
4.
as designated above.
To detennine whether you must pay a filing fee with your response, contact the Clerk
of the above-named Comi.

DATED this _3J}_ day of August 2012.
CARRIE BIRD
CLERK OF THE DISTRICT COURT

By:

SUMMONS - Page 2
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AM _ _

FILE

PM_tlL

/

OCT O:~ 2012
Clerk Dist. Ccurt
cic::ir,-r':;r County, Idaho

Gerald T. Husch, ISB No . 2548
MOFFATT, THOMAS , BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

ANSWER TO COMPLAINT
vs .
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

COMES NOW the Defendant Lightforce USA, Incorporated ("Defendant" or
"Lightforce"), by and through its undersigned counsel, and without admitting any liability or
damages to Plaintiff and without assuming the burden of proof as to any issue in this litigation,
answers Plaintiffs Complaint ("Complaint"), as follows :

ANSWER TO COMPLAINT - 1

Client:2552192 .1
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LJ RIGINAL

FIRST DEFENSE

Plaintiff's Complaint fails to state a claim against Defendant upon which relief
can be granted and should therefore be dismissed pursuant to Idaho Rule of Civil
Procedure 12(b)(6).
SECOND DEFENSE

Defendant denies each and every allegation contained in Plaintiff's Complaint
that is not expressly and specifically admitted herein and, in response to the numbered
paragraphs of Plaintiff's Complaint, admits, denies and otherwise alleges as follows:
1.

Defendant lacks knowledge or information sufficient to form a belief as to

the truth of the allegations of paragraph 1 of the Complaint and therefore denies those
allegations.
2.

Admitted.

3.

Defendant realleges its responses to paragraphs 1 and 2 of the Complaint

as if said responses were set forth herein in full.
4.

Admitted.

5.

Admitted.

6.

Admitted.

7.

Defendant realleges its responses to paragraphs 1 through 6 of the

Complaint as if said responses were set forth herein in full.
8.

Admitted.

9.

Defendant admits that on or about October 9, 2000, Huber and Lightforce

entered into that certain "Company Share Offer" but denies the remainder of the allegations of
paragraph 9 of the Complaint.

ANSWER TO COMPLAINT - 2
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10.

Admitted that the Company Share Offer states that the company's offer is

based on "long term employment and loyalty" but deny that Huber was a loyal or long term
employee.
11.

Admitted that on or about February 7, 2011, Huber and Lightforce entered

into a "Deed of Non Disclosure, Non Competition and Assignment."
12.

Admitted only that Plaintiff has accurately quoted a portion of the Deed of

Non Disclosure, Non Competition and Assignment.
13.

Admitted.

14.

Denied.

15.

Admitted only that Lightforce compensated Plaintiff pursuant to the terms

of a letter dated July 31, 2011, from Defendant to Plaintiff.
16.

Admitted only that on or about August 1, 2012, Plaintiff's employment

with Defendant terminated.
17.

Defendant realleges its responses to paragraphs 1 through 16 of the

Complaint as if said responses were set forth herein in full.
18.

Denied.

19.

Denied.

20.

Denied.

21.

Admitted only that Lightforce has refused to make payment to Plaintiff

and affirmatively states that Plaintiff is not entitled to any of the goodwill of Lightforce.
22.

Denied.

23.

Denied.

24.

Denied.

ANSWER TO COMPLAINT - 3
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25.

Defendant realleges its responses to paragraphs 1 through 24 of the

Complaint as if said responses were set forth herein in full.
26.

Denied.

27.

Denied.

28.

Defendant admits only that Plaintiff has made a demand upon Defendant

and affirmatively states that the demand speaks for itself.
29.

Defendant admits only that it has refused to accede to Defendant's

demand and denies the remaining allegations of paragraph 29 of the Compliant.
30.

Denied.

31.

Denied.

32.

Denied.

33.

Defendant realleges its responses to paragraphs 1 through 32 of the

Complaint as if said responses were set forth herein in full.
34.

Denied.

35.

Denied.

36.

Denied.

37.

Denied.
THIRD DEFENSE

Plaintiff substantially and materially breached his duties to Defendant under the
express or implied terms (including but not limited to the implied covenant of good faith and fair
dealing) of the agreements at issue and thus excused Defendant from performing its obligations,
if any, to Plaintiff. By asserting this defense, Defendant does not admit the existence of any
duty, liability or damages to Plaintiff.

ANSWER TO COMPLAINT - 4
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FOURTH DEFENSE
Plaintiff substantially and materially breached one or more of his fiduciary duties
of fidelity, loyalty or obedience to Defendant under the express or implied terms (including but
not limited to the implied covenant of good faith and fair dealing) of the agreements at issue and
thus excused Defendant from performing its obligations, if any, to Plaintiff. By asserting this
defense, Defendant does not admit the existence of any duty, liability or damages to Plaintiff.

FIFTH DEFENSE
Plaintiffs claims are barred by failure of consideration.

SIXTH DEFENSE
Plaintiffs claims are barred by the equitable doctrines of unclean hands, waiver,
estoppel and/or equitable estoppel.

SEVENTH DEFENSE
Plaintiff may have failed to mitigate his alleged damages. By asserting this
defense, Defendant does not admit the existence of any liability or damages to Plaintiff.

EIGHTH DEFENSE
Defendant has been required to retain the law firm of Moffatt, Thomas, Barrett,
Rock & Fields, Chartered, to defend against Plaintiffs Complaint, and is entitled by applicable
law to recover its costs including but not limited to its reasonable attorneys' fees incurred in the
defense of this matter.

NINTH DEFENSE
Defendant has not conducted discovery in this action and, therefore, expressly
reserves the right to amend this Answer to add additional or supplemental defenses or to file and
serve other responsive pleadings, allegations, or claims.

ANSWER TO COMPLAINT - 5
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PRAYER FOR RELIEF

WHEREFORE, Defendant prays for relief as follows:
1.

That Plaintiffs Complaint be dismissed and Plaintiff take nothing thereby;

2.

For Defendant's costs and attorney's fees and costs incurred in defending

this action; and
3.

For such other and further relief as the Court deems just and proper.

DATED this 2nd day of October, 2012.
MOFFATT , THOMAS , BARRETT, ROCK
FIELDS, CHARTERED

By

&

~ 4 l_____
77

Gerald T. Husch - Of the Firm
Attorneys for Defendant

ANSWER TO COMPLAINT - 6
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of October, 2012, I caused a true and
correct copy of the foregoing ANSWER TO COMPLAINT to be served by the method
indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

ANSWER TO COMPLAINT - 7

(II)

U.S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( \.{Facsimile

Client:2552192.136
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Jeffrey Edward Huber

)
)
)
)
)

vs.
Lightforce USA, Inc.

go

Clerk

Case No: c ~~
o,.,.
1~00~0"""0"";.""';.~
w- - - =- -

Oeputy

NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Telephonic Scheduling Conference
Tuesday, December 04, 20 12
Call: (208) 476-8998 to Appear Telephonically
Judge:
Michael J Griffin
Courtroom:
Magistrate Courtroom

02:30PM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in
this office. I further certify that copies of this Notice were served as follows on October 31st, 2012.
GERALD T HUSCH
P.O. BOX 8174
MOSCOW ID 83843

---2S_ Mailed

Hand Delivered

JEFFRSYKES
P.O. BO~( 166 7S~
BOISE ID 83701

\tJE:,6\- ~qc(\-\ ~ - \ • fu°,\'E.. -z..oo

Mailed

Hand Delivered

Faxed

Faxed

Dated:

By:

DOC22cv 7/96
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SECON TUDICIAL DISTRI CT COURT , STAT 1F IDAHO ,, ' Yl 1
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Jeffrey Edward Huber

)
)
)
)
)
)

vs.
Lightforce USA, Inc.

(lf'ric_

t~rJ

Case No: i~-2012-0000336 ~ 0
AMEND ED
-- ~ - -~~- NOTICE OF HEARING

/

Cletk

Deputy

NOTICE IS HEREB Y GIVEN that the above-entitled case is hereby set for:

Telephonic Scheduling Conference Tuesday, December 04, 2012
Judge:
Michael J Griffin
Courtroom:
Magistrate Courtroom

02:30 PM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered
by the Court and on file in
this office. I further certify that copies of this Notice were served as follows on Novemb
er 5th, 2012.
GERALD T HUSCH
P.O. BOX 829
BOISE ID 83701
(208) 385-5384
X _ Mailed

Hand Delivered

Faxed

Hand Delivered

Faxed

JEFFRS YKES
P.O.BO X 700
BOISE ID 83701
(208) 336-9712
__X_ Mailed

Dated:

By:

DOC22cv 7/96
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Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
M EULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208 .342.6066
Facsimile: 208 .336 .9712
sykes(cv,lawidaho .com
holleran(@,lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual ,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ;

NOTICE OF SERVICE OF
DISCOVERY REQUESTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, IN CORPORA TED

Honorable Michael J. Griffin
Defendant.

In compliance with and Rules 33(a)(5), 34(d) and 36(c)(2) of the Idaho Rules of Civil
Procedure:

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE"u.sA, IN CORPORA TED - Page 1
1\ 10085 .002\DIS\N OS-REQU ESTS I 12 11OS.DOC
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NOTICE IS HEREBY GIVEN that on the

6th

day of November 2012 , Plaintiff

Jeffrey Edward Huber, by and through his attorneys ofrecord, Meuleman Mollerup LLP,personally
served a true and correct copy of his:
1.

Interrogatories [Nos. 1 - 15];

2.

Requests For Production of Documents [Nos. 1 - 21];

3.

Requests For Admission [Nos. 1 - 51]; and

4.

This Notice of Service

upon Defendant Lightforce USA, Incorporated, by and through its attorneys of record, as follows:
Gerald T. Husch, Esq .
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this

6th

day of November 2012.
MEULEMAN MOLLERUP LLP

:

JffR. Sy~
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, IN CORPORA TED - Page 2
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40

1 ,

l\.! IL

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
bolleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

PLAINTIFF'S
CERTIFICATE OF READINESS
FOR TRIAL AND
REQUEST FOR TRIAL SETTING

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and, pursuant to Local Rule 4 and Rule 40(b) of the Idaho Rules of
Civil Procedure, hereby submits this Certificate of Readiness For Trial and Request For Trial Setting,
and states as follows:

PLAINTIFF'S CERTIFICATE OF READINESS FOR
TRIAL AND REQUEST FOR TRIAL SETTING - Page 1
1: \10085 .002 \ PLD\TRlAL SETT ING REQUEST 12 1116.DOC
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l.

Type of Action: Plaintiffs Complaint alleges causes of action for breach of contract

and for wages under Idaho Code§§ 45-601, et seq.
2.

Jury/Court Trial: Court trial.

3.

Timely Jury Demand: Not applicable.

4.

Name and Address of Counsel For Defendant Lightforce USA, Incorporated:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
gth@moffatt.com

5.

Estimated Trial Time: Five (5) day court trial.

6.

Unavailable Trial Dates: Trial dates cunently not available to Plaintiffs counsel are

as follows:
Remainder of 2012
January through July 2013
August 1 16, 2013
November 18 - 29, 2013
December 16- 31, 2013
7.

Name of Member or Firm Who Will Try Case for Plaintiff:
Jeff R. Sykes, Esq.
Meuleman Mollerup LLP.
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com

8.

Agreement Regarding Less Than Twelve (12) Jurors: Not applicable.

PLAINTIFF'S CERTIFICATE OF READINESS FOR
TRIAL AND REQUEST FOR TRIAL SETTING - Page 2
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9.

Pretrial Conference: A telephonic pretrial conference is requested .

10.

Completion of Discovery: Written discovery has commenced; however, neither

depositions have been noticed nor expert witnesses identified.

I certify that this case is at issue as to all parties and that this request was served on
opposing counsel as set forth in the Certificate of Service appended hereto, and request that this
matter be set for trial.

DATED this 16th day ofNovember 2012.
MEULEMAN MOLLERUP LLP

BY:

: ; F o r Plaintiff Jeffrey E. Huber

PLAINTIFF'S CERTIFICATE OF READINESS FOR
TRIAL AND REQUEST FOR TRIAL SETTING - Page 3
I \ I 0085 .002\PLDITRIAL SETT ING REQUEST 121116.DOC

43

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16111 day ofN ovember 2012, a true and conect copy of the
foregoing Certificate of Readiness For Trial and Request For Trial Setting was served by the
method indicated below upon the following party(i es):

Gerald T. Husch, Esq.
Moffatt Thomas Banett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985 .5384
Counsel For Defendant Lightforce USA

[/
[
[
[
·[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino , Idaho 83544

PLAINTIFF'S CERTIFICATE OF READINESS FOR
TRIAL AND REQUEST FOR TRIAL SETTING - Page 4
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Gerald T. Husch, ISB No. 2548
MOFFA TT, TuOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attomeys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NipHTFORCE OPTIONS,

DEFENDANT'S RESPONSE TO
PLAINTIFF'S CERTIFICATE OF
READINESS FOR TRIAL AND

REQUEST FOR TRIAL SETTING
I

Defendant.

COMES NOW the defend3.t1t Lightforce USA, Incorporated, by and through

rm ersigned counsel, and in response to Plaintiff's Certificate of Readiness for Trial and Request
fo Trial Setting, states as follows:

1.

Plaintiff has sued Defendant for alleged breach of contract and for alleged
unpaid wages pursuant to Idaho Code§§ 45-601, et seq.

D FENDANT'S RESPONSE TO PLAINTIFF'S CERTIFICATE OF
R1ADINESS FOR TRIAL AND REQUEST FOR TRIAL SETTING - I

Cllenl:2650343.1
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2.

Court or jury case: Court.

3.

Jury timely demanded according to Rule 38(b) I.R.C.P.: NIA.

4.

Name and address of opposing counsel:
Jeff R. Sykes
Brian J. Holleran

MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
5.

Estimated number of days for trial: four (4) days.

6.

Unavailable dates for Defendants' counsel to try this case are as follows:

November26-Dec ember 31, 2012
January l - September 6, 2013
September 16 - October 11, 2013

on behalf of Defendant:

7.

Member of the firm who will try the case
Gerald T. Husch

8.

Have the parties agreed on less than 12 jurors? N/A.

9.

A pretrial conference is requested.

10.

Status of discovery: Discovery is ongoing.

DATED this 26th day of November, 2012.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

-....e-i,.!.Y',.,

Husch- Of tl:i

Attorneys for Defendant

FENDANT~S RESPONSE TO PLAINTIFF'S CERTIFICATE OF
~n.ulNESS FOR TRIAL AND REQUEST FOR '.fRIAL SETTING - 2

Clte~C28ai0343, 1

46

11/28/201 2 17:30 FAX

208385~-~ 4 1

MOFFA TT THOMAS

lit] 004/004

I
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26th day of Novembe r, 2012, I caused a true
and correct copy of the foregoing DEFENDANT'S RESPONSE TO PLAINTIFF'S
CERTIFICATE OF READINESS FOR TRIAL AND REQUEST FOR TRIAL SETTING
to be served by the method indicated below, and addressed to the following:

Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnigh t Mail
(x) Facsimile

Attorneys/or Plaintiff

DEFENDANT'S RESPONSE TO PLAINTIFF'S CERTIFICATE OF
READINESS FOR TRIAL AND REQUEST FOR TRIAL SETTING - 3
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)
)

Case No. CV2012-336
ORDER SCHEDULING
CASE FOR TRJAL

)
)
)
·
TED,
INCORPORA
LIGHTFORCE USA,
A Washington corporation, doing business )
)
as NIGHTFORC E OPTICS;
)
)
Defendants.
V.

IT IS HEREBY ORDERED that the above-entitled case be set for court trial
before the Honorable Michael . J; ·. Griffin, District . Judge, · ·at the. Clearwater County
Pacific Time.
Courthouse in Orofino, Idaho on the 21st day of October, . 2013 at 9:00 a.m.,
.

.

'

lT IS FURTHER ORDERED that a telephonic final pre-trial conference shall be
held at the Clearwater County Courthouse in Orofino, ldaho on October 1, 2013 at 12:30
p.m., Pacific Time.
IT IS FURTHER ORDERED that the parties and counsel comply with the
following:

1.

Plaintiff shall disclose the names and addresses of all expert witnesses [must

comply with IRCP26(b)(4)(A)(i)] to opposing counsel on or before July 5, 2013.
2.

Defendant shall disclose the names and addresses of all expert witnesses [must

comply with IRCP 26(b)(4)(A)(i) ]to opposing counsel on or before August 19, 2013.
3.

Plaintiff shall disclose ·the names and addresses of all" rebuttal expert witnesses

[must comply with IRCP 26(b)(4)(A)(i)] to opposing counsel on or before September 13,
2013. Any witnesses not p~opedy disclosed pursuant paragraphs 1, 2, and 3 may be
subject to exclusion at trial. Counsel shall provide a separate list of all lay and expert
witnesses to the court reporter at least 7 days prior to trial.

ORDER FOR TRIAL-1
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4.

All discovery shall be completed by September 13, 2013.

5.

All pretrial motions shall be filed and noticed for hearing pursuant to the IRCP.

Counsel should contact the clerk for a hearing date.
All parties shall prepare in writing and submit to the Court in advance of the final
pre-trial conference, a concise statement of the claims and/or defenses asserted by that
6.

party.
7.

All parties shall prepare a list of exhibits to be offered at trial and provide that list

to the Court prior to the final pre-trial conference.
8.

All parties shall submit to the court m vvTiting pnor to the final pre-trial

conference any contentions of law relied upon.
Dated this t::;JL day of
Michael J. Grifnn
District Judge

[.Y
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CERTIFICATE OF MAILING/DELIVERY
I hereby certify that a true copy of the foregoing ORDER FOR TRIAL was mailed
by the undersigned at Orofino, Idaho this 5th day of December, 2012, to:
Jeff Sykes
Meuleman Mollerup, LLP
755 West Front Street, Suite 200
Boise, Idaho 83702

Gerald T. Husch
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered
P.O. Box 829
Boise, Idaho 83701

Carrie Bird
Clerk of the District Court

By:

ORDER FOR TRIAL-3
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

•
A
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-eterk Dist. Court

Clearwater Coun , Idaho

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED ,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,

NOTICE OF SERVICE OF
DEFENDANT'S DISCOVERY
RESPONSES AND OBJECTIONS

Defendant.

NOTICE IS HEREBY GIVEN that on the 6th day of December, 2012, the
original of DEFENDANT'S RESPONSES TO REQUESTS FOR ADMISSION [Nos. 1-51],

DEFENDANT'S OBJECTIONS TO INTERROGATORIES [Nos.1-15], and
DEFENDANT'S OBJECTIONS TO REQUESTS FOR PRODUCTION OF DOCUMENTS
[Nos. 1-21], and a copy of the NOTICE OF SERVICE were served by the method indicated
below and addressed to the following at the address shown below:

NOTICE OF SERVICE OF DEFENDANT'S DISCOVERY
RESPONSES AND OBJECTIONS - 1

0RIGlNA L

Client:2652715.1
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Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
---·'"

)

( " / ~/
By

I

"~~/,</ /
/I~
~ H u s c h - O:Rthe Firm
Attorneys for Defendant

NOTICE OF SERVICE OF DEFENDANT'S DISCOVERY
RESPONSES AND OBJECTIONS - 2

Client:2652715. 1
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02/01/2013

10:45

(FAX)

P.002/003

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755.West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
holleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, INCORPOR.ATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

NOTICE OF SERVICE OF
DISCOVERY REQUESTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, INCORPORATED

Honorable Michael J. Griffin
Defendant.

In compliance with and Rule 34(d) of the Idabo Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 30th day of January 2013, Plaintiff
Jeffrey Edward Huber, by and through his attorneys of record, Meuleman Mollerup LLP, served via
United States mail a true and correct copy of his:

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPORATED- Page 1
1:\ 10085.002'.DIS\NOS-RFPS 2 130130.DOC
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02/01/2013

10:45

(FAX)

1.

Requests For Production of Documents [No. 22]; and

2.

This Notice of Service

P.003/003

upon Defendant Lightforce USA, Incorporated, by and through its attorneys ofrecord, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Banett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 301h day of January 2013.

MEULEMAN MOLLERUP LLP

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPORATED- Page 2
1:\10085.00IDIS\NOS-RFPS 2 130130.DOC
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Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRJCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.

LIGHTFORCE USA, IN CORPORATED,

,(,/)I /

L:
, D,~c Ci::·~ •.
1 • I '"ro

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755. West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
holleran@lawida110 .com

NOTICE OF SERVICE OF
DISCOVERY REQUESTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, INCORPORATED

a W ashing1on corporation, doing business as

NIGHTFORCE OPTICS;
Honorable Michael J. Griffin
Defendant.

In compliance with and Rule 34(d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 301h day of January 2013, Plaintiff
Jeffrey Edward Huber, by and through his attorneys of record, Meuleman Mollerup LLP, served via
United States mail a true and correct copy of his:

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, IN CORPORA TED - Page 1
l:\10085.0021!)1S\NOS-RFPS 2 130 130.DOC
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I

02/06/2013

(FAX)

15:12

1.

Requests For Production of Documents [No. 22]; and

2.

This Notice of Service

P.003/003

upon Defendant Lightforce USA, Incorporated, by and through its attorneys ofrecord, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Banett Rock & Fields
IO I South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

1

DATED this 30 h day of January 2013.
MEULEMAN MOLLERUP LLP

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPORATED-Page2
1:\10085.00:IDIS\NOS-RFPS 2 130130.DOC
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

MOTION FOR PROTECTIVE ORDER
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

COMES NOW the defendant Lightforce USA, Incorporated, through counsel, and
moves the Court to enter the Protective Order attached as Exhibit A to the parties' Stipulation for
Protective Order, pursuant to Idaho Rule of Civil Procedure 26(c).
DATED this ~

day of February, 2013.
S, BARRETT, ROCK &

Attorneys for Defendant

MOTION FOR PROTECTIVE ORDER - 1

Client:275 1298.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _£z!li day of February, 2013, I caused a true
and correct copy of the foregoing MOTION FOR PROTECTIVE ORDER to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLER UP,

MOTION FOR PROTECTIV E ORDER - 2

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(i,yF acsimil e

Client:2751298. 158

r_ VdJ.. 0Id, . 3 3 b

I

J:#-: 3 h

l_~EB O~ 2~13
l°I. \ LJISI

r ,

w I '

, U, 'I

_J
r , ,

y/,L ,,...-

Ir_,!',,
\,

Gerald T. Husch, ISB No . 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd. , 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No . CV-2012-336
Plaintiff,

STIPULATION FOR PROTECTIVE
ORDER

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS ,
Defendant.

COME NOW plaintiff, Jeffrey Huber, by and through his counsel of record
Jeffrey R. Sykes of the law firm MEULEMAN MOLLERUP, LLP, and defendant, Lightforce USA,
Incorporated, by and through its counsel Gerald T. Husch of the law firm MOFFATT, THOMAS,

STIPULATION FOR PROTECTIVE ORDER - 1

I

Client:2716051 .1

59

BARRETT, ROCK & FIELDS, CHARTERED, and hereby stipulate and agree that the Protective Order
attached as Exhibit A may be entered in the above-captioned matter.

.

DATED this £

.#-,

day of February, 2013.
MEULEMAN MOLLERUP, LLP

DATED this

64

day of February, 2013.
MOFFATT, THOMAS, BARRETT, ROCK&
FIE~ ,.,......,

STIPULATION FOR PROTECTIVE ORDER -2

Client: 2716051 .1
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EXHIBIT A
61

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
PROTECTIVE ORDER

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

This matter has come before the Court on the stipulation of counsel, who have
advised the Court that some of the documents, things or other information produced in
connection with this case may contain, in whole or in part, competitively sensitive information,
confidential business information, trade secrets, other proprietary commercial or financial
information, or other sensitive information, including information that the parties are obligated
by law, agreement, or otherwise to maintain as confidential or secret. Therefore, in order to
reconcile the need for confidentiality with the need for discovery in this case,
IT IS HEREBY ORDERED that:
1.

Scope. This Protective Order ("Order" or "Protective Order") shall

govern the designation, disclosure, and use of "Protected Information" and "Restricted

PROTECTIVE ORDER - 1

Client:2735671.2
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Information" in connection with this action, unless and until this Protective Order is superseded
by a further order of this Court.

2.

Definitions. In this Order, the following definitions shall apply.
(a)

The term "information" shall include all types of documents and

things, including but not limited to digitally or electronically stored information ("ESI").
(b)

"Protected Information" shall mean information designated as

protected pursuant to this Order. Information designated as Protected Information may include
all or any portion of: testimony given in a deposition, hearing or trial; a deposition transcript,
hearing transcript, or trial exhibit; an answer to an interrogatory; a response to a request for
production; a response to a request for admission; a document or thing produced in the course of
discovery in this action; a pleading or other court filing (including, but not limited to, motions,
memoranda and affidavits); or any other document, thing, or information including, but not
limited to, digital or electronic information, produced in the course of discovery in this action or
otherwise produced for use in the preparation for trial in this action.
(c)

The term "Restricted Information" shall mean Protected

Information designated as "Restricted Information" pursuant to the terms of this Order.

3.

Designation of Protected Information. Any party to this action may

designate as "Protected Information" any information that said party believes in good faith
constitutes or embodies information used by the party in the party's business or personal affairs,
or pertaining to the party's business or personal affairs, which information is not generally
known and which the designating party would not normally reveal to third parties or would
require third parties to maintain in confidence. Examples of Protected Information include, but
are not limited to: trade secrets, manufacturing processes, techniques and designs; research and

PROTECTIVE ORDER - 2
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development information; customer lists and contact information; customer purchasing
preferences, habits and histories; customer agreements, data and information; sales and cost
information; pricing information; non-public financial information; marketing information;
strategic or business planning information; information that a party has treated as confidential
and not subject to public disclosure; information within the definition of a trade secret, as set
forth in Section 1(4) of the Uniform Trade Secret Act (1985) or the Idaho Trade Secrets Act,
Idaho Code Sections 48-801 through 48-807, at Idaho Code Section 48 801(5); information that
must be treated as confidential by agreement, statute, other law, or other reason; and any other
information that would qualify as confidential pursuant to Rule 26(c)(7) of the Idaho Rules of
Civil Procedure or any other applicable legal standard.
4.

Methods of Designation of Protected Information. Protected

Information shall be designated by the following procedures:
(a)

When the original of a document to be produced for inspection is

or contains Protected Information, the producing party shall so notify the inspecting party. When
an inspecting party requests a copy of a document that is or contains Protected Information, the
producing party shall designate the copy as containing Protected Information by the placing,
marking, or otherwise affixing, on the first page of the copy and each page of the copy that is or
contains Protected Information, the following notice, in a type font that is readily visible, but in
such a manner as will not interfere with the legibility or content of the document:
CONFIDENTIAL - Protected Information
Review and Disclosure Limited By Court Order
Huber vs. Lightforce USA (Clearwater County, Idaho, Case No. CV-2012-336)
Such notice shall be placed on each page or component that is intended to be designated as
Protected Information. Any individual page or component that does not contain this notice will

PROTECTIVE ORDER - 3
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not be considered to be or contain Protected Information. A designation with any other term
indicating confidentiality without this specified notice is not sufficient to gain the protection
provided in this Order.
(b)

When deposition, hearing or trial testimony, or a deposition,

hearing or trial exhibit, is or contains Protected Information, any attorney of record who is
present may, at the time of the deposition, hearing or trial, designate on the record that testimony
or exhibit as containing Protected Information. The party making the designation shall instruct
the court reporter to mark each page of the transcript and/or exhibit containing Protected
Information with the marking set forth in paragraph 4(a) above and to separately bind the
portion(s) of the transcript and/or exhibit containing the Protected Information. Any party may
also designate the entire testimony of a witness as containing Protected Information.
(c)

When a written response to an interrogatory or request for

production or admission contains Protected Information, the responding party shall designate the
response as Protected Information by marking the beginning of the response with the notice
described in paragraph 4(a) above, and by marking with said notice the cover (first) page of the
responsive pleading that contains said response.
(d)

Within fifteen (15) days after the date of production or disclosure

of any document or information produced in discovery or at a hearing, any party may designate
such produced or disclosed information as Protected Information by providing written notice to
the other party, who shall be responsible for marking the designated documents and information
in its possession in accordance with paragraphs 4( a) and 4( c). Additionally, within fifteen (15)
days after receipt of a copy of any deposition transcript or exhibit, any party may designate by
page and line or exhibit description those portions of the transcript or exhibits that contain

PROTECTIVE ORDER - 4
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Protected Information, by providing written notice to the other party and instructing the reporter
to mark the transcript and/or exhibit in accordance with paragraphs 4(a) and 4(b). Each
transcript of and exhibit to a deposition taken in this action shall be deemed to contain Protected
Information for fifteen (15) days after receipt of a copy of said deposition transcript or exhibit by
counsel of record for the parties. Within fifteen (15) days after the time of production or
disclosure of any document or information that is produced by or through some method, means
or procedure, other than in discovery, at hearing or in a deposition transcript or exhibit, any party
may designate such produced or disclosed document or information as Protected Information by
providing written notice to the other party, who shall be responsible for marking the designated
documents and information in its possession in accordance with paragraphs 4(a) and 4(c). If no
designation of Protected Information is made at the time of production or disclosure or at the
time of a deposition or hearing, as applicable, or within the subsequent fifteen (15) day time
period specified above, such documents, information, transcript or exhibits shall not be deemed
to contain Protected Infonnation under this Order.
(e)

Any party that wishes to file or lodge with the Court Protected

Information, or a document incorporating Protected Information, shall affix thereto the notice
described in paragraph 4(a) above in the manner described therein, and deliver the Protected
Information, or document incorporating Protected Information, to the Clerk of the Court, in a
sealed envelope bearing the following notice:
CONFIDENTIAL
The contents of this envelope contain Protected and/or Restricted Information
subject to a Protective Order issued by the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Clearwater, in
Jeffrey Edward Huber vs. Lightforce USA, Incorporated dba Nightforce Options
(Clearwater County, Idaho, Case No. CV-2012-336)
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The Clerk shall maintain the contents of the envelope under seal, subject to further order of the
Court, and the contents of the envelope shall not be available for public inspection.
5.

Permissible Disclosure. Disclosure of Protected Information or

Restricted Information received or created in connection with this action, to a person not
authorized by this Order is prohibited. No party to this action, or officer, director, agent, servant,
employee or attorney of a party to this action, or expert, consultant, litigation services provider or
photocopier retained by a party to this action, or any other person or entity that has knowledge of
this Protective Order by virtue of receipt of Protected Information or Restricted Information
properly designated as such or otherwise, may use or disclose any Protected Information or
Restricted Information received or created in connection with this action in contravention of this
Protective Order. Except as otherwise ordered by the Court at a hearing or trial, Protected
Information may be disclosed only to:
(a)

Any party, provided the party agrees to be bound by this Protective

Order and signs an acknowledgment as set forth in Appendix A.
(b)

Any outside attorney of record representing a party in this action

(as well as any other person assisting such an attorney, who is regularly employed by the same
law firm as the attorney, and for whom access to the Protected Information is necessary to
perform a duty with respect to this action), if said attorney has read this Protective Order, agrees
to be bound by it, and has signed the acknowledgment attached hereto as Appendix A. The
execution of such an acknowledgement by any member of a law firm shall constitute a
representation to the Court and all parties to this action that all persons in or employed by that
law firm shall observe this Protective Order.

PROTECTIVE ORDER - 6
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(c)

Any inside attorney (including in-house counsel, general counsel,

assistant general counsel and the like) who is an employee of a party to this action, if said inside
attorney is directly involved in providing legal services or advice to the party in connection with
this action.
(d)

Any employee of a party if outside counsel of record for the party

reasonably and in good faith believes that said employee is likely to be a witness in this action or
that the employee's services are necessary for said counsel to prosecute or defend this action.
(e)

Any deposition witness during the course of a deposition, if in the

reasonable and good faith judgment of a party's outside counsel of record examining such
witness, disclosure is necessary to the testimony of the witness and said witness has read this
Protective Order, agrees to be bound by it, and has signed the acknowledgment attached hereto
as Appendix A.
(f)

Any expert or consultant if said expert or consultant has read this

Protective Order, agrees to be bound by it, and has signed the acknowledgment attached hereto
as Appendix A.
(g)

The Court, the Court's staff, personnel employed by or on behalf

of the Court, and court reporters/videographers retained to record and/or transcribe testimony in
this action.
(h)

Any employee of the party that produced the Protected

(i)

Any person who assisted in preparing, or rightfully received or

Information.

reviewed, the Protected Information prior to its designation as Protected Information.

PROTECTIVE ORDER - 7
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(j)

Any person employed by a litigation services firm engaged by a

party or its attorney who subscribes to and agrees to be bound by the terms of this Protective
Order and who has executed an acknowledgment form similar to Appendix A hereto. Only data
needed to assist in rendering litigation services shall be provided to any such individual.
(k)

Any person employed by a photocopy firm engaged by a party or

its attorney who subscribes to and agrees to be bound by the terms of this Protective Order and
who has executed an acknowledgment form similar to Appendix A hereto. Only documents
needed to be copied or scanned shall be provided to any such individual.
(1)

Any other person with the prior written consent of the party

producing the Protected Information.
(m)

Any claims person employed by any liability insurance carrier for

any party who subscribes to and agrees to be bound by the terms of this Protective Order and
who has executed an acknowledgment form similar to Appendix A hereto.
(m)

Any other person pursuant to order of a court with jurisdiction to

make such order.

6.

Disclosure in Court Proceedings. Any party may disclose Protected

Information in a proceeding before the Court, upon consent of the designating party or with the
permission of the Court, subject to the designation provisions of paragraph 4(b ). Protected
Information shall not lose its status through such disclosure.
7.

Designation and Disclosure of Restricted Information. The parties

acknowledge that some of the documents and information anticipated to be produced or
disclosed in this action constitute highly confidential or sensitive information, which if disclosed
to the other party could result in irreparable injury to the producing party or a potential violation

PROTECTIVE ORDER - 8

Client:2735671.2

69

of agreements, statutes or other law requiring strict confidentiality of such information. Any
party to this action may, therefore, designate as "Restricted Information" any information that
satisfies the definition of Protected Information, if the party believes in good faith that the
protection afforded to Protected Information under this Order will not adequately protect the
confidentiality of information to be produced or will not satisfy the party's legal obligation,
whether to a third party or otherwise, to maintain the confidentiality of such information. Only
Protected Information may be designated as Restricted Information.
Restricted Information shall be entitled to all of the protection afforded to
Protected Information and shall be designated, disclosed, used and otherwise regarded and
treated as Protective Information for all purposes under this Order, except that Restricted
Information shall not be disclosed to anyone other than the persons described in subparagraphs
(b), (f), (g), (h) or (1) of paragraph 5 of this Order. Restricted Information shall be labeled
"Restricted Information," rather than as simply "Protected Information" under subparagraphs
(a)-(e) of paragraph 4, whenever a party wishes to designate Protected Information as Restricted
Information.

8.

Notes and Summaries of Protected or Restricted Information. Neither

the substance nor the contents of any Protected Information or Restricted Information, nor of any
notes, abstracts, copies, summaries or memoranda relating thereto, received or created in
connection with this action shall be disclosed or accessible to anyone other than a person
qualified to obtain such Protected Information or Restricted Information pursuant to this
Protective Order.

9.

Permissible Purposes for Use of Protected or Restricted Information.

All Protected Information or Restricted Information produced in this action shall be used solely

PROTECTIVE ORDER - 9
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in preparation for trial, mediation, or settlement of this action and shall not be used or disclosed
for any other purpose whatsoever. The use or reproduction of such Protected Information or
Restricted Information for any other purpose is prohibited.
10.

Duty to Preserve Confidentiality. Each person who receives Protected

Information or Restricted Information shall at all times maintain such information, all copies
thereof, and all notes, abstracts, copies, summaries, and memoranda thereof, in a secure and safe
area and shall exercise due and proper care with respect to the storage, custody, use and/or
dissemination of such information, so that such information is not disclosed or made accessible
to persons other than those specifically authorized to review Protected Information or Restricted
Information under this Protective Order.
11.

Inadvertent Disclosure. The inadvertent or unintended disclosure of

Protected Information or Restricted Information shall not cause such information to lose its
protected status and shall not be deemed a waiver, in whole or in part, of any claim of protection
under this Protective Order, either as to the specific information disclosed or as to any other such
information, and the parties shall take all steps reasonably required to preserve the continued
confidentiality of such Protected Information or Restricted Information to the extent reasonably
possible.
12.

Lists of Recipients of Protected Information and Restricted

Information. In addition to retaining the signed acknowledgments, counsel of record for each
party receiving another party's Protected Information or Restricted Information shall maintain a
list of the names of all persons to whom Protected Information is known to have been disclosed,
a separate list of the names of all persons to whom Restricted Information is known to have been
disclosed, and a complete description of the Protected Information or Restricted Information
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known to have been disclosed to each such person. A party producing Protected Information or
Restricted Information shall be entitled to obtain the lists and acknowledgment sheets set forth
above upon a showing of a good faith suspicion of disclosure or misuse of Protected Information
or Restricted Information or other showing of good cause. The party producing the Protected
Information or Restricted Information shall advise the opposing party's counsel ofrecord of the
general nature of the good faith basis for the need to obtain the list(s) and/or acknowledgments.
Within ten (10) days after said request, or upon shorter time if ordered by the Court, counsel of
record possessing the list(s) and acknowledgments shall either surrender the list(s) and
acknowledgments to the party producing the Protected Information or Restricted Information or,
alternatively, deposit the list(s) and acknowledgments with the Court. If the list(s) and
acknowledgments are deposited with the Court, the party producing the Protected Information or
Restricted Information may move the Court for an order entitling it to obtain the list(s) and
acknowledgments.

13.

Application of Discovery Rules.
(a)

Other Objections Available. This Order shall not preclude or

limit any party's right to oppose discovery on any privilege or ground that would otherwise be
available.
(b)

Duty of Disclosure Unaffected. The fact that a party believes that

information subject to disclosure may meet the descriptions found in paragraphs 2 or 7 of this
Order or that the party designates information as Protected Information or Restricted Information
does not provide a basis for withholding such material from disclosure. The right to designate
information as Protected Information or Restricted Information does not lessen any party's
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obligation of the party to produce documents, materials, or information in accordance with the
Idaho Rules of Civil Procedure or in accordance with any order of this Court.

14.

Disputed Designation of Information. A party shall not be obligated to

challenge the propriety of any designation of Protected Information or Restricted Information at
the time of designation, and a failure to do so shall not preclude a subsequent challenge to the
designation. If a party objects to any designation of such information, or otherwise objects to the
application of this Protective Order, the parties shall first try to resolve such dispute in good faith
on an informal basis.
If an informal resolution cannot be reached, with regard to information designated

"Protected Information," the party objecting to the designation may file a motion with the Court
for a determination as to whether the designated information is "Protected Information" and
subject to this Protective Order. With regard to information designated as "Restricted
Information," the party objecting to the designation shall, in writing, identify the specific
documents it believes are not subject to the designation "Restricted Information." The
designating party shall have seven (7) days from receipt of the written notice to file a motion
with the Court for a determination as to whether the designated information is "Restricted
Information" under the terms of this Protective Order. The motion shall be heard as soon as
reasonably possible after filing. If the designating party does not file a motion within seven (7)
days of receipt of the written notice challenging the "Restricted Information" designation, the
"Restricted Information" designation shall be deemed waived and the documents shall be treated
as "Protected Information" under the terms of this Protective Order.
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Until the issue is finally determined by the Court or, in the event of an immediate
interlocutory appeal, until the termination of such appeal, the document shall be treated as
Protected Information or Restricted Information under the terms of this Order.
15.

Application of Protective Order to Third Parties. Any person or entity

that is not a party to this action but is requested, pursuant to subpoena, the threat of subpoena, or
voluntarily, to produce information in connection with this litigation, may designate information
as Protected Information or Restricted Information pursuant to this Order as if said person or
entity were a party to this action.
16.

Effect on Other Confidentiality Agreements or Obligations. This

Order does not affect or change the obligations and rights of the parties with respect to secrecy
agreements, confidentiality agreements, or other responsibilities of or between the parties
relating to confidentiality of information. The intent of this Order is to allow the production of
discoverable information consistent with those confidentiality responsibilities and obligations.
17.

Disposition of Protected Information and Restricted Information

upon Termination of Action. Within thirty (30) days after the termination of this action, the
originals and all copies of Protected Information or Restricted Information not previously filed
with the Court shall be destroyed or returned to the party that produced such information, or to
its attorney, except that one copy of such information appended to a pleading, one copy of each
deposition transcript or exhibit containing such information, and all notes, abstracts, copies,
summaries and memoranda relating thereto that were created by or at the direction of a party's
outside counsel of record, may be retained in the files of such outside counsel of record. Within
thirty (3 0) days after the termination of this action, each party's counsel of record shall verify in
writing to the opposing party's counsel that the party has complied with the requirements of this
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paragraph. Any information retained pursuant to this paragraph shall be maintained pursuant to
this Protective Order, and by retaining the information, each outside counsel of record agrees to
the continuing jurisdiction of the Court for purposes of enforcing this Protective Order.
18.

Third-Party Requests for Protected or Restricted Information.

Should any party, or person qualified to obtain Protected Information or Restricted Information
hereunder, or an agent or a representative of either, receive any request for Protected Information
or Restricted Information, whether by subpoena, order or otherwise, such person or counsel
shall, prior to responding thereto, promptly serve written notice of receipt of same on counsel for
all parties hereto in order to allow said party or parties to move an appropriate court or tribunal
for a ruling respecting the necessity of compliance therewith. Absent a ruling from the
appropriate court or tribunal on said motion, the person or party receiving the aforesaid request
for Protected Information or Restricted Information shall not produce Protected Information or
Restricted Information in response thereto, and shall thereafter do so only insofar as the court or
tribunal may direct.
19.

Remedies for Unauthorized Use or Disclosure of Protected or

Restricted Information. Any party who believes that information has been used, disclosed or
used in violation of this Order or that any other violation of this Order has occurred or may occur
may bring the matter before the Court by motion. Nothing in this Order is intended to limit the
rights, if any, of any person or entity injured by the wrongful use or disclosure of information, in
violation of this Order or otherwise, to pursue any other available legal or equitable remedies.
20.

Nonwaiver. This Order shall not be taken to constitute a waiver of any

party's right to seek an in camera review or to seek further and additional protection against or
limitation upon production or dissemination of information, documents or their contents.
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21.

Persons Bound by This Order. This Order shall be binding upon each

party to this action; its officers, directors, agents, servants, employees and attorneys; its
successors, representatives and heirs; each expert, consultant, litigation services provider or
photocopier retained by a party to this action; and any other person or entity that has knowledge
of this Protective Order by virtue ofreceipt of Protected Information or Restricted Information
properly designated as such or otherwise.

22.

Continuing Jurisdiction. Upon final termination of this action, whether

by settlement, dismissal or other disposition, the provisions of this Protective Order shall
continue to be binding upon all persons or entities who are subject to the terms hereof, and the
Court shall retain jurisdiction for the purpose of enforcement of this Order.
DATED this

day of - - - - - - -, 2013.

Honorable Michael J. Griffin
District Court Judge
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
day of
, 2013, I
caused a true and correct copy of the foregoing PROTECTIVE ORDER to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Gerald T. Husch
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384
Attorneys for Defendant

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

Deputy Clerk
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APPENDIX A

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Plaintiff,

Case No. CV-2012-336

vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

ACKNOWLEDGMENT OF PROTECTIVE ORDER
I, [name of person signing pursuant to paragraph _ _ of the Protective Order in
this action], a(n) [attorney, expert, consultant, litigation services provider, or photocopier
employed by [name of employing party] or deposition witness], acknowledge that I have read the
Protective Order entered in this action and agree to be bound by its terms. I submit to the
jurisdiction of this Court for the purpose of enforcement of the Protective Order.
DATEDt his _ _ dayof _ _ _ _ _ _ _ _ _ _ ,2013.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
PROTECTIVE ORDER

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

This matter has come before the Court on the stipulation of counsel, who have
advised the Court that some of the documents, things or other information produced in
connection with this case may contain, in whole or in part, competitively sensitive information,
confidential business information, trade secrets, other proprietary commercial or financial
information, or other sensitive information, including information that the parties are obligated
by law, agreement, or otherwise to maintain as confidential or secret. Therefore, in order to
reconcile the need for confidentiality with the need for discovery in this case,
IT IS HEREBY ORDERED that:
1.

Scope. This Protective Order ("Order" or "Protective Order") shall

govern the designation, disclosure, and use of "Protected Information" and "Restricted
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Information" in connection with this action, unless and until this Protective Order is superseded
by a further order of this Court.
2.

Definitions. In this Order, the following definitions shall apply.
(a)

The term "information" shall include all types of documents and

things, including but not limited to digitally or electronically stored information ("ESI").
(b)

"Protected Information" shall mean information designated as

protected pursuant to this Order. Information designated as Protected Information may include
all or any portion of: testimony given in a deposition, hearing or trial; a deposition transcript,
hearing transcript, or trial exhibit; an answer to an interrogatory; a response to a request for
production; a response to a request for admission; a document or thing produced in the course of
discovery in this action; a pleading or other court filing (including, but not limited to, motions,
memoranda and affidavits); or any other document, thing, or information including, but not
limited to, digital or electronic information, produced in the course of discovery in this action or
otherwise produced for use in the preparation for trial in this action.
(c)

The term "Restricted Information" shall mean Protected

Information designated as "Restricted Information" pursuant to the terms of this Order.
3.

Designation of Protected Information. Any party to this action may

designate as "Protected Information" any information that said party believes in good faith
constitutes or embodies information used by the party in the party's business or personal affairs,
or pertaining to the party's business or personal affairs, which information is not generally
known and which the designating party would not normally reveal to third parties or would
require third parties to maintain in confidence. Examples of Protected Information include, but
are not limited to: trade secrets, manufacturing processes, techniques and designs; research and
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development information; customer lists and contact information; customer purchasing
preferences, habits and histories; customer agreements, data and information; sales and cost
information; pricing information; non-public financial information; marketing information;
strategic or business planning information; information that a party has treated as confidential
and not subject to public disclosure; information within the definition of a trade secret, as set
forth in Section 1(4) of the Uniform Trade Secret Act (1985) or the Idaho Trade Secrets Act,
Idaho Code Sections 48-801 through 48-807, at Idaho Code Section 48 801(5); information that
must be treated as confidential by agreement, statute, other law, or other reason; and any other
information that would qualify as confidential pursuant to Rule 26( c)(7) of the Idaho Rules of
Civil Procedure or any other applicable legal standard.
4.

Methods of Designation of Protected Information. Protected

Information shall be designated by the following procedures:
(a)

When the original of a document to be produced for inspection is

or contains Protected Information, the producing party shall so notify the inspecting party. When
an inspecting party requests a copy of a document that is or contains Protected Information, the
producing party shall designate the copy as containing Protected Information by the placing,
marking, or otherwise affixing, on the first page of the copy and each page of the copy that is or
contains Protected Information, the following notice, in a type font that is readily visible, but in
such a manner as will not interfere with the legibility or content of the document:
CONFIDENTIAL - Protected Information
Review and Disclosure Limited By Court Order
Huber vs. Lightforce USA (Clearwater County, Idaho, Case No. CV-2012-336)

Such notice shall be placed on each page or component that is intended to be designated as
Protected Information. Any individual page or component that does not contain this notice will
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not be considered to be or contain Protected Information. A designation with any other term
indicating confidentiality without this specified notice is not sufficient to gain the protection
provided in this Order.
(b)

When deposition, hearing or trial testimony, or a deposition,

hearing or trial exhibit, is or contains Protected Information, any attorney of record who is
present may, at the time of the deposition, hearing or trial, designate on the record that testimony
or exhibit as containing Protected Information. The party making the designation shall instruct
the court reporter to mark each page of the transcript and/or exhibit containing Protected
Information with the marking set forth in paragraph 4(a) above and to separately bind the
portion(s) of the transcript and/or exhibit containing the Protected Information. Any party may
also designate the entire testimony of a witness as containing Protected Information.
(c)

When a written response to an interrogatory or request for

production or admission contains Protected Information, the responding party shall designate the
response as Protected Information by marking the beginning of the response with the notice
described in paragraph 4(a) above, and by marking with said notice the cover (first) page of the
responsive pleading that contains said response.
(d)

Within fifteen (15) days after the date of production or disclosure

of any document or information produced in discovery or at a hearing, any party may designate
such produced or disclosed information as Protected Information by providing written notice to
the other party, who shall be responsible for marking the designated documents and·information
in its possession in accordance with paragraphs 4(a) and 4(c). Additionally, within fifteen (15)
days after receipt of a copy of any deposition transcript or exhibit, any party may designate by
page and line or exhibit description those portions of the transcript or exhibits that contain
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Protected Information, by providing written notice to the other party and instructing the reporter
to mark the transcript and/or exhibit in accordance with paragraphs 4(a) and 4(b ). Each
transcript of and exhibit to a deposition taken in this action shall be deemed to contain Protected
Information for fifteen (15) days after receipt of a copy of said deposition transcript or exhibit by
counsel of record for the parties. Within fifteen (15) days after the time of production or
disclosure of any document or information that is produced by or through some method, means
or procedure, other than in discovery, at hearing or in a deposition transcript or exhibit, any party
may designate such produced or disclosed document or information as Protected Information by
providing written notice to the other party, who shall be responsible for marking the designated
documents and information in its possession in accordance with paragraphs 4(a) and 4(c). If no
designation of Protected Information is made at the time of production or disclosure or at the
time of a deposition or hearing, as applicable, or within the subsequent fifteen (15) day time
period specified above, such documents, information, transcript or exhibits shall not be deemed
to contain Protected Information under this Order.
(e)

Any party that wishes to file or lodge with the Court Protected

Information, or a document incorporating Protected Information, shall affix thereto the notice
described in paragraph 4(a) above in the manner described therein, and deliver the Protected
Information, or document incorporating Protected Information, to the Clerk of the Court, in a
sealed envelope bearing the following notice:
CONFIDENTIAL
The contents of this envelope contain Protected and/or Restricted Information
subject to a Protective Order issued by the District Court of the Second Judicial District
of the State of Idaho, in and for the County of Clearwater, in
Jeffrey Edward Huber vs. Lightforce USA, Incorporated dba Nightforce Options
(Clearwater County, Idaho, Case No. CV-2012-336)
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The Clerk shall maintain the contents of the envelope under seal, subject to further order of the
Court, and the contents of the envelope shall not be available for public inspection.
5.

Permissible Disclosure. Disclosure of Protected Information or

Restricted Information received or created in connection with this action, to a person not
authorized by this Order is prohibited. No party to this action, or officer, director, agent, servant,
employee or attorney of a party to this action, or expert, consultant, litigation services provider or
photocopier retained by a party to this action, or any other person or entity that has knowledge of
this Protective Order by virtue of receipt of Protected Information or Restricted Information
properly designated as such or otherwise, may use or disclose any Protected Information or
Restricted Information received or created in connection with this action in contravention of this
Protective Order. Except as otherwise ordered by the Court at a hearing or trial, Protected
Information may be disclosed only to:
(a)

Any party, provided the party agrees to be bound by this Protective

Order and signs an acknowledgment as set forth in Appendix A.
(b)

Any outside attorney of record representing a party in this action

(as well as any other person assisting such an attorney, who is regularly employed by the same
law firm as the attorney, and for whom access to the Protected Information is necessary to
perform a duty with respect to this action), if said attorney has read this Protective Order, agrees
to be bound by it, and has signed the acknowledgment attached hereto as Appendix A. The
execution of such an acknowledgement by any member of a law firm shall constitute a
representation to the Court and all parties to this action that all persons in or employed by that
law firm shall observe this Protective Order.
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(c)

Any inside attorney (including in-house counsel, general counsel,

assistant general counsel and the like) who is an employee of a party to this action, if said inside
attorney is directly involved in providing legal services or advice to the party in connection with
this action.
(d)

Any employee of a party if outside counsel of record for the party

reasonably and in good faith believes that said employee is likely to be a witness in this action or
that the employee's services are necessary for said counsel to prosecute or defend this action.
(e)

Any deposition witness during the course of a deposition, if in the

reasonable and good faith judgment of a party's outside counsel of record examining such
witness, disclosure is necessary to the testimony of the witness and said witness has read this
Protective Order, agrees to be bound by it, and has signed the acknowledgment attached hereto
as Appendix A.
(f)

Any expert or consultant if said expert or consultant has read this

Protective Order, agrees to be bound by it, and has signed the acknowledgment attached hereto
as Appendix A.
(g)

The Court, the Court's staff, personnel employed by or on behalf

of the Court, and court reporters/videographers retained to record and/or transcribe testimony in
this action.
(h)

Any employee of the party that produced the Protected

(i)

Any person who assisted in preparing, or rightfully received or

Information.

reviewed, the Protected Information prior to its designation as Protected Information.
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(i)

Any person employed by a litigation services firm engaged by a

party or its attorney who subscribes to and agrees to be bound by the terms of this Protective
Order and who has executed an acknowledgment form similar to Appendix A hereto. Only data
needed to assist in rendering litigation services shall be provided to any such individual.
(k)

Any person employed by a photocopy firm engaged by a party or

its attorney who subscribes to and agrees to be bound by the terms of this Protective Order and
who has executed an acknowledgment form similar to Appendix A hereto. Only documents
needed to be copied or scanned shall be provided to any such individual.
(1)

Any other person with the prior written consent of the party

producing the Protected Information.
(m)

Any claims person employed by any liability insurance carrier for

any party who subscribes to and agrees to be bound by the terms of this Protective Order and
who has executed an acknowledgment form similar to Appendix A hereto.
(n)

Any other person pursuant to order of a court with jurisdiction to

make such order.

6.

Disclosure in Court Proceedings. Any party may disclose Protected

Information in a proceeding before the Court, upon consent of the designating party or with the
permission of the Court, subject to the designation provisions of paragraph 4(b). Protected
Information shall not lose its status through such disclosure.
7.

Designation and Disclosure of Restricted Information. The parties

acknowledge that some of the documents and information anticipated to be produced or
disclosed in this action constitute highly confidential or sensitive information, which if disclosed
to the other party could result in irreparable injury to the producing party or a potential violation

PROTECTIVE ORDER - 8

Client:2735671.2

86

of agreements, statutes or other law requiring strict confidentiality of such information. Any
party to this action may, therefore, designate as "Restricted Information" any information that
satisfies the definition of Protected Information, if the party believes in good faith that the
protection afforded to Protected Information under this Order will not adequately protect the
confidentiality of information to be produced or will not satisfy the party's legal obligation,
whether to a third party or otherwise, to maintain the confidentiality of such information. Only
Protected Information may be designated as Restricted Information.
Restricted Information shall be entitled to all of the protection afforded to
Protected Information and shall be designated, disclosed, used and otherwise regarded and
treated as Protective Information for all purposes under this Order, except that Restricted
Information shall not be disclosed to anyone other than the persons described in subparagraphs
(b), (t), (g), (h) or (1) of paragraph 5 of this Order. Restricted Information shall be labeled
"Restricted Information," rather than as simply "Protected Information" under subparagraphs
(a)-(e) of paragraph 4, whenever a party wishes to designate Protected Information as Restricted
Information.
8.

Notes and Summaries of Protected or Restricted Information. Neither

the substance nor the contents of any Protected Information or Restricted Information, nor of any
notes, abstracts, copies, summaries or memoranda relating thereto, received or created in
connection with this action shall be disclosed or accessible to anyone other than a person
qualified to obtain such Protected Information or Restricted Information pursuant to this
Protective Order.
9.

Permissible Purposes for Use of Protected or Restricted Information.

All Protected Information or Restricted Information produced in this action shall be used solely
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in preparation for trial, mediation, or settlement of this action and shall not be used or disclosed
for any other purpose whatsoever. The use or reproduction of such Protected Information or
Restricted Information for any other purpose is prohibited.

10.

Duty to Preserve Confidentiality. Each person who receives Protected

Information or Restricted Information shall at all times maintain such information, all copies
thereof, and all notes, abstracts, copies, summaries, and memoranda thereof, in a secure and safe
area and shall exercise due and proper care with respect to the storage, custody, use and/or
dissemination of such information, so that such information is not disclosed or made accessible
to persons other than those specifically authorized to review Protected Information or Restricted
Information under this Protective Order.

11.

Inadvertent Disclosure. The inadvertent or unintended disclosure of

Protected Information or Restricted Information shall not cause such information to lose its
protected status and shall not be deemed a waiver, in whole or in part, of any claim of protection
under this Protective Order, either as to the specific information disclosed or as to any other such
information, and the parties shall take all steps reasonably required to preserve the continued
confidentiality of such Protected Information or Restricted Information to the extent reasonably
possible.

12.

Lists of Recipients of Protected Information and Restricted

Information. In addition to retaining the signed acknowledgments, counsel of record for each
party receiving another party's Protected Information or Restricted Information shall maintain a
list of the names of all persons to whom Protected Information is known to have been disclosed,
a separate list of the names of all persons to whom Restricted Information is known to have been
disclosed, and a complete description of the Protected Information or Restricted Information

PROTECTIVE ORDER - 10

Client:2735671.2

88

known to have been disclosed to each such person. A party producing Protected Information or
Restricted Information shall be entitled to obtain the lists and acknowledgment sheets set forth
above upon a showing of a good faith suspicion of disclosure or misuse of Protected Information
or Restricted Information or other showing of good cause. The party producing the Protected
Information or Restricted Information shall advise the opposing party's counsel of record of the
general nature of the good faith basis for the need to obtain the list(s) and/or acknowledgments.
Within ten (10) days after said request, or upon shorter time if ordered by the Court, counsel of
record possessing the list(s) and acknowledgments shall either surrender the list(s) and
acknowledgments to the party producing the Protected Information or Restricted Information or,
alternatively, deposit the list(s) and acknowledgments with the Court. If the list(s) and
acknowledgments are deposited with the Court, the party producing the Protected Information or
Restricted Information may move the Court for an order entitling it to obtain the list(s) and
acknowledgments.
13.

Application of Discovery Rules.
(a)

Other Objections Available. This Order shall not preclude or

limit any party's right to oppose discovery on any privilege or ground that would otherwise be
available.
(b)

Duty of Disclosure Unaffected. The fact that a party believes that

information subject to disclosure may meet the descriptions found in paragraphs 2 or 7 of this
Order or that the party designates information as Protected Information or Restricted Information
does not provide a basis for withholding such material from disclosure. The right to designate
information as Protected Information or Restricted Information does not lessen any party's
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obligation of the party to produce documents, materials, or information in accordance with the
Idaho Rules of Civil Procedure or in accordance with any order of this Court.
14.

Disputed Designation of Information. A party shall not be obligated to

challenge the propriety of any designation of Protected Information or Restricted Information at
the time of designation, and a failure to do so shall not preclude a subsequent challenge to the
designation. If a party objects to any designation of such information, or otherwise objects to the
application of this Protective Order, the parties shall first try to resolve such dispute in good faith
on an informal basis.
If an informal resolution cannot be reached, with regard to information designated

"Protected Information," the party objecting to the designation may file a motion with the Court
for a determination as to whether the designated information is "Protected Information" and
subject to this Protective Order. With regard to information designated as "Restricted
Information," the party objecting to the designation shall, in writing, identify the specific
documents it believes are not subject to the designation "Restricted Information." The
designating party shall have seven (7) days from receipt of the written notice to file a motion
with the Court for a determination as to whether the designated information is "Restricted
Information" under the terms of this Protective Order. The motion shall be heard as soon as
reasonably possible after filing. If the designating party does not file a motion within seven (7)
days ofreceipt of the written notice challenging the "Restricted Information" designation, the
"Restricted Information" designation shall be deemed waived and the documents shall be treated
as "Protected Information" under the terms of this Protective Order.
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Until the issue is finally determined by the Court or, in the event of an immediate
interlocutory appeal, until the termination of such appeal, the document shall be treated as
Protected Information or Restricted Information under the terms of this Order.
15.

Application of Protective Order to Third Parties. Any person or entity

that is not a party to this action but is requested, pursuant to subpoena, the threat of subpoena, or
voluntarily, to produce information in connection with this litigation, may designate information
as Protected Information or Restricted Information pursuant to this Order as if said person or
entity were a party to this action.
16.

Effect on Other Confidentiality Agreements or Obligations. This

Order does not affect or change the obligations and rights of the parties with respect to secrecy
agreements, confidentiality agreements, or other responsibilities of or between the parties
relating to confidentiality of information. The intent of this Order is to allow the production of
discoverable information consistent with those confidentiality responsibilities and obligations.
17.

Disposition of Protected Information and Restricted Information

upon Termination of Action. Within thirty (30) days after the termination of this action, the
originals and all copies of Protected Information or Restricted Information not previously filed
with the Court shall be destroyed or returned to the party that produced such information, or to
its attorney, except that one copy of such information appended to a pleading, one copy of each
deposition transcript or exhibit containing such information, and all notes, abstracts, copies,
summaries and memoranda relating thereto that were created by or at the direction of a party's
outside counsel of record, may be retained in the files of such outside counsel of record. Within
thirty (30) days after the termination of this action, each party's counsel of record shall verify in
writing to the opposing party's counsel that the party has complied with the requirements of this
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paragraph. Any information retained pursuant to this paragraph shall be maintained pursuant to
this Protective Order, and by retaining the information, each outside counsel of record agrees to
the continuing jurisdiction of the Court for purposes of enforcing this Protective Order.
18.

Third-Party Requests for Protected or Restricted Information.

Should any party, or person qualified to obtain Protected Information or Restricted Information
hereunder, or an agent or a representative of either, receive any request for Protected Information
or Restricted Information, whether by subpoena, order or otherwise, such person or counsel
shall, prior to responding thereto, promptly serve written notice of receipt of same on counsel for
all parties hereto in order to allow said party or parties to move an appropriate court or tribunal
for a ruling respecting the necessity of compliance therewith. Absent a ruling from the
appropriate court or tribunal on said motion, the person or party receiving the aforesaid request
for Protected Information or Restricted Information shall not produce Protected Information or
Restricted Information in response thereto, and shall thereafter do so only insofar as the court or
tribunal may direct.
19.

Remedies for Unauthorized Use or Disclosure of Protected or

Restricted Information. Any party who believes that information has been used, disclosed or
used in violation of this Order or that any other violation of this Order has occurred or may occur
may bring the matter before the Court by motion. Nothing in this Order is intended to limit the
rights, if any, of any person or entity injured by the wrongful use or disclosure of information, in
violation of this Order or otherwise, to pursue any other available legal or equitable remedies.
20.

Nonwaiver. This Order shall not be taken to constitute a waiver of any

party's right to seek an in camera review or to seek further and additional protection against or
limitation upon production or dissemination of information, documents or their contents.

PROTECTIVE ORDER - 14

Client:2735671.2

92

21.

Persons Bound by This Order. This Order shall be binding upon each

party to this action; its officers, directors, agents, servants, employees and attorneys; its
successors, representatives and heirs; each expert, consultant, litigation services provider or
photocopier retained by a party to this action; and any other person or entity that has knowledge
of this Protective Order by virtue of receipt of Protected Information or Restricted Information
properly designated as such or otherwise.

22.

Continuing Jurisdiction. Upon final termination of this action, whether

by settlement, dismissal or other disposition, the provisions of this Protective Order shall
continue to be binding upon all persons or entities who are subject to the terms hereof, and the
Court shall retain jurisdiction for the purpose of enforcement of this Order.
DATED this / 2-"

day of

PJ]fu.~?

, 2013 .

District Court Judge
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this il.~ day of Nb1lA.~
caused a true and correct copy of the foregoing PROTECTIVE ORDE
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Gerald T. Husch
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384
Attorneys for Defendant

¥ ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

~

U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Deputy Clerk

PROTECTIVE ORDER - 16

, 2013, I
be served by the

- , - ' ~ o:'.__, 1

Yo

.~:~

1
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APPENDIX A

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

ACKNOWLEDGMENT OF PROTECTIVE ORDER
I, [name of person signing pursuant to paragraph _ _ of the Protective Order in
this action], a(n) [attorney, expert, consultant, litigation services provider, or photocopier
employed by [name of employing party] or deposition witness], acknowledge that I have read the
Protective Order entered in this action and agree to be bound by its terms. I submit to the
jurisdiction of this Court for the purpose of enforcement of the Protective Order.
DATED this _ _ day of _ _ _ _ _ _ _ _ _ _, 2013.
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF SERVICE OF
DEFENDANT'S DISCOVERY
RESPONSES

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

NOTICE IS HEREBY GIVEN that on the 15 day of February, 2013, the original
of DEFENDANT'S ANSWERS TO INTERROGATORIES and DEFENDANT'S

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS, and a copy of the
NOTICE OF SERVICE were served by the method indicated below and addressed to the
following at the address shown below:

NOTICE OF SERVICE OF DEFENDANT'S DISCOVERY
RESPONSES - 1

ORIGINAL
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Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

NOTICE OF SERVICE OF DEFENDANT'S DISCOVERY
RESPONSES - 2

&
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02/27/2013 17:45 FAX

208385 ~084 1

i4J 002/003

MOFFATT THOM.~S

C...Vdl.0/:J. · .33b

f;_5D

FEB 2'i' 2013
(',

Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attomeys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF lDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,

NOTICE OF SERVICE OF RESPONSE
TO REQUESTS FOR PRODUCTION
OFDOCUMENTSPROPOUNDED
UPON DEFENDANT LIGBTFORCE
USA, INCORPORATED [No. 22]

Defendant.
NOTICE IS HEREBY GIVEN that on the 27th day of February, 2013, the
original of RESPONSE TO REQUESTS FOR PRODUCTION OF DOCUMENTS

PROPOUNDED UPON DEFENDANT LIGHTFORCE USA, INCORPORATED [No. 22)
and a copy of the NOTICE OF SERVICE were seived by the method indicated below and

addressed to the following at the address shown below:

NOTICE OF SERVICE · 1
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02/27/2013 17:45 FAX

208385~084 1

Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

MOFFA TT THOMAS

~

003/003

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

NOTICE OF SERVICE - 2
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)
)
)

V.

LIGHTFORCE USA, INCORPORATED,
A Washington corporation, doing business
as NIGHTFORCE OPTICS;
Defendants.

Case No. CV2012-336
ORDER SCHEDULING
CASE FOR TRIAL

AMENDED

)
)
)
)
)
)
)

____ ____ ____ ___

IT IS HEREBY ORDERED that the above-entitled case be set for court trial before
the Honorable Michael J. Griffin, District Judge, at the Clearwater County Courthouse in
Orofino, Idaho on the 21st day of October, 2013 at 9:00 a.m., Pacific Time. Trial is
expected to last 5 days.
IT IS FURTHER ORDERED that a telephonic final pre-trial conference shall be
held at the Clearwater County Courthouse in Orofino, Idaho on October 1, 2013 at
12:30 p.m., Pacific Time.
IT IS FURTHER ORDERED that the parties and counsel comply with the
following:
I.

Plaintiff shall disclose the names and addresses of all expert witnesses [must

comply with IRCP 26(b)(4)(A )(i)] to opposing counsel on or before July 5, 2013.
2.

Defendant shall disclose the names and addresses of all expert witnesses [must

comply with IRCP 26(b)(4)(A )(i)] to opposing counsel on or before August 19, 2013.
3.

Plaintiff shall disclose the names and addresses of all rebuttal expert witnesses

[must comply with IRCP 26(b)(4)(A )(i)] to opposing counsel on or before September 13,
2013. Any witnesses not properly disclosed pursuant paragraphs 1, 2, and 3 may be

ORDER FOR TRIAL-1
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subject to exclusion at trial. Counsel shall provide a separate list of all lay and expert
witnesses to the court reporter at least 7 days prior to trial.

4.

All discovery shall be completed by September 13, 2013.

5.

All pretrial motions shall be filed and noticed for hearing pursuant to the IRCP.

Counsel should contact the clerk for a hearing date.

6.

All parties shall prepare in writing and submit to the Court in advance of the final

pre-trial conference, a concise statement of the claims and/or defenses asserted by that
party.
7.

All parties shall prepare a list of exhibits to be offered at trial and provide those

exhibits to the Court prior to the final pre-trial conference.
8.

All parties shall submit to the court in writing prior to the final pre-trial

conference any contentions of law relied upon.
Dated this

t 2-f\- day of

~cd--

,2013.

~

g

4

Michael J. Griffi /
District Court Judge
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CERTIFICATE OF MAILING/DELIVERY
I hereby certify that a true copy of the foregoing ORDER FOR TRIAL was mailed
by the undersigned at Orofino, Idaho this 13th day of March, 2013, to :
Jeff Sykes
Meuleman Mollerup, LLP
755 West Front Street, Suite 200
Boise, Idaho 83702

Gerald T. Husch
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered

P.O. Box 829
Boise, Idaho 83701

Carrie Bird
Clerk of the District Court

l ·-

By: ~• ~

I I

~ ·

,_I.
(

._.,_
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MAR 2 2 2013

tP ,~

Clerk Dist. court

Clearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF SERVICE OF
DEFENDANT'S FIRST DISCOVERY
REQUESTS TO PLAINTIFF

vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

NOTICE IS HEREBY GIVEN that on the 19th day of March, 2013, a copy of

DEFENDANT'S FIRST DISCOVERY REQUESTS TO PLAINTIFF and a copy of the
NOTICE OF SERVICE were served by the method indicated below and addressed to the
following at the address shown below:

NOTICE OF SERVICE OF DEFENDANT'S FIRST DISCOVERY
REQUESTS TO PLAINTIFF - 1

.1
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Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLER UP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( X) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

~

_L.

- / -.
cfe&iiiusch~ fthefirm
Attorneys for Defendant

NOTICE OF SERVICE OF DEFENDANT'S FIRST DISCOVERY
REQUESTS TO PLAINTIFF - 2
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S
MOTION TO FOR LEAVE TO FILE
AMENDED COMPLAINT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for leave to file an Amended
Complaint. A true and correct copy of the proposed Amended Complaint is attached hereto as
Exhibit "A".
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This Motion made pursuant to Idaho Rules of Civil Procedure 7(b)(l), 8(e)(2), and 15(a), is
based upon the pleadings on file on this matter and is supported by Plaintiffs Memorandum in
Support of Motion for Leave to File Amended Complaint filed concurrently herewith.
submits this Memorandum in Support of Motion for Leave to File Amended Complaint.
ORAL ARGUMENT IS REQUESTED
DATED this / ~ day of April, 2013.

MEULEMAN MOLLERUP LLP

BY:

Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the l"Gf'-day of April, 2013, a true and correct copy of the
foregoing Plaintiff's Motion for Leave to File Amended Complaint was served by the method
indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208 .345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

[
[

] U.S. Mail
] Hand Delivered
Facsimile
Overnight Mail
] Electronic Mail

f~
[

gth@moffatt.com

----------- ------------------

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARW ATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
AMENDE D COMPLAINT
VS.

LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber, by and through his counsel of record,
Meuleman Mollerup LLP, and against Defendant Lightforce USA, Incorporated, alleges as follows:

EXHIBIT
AMENDED COMPLAINT - Page 1
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PARTIES
1.

At all times material hereto, Plaintiff Jeffrey Edward Huber ("Huber") was an

individual residing in the City of Orofino, County of Clearwater, State of Idaho.
2.

Huber is informed and believes, and on that basis alleges, that at all times material

hereto Defendant Lightforce USA, Incorporated, doing business as "Nightforce Optics"
("Lightforce"), was and is a Washington corporation in goodstanding, with its principal place of
business in the City of Orofino, County of Clearwater, State of Idaho.

JURISDICTION AND VENUE

3.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 and 2 as if said paragraphs were set forth hereat in full.
4.

This Court has subject matter jurisdiction over the within action pursuant to Idaho

Code§ 1-705, and personal jurisdiction over Lightforce pursuant to Idaho Code§ 5-514.
5.

Venue is proper in this District under Idaho Code§ 5-404.

6.

This lawsuit arises from a commercial transaction [as such term is defined in Idaho

Code§ 12-120(3)] between Huber and Lightforce.

GENERAL ALLEGATIONS

7.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 6, inclusive, as if said paragraphs were set forth hereat in full.
8.

In or about 1993, Huber began working for Lightforce.
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On or about October 9, 2000, Huber and Lightforce entered into that certain

9.

"Company Share Offer" ("Offer Agreement"), the tenns of which provided that Huber was to

receive

for the
" ... 30% (maximum) of [Lightforce] goodwill over a 6 year period commencing with 5%
year 2000. This increases for each year of service by 5% until reaches a maximum of 30%."
10.

Pursuant to the Offer Agreement, the company share offer was based upon the

long term employment and loyalty of Huber with Lightforce.
11.

During this employment Lightforce provided its employees with the Lightforce USA,

alia, for
Inc. Employee Manual, Revised November 3, 2005 ("Manual"). The Manual provides, inter

of
"progressive" corrective action to employees who are no longer within the probationary period
in
employment. Prior to the termination of Huber's employment, Lightforce failed to engage
progressive corrective action for Huber.
12.

On or about February 7, 2011, Huber and Lightforce entered into a "Deed of

Non Disclosure, Non Competition and Assignment" ("Noncompetition Agreement").
13.

Pursuant to Paragraph 3.2 of the Noncompetition Agreement, "[i]n the event that the

and/or
employee is terminated for any reason other than performance related issues (as defined)
summary dismissal (as defined), the employer will pay the employee an amount congruent with

the

the
base salary at the time of termination for the period as stipulated in 3 .1 in accordance with
provisions outlined in 3.2.1 and 3.2.2."
14.

On or about July 31, 2011, Lightforce removed Huber from his responsibilities as

under
Vice President of Lightforce and issued a "12 month notice period" agreement ("Notice"),
, and
which Huber would be paid twelve (12) months' notice pay, including full salary and benefits
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allowed Huber an opportunity to negotiate potential, future business opportunities with
Raymond Leigh Dennis ("Dennis").
15.

Pursuant to the Notice, Dennis agreed to "work with [Huber] to review, discuss and

hopefully negotiate an opportunity to find a suitable opportunity that would benefit both [Dennis and
Huber] in regards to an ongoing employment opportunity."
16.

At all times material hereto, Huber performed in accordance with the requirements of

the Notice and was compensated by Lightforce pursuant to the terms of the Notice.
17.

On or about August 1, 2012, Huber's employment with Lightforcewas terminated, as

set forth in an email of July 31, 2011, sent by Lightforce to Huber.

FIRST CAUSE OF ACTION
(For Breach Of The Offer Agreement)

18.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 17, inclusive, as if said paragraphs were set forth hereat in full.
19.

Pursuant to the terms of the Offer Agreement, Huber is the owner of and entitled to

compensation in an amount equal to thirty percent (30%) of the goodwill of Lightforce.
20.

Huber performed all requirements and did all things necessary to earn thirty percent

(30%) of the goodwill ofLightforce in accordance with the terms of the Offer Agreement, except as
the same may have been waived, excused and/or prevented by the acts ofLightforce.
21.

Huber has made demand upon Lightforce to have valued the goodwill of Lightforce

and for compensation in the amount of thirty percent (30%) of said goodwill, pursuant to the terms of
the Offer Agreement.
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22.

that
Lightforce has failed and refused to make payment, and has otherwise stated

therefore, is not
Huber is not entitled to thirty percent (30%) of the goodwill of Lightforce and,
entitled to compensation for his thirty percent (30%) ownership of the goodwill ofLigh

tforce, as set

forth in the Offer Agreement.
23.

g to
Lightforce has breached the Offer Agreement by, inter alia, failing and refusin

required under the
pay Huber thirty percent (30%) of the value of the goodwill of Lightforce as
Offer Agreement.
24.

As a direct and proximate result of the foregoing breach of contract, Huber has been

the District Court
damaged in an amount to be proven at trial and in an amount which exceeds
jurisdictional minimum.
25.

Huber has been required to retain the services of an attorney to bring this suit and

is

of not less than
entitled to recover his costs and reasonable attorneys' fees in the sum
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default,

and such other

ed pursuant to,
and further amounts as this Court may find reasonable if this matter is contest
54(e) of the Idaho
inter alia, the Offer Agreement, Idaho Code §§ 12-120(3) and 12-121, and Rule
Rules of Civil Procedure.
SECOND CAUSE OF ACTION
(For Breach Of The Noncompetition Agreement)

26.

in
Huber repeats herein by this reference each and every allegation set forth

full.
Paragraphs 1 through 25, inclusive, as if said paragraphs were set forth hereat in
27.

Pursuant to the terms of the Noncompetition Agreement, Huber' s employment with

(as defined in the
Lightforce was terminated for reasons other than performance-related issues
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Noncompetition Agreement) and/or summary dismissal (as defined in the Noncompetition
Agreement), and, pursuant to the terms of the NoncompetitionAgreement, is entitled to the payment
of twelve (12) months' salary at his base rate of Two Hundred Thousand Dollars ($200,000.00)
per year.
28.

Huber performed all requirements and did all things necessary to earn his twelve (12)

months' salary in accordance with the terms of the Noncompetition Agreement, except as the same
may have been waived, excused and/or prevented by the acts of Lightforce.
29.

Huber has made demand upon Lightforce to pay twelve (12) months' salary, as

required under the terms of the Noncompetition Agreement.
30.

Lightforce has failed and refused to make payment of twelve (12) months' salary, and

has stated that Huber is not entitled to twelve (12) months' salary and that it will not pay the
twelve (12) months' salary, as set forth in the Noncompetition Agreement.
31.

Lightforce has breached the Noncompetition Agreement by, inter alia, failing and

refusing to pay Huber twelve ( 12) months' salary as required under the Noncompetition Agreement.
32.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial, but not less than the amount of Two Hundred Thousand
Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by law.
33.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,
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54(e) of
inter alia, the NoncompetitionAgreement, Idaho Code§§ 12-120(3) and 12-121, and Rule
the Idaho Rules of Civil Procedure.
THIRD CAUSE OF ACTION
(For Wages Under Idaho Code§§ 45-601, et seq.)

34.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 33, inclusive, as if said paragraphs were set forth hereat in full.
3 5.

The amounts due under the Offer Agreement and the Noncompetition Agreement, and

e of
each of them, are compensation for the labor and/or services rendered by Huber as an employe
Code
Lightforce and are thus "wages," as defined in the Idaho Wage Claim Act, Idaho
§§ 45-601, et seq.
36.

Upon its termination of Huber, Lightforce failed and refused to pay the amounts due

under the Offer Agreement and Noncompetition Agreement on the next regularly scheduled

payday,

in violation of Idaho Code § 45-606.
37.

Pursuant to Idaho Code§ 45-615(2), Huber is entitled to recover all of the said unpaid

wages, and is further entitled to treble the amount of unpaid wages found due and owing.
38.

Huber has been required to retain the services of an attorney to bring this suit and is

than
entitled to recover his costs and reasonable attorneys' fees in the sum of not less
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such

other

t to
and further amounts as this Court may find reasonable if this matter is contested pursuan
Idaho Code§ 45-615(2).
Ill/

////
Ill/
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FOUR TH CAUSE OF ACTIO N
(For Wrong ful Termination of Employment)

39.

in
Huber repeats herein by this reference each and every allegation set forth

full.
Paragraphs 1 through 38, inclusive, as if said paragraphs were set forth hereat in
40.

no
The Manual provides for progressive corrective action to employees who are

longer within the probationary period of employment.
41.

At the time Huber's employment was terminated, he was not within the probationary

period of employment.
42.

ted
Huber's agreement with Lightforce was that his employment would not be termina

without exhaustion of progressive corrective action set forth in the Manual.
43.

in
Prior to the termination of Huber's employment, Lightforce failed to engage

progressive corrective action with respect to Huber.
44.

tion
Lightforce's failure to engage in progressive corrective action prior to the termina

of Huber' s employment was a substantial and material breach of the employment

contract and thus

the termination was in violation of the employment contract and wrongful.
45.

As a direct and proximate result of the foregoing breach of contract, Huber has been

the District Court
damaged in an amount to be proven at trial and in an amount which exceeds
law.
jurisdictional minimum, plus interest thereon at the maximum rate allowed by
46.

is
Huber has been required to retain the services of an attorney to bring this suit and

of not less than
entitled to recover his costs and reasonable attorneys' fees in the sum
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default,

and such other

ed pursuant to,
and further amounts as this Court may find reasonable if this matter is contest
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the Idaho Rules of Civil
inter alia, Idaho Code §§ 12-120(3) and 12-121, and Rule 54(e) of
Procedure.
FIFTH CAUSE OF ACTI ON
g)
(For Breach of the Implied Covenant of Good Faith and Fair Dealin
4 7.

set forth in
Huber repeats herein by this reference each and every allegation

hereat in full.
Paragraphs 1 through 46, inclusive, as if said paragraphs were set forth
48.

The thirty percent (30%) of the goodwill ofLigh tforce to be earned throug

h the Offer

nship with Lightforce.
Agreement was a benefit of Huber 's employment contract and relatio
49.

the thirty
At the time of the termination of Huber 's employment, Huber had earned

percent (30%) goodwill benefit.
50.

Lightforce's termination of Huber's employment was based upon a desire

to avoid the

earned by Huber.
payment of the thirty percent (30%) goodwill benefit which had been
51.

of an earned
Lightforce's termination of Huber 's employment to avoid payment

ment to benefits and rights he
benefit substantially violated, nullified and impaired Huber 's entitle
a violation of the implied
had under the employment contract and therefore the termination was
covenant of good faith and fair dealing.
52.

d covena
As a direct and proximate result of the foregoing breach of the implie

nt of

be proven at trial and in an
good faith and fair dealing, Huber has been damaged in an amount to
plus interest thereon at the
amoun t which exceeds the District Court jurisdictional minimum,
maxim um rate allowed by law.
53.

Huber has been required to retain the services of an attorney to bring

this suit and is

the sum of not less than
entitled to recover his costs and reasonable attorneys' fees in
Three Thousand, Five Hundred Dollars ($3,500.00) if judgm ent is entered
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is contested pursuant to,
and further amounts as this Court may find reasonable if this matter
of the Idaho Rules of Civil
inter alia, Idaho Code §§ 12-120(3) and 12-121, and Rule 54(e)
Procedure.
SIXTH CAUSE OF ACTI ON
e Security Act, 29 U.S.C.
(Alternatively, For Violation of the Employee Retirement Incom
§§ 1001 et seq.)
54.

set forth in
Huber repeats herein by this reference each and every allegation

hereat in full.
Paragraphs 1 through 53, inclusive, as if said paragraphs were set forth
55.

("ERIS A")
An Employee Retirement Income Security Act, 29 U.S. C. §§ 1001 et seq.

plan exists were a reasonable person can ascertain the intended benefi

ts, a class ofbeneficiaries, the

source of financing, and procedures for receiving benefits.
56.

shed by an
An "employee pensio n benefit plan" or "pension plan" is a plan establi

a deferral of income to the
employer that provides retirement income to employees or results in
termination of covered employment or beyond.
57.

A "top-h at plan" is an ERIS A plan maintained primarily for the purpos

e of providing

nsated employees that is
deferred compensation for a select group of management or highly compe
ments applicable to other
exempt from the fiduciary, funding, participation and vesting require
employee benefi t plans.
58.

management
At the time the Offer Agreement was entered, Huber was a memb er of

and a highly compensated employee of Lightforce.
59.

The primary purpose of the Offer Agreement was to provide deferred compe

nsation to

Huber.
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60.

as define d by
The Offer Agree ment was and is an emplo yee pensio n benefi t plan

ERISA.
61.

Huber is a partici pant in the Offer Agree ment.

62.

nt of benefi ts
As a partici pant in the Offer Agree ment, Huber is entitle d to payme

provid ed for by the Offer Agree ment.
63.

Lightf orce is the admin istrato r of the Offer Agree ment.

64.

Lightf orce has failed and refuse d to pay Huber 's benefi ts under the Offer

65.

Agree ment,
By failing and refusin g to pay Huber benefi ts due under the Offer

Lightf orce has unlaw fully interfe red with Huber 's rights under the

Agreement.

Offer Agree ment in violati on of

ERISA , 29 U.S.C . § 1140.
66.

order directing
Based upon Lightf orce's violati on ofERI SA, Huber is entitle d to an

Lightf orce to pay the benefi ts owed to Huber under the Offer Agree

ment in an amoun t to be proven

l minim um.
at trial and in an amoun t which exceed s the Distric t Court jurisdi ctiona
67.

Huber has been requir ed to retain the service s of an attorney to bring

this suit and is

in the sum of not less than
entitle d to recove r his reason able costs and attorne ys' fees
Three Thous and, Five Hundr ed Dollar s ($3,50 0.00) if judgm ent is entered

by default, and such other

is contes ted pursua nt to,
and furthe r amoun ts as this Court may find reason able if this matter

inter alia, 29 U.S.C. § 1132(g )(l).
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PRAY ER FOR RELIEF
WHEREFORE, Huber prays for judgment against Lightforce as follows:
A.

As to the First Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
For an amount to be proven at trial and in an amount which exceeds the

1.

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

default, and such
Three Thousand, Five Hundred Dollars ($3,500.00) if judgme nt is entered by
further amounts as the Court may find reasonable if this matter is contested; and
3.
B.

For such other and further relief as this Court deems just and proper.

and
As to the Second Cause of Action, the entry of judgment in favor of Huber

against Lightforce as follows:
1.

For an amount to be proven at trial, but not less than Two Hundred Thousand

law;
Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by
2.

For an award of attorneys' fees and costs in the sum of not less than

default, and such
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by
further amounts as the Court may find reasonable if this matter is contested; and
3.
C.

For such other and further relief as this Court deems just and proper.

As to the Third Cause of Action, the entry ofjudgme nt in favor of Huber and against

Lightforce as follows:
1.

For treble the amount of unpaid wages found due and owing Huber;
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For an award of attorneys' fees and costs in the sum of not less than

2.

default, and such
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by
further amounts as the Court may find reasonable if this matter is contested; and
3.
D.

For such other and further relief as this Court deems just and proper.

As to the Fourth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

default, and such
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by
further amounts as the Court may find reasonable if this matter is contested; and
3.
E.

For such other and further relief as this Court deems just and proper.

As to the Fifth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

default, and such
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by
further amounts as the Court may find reasonable if this matter is contested; and
3.
F.

For such other and further relief as this Court deems just and proper.

As to the Sixth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
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1.

For an order declaring that the Offer Agr

plan sub ject to the Em ploy ee Ret irem
2.

eem ent was is an employee ben efit

1001, et seq.;
ent Income Security Act, 29 U.S.C. §§

entitled to benefits und er the Offer
For an ord er declaring that Hub er is

s the District Cou rt
trial and in an amount whi ch exceed
at
ven
pro
be
to
unt
amo
in
ent
eem
Agr
juri sdic tion al minimum;
3.

to Huber, in a lump sum, benefits to
For an ord er that Lightforce shall pay

er Agreement;
whi ch Hub er is entitled und er the Off
4.

costs in the sum of not less than
For an award of attorneys' fees and

ult, and such
500.00) if judg men t is entered by defa
($3,
lars
Dol
dred
Hun
Five
d,
usan
Thr ee Tho
and
reas ona ble if this matter is contested;
further amounts as the Cou rt may find
Cou rt dee ms just and proper.
For such othe r and further reli ef as this
5.

DATED this 15th day of April, 2013.
ME ULE MA N MO LLE RU P LLP

BY:
Cha d M. Nic hols on
Huber
Attorneys For Plai ntif f Jeffrey Edw ard
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of April, 2013, a true and correct copy of the
foregoing Amended Complaint was served by the method indicated below upon the following
party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

] U.S. Mail
] Hand Delivered
] Facsimile
] Overnigh t Mail
] Electronic Mail

With two (2) copies via United States Mail to:
Honorabl e Michael J. Griffin
Judge of the Second Judicial District
Clearwat er County
Post Office Box 586
Orofino, Idaho 83544

Chad M. Nicholso n
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawida ho.com
nicholon@law idaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORC E USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS;

AFFIDAVIT OF CHAD M. NICHOLSO N
IN SUPPORT OF PLAINTIFF 'S
MOTION TO FOR LEAVE TO FILE
AMENDED COMPLAIN T

Honorable Michael J. Griffin
Defendant.

STATE OF IDAHO
COUNTY OF ADA

)
: ss
)

I, CHAD M. NICHOLSO N, being duly sworn, depose and say:
1. I am an attorney ofrecord for Jeffrey Edward Huber, Plaintiff in the above-entitled
matter, and I make this affidavit based upon my own personal knowledge. If called
AFFIDAVIT OF CHAD M. NICHOLSON IN SUPPORT OF PLAINTIFF'S MOTION FOR
LEA VE TO FILE AMENDED COMPLAINT - Page 1
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to testify in this matter, I could and would competently testify to the truth of the
matters set forth herein.
2. Attached hereto as Exhibits A is true and correct copy of Defendant's Answers to
Interrogatories served in this matter by Defendant.
3. Attached hereto as Exhibit B is a true and correct copy of a document entitled
Lightforce USA, Inc. Employee Manual Revised [Nov. 03, 2005] that was produced
in this matter by Defendant.
4. The parties to this matter have engaged in written discovery but have yet to take
depositions.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DATED this Jt;il-day of April, 2013.

BY:

Chad M. Nicholson

'-=-

SUBSCRIBED AND SWORN to before me this/~11,..day of April, 2013

otary Pubhc, State of Idaho
My Commission Expires lll {i.. /i.01'/
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CERTIFICATE OF SERVICE

/1J~

day of April, 2013 , a true and correct copy of the
I HEREBY CERTIFY that on the
foregoing Affidavit of Chad M. Nicholson in Support of Plaintiff's Motion for Leave to File
Amended Complaint was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
111
101 South Capitol Boulevard, 10 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384

[
[

[X
[
[

U.S. Mail
Hand Delivered
] Facsimile
] Overnight Mail
] Electronic Mail

]
]

gth@moffatt.com

J

_s_'A_ _ _ _ _ _ _ _ _ _ _
_e_ifi_en_d_a_n_t _L_ig_h_tfi_o_rc_e_u.
____c_o_u_n_s_ez_F_o_r_D
With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544

AFFIDAVI T OF CHAD M. NICHOLSON IN SUPPORT OF PLAINTIFF'S MOTION FOR
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED.
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DEFENDANT'S ANSWERS TO
INTERROGATORIES

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

COMES NOW the defendant, Lightforce USA, Incorporated (hereinafter
"Lightforce" or the "Defendant"), by and through undersigned counsel, and answers plaintiffs
Interrogatories as follows:

I.

GENERAL OBJECTIONS

Lightforce has not completed its own investigations and/or discovery.
Accordingly, the answers that follow are based upon the best knowledge, information, and belief
of Lightforce at this time. Lightforce reserves the right to make any further answers if it appears
that any omission or error has been made in connection with these answers or that more accurate
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information is or has become available.

These answers are made without prejudice to

Lightforce's right to use in later discovery or to present at trial such evidence as may later be
discovered or evaluated.
Lightforce objects to Jeffrey Huber's (hereinafter "Huber" or the "Plaintiff')
preliminary statements to the extent they purport to require discovery requests beyond that
required under the Idaho Rules of Civil Procedure. These answers are provided in accordance
with the Idaho Rules of Civil Procedure irrespective of any definitions and instructions that may
have accompanied the discovery requests.
These answers are made subject to all objections as to competence, relevance,
materiality, and admissibility. These answers are subject to all objections that would require the
exclusion of any statement, material, or information herein provided if such interrogatory were
asked of or any statement, material, or information provided were made by witnesses present and
testifying in court. All such objections are reserved and may be interposed at the time of trial.
Lightforce specifically objects to these discovery requests to the extent they seek
information protected by the attorney-client privilege, the attorney work product doctrine, and
the rules governing the discovery of facts of experts as set forth in Rule 26(b )(4), Idaho Rules of
Civil Procedure. This objection is intended to apply to all of the discovery requests that seek
such information and will not necessarily be repeated for each request to which it applies.
Lightforce has, to the extent possible, construed each request as requesting only information
and/or documents not subject to any applicable protection.
No incidental or implied admissions are intended. The fact that Lightforce has
answered any discovery request, or part thereof, should not be taken as an admission that
Lightforce accepts that the discovery request or the answer, response or objection thereto
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constitutes admissible evidence. Lightforce's answers to any discovery requests herein do not
constitute a waiver of Lightforce's right to object to any future, additional, or supplemental
discovery requests regarding the same or similar matter.
II.

INTERROGATORIES

INTERROGATORY NO. 1: Identify each person who prepared or assisted in the
preparation of the answers to these Interrogatories (do not identify anyone who simply typed or
reproduced the answers).
ANSWER NO. 1: Lightforce incorporates its previously stated objections to this
Interrogatory. Subject to and without waiving said objections, the following persons assisted in
the preparation of these answers to Interrogatories: Ray Dennis, Monika Leniger-Sherratt and
Hope Coleman.
INTERROGATORY NO. 3:

Separately identify each person who may have

knowledge pertaining to this litigation. With respect to each such person identified, state their
full name, a current address and telephone number, the facts known or believed to be known by
such person and the basis of such knowledge or belief.
ANSWER NO. 3: Lightforce incorporates its previously stated objections to this
Interrogatory. Subject to and without waiving said objections, the following persons possess
knowledge of the facts relating to the subject of this litigation:
Ray Dennis
Monika Leniger-Sherratt
Hope Coleman
Jesse Daniels
Kevin Stockdill
Klaus Johnson
CoreyRunia
Levi Bradley
Mark Cochran
Kyle Brown
William Borkett
DEFENDANT'S ANSWERS TO INTERROGATORIES - 3
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Geoff Inglis
Mark Andrew
Lightforce USA, Incorporated/Nightforce Optics
c/o MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED
PO Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
JeffHuber
c/o Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200
Boise, ID 83702
Telephone (208) 342-6066
Dawna Leaf
10629 Hartford Avenue
Orofino, ID 83544
Telephone (208) 476-7774
Scott A. Peterson
900 W. Main Street, Space# 81
Tremonton, Utah 84337
Telephone unknown
Additionally, other employees of Lightforce employed during the relevant time
period, as well as customers and vendors of Lightforce, may possess knowledge of at least some
of the facts relevant to the subject matter of this litigation.
As discovery has only recently commenced, Lightforce reserve its right to
seasonably supplement this answer in accordance with the Idaho Rules of Civil Procedure and
orders of the Court.
INTERROGATORY NO. 4: State the names, addresses and telephone numbers
of all persons or entities you intend to call at trial and summarize the expected testimony of each
person or entity.
ANSWER NO. 4: Lightforce incorporates its previously stated objections to this
Interrogatory. Subject to and without waiving said objections, as discovery has only recently
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commenced, Lightforce is unsure who it intends to call as a lay witness at the trial of this matter.
At a minimum, Lightforce may call any and all of the individuals identified in its Answer to
Interrogatory No. 3. Lightforce intends to seasonably supplement this answer in accordance with
the Idaho Rules of Civil Procedure and all relevant orders of the Court.
INTERROG ATORY NO. 5:

Identify any document you intend or expect to

introduce into evidence at trial. With regard to each such document, state the name and address
of the person presently having custody of the document.
ANSWER NO. 5: Lightforce incorporates its previously stated objections to this
Interrogatory. Subject to and without waiving said objections, as discovery has only recently
commenced, Lightforce is unsure what documents it intends to offer into evidence at the trial of
this matter. At a minimum, Lightforce may offer any and all of the documents produced during
the discovery process. Lightforce intends to seasonably supplement this answer in accordance
with the Idaho Rules of Civil Procedure and all relevant orders of the Court.
INTERROG ATORY NO. 7:

Separately identify each person you intend or

anticipate calling as an expert witness at the trial of this matter. For each such person identified,
state the person's name, address, and educational and professional background.
ANSWER NO. 7: Lightforce has not determined who it may call as an expert
witness at the trial of this matter. Lightforce will seasonably supplement this answer in
accordance with the Idaho Rules of Civil Procedure, Idaho Rules of Evidence, and all orders of
the Court.
INTERROG ATORY NO. 8: With respect to each expert witness identified in
your answer to Interrogatory No. 7, fully describe:
a.

The subject matter on which the expert is expected to testify;
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b.

The substance of the facts and opinions to which the expert is expected to

c.

The summary of the grounds for each opinion of the expert; and

d.

Any report prepared by the expert in connection with this action.

testify;

ANSWER NO. 8: Please see answer to Interrogatory No. 7.
INTERROGATORY NO. 9: If you contend that Huber, or any of his agents, has
at any time made any admissions against interest with regard to any of the issues or any of the
occurrences which are relevant to this action, state the name of the person making the admission,
the name and address of the person(s) to whom the admission was made, and the substance of the
admission.
ANSWER NO. 9: Lightforce incorporates its previously stated objections to this
Interrogatory. Subject to and without waiving said objections, and pursuant to Idaho Rule of
Civil Procedure 33(c), please see the documents produced herewith, identified as Bates Nos.
NFOOOOl-712.
INTERROGATORY NO. 10: Does Lightforce contend that Huber's employment
with Lightforce was terminated because of performance issues, as defined in the Noncompetition
Agreement?

If so, describe in detail all of Huber's employment issues and identify all

documents that detail Huber's performance issues or otherwise support Lightforce's contention
that Huber's employment with Lightforce was terminated for performance issues.
ANSWER NO. 10: Yes. Lightforce contends that Huber's employment was
terminated for a variety of reasons, including, without limitation, Huber's interactions with
Lightforce staff, instances of Huber directing Lightforce staff to perform actions against the best
interests of Lightforce, and instances of Huber misleading Lightforce management, including,
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sales orders, and back orders.
without limitation, regarding its inventory capacity,

See

dated August 1, 2011.
correspondence from Monika Leniger-Sherratt to Huber,
it had in place at the
INTERROGATORY NO. 11: Does Lightforce contend that
referenced in the Noncompetition
time of Huber's termination the "performance program"
Agreement?

gement program and
If so, describe in detail Lightforce's performance mana

that it had in place a performance
identify all documents that support Lightforce's contention
management program.
managed as the need
ANSWER NO. 11: Yes. Employees were performance
ing termination. See also, Lightforce's
arose, which included disciplinary action up to and includ
Employee Manual Revised November 3, 2005.
that it gave Huber a
INTERROGATORY NO. 12: Does Lightforce contend
t with Lightforce? If so, describe in
formal warning prior to terminating Hube r's employmen
identify all documents that detail the
detail the formal warning(s) given to Huber by Lightforce;
rt Lightforce's contention that it gave
formal waming(s); and identify all documents that suppo
Huber a formal waming(s) prior to his termination.
al, revised November 3,
ANSWER NO. 12: Yes. Lightforce's employee manu
isfactory performance could result in
2005, served as a fonnal warning to Huber that unsat
of his employment. When Huber was
adverse personnel action up to and including termination
ted to the position of Director of the
removed from his position as Vice President and demo
he was effectively warned that his
Research & Development Group in or about October 2010,
nnel action. When Huber was removed
unsatisfactory performance would result in adverse perso
and asked to take two (2) months of
from his position in the Operations Management Group
unsatisfactory performance would result
vacation leave, he was again effectively warned that his

S-7
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in adverse personnel action. See also, correspondence from Ray Dennis to Huber, dated July 31,
2011.
INTERROGATORY NO. 13: Does Lightforce contend that Huber's employment
with Lightforce was the subject of a summary dismissal, as defined in the Noncompetition

Agreement? If so, describe in detail all of Huber's actions or inactions that justified terminating
Huber's employment by summary dismissal; identify all documents detailing Huber's actions or
inactions giving rise to the summary dismissal; and identify all documents that support
Lightforce's contention that Huber's employment with Lightforce was the subject of a summary
dismissal.
ANSWER NO. 13: No.

Lightforce contends that Huber's employment with

Lightforce was terminated for performance related issues as defined in the Noncompetition
Agreement. However, Lightforce does contend that Huber's employment could properly have
been the subject of a summary dismissal.
INTERROGATORY NO. 14: Does Lightforce contend that Huber was not a
long-term or loyal Lightforce employee? If so, describe in detail how Huber was not a long-term
or loyal Lightforce employee; identify all documents evidencing that Huber was not a long-term
or loyal Lightforce employee; and identify all documents supporting Lightforce's contention that
Huber was not a loyal or long-term Lightforce employee.
ANSWER NO. 14: Huber was a long-term employee, having been hired by
Lightforce in 1993 and terminated on August 1, 2012. Lightforce contends that Huber was not a
loyal employee, for the reasons set forth in answer to Interrogatory No. 10.
INTERROGATORY NO. 15: Identify all individuals that were involved in the
decision to terminate Huber's employment with Lightforce.

DEFENDANT'S ANSWERS TO INTERROGATORIES - 8

Client:2667338.3

133

ANSWER NO. 15: Ray Dennis and Monika Leniger-Sherratt participated in the
decision to terminate Huber's employment.
DATED this 15th day of February, 2013.
MOFFATT , THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~

~~L _

Gehdd T. Husch- Ollie Firm ""'
Attorneys for Defendant
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CERTIFICATE OF SERVICE
and
I HEREB Y CERTIFY that on this 15th day of February, 2013, I caused a true
TORIES to be
correct copy of the foregoing DEFENDANT'S ANSWERS TO INTERROGA
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SECTIONl
INTRODUCTION
This Manual is designed to acquaint you with Lightforce USA, Inc. and provide you with
information about working conditions, benefits, and policies affecting your employment.
The information contained in this Manual applies to all employees of Lightforce USA,
Inc.. Following the policies described in this Manual is considered a condition of
continued employment. However, nothing in this Manual alters an employee's status.
The contents of this Manual shall not constitute nor be construed as a promise of
employment or as a contract between the Company and any of its employees. The
Manual is a summary of our policies, which are presented here only as a matter of
information.
You are responsible for reading, understanding, and complying with the provisions of this
Manual. Our objective is to provide you with a work environment that is constructive to
both personal and professional growth.
1.1 CHANGES IN POLICY
This Manual supersedes all previous employee manuals and memos that may have been issued from time to time on subjects covered in this Manual.
However, since our business and our organization are subject to change, we reserve the
right to interpret, change, suspend, cancel, or dispute with or without notice all or any part
of our policies, procedures, and benefits at any time. We will notify all employees of
these changes. Changes will be effective on the dates determined by the Company, and
after those dates all superseded policies will be null.
No individual supervisor or manager has the authority to change policies at any time. If
you are uncertain about any policy or procedure, speak with your direct supervisor.
1.2 EMPLOYMENT APPLICATIONS
We rely upon the accuracy of information contained in the employment application and
the accuracy of other data presented throughout the hiring process and employment. Any
misrepresentations, falsifications, or material omissions in any of this information or data
may result in exclusion of the individual from further consideration for employment or, if
the person has been hired, termination of employment.
1.3 EMPLOYMENT RELATIONSHIP
You enter into employment voluntarily, and you are free to resign at any time for any
reason or no reason. Similarly, Lightforce USA, Inc. is free to conclude its relationship
with any employee at any time for any reason or no reason. Following the probationary
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period, employees are required to follow the Employment Termination Policy (See
Section 3.13).
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SECTION2
DEFINITIONS OF EMPLOYEES STATUS
"EMPLOYEES" DEFINED
An "employee" of Lightforce USA, Inc. is a person who regularly works for Lightforce
USA, Inc. on a wage or salary basis. "Employees" may include exempt, non-exempt,
regular full-time, regular part-time, and temporary persons, and others employed with the
Company who are subject to the control and direction of Lightforce USA, Inc. in the
performance of their duties.
REGULAR FULL-TIME

Employees who have completed the 90-day probationary period and who are
regularly scheduled to work 38 or more hours per week. Generally, they are
eligible for the Company's benefit package, subject to the terms, conditions, and
limitations of each benefit program.
REGULAR PART-TIME

Employees who have completed the 90-day probationary period and who are
regularly scheduled to work less than 38 hours per week.
TEMPORARY (FULL-TIME or PART-TIME)

Those whose performance is being evaluated to determine whether further
employment in a specific position or with the Company is appropriate or
individuals who are hired as interim replacements to assist in the completion of a
specific project or for vacation relief. Employment beyond any initially stated
period does not in any way imply a change in employment status. Temporary
employees retain that status until they are notified of a change. They are not
eligible for any of the Company's benefit programs.
PROBATIONARY PERIOD FOR NEW EMPLOYEES

A new employee whose performance is being evaluated to determine whether
further employment in a specific position or with Lightforce USA, Inc. is
appropriate. When an employee completes the probationary period, the employee
will be notified of his/her new status with Lightforce USA, Inc..
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SECTION3
EMPLOYMENT POLICIES
3.1 NON-DISCRIMINATION
In order to provide equal employment and advancement opportunities to all individuals,
employment decisions at Lightforce USA, Inc. will be based on merit, qualifications, and
abilities. Lightforce USA, Inc. does not discriminate in employment opportunities or
practices because ofrace, color, religion, sex, national origin, age or disability.

Lightforce USA, Inc. will make reasonable accommodations for qualified individuals
with known disabilities unless doing so would result in an undue hardship. This policy
governs all aspects of employment, including selection, job assignment, compensation,
discipline, termination, and access to benefits and training.
Employees with questions or concerns about discrimination in the workplace are
encouraged to bring these issues to the attention of their supervisor. Employees can raise
concerns and make reports without fear of reprisal. Anyone found to be engaging in
unlawful discrimination will be subject to disciplinary action, including termination of
employment.
3.2 NON-DISCLOSURE/CONFIDENTIALITY

The protection of confidential business information and trade secrets is vital to the
interests and success of Lightforce USA, Inc.. Such confidential information includes,
but is not limited to, the following examples:
•

Compensation data,

•

Financial information,

•

Marketing strategies,

•

Pending projects and proposals,

•

Proprietary production processes,

•

Personnel/Payroll records, and

•

Conversations between any persons associated with the company.

All employees are required to sign a non-disclosure agreement as a condition of
employment.
Employees who improperly use or disclose trade secrets or confidential business
information will be subject to disciplinary action, including termination of employment
and legal action, even if they do not actually benefit from the disclosed information.
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3.4 PROBATIONARY PERIOD FOR NEW EMPLOYEES

The probationary period for regular full-time and regular part-time employees lasts up to
90 days from date of hire. During this time, employees have the opportunity to evaluate
our Company as a place to work and management has its first opportunity to evaluate the
employee. During this introductory period, both the employee and the Company have the
·
right to terminate employment without advance notice.
Upon satisfactory completion of the probationary period, a 90-day review will be given
and benefits will begin as appropriate. All employees, regardless of classification or
length of service, are expected to meet and maintain Company standards for job
performance and behavior (See Section 4, Standards of Conduct).
3.5 OFFICE HOURS

Lightforce USA, Inc. office is open for business from 7:00 a.m. to 5:30 p.m. Monday
through Thursday, except for Holidays (See Section 6.7, Holidays).
The standard workweek is 40 hours of work (see Section 5.3, Overtime). In the
computation of various employee benefits, the employee workweek is considered to begin
on Sunday (starting at 12:01 a.m.) through Saturday (ending at 12:00 a.m.), unless a
supervisor makes prior other arrangement with the employee.
3.6 LUNCH PERIODS

Employees are allowed a one-hour lunch break. Lunch breaks generally are taken
between the hours of 11 a.m. and 2:00 p.m. on a staggered schedule so that your absence
does not create a problem for co-workers or clients.
3.7 BREAK PERIODS

Lightforce USA, Inc does not provide for employees to break during production activities
except for the above outlined lunch period.

If employees have unexpected personal business to take care of, they must notify their
direct supervisor to discuss time away from work and make provisions as necessary. Your
supervisor must be notified a minimum of three (3) days in advance. Personal business
should be conducted on the employee's own time.
Employees who do not adhere to the break policy will be subject to disciplinary action,
including termination.
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3.8 PERSONNEL FILES
Employee personnel files include the following: job application, resume, records of
participation in training events, salary history, records of disciplinary action and
documents related to employee performance reviews, coaching, and mentoring.
Personnel files are the property of Lightforce USA, Inc., and access to the information is
restricted. Management personnel of Lightforce USA, Inc. who have a legitimate reason
to review the file are allowed to do so.
Employees who wish to review their own file should contact their supervisor.

3.9 PERSONNEL DATA CHANGES
It is the responsibility of each employee to promptly notify their supervisor of any
changes in personnel data such as:
•

Mailing address,

•

Telephone numbers,

•

Name and number of dependents, and

•

Individuals to be contacted in the event of an emergency.

An employee's personnel data should be accurate and current at all times.

3.10 INCLEMENT WEATHER/EM ERGENCY CLOSINGS

At times, emergencies such as severe weather, fires, or power failures can disrupt
company operations. The decision to close the office will be made by the Vice President
only. When the decision is made to close the office, employees will receive official
notification from their supervisors.
Time off from scheduled work due to emergency closings will be unpaid for all nonexempt employees. However, if employees would like to be paid, they are permitted to
use vacation time if it is available to them.
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3.11 EMPLOYEE PERFORMANCE REVIEW AND PLANNING SESSIONS

Supervisors will conduct performance reviews and planning sessions with all regular fulltime and regular part-time employees after six months of service. Supervisors may
conduct informal performance reviews and planning sessions more often if they choose.
Performance reviews and planning sessions are designed for the supervisor and the
employee to discuss his/her current job tasks, encourage and recognize attributes, and
discuss positive, purposeful approaches for meeting work-related goals. Together,
employee and supervisor discuss ways in which the employee can accomplish goals or
learn new skills. The planning sessions are designed for the employee and his/her
supervisor to make and agree on new goals, skills, and areas for improvement.
Lightforce USA, Inc. directly links wage and salary increases with performance. Your
performance review and planning sessions will have a direct effect on any changes in
your compensation. For this reason among others, it is important to prepare for these
reviews carefully, and participate in them fully.
New employees will be reviewed at the end of their probationary periods (see Section 3.3,
Probationary Period for New Employees). After the initial review, the employee will be
reviewed according to the regular annual schedule.

3.12 OUTSIDE EMPLOYMENT

Employees may hold outside jobs in non-related businesses or professions as long as the
employee meets the performance standards of their job description with Lightforce USA,
Inc.. Unless an alternative work schedule has been approved by Lightforce USA, Inc.,
employees will be subject to the company's scheduling demands, regardless of any
existing outside work assignments.
Lightforce USA, Inc.'s office space, equipment, and materials are not to be used for
outside employment.
3.13 CORRECTIVE ACTION

Lightforce USA, Inc. holds each of its employees to certain work rules and standards of
conduct (see Section 4). When an employee deviates from these rules and standards,
Lightforce USA, Inc. expects the employee's supervisor to take corrective action.
Corrective action at Lightforce USA, Inc. is progressive. That is, the action taken in
response to a rule infraction or violation of standards typically follows a pattern
increasing in seriousness until the infraction or violation is corrected.
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The usual sequence of corrective actions includes an oral warning, a written warning,
probation, and finally termination of employment. In deciding which initial corrective
action would be appropriate, a supervisor will consider the seriousness of the infraction,
the circumstances surrounding the matter, and the employee's previous record.
ough committed to a progressive approach to corrective action, Lightforce USA, Inc.
nsiders certain rule infractions and violations of standards as grounds for immediate
rmination of employment. These include but are not limited to: theft in any form,
=-insubordinate behavior, vandalism or destruction of company property, being !on company
property during non-business-hours, the use of company equipment and/or company
vehicles without prior authorization by Vice President, untruthfulness about personal
work history, skills, or training, divulging Company business practices, and
misrepresentations of Lightforce USA, Inc. to a customer, a prospective customer, the
general public, or an employee.

3.14 EMPLOYM ENT TERMINAT ION

Termination of employment is an inevitable part of personnel activity within any
organization, and many of the reasons for termination are routine. Below are a few
examples of some of the most common circumstances under which employment is
terminated:
•

Resignation - voluntary employment termination initiated by an employee.

•

Termination - involuntary employment termination initiated by Lightforce USA,
Inc ..

•

Layoff - involuntary employment termination initiated by Lightforce USA, Inc.
for non-disciplinary reasons.

When a non-exempt employee intends to terminate his/her employment with Lightforce
USA, Inc., he/she shall give Lightforce USA, Inc. at least two (2) weeks written notice.
Exempt employees shall give at least four (4) weeks written notice.
Since employment with Lightforce USA, Inc. is based on mutual consent, both the
employee and Lightforce USA, Inc. have the right to terminate employment at will, with
or without cause during the Introductory/Probationary Period for New Employees (See
Section 3.3, Introductory/Probationary Period for New Employees).
Any employee who terminates employment with Lightforce USA, Inc. shall return all
files, records, keys, and any other materials that are property ofLightforce USA, Inc .. No
final settlement of an employee's pay will be made until all items are returned in
appropriate condition. The cost of replacing non-returned items will be deducted from
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the employee's final paycheck. Furthermore, any outstanding financial obligations owed
to Lightforce USA, Inc. will also be deducted from the employee's final check.
Employee's benefits will be affected by employment termination in the following
manner. All accrued vested benefits that are due and payable at termination will be paid.
Some benefits may be continued at the employee's expense (See Section 5, Benefits) if
the employee elects to do so. The employee will be notified of the benefits that may be
continued and of the terms, conditions, and limitations.
3.16 HEALTH-RELATED ISSUES
Employees who become aware of any health-related issue, including pregnancy, should
notify their supervisor of health status. This policy has been instituted strictly to protect
the employee.

A written "permission to work" from the employee's doctor is required at the time or
shortly after notice has been given. The doctor's note should specify whether the
employee is able to perform regular duties as outlined in his/her job description.
A leave of absence may be granted on a case-by-case basis. If the need arises for a leave
of absence, employees should notify their supervisor.
3.17 EMPLOYEE REQUIRING MEDICAL ATTENTION

In the event an employee requires medical attention, whether injured or becoming ill
while at work, the employee's personal physician must be notified immediately. If it is
necessary for the employee to be seen by the doctor or go to the hospital, a family
member will be called to transport the employee to the appropriate facility. If an
emergency arises requiring Emergency Medical Services to evaluate the injury/illness of
an employee on-site, the employee will be responsible for any transportation charges.
Furthermore, Lightforce USA, Inc.'s employees will not be responsible for transportation
of another employee due to liabilities that may occur.
A physician's "return to work" notice may be required.
3.18 BUILDING SECURITY

All employees who are issued keys to the office are responsible for their safekeeping.
These employees will sign a Building Key Disbursement form upon receiving the key.
The last employee, or a designated employee, who leaves the office at the end of the
business day assumes the responsibility to ensure that all doors are securely locked, the
alarm system is armed, thermostats are set on appropriate evening and/or weekend
setting, and all appliances and lights are turned off with exception of the lights normally
left on for security purposes. Employees are not allowed on Company property after
hours without prior authorization from the Executive Staff.
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3.19 INSURANCE ON PERSONAL EFFECTS

All employees should be sure that their own personal insurance policies cover the loss of
anything occasionally left at the office. Lightforce USA, Inc. assumes no risk for any loss
or damage to personal property.
3.20 SUPPLIES; EXPENDITURES; OBLIGATING THE COMPANY

Only authorized persons may purchase supplies in the name of Lightforce USA, Inc .. No
employee whose regular duties do not include purchasing shall incur any expense on
behalf of Lightforce USA, Inc. or bind Lightforce USA, Inc. by any promise or
representation without written approval.
3.21 EXPENSE REIMBURSEMENT

Expenses incurred by an employee must have prior approval by a supervisor.
Reimbursements under $25.00 will be included in the employee's next regular paycheck.
An example of such an expense would include mileage. If the amount is more than
$25.00, the reimbursement request will be processed like an invoice. All completed
reimbursement request forms should be turned in to Accounts Payable/Payroll
Department.
3.22 PARKING

Employees must park their cars in areas indicated and provided by the Company.
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3.23 VISITORS IN THE WORKPLACE

To provide for the safety and security of employees, visitors, and the facilities at
Lightforce USA, Inc., only authorized visitors are allowed in the workplace. Restricting
unauthorized visitors helps ensure security, decreases insurance liability, protects
confidential information, safeguards employee welfare, and avoids potential distractions
and disturbances.
3.24 IMMIGRATION LAW COMPLIANCE

Lightforce USA, Inc. employs only United States citizens and those non-U.S. citizens
authorized to work in the United States in compliance with the Immigration Reform and
Control Act of 1986.
Each new employee, as a condition of employment, must complete the Employment
Eligibility Verification Form I-9 and present documentation establishing identity and
employment eligibility. Fonner employees who are rehired must also complete the form
if they have not completed an I-9 with Lightforce USA, Inc. within the past three years or
if their previous I-9 is no longer retained or valid.
SECTION 4
STANDARDS OF CONDUCT

The work rules and standards of conduct for Lightforce USA, Inc. are important, and the
Company regards them seriously. All employees are urged to become familiar with these
rules and standards. In addition, employees are expected to follow the rules and standards
faithfully in doing their own jobs and conducting the Company's business. Please note
that any employee who deviates from these rules and standards will be subject to
corrective action, up to and including termination of employment (see Section 3.12,
Corrective Action).
While not intended to list all the forms of behavior that are considered unacceptable in
the workplace, the following are examples of rule infractions or misconduct that may
result in disciplinary action, including termination of employment.
•
•
•

~ •
•
•
•

Theft or inappropriate removal or possession of property;
Falsification of timekeeping records (See Section 5.2, Timekeeping);
Working under the influence of alcohol or illegal drugs (See Section 4.6, Substance
Abuse);
Possession, distribution, sale, transfer, or use of alcohol or illegal drugs in the
workplace (See Section 4.6, Substance Abuse);
Fighting or threatening violence in the workplace;
Boisterous or disruptive activity in the workplace;
Negligence or improper conduct leading to damage of company-owned or customerowned property;
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Insubordination or other disrespectful conduct;
Violation of safety or health rules;
Sexual or other unlawful or unwelcome harassment (See Section 4.3, Harassment,
Including Sexual Harassment);
• Excessive absenteeism or any absence without notice (See also, Section 4.1
Attendance/Punctuality and 4.2, Absence without Notice);
• Unauthorized use of telephones, or other company-owned equipment (See Section
4.4, Telephone Use);
• Using company equipment for purposes other than business (i.e. playing games on
computers or personal Internet usage);
• Unauthorized disclosure of business "secrets" or confidential information;
• Violation of personnel policies; and
• Unsatisfactory performance or conduct.

•
•
•

4.1 ATTENDANCE/PUNCTUALITY

The Company expects that every employee will be regular and punctual in attendance.
This means being in the office, ready to work, at their starting time each day.
Absenteeism and tardiness places a burden on other employees and on the Company.
If you are unable to report for work for any reason, notify your supervisor before regular
starting time. You are responsible for speaking directly with your supervisor about your
absence. It is not acceptable to leave a message on a supervisor's voice mail, except in
extreme emergencies. In the case of leaving a voice-mail message, a follow-up call must
be made later that day. The company phone number is 208-476-9814.
Should undue tardiness become apparent, disciplinary action may be required.
If there comes a time when you see that you will need to work some hours other than
those that make up your usual work week, notify your supervisor at least two working
days in advance. Each request for special work hours will be considered separately, in
light of the employee's needs and the needs of the Company. Such requests may or may
not be granted.
4.2 ABSENCE WITHOUT NOTICE

When you are unable to work owing to illness or an accident, please notify your
supervisor. This will allow the Company to arrange for temporary coverage of your
duties, and helps other employees to continue work in your absence. If you do not report
for work and the Company is not notified of your status, it will be assumed after two
consecutive days of absence that you have resigned, and you will be removed from the
payroll.
If you become ill while at work or must leave the office for some other reason before the
end of the workday, be sure to inform your supervisor of the situation.
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4.3 HARASSME NT, INCLUDING SEXUAL HARASSME NT

Lightforce USA, Inc. is committed to providing a work environment that is free of
discrimination and unlawful harassment. Prohibited behavior includes unsolicited and
unwelcome contact that has sexual overtones. This includes: Written contact such as
sexually suggestive letters, notes or invitation; verbal contact such as suggestive or
obscene comments, threats, slurs, epithets, jokes or sexual proposition; physical contact
such as intentional touching, pinching, brushing against another's body, impeding or
blocking movement, assault, coercing sexual intercourse and visual contact such as
leering or staring at another's body, gesturing, displaying sexually suggestive objects or
pictures, cartoons, posters or magazines.
Lightforce USA Inc. has a policy that there is to be no inter-company dating, etc. If this
situation should arise, one of the employees will be required to resign his or her position.
If you believe you have been the victim of harassment, or know of another employee who
has, report it immediately. Employees can raise concerns and make reports without fear
of reprisal.

Any supervisor who becomes aware of possible harassment should promptly advise the
Vice President who will handle the matter in a timely and confidential manner.
4.4 TELEPHON E USE

Lightforce USA, Inc telephones are intended for the use of serving our customers and in
conducting the Company's business.
Personal usage during business hours is discouraged except for extreme emergencies. All
personal telephone calls should be kept brief to avoid congestion on the telephone line.
To respect the rights of all employees and avoid miscommunication in the office,
employees must inform family members and friends to limit personal telephone calls
during working hours.
If an employee is found to be deviating from this policy, he/she will be subject to
disciplinary action (See Section 3.12, Corrective Action).

4.5 PUBLIC IMAGE

A professional appearance is important anytime that you come in contact with customers
or potential customers. Employees should be well groomed and dressed appropriately for
our business and for their position in particular.
Consult your supervisor if you have any questions about appropriate business attire.
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4.6 SUBSTANCE ABUSE
The Company is committed to providing a safe and productive workplace for its
employees. In keeping with this commitment, the following rules regarding alcohol and
drugs of abuse have been established for all staff members, regardless of rank or position,
including both regular and temporary employees. The rules apply during working hours
to all employees of the Company while they are on Company premises or elsewhere on
Company business.
The manufacture, distribution, possession, sale, or purchase of controlled
substances of abuse on Company property is prohibited.
Being under the influence of illegal drugs, alcohol, or substances of abuse on
Company property is prohibited.
Working while under the influence of prescription drugs that impair performance
is prohibited.
So that there is no question about what these rules signify, please note the following
definitions:
Company property: All Company owned or leased property used by employees.
Controlled substance of abuse: Any substance listed in Schedules I-V of Section
202 of the Controlled Substance Act, as amended.
Drug: Any chemical substance that produces physical, mental, emotional, or
behavioral change in the user.

Drug paraphernalia: Equipment, a product, or material that is used or intended for
use in concealing an illegal drug, or otherwise introducing into the human body an
illegal drug or controlled substance.
Illegal drug:
a. Any drug or derivative thereof whose use, possession, sale, transfer, attempted
sale or transfer, manufacture, or storage is illegal or regulated under any federal,
state, or local law or regulation.
b. Any drug, including - but not limited to - a prescription drug, used for any
reason other than that prescribed by a physician.
c. Inhalants used illegally.
Under the influence: A state of not having the normal use of mental or physical
faculties resulting from the voluntary introduction into the body of an alcoholic
beverage, drug, or substance of abuse.
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Consistent with the rules listed above, any of the following actions constitutes a violation
of the Company's policy on drugs and may subject an employee to disciplinary action, up
to and including immediate termination.
Using, selling, purchasing, transferring, manufacturing, or storing an illegal drug
or drug paraphernalia, or attempting to or assisting another to do so, while in the
course of employment.
Working or reporting to work, conducting Company business or being on
Company property while under the influence of an illegal drug or alcohol, or in an
impaired condition.

4.8 INTERNET USE
Lightforce USA, Inc. employees are allowed use of the Internet and e-mail when
necessary to serve our customers and conduct the Company's business.
Employees may use the Internet when appropriate to access information needed to
conduct business of the Company. Employees may use e-mail when appropriate for
Company business correspondence.
Use of the Internet must not disrupt operation of the company computer network. Use of
the Internet must not interfere with an employee's productivity. Employees are
responsible for using the Internet in a manner that is ethical and lawful.
Internet messages are public and not private. Lightforce USA, Inc. reserves the right to
access and monitor all files and messages on its systems.
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SECTION 5
WAGE AND SALARY POLICIES

5.1 WAGE OR SALARY INCREASES

Although the Company's salary ranges and hourly wage schedules will be adjusted on an
ongoing basis, Lightforce USA, Inc. does not grant "cost of living" increases.
Performance is the key to wage increases in the Company.
5.2 TIMEKEEPING

Accurately recording time worked is the responsibility of every non-exempt employee.
Time worked is the time actually spent on ajob(s) performing assigned duties.
Lightforce USA, Inc. does not pay for extended breaks or time spent on personal matters.
Authorized personnel will review time records each week. Any changes to an employee's
time record must be approved by his/her supervisor. Questions regarding the timekeeping
system or time cards should be directed to the supervisor.
Time Badges - Non-exempt employees will be issued a time badge on their first
day of employment. The employee will be given thorough instructions on usage
and instructions on what to do should a problem occur. A sick leave form must be
filled out and given to administration on the day or your return, or you will not
receive pay for the missing hours ..
5.3 OVERTIME

Lightforce USA, Inc. is open for business 40 hours per week. Overtime compensation is
paid to non-exempt employees in accordance with federal and state wage and hour
restrictions. Overtime is payable for all hours worked over 40 per week at a rate of one
and one-half times the non-exempt employee's regular hourly rate. Time off on personal
time, holidays, or any leave of absence will not be considered hours worked when
calculating overtime. In addition, vacation time does not constitute hours worked.
All overtime work performed by an hourly employee must receive the supervisor's prior
authorization. Overtime worked without prior authorization from the supervisor may
result in disciplinary action. The supervisor's signature on a timesheet authorizes pay for
overtime hours worked.
5.4PAYDAYS

All employees are paid bi-weekly. Paydays occur on Thursdays and will be directly
deposited into either a checking or savings account. You must provide the administrative
staff with a voided check upon hire. In the event that a regularly scheduled payday falls
on a weekend or holiday, employees will receive pay on the next day of operation.
19
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If a regular payday falls during an employee's vacation, the employee's paycheck will be
available upon his/her return from vacation.

Paychecks will not, under any circumstances, be given to any person other than the
employee without written authorization. Paychecks may also be mailed to the employee's
address or deposited directly into an employee's bank account upon request.
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SECTION6
BENEFITS AND SERVICES

Lightforce USA, Inc. offers a benefits program for its ful1-time employees. However, the
existence of these programs does not signify that an employee will necessarily be
employed for the required time necessary to qualify for the benefits included in and
administered through these programs.
6.1 GROUP INSURANCE
HEALTH INSURANCE

•
•

You will be eligible 90 days after hire date. Please see Administrative staff at this
time.
Coverage is provided by Lightforce USA, Inc. for the employee only.

The employee's portion of the premium deduction for health insurance begins on the pay
period prior to coverage start date.

This Manual does not contain the complete terms and/or conditions of any of the
Company's current insurance benefit plans. It is intended only to provide general
explanations. [If there is ever any conflict between the Manual and any documents issued
by one of the Company's insurance carriers, the carrier's guideline regulations will be
regarded as authoritative.]
6.3 SOCIAL SECURITY/MEDICARE

Lightforce USA, Inc. withholds income tax from all employees' earnings and participates
in FICA (Social Security) and Medicare withholding and matching programs as required
bylaw.
6.4 401k

The Simple Investment Retirement Account (Simple IRA) plan offers Lightforce USA,
Inc employees a unique opportunity for savings, financial growth and favorable tax
treatment.
The IRA plan helps contributors save in several ways:
• Gross taxable income is reduced
• Lightforce USA, Inc. makes a matching contribution of the employees' contributions
(SEE BELOW)
• Convenience of payroll deduction (percent you choose)
The 40 I K plan is administered through an Investment firm and managed internally by
Lightforce USA, Inc. You may contribute up to 10% of your gross earnings into the
401K plan. Lightforce USA, Inc. matches each dollar up to 4% of wages and up to an
additional 6% of wage at 50 cents per dollar.
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Eligibility occurs after one year of continuous employment for regular full-time
employees.
6.5 VACATION

•

•
•
•

•

Vacation and sick hours are calculated Jan 1' 1 - Dec 31"1 annually. From the
date you are hired through the end of the year Dec 3r'1 - 20 hours of vacation (2
days) are earned. (Following completion of probationary 90 days)
Jan I' 1 - Dec 31''1 of the following year an additional 20 hours ( 1 week)
211d year beginning Jan 1"1 - Dec 3I"1 an additional 40 hours (2 weeks)
3rd, 4th and 5th year Jan r'1 -Dec 31"'1 an additional 40 hours (3 weeks)
61" year forward, Jan I'' - Dec 3 I'1 an additional 40 hours (4 weeks)

NOTES:
The vacation policy applies to all regular full-time employees.
Earned vacation leave cannot be taken before it is accrued and approved.
Upon termination, unused earned vacation will be paid in a lump sum in the employee's
final paycheck.
A maximum of six weeks paid vacation may be carried over from one calendar year to the
next. However, no more than two weeks of vacation may be taken at one time, except
under extraordinary circumstances. Requests for more than one week of vacation should
be in writing at least thirty 30 days prior to the beginning of the requested vacation
period. Annual leave may not be used for a partial days absence. Annual leave must be
taken in daily increments. There is no vacation cash out at the end of any year.
6.6 SICK LEAVE

•
•
•
•

From the date you are hired through the end of the year Dec 31"1 - 20 hours of
sick leave (2 days) are earned. (Following completion of probationary 90 days)
Jan J"' -Dec 3J"1 the next year 20 additional hours sick leave ( 1 week)
3rd year forward, an additional 40 hours are earned (2 weeks maximum)
No rollover of unused sick leave.

6.7 RECORD KEEPING
The Administrative Department maintains vacation days accrued and used. Each
employee is responsible for verifying his/her pay stub to make sure the correct amount of
hours appear.
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6.8 HOLIDAYS

es:
Lightforce USA, Inc. observes the following paid holidays per year for all employe
New Year's Day (2 Days Holiday Pay)
Memorial Day and the day before or following
Independence Day and the day before or following
Labor Day
Thanksgiving Day and the day before or following
Christmas Day and day before or following
n.
Holiday Leave is subject to workload restraints and is at the supervisor's discretio
6.9 JURY DUTY/MILITARY LEAVE

pay.
Employees will be granted time off to serve on a jury or military leave without
active
the
on
kept
be
will
e
However, all regular employees both full-time and part-tim
summons
payroll until their civic duties have been completed. A copy of the jury duty
file.
l
and all other associated paperwork are required for the personne
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SECTION7

EMPLOYEE COMMUNICATIONS
7.2 BULLETIN BOARDS
Bulletin boards placed in scope repair room provide employees access to important
posted information and announcements. The employee is responsible for reading
necessary information posted on the bulletin boards.

7.4 PROCEDURE FOR HANDLING COMPLAINTS
Under normal working conditions, employees who have a job-related problem, question
or complaint should first discuss it with their immediate supervisor. At this level,
employees usually reach the simplest, quickest, and most satisfactory solution. If the
employee and supervisor do not solve the problem, Lightforce USA, Inc. encourages
employees to contact the Vice President.
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(employee signature), have received a

I,

copy of the "Employee Manual" and have read and understood the information.
I,
(Supervisor signature), have
presented Lightforce USA, INC's employee manual to above named employee and have answered any
questions they may have regarding company policy.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _(Date)
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I,

copy

(employee signature), have receive d a

the information.
of the "Emplo yee Manual" and have read and understood
(Supervisor signature), have

I,

named employee and
present ed Lightforce USA, IN C's employee manual to above
questions they may have regarding company policy.
__________________

have answered any

_ _ _ _(Date)

IPI
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case NQ. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

PLAINTIFF'S
MEMORANDUM IN SUPPORT OF
MOTION TO FOR LEAVE TO FILE
AMENDED COMPLAINT

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Motion for
Leave to File Amended Complaint.
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I. INTRODU CTION

On August 27, 2012, Plaintiff filed his Complaint against Defendant Lightforce USA,
Incorporated, d/b/a Nightforce Optics ("Defendant") alleging Breach of The Offer Agreement,
Breach of The Noncompetition Agreement and For Wages Under Idaho Code§§ 45-601, et seq. All
of these claims arise from Plaintiff's employment with Defendant. Concurrently with the filing of
this Memorandum, Plaintiff is filing his Motion for Leave to File Amended Complaint ("Motion").
The Motion seeks leave of the Court for Plaintiff to assert the following additional causes of action
which arise from his employment with Defendant and termination thereof: For Wrongful
Termination of Employment; For Breach of the Implied Covenant of Good Faith and Faith Dealing;
and, For Violation of the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001 et seq.
II. LEGAL ST AND ARDS REGARD ING MOTIONS TO AMEND

Idaho Rule of Civil Procedure ("Rule") 15(a) provides that, following the filing of a
responsive pleading, "a party may amend a pleading only by leave of court or by written consent of
the adverse party; and leave shall be freely given when justice so requires." (Emphasis added.) The
purposes of Rule 15(a) "are to allow claims to be determined on the merits rather than on
technicalities, and to make pleadings serve the limited role of providing notice of the nature of the
claim and the facts at issue." Carl H. Christensen Family Trustv. Christensen, 133 Idaho 866, 871,
993 P.2d 1197, 1202 (1999) citing Clarkv. Olsen, 110 Idaho 323,326,71 5 P.2d 993,996 (1986). A
motion to amend should be granted were the new claims sought to be inserted into the action are
valid claims. See Black Canyon Racquetball Club, Inc. v. Idaho First Nat. Bank, NA., 119 Idaho
171, 175, 804 P.2d 900,904 (1991). When considering whether a motion to amend, the trial court
should consider factors such as undue delay, bad faith or dilatory motive by the movant, previous
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failures to cure deficiencies, and undue prejudice to the opposing paqy. Christensen, 133 Idaho at
871, 993 P.2d at 1202.
When ruling on a motion to amend, "the trial court may not consider the sufficiency of the
evidence supporting the claim sought to be added in determining leave to amend because that is more
properly determined at the summary judgmen t stage." Maroun v. Wyre less Systems, Inc., 141 Idaho
604, 612, 114 P.3d 974, 982 (2005) citing Thomas v. Medical Center Physicians, P.A., 138 Idaho
200,210, 61 P.3d 557, 567 (2002).

III. ARGUMENT
The additional claims set forth in the proposed Amended Complaint are valid causes of
action. Plaintiff s Motion to Amend is timely, is made in good faith and will not cause prejudice to
Defendant. As such, Plaintiff respectfully requests that his Motion be granted.

A. Plaintiff's proposed Amended Complaint sets forth valid claims.
i.

Idaho has recognized a claim of wrongful termination of employment.

Plaintiff acknowledges that employment in Idaho is presumed to be at will in the absence of a
contract setting forth a fixed term of employment or limiting the reasons available for discharge.

Bollinger v. Fall River Rual Elec. Co-op, Inc., 152 Idaho 632, 639, 272 P.3d 1263, 1269 (2012)
citing Jenkins v. Boise Cascade Corp., 141 Idaho 233, 240-41, 108 P.3d 380, 387-88 (2005);

Mitchell v. Zilog,Inc., 125 Idaho 709, 712, 874 P.2d 520, 523 (1994). However, "[i]n the absence of
an express contract, a limitation to the at-will employment presumption may be implied where the
circumstances surrounding the employment relationship could cause a reasonable person to conclude
that the parties intended a limitation on discharge." Bollinger, 152 Idaho at 639, 272 P.3d at 1269
(citations omitted). Such implied limitations may arise from an employer 's statements or policies

D
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when such statements or policies are more than vague statements of opinion or predication and
indicate an intent to become part of the employment agreement. Id. citing Metcalf v. Intermountain
Gas Co., 116 Idaho 622,624, 778 P.2d 744, 746 (1989); Atwood v. Western Const., Inc., 129 Idaho

234,238,923 P.2d 479,483 (Ct.App.1996).
Defendant produced, and relied upon, a Lightforce USA, Inc. Employee Manual Revised
November 3, 2005 that was provided to Plaintiff during his employment. See Defendant's Answers
to Interrogatories, Answers 11 and 12, attached as Exhibit "A" to the Affidavit ofChad M Nicholson
in Support ofMotion for Leave to File Amended Complaint ("Nicholson Affid. "), filed concurrently

herewith. See also Nicholson Affid. at ,i 3 and Exhibit "B" thereto. This Manual contains contractual
language that provides the basis for a claim of wrongful termination in violation of employment
contract.
The Manual states that an employee is "responsible for reading, understanding, and
complying with the provisions of this Manual." Exhibit "B" to the Nicholson Affid. at § 1
Introduction.
Regarding the employment relationship between the parties, the Manual states:
You enter into employment voluntarily, and you are free to resign at
any time for any reason or no reason. Similarly, Lightforce USA, Inc.
is free to conclude its relationship with any employee at any time for
any reason or no reason. Following the probationary period,
employees are required to follow the Employment Termination Policy
(See Section 3 .13 ).
Id. at 1.3 (underline in original, bold and italic added). The Probationary Period for New Employees

is explained as:
The probationary period for regular full-time and regular part-time
employees lasts up to 90 days from date of hire. During this time,
employees have the opportunity to evaluate our Company as a place

PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT - Page 4
I:\10085.002\PLD\MOTION TO AMEND (MEMO) 130402.DOC

167

to work and management has its first opportunity to evaluate the
employee. During this introductory period, both the employee and
the Company have the right to terminate employment without
advance notice.
Upon satisfactory completion of the probationary period, a 90-day
review will be given and benefits will begin as appropriate. All
employees, regardless of classification or length of service, are
expected to meet and maintain Company standards for job
performance and behavior (See Section 4, Standards of Conduct).

Id. at § 3 .4 (emphasis added). Regarding termination of employment, the Manual states:
When a non-exempt employee intends to terminate his/her
employment with Lightforce USA, Inc., he/she shall give Lightforce
USA, Inc. at least two (2) weeks written notice. Exempt employees
shall give at least four (4) weeks written notice.
Since employment with Lightforce USA, Inc. is based on mutual
consent, both the employee and Lightforce USA, Inc. have the right to
terminate employment at will, with or without cause during the
Introductory/Probationary Period for New Employees (See Section
3.3, Introductory/Probationary Period for New Employees).

Id. at 3 .14 (emphasis added).
When considered in its entirety, the Manual establishes that employment with Lightforce is
at-will only during the Probationary Period. Following the Probationary Period, employment is
based upon the terms set forth in the Manual. As such, upon completion of the Probationary Period,
corrective action against an employee "is progressive." Id. at 3.13.
Plaintiff became an employee of Defendant in approximately 1993 and his employment was
terminated in 2012. Plaintiff was well beyond the probationary period and therefore entitled to the
benefits of the progressive corrective action policy set forth in Section 3 .13 of the Manual. Prior to
the termination of his employment Plaintiff was not provided with a course of progressive corrective
action. Based upon the language of the Manual and Idaho common law, Plaintiffs claim of
wrongful termination is a valid cause of action. As such, Plaintiff should be allowed to amend his
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Complaint to include the purposed Fourth Cause of Action: For Wrongful Termination of
Employment.
ii.

Idaho has recognized a claim ofbreach ofthe implied covenant o(good faith and (air
dealing.

All employment contracts contain an implied covenant of good faith and fair dealing.
Sorensen v. Comm Tek, Inc., 118 Idaho 664, 669-670, 799 P.2d 70, 75-76 (1990). "The covenant

requires the parties to perform, in good faith, the obligations required by their agreement, and a
violation of the covenant occurs when either party violates, nullifies or significantly impairs any
benefit of the contract." Fox v. Mountain West Elec., Inc., 137 Idaho 703, 710-711, 52 P.3d 848,
855-856 (2002) (citation omitted). '"The covenant does protect an employee from discharge based
on an employer's desire to avoid the payment of benefits already earned by the employee[.]"'
Metcalf v. Intermountain Gas Co., 116 Idaho 622, 627, 778 P.2d 744, 749 (1989) quoting
Wagensellerv. ScottsdaleMemorialHospital, 147 Ariz. 370, 710P.2d 1025, 1040-1041 (Ariz.1985).

Plaintiff and Defendant entered into the Company Share Offer ("Offer Agreement") in 2000.
The Offer Agreement offered Plaintiff certain benefits that could be earned by virtue of his
employment contract/relationship with Defendant. Plaintiff met the requirements for earning the
benefits of the Offer Agreement prior to the termination of his employment. The reasons asserted by
Defendant as justification for the termination of Plaintiffs employment are pretextual. Plaintiff
asserts that the termination was in fact based upon a desire to avoid payment of the benefits of the
Offer Agreement. If proven, these allegations establish a violation of the implied covenant of good
faith and fair dealing that has been recognized by the Idaho Supreme Court. This type of claim has
been recognized as a viable cause of action by the Idaho Supreme Court for over two (2) decades.
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Therefore Plaintiff should be allowed to amend his Complaint to include the purposed Fifth Cause of
Action: For Breach of the Implied Covenant of Good Faith and Fair Dealing.

iii.

A civil action may be filed to recover benefits due under an ERISA plan.

As a general rule, "[a]n ERISA plan exists 'if from the surrounding circumstances a
reasonable person can ascertain the intended benefits, a class of beneficiaries, the source of
financing, and procedures for receiving benefits.'" Parrino v. FHP, Inc., 146 F .3d 699, 703 (9th Cir.
1998), superseded by statute on other grounds, Carver v. Westinghouse Hanford Co., 95 l F .2d 1083,
1086 (9th Cir. 1991 ). An "employee pension benefit plan" or "pension plan" is a plan established by
an employer that provides retirement income to employees or results in a deferral of income to the
termination of covered employment or beyond. 29 U.S.C. § 1002(A). A "rare sub-species ofERISA
plans" are "top-hat" plans which are "'unfunded and [are] maintained by an employer primarily for
the purpose of providing deferred compensation for a select group of management or highly
compensated employees."' Gilliam v. Nevada Power Co., 488 F.3d 1189, 1192-1193 (9th Cir. 2007)
quoting 29 U.S.C. §§ 1051(2), 1081(a)(3) & llOl(a)(l). A participant of a plan subject to BRISA
may file a civil action to recover benefits due under the terms of the plan, to enforce rights under the
terms of the plan, or to clarify rights under the terms of the plan. 29 U.S.C. § 1132(a)(l )(B)(201 l).
At the time the Offer Agreement was entered and until the termination of his employment,
Plaintiff was a member of the management and was a highly compensated employee. The Offer
Agreement was established by Defendant to provide Plaintiff with deferred compensation. As such,
the Offer Agreement may be deemed to be a top hat ERIS A plan of which Plaintiff was a participate.
As a participant in an ERISA plan may bring a cause of action to enforce benefits and rights under
the plan, Plaintiff allegation that Defendant violated of ERISA constitutes a valid cause of action.
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As such, Plaintiff should be allowed to amend his Complaint to include the purposed Sixth Cause of
Action: For Violation of the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001 et seq .

B. Plaintiff's Motion is timely, in good faith and will not result in prejudice to Defendant.
The parties have began to engage in written discovery, but depositions have yet to be
completed. Nicholson Affid. ,i,i 2-4. The parties have until September 13, 2013 to complete
discovery. Amended Order Scheduling Case for Trial, filed on March 12, 2013. No deadline to
amend pleadings has passed. See id.

In short, this Motion is timely and will not prejudice

Defendant's ability to conduct discovery and defend the additional claims.

Moreover, as

demonstrated above, Plaintiff seeks to include these additional claims based upon existing statutory
authority and case law and therefore is based upon a good faith belief that these are valid causes of
action. As this Motion is timely, made in good faith and will not result in prejudice to Defendant,
the Motion should be granted.
IV. CONCLUSION
Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Motion for Leave to File Amended Complaint be GRANTED.

DATED this 15th day of April, 2013.

MEULEMAN MOLLERUP LLP

BY:

Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of April, 2013 , a true and correct copy of the
foregoing Plaintiff's Memorandum in Support of Motion for Leave to File Amended Complaint
was served by the method indicated below upon the following party(ies):
1
Gerald T. Husch, Esq.
[
]
U.S. Mail
Moffatt Thomas Barrett Rock & Fields
.[
] Hand Delivered
1
101 South Capitol Boulevard, 10th Floor
[ f. ]
Facsimile
Post Office Box 829
[
] Overnight Mail
Boise, Idaho 83701
[
] Electronic Mail
I
I
Telephone: 208 .345.2000
1
Facsimile: 208 . 985 .5384
gth@moffatt.com
Counsel For Defendant Lightforce USA
·------------· --·---- - --------------------- ------------------------ --------- ______I

I

I

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt. corn
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF DEPOSITION DUCES
TECUM TO JEFFREY HUBER

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,

Defendant.
PLEASE TAKE NOTICE that Defendant Lightforce USA, Incorporated
(''Lightforce"), by and through its counsel of record, MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED, will take the testimony upon oral examination of JEFFREY HUBER

before an officer authorized to administer oaths on Tuesday, May 14, 2013, commencing
at 9:00 a.m. PDST, in the Law Library located in the Cleruwater County Courthouse,
150 Michigan Avenue, Orofino, Idaho, and continuing thereafter from day to day until
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completed, at which time and place you a.re notified to appear and take such part in the
examination as you may deem proper.
The Deponent is requested to bring with him to the deposition any and a]l
documents, records, or correspondence, in the care, custody; possession, or control of the
Deponent, as follows:
Any and all Documents Lightforce previously requested in its
discovery requests dated March 19, 2013, to the extent, if any, that
such documents have not been previously produced.
A full response to this document request shall include a search of Documents
recorded or maintained electronically on a computer or other electronic media, as well as
documents available in hard-copy or other media.
The term "Document(s)" shall have the full meaning ascribed to it in Rule 34(a)
of the Idaho Rules of Civil Procedure, and shall include every writing or record of every type and
description including, without limitation, the original, all copies and drafts of papers and writings
of every kind, description and form, and all mechanical, magnetic media and electronic
recordings, records and data of every kind, description and form, and all photographs of every
kind, and including, without limiting the generality of the foregoing, the following:
correspondence, notes, memoranda, agendas, minutes, reports, notebooks, binders, drawings,
studies, analyses, drafts, diaries, intra-or inter-office communications, memoranda, electronic
mail, reports, canceled checks, minutes, bulletins, circulars, pamphlets, telegrams, typewritten
and handwritten notes, letters, telegrams, instructions, work assignments, working papers 1
messages (including reports, notes and memoranda of telephone conversations and conferences),
telephone statements, calendar and diary entries, desk calendars, appointment books, job or
transaction files, books of account, ledgers, bank statements, promissory notes, invoices, charge
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slips, accountants' work papers, lab books, lab notes, lab journals or notebooks, evaluation or
appraisal reports, pleadings, transcripts of testimony or other documents filed or prepared in
connection with any court or agency or other proceeding, deeds, mortgages, deeds of trust,
contracts, agreements, assignments, instruments, charges, opinions, official statements,
prospectuses, business plans, financial statements, quarterly reports, profit and loss statements,
appraisals, feasibility studies, trust, releases of claims, charters, certificates, licenses, leases,
invoices, computer printouts or programs, swnmaries, audio, video or sound recordings, cassette
tapes, video recorded~ electronic or laser recorded, or photographed information. Documents
shall also include all attachments, enclosures and other documents that are attached to, relate to

or refer to such documents.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
DATED this 17th day of April, 2013.
MOFFA IT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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CERTIFICATE OF SERV ICE
I HERE BY CERT IFY that on this 17th day of April, 2013,
I cause d a true and
corre ct copy of the foreg oing NOT ICE OF DEPO SITIO
N DUCES TEC UM TO JEFFREY
HUBER to be serve d by the metho d indicated below, and addre
ssed to the following:
Jeffre y R. Sykes
Brian J. Holle ran
MEULEMAN MOLL ERUP , LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsi mile (208) 336-9 712
Attorneys for Plain tiff
Clearwater Reporting
Post Office Box 696

Lewiston, Idaho 83501
Telephone (208) 743-2748
Facsimile (208)

(x) U.S. Mail, Posta ge Prepa id
( ) Hand Delivered
( ) Overn ight Mail
(x) Facsi mile

(x) U.S. Mail, Posta ge Prepa id
( ) Hand Deliv ered
( ) Overn ight Mail
(x) Facsi mile

gloriaj@clearwaterreporting.com
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Jeff R . Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsim ile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Huber
Attorneys For Plaintiff Jeffrey Edward
''-.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF HEARING REGARDING
PLAINTIFF'S MOTION FOR LEA VE TO
FILE AMENDED COMPLAINT

VS.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GfVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meuleman Mollerup LLP, will call its Motion for Leave to File Amended

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION FOR LEAVE TO FILE
AMENDED COMPLAINT - Page 1
1'\LU085.002\PLD\AMBND (NOH) 1304 18.DOCX
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Complaint for hearing before the Honorable Judge Michael J. Griffin, on May 14, 2013, at 11 :00

a.m. PST at the Clearwater County Courthouse, Orofino, Idaho.

#DATED this /~'day of April, 2013.
MEULEMAN MOLLERUP LLP

BY:

M. Nicholson
\
Attorneys For Plaintiff Jeffrey Edward Huber

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION FOR LEAVE TO FILE
AMENDED CO:MPLAINT - Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the (1fh. day of April, 2013, a true and correct copy of
the foregoing Amended Complaint was served by the method indicated below upon the
following party(ies):
--------·----·~--·-··-~-· -··--·-··-·-- -·-·- -··--·-··--·-----·-·-·-----··------------------·---~-·-·i

!

!

1
f

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
1
101 South Capitol Boulevard, 10 h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384

![

![ ]
i

[[X ]]

I[ ]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

'

! gth@moffatt.com

Counsel For Defendant Lightforce USA
With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544

cholson
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MAY
Clerk Dist.
crearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
MOFFATI, THOMAS, BARRET!-, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253
Attorneys for Defendant
, lN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, lN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336

Plaintiff,
STIPULATION TO AMEND
PLEADINGS

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

COME NOW plaintiff, Jeffrey Huber, by and through his counsel of record Chad
M. Nicholson of the law firm MEULBMANMOLLERUP, LLP, and defendant, Lightforce USA,
Incorporated, by and through its counsel ofrecord Gerald T. Husch of the law firm MOFFATI,
THOMAS, BARRBTI, ROCK & FIELDS, CHARTE:RED, and hereby stipulate and agree that
(a) plaintiff may amend his complaint as attached as Exhibit A to his Motion to Amend

STlPULA TION TO AMEND PLEADING S· l

Cllenl:28S8277, 1

OR''"''" L
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Complaint filed .on April 17, 2013; (b) defendant may amend its answer to assert the afteracquired evidence rule; (c) defendant may file an answer to plaintiffs amended complaint; and
(d) this stipulation shall not constitute a waiver of any claim or defense by either party.
DATED this

a_~-t. . . day of April, 2013,
MEULEMAN MOLLERUP, LLP

BY.-=-~+.-:---~,------Chad M. Nicholson Attorneys for Plaintiff

DATED this

he Finn

2'1fltday of April, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS CHARTERED

. Husch_; Of the F1
Attorneys for Defendant

STIPULATION TO AMEND PLEADINGS - 2

Cllunt:26:15277, 1

181

;

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
ho 11 eran('a;lawidahg_. com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF SERVICE OF
DISCOVERY RESPONSES

vs .
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

In compliance with and Rules 33(a)(5) and 34(d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 25th day of April 2013 , Plaintiff Jeffrey Edward
Huber, by and through his attorneys of record, Meuleman Mollerup LLP, p ersonally served the
originals of his :

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 1
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1.

Answers to Interrogatories [Nos. 1 - 9]; and

2.

Responses to Requests For Production of Documents [Nos. 1 - 11],

together with a copy of this Notice of Service, upon Defendant Lightforce USA, Incorporated, by and
through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 25th day of April 2013.
MEULEMAN MOLLERUP LLP

Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 2
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Clerk Dist. Court
-.---Cfeaiwater Coun , Idaho

IN TI-IE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Plaintiff,

Case No. CV-2012-336

ORDER .GRANTING STIPULATION
TO AMEND PLEADINGS

vs.
LIGHTFORCE USA, IN"CORPORATED,
a Washington .corporation, doing business as
NIGHTFORCE QPTIONS,
Defendant.

The stipulation of the parties to amend the pleadings herein having duly come
before this Court and good cause appearing,
IT IS HEREBY ORDERED AND THIS DOES ORDER that (a) plaintiff may

amend his complaint as attached as Exhibit A to his Motion to· Amend Complaint filed on
April 17, 2013; (b) defendant may amend its answer to assert the after-acquired evidence rule;
(c) defendant may file an answer to plaintiff's amended complaint; and (d) the parties'
stipulation shall not constitute a waiver of any claim or defense by either party.
DATED this 3~day of ~

, 2013.

H-0110r ab1eMic ha~
District Court Judge

ORDER GRANTING STIPULATION TO AMEND PLEADINGS -1

Cii~nt28564B8. 1
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No . 06 53

P. 3/ 3

CLERK'S CERTIF1CATE OF SERVICE
.
I HEREBY CERTIFY that on this 3~~ day of ~ , 2013, I caused a
true and correct copy of the foregoing ORDER GRANTING s'fIPUhTION TO AMEND
PLEAOlNGS to be served by the method indicated below, and addressed to the following:

~ U.S. Mail, Postage Prepaid .
Hand Delivered
( ) Ovemight Mail
( ) Facsimile

Jeffrey R. Sykes
Chad M. Nicholson

C)

MEuLEMAN MoLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702

Facsimile (208) 336~9712
Attorneys for Plaintiff
Gerald T. Husch
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

K') U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Post Office Box 829

Boise, Idaho 83701
Facsimile (208) 385-5384
Attorneys for Defendant

~'2!__ '"'-·.;
. '

ORDER GRANTING STIPULATION TO AMEND PLEADINGS ·- 2
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawida ho.com
nicholson@la widaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF SERVICE OF
DISCOVERY RESPONSES

vs.
LIGHTFORC E USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS;

Honorable Michael J. Griffin

Defendant.

In compliance with Rule 34( d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 2nct day of May 2013, Plaintiff Jeffrey Edward
Huber, by and through his attorneys of record, Meuleman Mollerup LLP, personally served the

original of his:

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 1
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l.

Supplemental Responses to Requests For Production of Documents
[Nos. 3, 7 & 9],

together with a copy of this Notice of Service, upon Defendant Lightforce USA, Incorporated, by and
through its attorneys of record, as follows :
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 2nct day of May 2013.
MEULEMAN MOLLERUP LLP

By:

R.Sykl°s
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 2
1:\10085 .002\DIS\NOS-SUPP RESPONSES RFPS 130502.DOC

187

E"ILED
"Q.'1" .,i_] /~. 3 3

AM

b

.

PM===

MAY 08 2013
Clerk Dist. Court
Clearwater Count • Idaho

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
holleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

NOTICE OF SERVICE OF
DISCOVERY REQUESTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, IN CORPORA TED

Honorable Michael J. Griffin

Defendant.

In compliance with Rule 34(d) of the Idaho Rules of Civil Procedure:
NOTICE IS HEREBY GIVEN that on the 2°ct day of May 2013 , Plaintiff Jeffrey Edward

Huber, by and through his attorneys of record, Meuleman Mollerup LLP, personally served a true
and correct copy of his:

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPORATED - Page 1
1:\10085 .002\DIS\NOS-RFPS 3 130426.DOC

ORIGINAL
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1.

Requests For Production of Documents [No. 23 - 37]; and

2.

This Notice of Service

upon Defendant Lightforce USA, Incorporated, by and through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 2nd day of May 2013.
MEULEMAN MOLLERUP LLP

By:

.Sykel
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, IN CORPORA TED - Page 2
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRI CT COURT OF THE SECOND JUDICIAL DISTRI CT
OF THE STATE OF IDAHO, IN AND FOR THE COUNT Y OF CLEAR WATER
JEFFRE Y EDWAR D HUBER, an individual,
Plaintiff,
vs.
LIGHTF ORCE USA, IN CORPO RATED,
a Washin gton corporation, doing business as
NIGHT FORCE OPTIONS,

Case No. CV-2012-336

NOTICE OF SERVICE OF
DEFENDANT'S SUPPLEMENTAL
RESPONSES TO REQUESTS FOR
PRODUCTION OF DOCUMENTS

Defendant.
NOTICE IS HEREB Y GIVEN that on the 10th day of May, 2013, the original of

CTION
DEFEN DANT' S SUPPLEMENTAL RESPONSES TO REQUESTS FOR PRODU
method
OF DOCUM ENTS and a copy of the NOTICE OF SERVICE were served by the
indicated below and addressed to the following at the address shown below:

NOTICE OF SERVICE - 1

ORIGINAL

61.1
Client:28732190

Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

( ) U.S . Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS , BARRETT, ROCK &
FIELDS, CHARTERED

-)

,~/=J~

By ~
oer£Husch
the Firm""=
Attorneys for Defendant

f

NOTICE OF SERVICE - 2

Client:2873261191
.1
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
AMENDED COMPLAINT

vs .
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber, by and through his counsel of record,

Meuleman Mollerup LLP, and against Defendant Lightforce USA, Incorporated, alleges as follows:

AMENDED COMPLAINT - Page 1
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192

2013

PARTIES

1.

At all times material hereto, Plaintiff Jeffrey Edward Huber ("Huber") was an

individual residing in the City of Orofino, County of Clearwater, State of Idaho.
2.

Huber is informed and believes, and on that basis alleges, that at all times material

hereto Defendant Lightforce USA, Incorporated, doing business as "Nightforce Optics"
("Lightforce"), was and is a Washington corporation in goodstanding, with its principal place of
business in the City of Orofino, County of Clearwater, State of Idaho.

JURISDICTION AND VENUE

3.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 and 2 as if said paragraphs were set forth hereat in full.
4.

This Court has subject matter jurisdiction over the within action pursuant to Idaho

Code§ 1-705, and personal jurisdiction over Lightforce pursuant to Idaho Code§ 5-514.
5.

Venue is proper in this District under Idaho Code§ 5-404.

6.

This lawsuit arises from a commercial transaction [as such term is defined in Idaho

Code§ 12-120(3)] between Huber and Lightforce.

GENERAL ALLEGATIONS

7.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 6, inclusive, as if said paragraphs were set forth hereat in full.
8.

In or about 1993, Huber began working for Lightforce.

AMENDED COMPLAINT - Page 2
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9.

On or about October 9, 2000, Huber and Lightforce entered into that certain

"Company Share Offer" ("Offer Agreement"), the terms of which provided that Huber was to receive
" ... 30% (maximum) of [Lightforce] goodwill over a 6 year period commencing with 5% for the
year 2000. This increases for each year of service by 5% until reaches a maximum of 30%."
10.

Pursuant to the Offer Agreement, the company share offer was based upon the

long term employment and loyalty of Huber with Lightforce.
11.

During this employment Lightforce provided its employees with the Lightforce USA,

Inc. Employee Manual, Revised November 3, 2005 ("Manual"). The Manual provides, inter alia, for
"progressive" corrective action to employees who are no longer within the probationary period of
employment. Prior to the termination of Huber's employment, Lightforce failed to engage in
progressive corrective action for Huber.
12.

On or about February 7, 2011, Huber and Lightforce entered into a "Deed of

Non Disclosure, Non Competition and Assignment" ("Noncompetition Agreement").
13.

Pursuant to Paragraph 3.2 of the Noncompetition Agreement, "[i]n the event that the

employee is terminated for any reason other than performance related issues (as defined) and/or
summary dismissal (as defined), the employer will pay the employee an amount congruent with the
base salary at the time of termination for the period as stipulated in 3.1 in accordance with the
provisions outlined in 3.2.1 and 3.2.2."
14.

On or about July 31, 2011, Lightforce removed Huber from his responsibilities as

Vice President of Lightforce and issued a "12 month notice period" agreement ("Notice"), under
which Huber would be paid twelve (12) months' notice pay, including full salary and benefits, and

AMENDED COMPLAINT - Page 3
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allowed Huber an opportunity to negotiate potential, future business opportunities with
Raymond Leigh Dennis ("Dennis").
15.

Pursuant to the Notice, Dennis agreed to "work with [Huber] to review, discuss and

hopefully negotiate an opportunity to find a suitable opportunity that would benefit both [Dennis and
Huber] in regards to an ongoing employment opportunity."
16.

At all times material hereto, Huber performed in accordance with the requirements of

the Notice and was compensated by Lightforce pursuant to the terms of the Notice.
17.

On or about August 1, 2012, Huber's employment with Lightforce was terminated, as

set forth in an email of July 31, 2011, sent by Lightforce to Huber.

FIRST CAUSE OF ACTION
(For Breach Of The Offer Agreement)
18.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 17, inclusive, as if said paragraphs were set forth hereat in full.
19.

Pursuant to the terms of the Offer Agreement, Huber is the owner of and entitled to

compensation in an amount equal to thirty percent (30%) of the goodwill of Lightforce.
20.

Huber performed all requirements and did all things necessary to earn thirty percent

(30%) of the goodwill ofLightforce in accordance with the terms of the Offer Agreement, except as
the same may have been waived, excused and/or prevented by the acts of Lightforce.
21.

Huber has made demand upon Lightforce to have valued the goodwill ofLightforce

and for compensation in the amount of thirty percent (30%) of said goodwill, pursuant to the terms of
the Offer Agreement.

AMENDED COMPLAINT - Page 4
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22.

Lightforce has failed and refused to make payment, and has otherwise stated that

Huber is not entitled to thirty percent (30%) of the goodwill of Lightforce and, therefore, is not
entitled to compensation for his thirty percent (30%) ownership of the goodwill ofLightforce, as set
forth in the Offer Agreement.
23.

Lightforce has breached the Offer Agreement by, inter alia, failing and refusing to

pay Huber thirty percent (30%) of the value of the goodwill of Lightforce as required under the
Offer Agreement.
24.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial and in an amount which exceeds the District Court
jurisdictional minimum.
25.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,

inter alia, the Offer Agreement, Idaho Code§§ 12-120(3) and 12-121, and Rule 54(e) of the Idaho
Rules of Civil Procedure.

SECOND CAUSE OF ACTION
(For Breach Of The Noncompetition Agreement)

26.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 25, inclusive, as if said paragraphs were set forth hereat in full.
27.

Pursuant to the terms of the Noncompetition Agreement, Huber's employment with

Lightforce was terminated for reasons other than performance-related issues (as defined in the

AMENDED COMPLAINT - Page 5
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Noncompetition Agreement) and/or summary dismissal (as defined in the Noncompetition
Agreement), and, pursuant to the terms of the Noncompetition Agreement, is entitled to the payment
of twelve (12) months' salary at his base rate of Two Hundred Thousand Dollars ($200,000.00)
per year.
28.

Huber performed all requirements and did all things necessary to earn his twelve (12)

months' salary in accordance with the terms of the Noncompetition Agreement, except as the same
may have been waived, excused and/or prevented by the acts of Lightforce.
29.

Huber has made demand upon Lightforce to pay twelve (12) months' salary, as

required under the terms of the Noncompetition Agreement.
3 0.

Lightforce has failed and refused to make payment of twelve (12) months' salary, and

has stated that Huber is not entitled to twelve (12) months' salary and that it will not pay the
twelve (12) months' salary, as set forth in the Noncompetition Agreement.
31.

Lightforce has breached the Noncompetition Agreement by, inter alia, failing and

refusing to pay Huber twelve (12) months' salary as required under the Noncompetition Agreement.
32.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial, but not less than the amount of Two Hundred Thousand
Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by law.
33.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,

AMENDED COMPLAINT - Page 6
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inter alia, the N oncompetition Agreement, Idaho Code §§ 12-120(3) and 12-121, and Rule 54(e) of
the Idaho Rules of Civil Procedure.

THIRD CAUSE OF ACTION
(For Wages Under Idaho Code§§ 45-601, et seq.)
34.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 33, inclusive, as if said paragraphs were set forth hereat in full.
35.

The amounts due under the Offer Agreement and the Noncompetition Agreement, and

each of them, are compensation for the labor and/or services rendered by Huber as an employee of
Lightforce and are thus "wages," as defined in the Idaho Wage Claim Act, Idaho Code
§§ 45-601, et seq.
36.

Upon its termination of Huber, Lightforce failed and refused to pay the amounts due

under the Offer Agreement and Noncompetition Agreement on the next regularly scheduled payday,
in violation ofldaho Code § 45-606.
37.

Pursuant to Idaho Code§ 45-615(2), Huber is entitled to recover all of the said unpaid

wages, and is further entitled to treble the amount of unpaid wages found due and owing.
38.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to
Idaho Code § 45-615(2).
Ill/

!///

IIII
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FOURTH CAUSE OF ACTION
(For Wrongful Termination of Employment)

39.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 38, inclusive, as if said paragraphs were set forth hereat in full.
40.

The Manual provides for progressive corrective action to employees who are no

longer within the probationary period of employment.
41.

At the time Huber's employment was terminated, he was not within the probationary

period of employment.
42.

Huber's agreement with Lightforce was that his employment would not be terminated

without exhaustion of progressive corrective action set forth in the Manual.
43.

Prior to the termination of Huber's employment, Lightforce failed to engage in

progressive corrective action with respect to Huber.
44.

Lightforce' s failure to engage in progressive corrective action prior to the termination

of Huber's employment was a substantial and material breach of the employment contract and thus
the termination was in violation of the employment contract and wrongful.
45.

As a direct and proximate result of the foregoing breach of contract, Huber has been

damaged in an amount to be proven at trial and in an amount which exceeds the District Court
jurisdictional minimum, plus interest thereon at the maximum rate allowed by law.
46.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,
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inter alia, Idaho Code §§ 12-120(3) and 12-121, and Rule 54(e) of the Idaho Rules of Civil
Procedure.
FIFTH CAUSE OF ACTION
(For Breach of the Implied Covenant of Good Faith and Fair Dealing)

4 7.

Huber repeats herein by this reference each and every allegation set forth in

Paragraphs 1 through 46, inclusive, as if said paragraphs were set forth hereat in full.
48.

The thirty percent (30%) of the goodwill ofLightfo rceto be earned through the Offer

Agreement was a benefit of Huber's employment contract and relationship with Lightforce.
49.

At the time of the tennination of Huber's employment, Huber had earned the thirty

percent (30%) goodwill benefit.
50.

Lightforce' s termination of Huber's employment was based upon a desire to avoid the

payment of the thirty percent (30%) goodwill benefit which had been earned by Huber.
51.

Lightforce's termination of Huber's employment to avoid payment of an earned

benefit substantially violated, nullified and impaired Huber's entitlement to benefits and rights he
had under the employment contract and therefore the termination was a violation of the implied
covenant of good faith and fair dealing.
52.

As a direct and proximate result of the foregoing breach of the implied covenant of

good faith and fair dealing, Huber has been damaged in an amount to be proven at trial and in an
amount which exceeds the District Court jurisdictional minimum, plus interest thereon at the
maximum rate allowed by law.
53.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his costs and reasonable attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
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and further amounts as this Court may find reasonable if this matter is contested pursuant to,

interalia, Idaho Code §§ 12-120(3) and 12-121, and Rule 54(e) of the Idaho Rules of Civil
Procedure.
SIXTH CAUSE OF ACTION
(Alternatively, For Violation of the Employee Retirement Income Security Act, 29 U .S.C.
§§ 1001 et seq.)
54.

Huber repeats herein by this reference each and every allegation set forth m

Paragraphs 1 through 53, inclusive, as if said paragraphs were set forth hereat in full.
55.

An Employee Retirement Income Security Act, 29 U.S.C. §§ 1001 et seq. ("BRISA")

plan exists were a reasonable person can ascertain the intended benefits, a class ofbeneficiaries, the
source of financing, and procedures for receiving benefits.
56.

An "employee pension benefit plan" or "pension plan" is a plan established by an

employer that provides retirement income to employees or results in a deferral of income to the
termination of covered employment or beyond.
57.

A "top-hat plan" is an BRISA plan maintained primarily for the purpose of providing

deferred compensation for a select group of management or highly compensated employees that is
exempt from the fiduciary, funding, participation and vesting requirements applicable to other
employee benefit plans.
58.

At the time the Offer Agreement was entered, Huber was a member of management

and a highly compensated employee of Lightforce.
59.

The primary purpose of the Offer Agreement was to provide deferred compensation to

Huber.
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60.

The Offer Agreement was and is an employee pension benefit plan as defined by

ERISA.
61.

Huber is a participant in the Offer Agreement.

62.

As a participant in the Offer Agreement, Huber is entitled to payment of benefits

provided for by the Offer Agreement.
63.

Lightforce is the administrator of the Offer Agreement.

64.

Lightforce has failed and refused to pay Huber's benefits under the Offer Agreement.

65.

By failing and refusing to pay Huber benefits due under the Offer Agreement,

Lightforce has unlawfully interfered with Huber's rights under the Offer Agreement in violation of
ERISA, 29 U.S.C. § 1140.
66.

Based upon Lightforce's violation ofERISA, Huber is entitled to an order directing

Lightforce to pay the benefits owed to Huber under the Offer Agreement in an amount to be proven
at trial and in an amount which exceeds the District Court jurisdictional minimum.
67.

Huber has been required to retain the services of an attorney to bring this suit and is

entitled to recover his reasonable costs and attorneys' fees in the sum of not less than
Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such other
and further amounts as this Court may find reasonable if this matter is contested pursuant to,

inter alia, 29 U.S.C. § 1132(g)(l).
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PRAYER FOR RELIEF
WHEREFORE, Huber prays for judgment against Lightforce as follows:
A.

As to the First Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
B.

For such other and further relief as this Court deems just and proper.

As to the Second Cause of Action, the entry of judgment in favor of Huber and

against Lightforce as follows:
1.

For an amount to be proven at trial, but not less than Two Hundred Thousand

Dollars ($200,000.00), plus interest thereon at the maximum rate allowed by law;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
C.

For such other and further relief as this Court deems just and proper.

As to the Third Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For treble the amount of unpaid wages found due and owing Huber;
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2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
D.

For such other and further relief as this Court deems just and proper.

As to the Fourth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
E.

For such other and further relief as this Court deems just and proper.

As to the Fifth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
1.

For an amount to be proven at trial and in an amount which exceeds the

District Court jurisdictional minimum;
2.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
3.
F.

For such other and further relief as this Court deems just and proper.

As to the Sixth Cause of Action, the entry of judgment in favor of Huber and against

Lightforce as follows:
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1.

For an order declaring that the Offer Agreement was is an employee benefit

plan subject to the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001, et seq.;
2.

For an order declaring that Huber is entitled to benefits under the Offer

Agreement in amount to be proven at trial and in an amount which exceeds the District Court
jurisdictional minimum;
3.

For an order that Lightforce shall pay to Huber, in a lump sum, benefits to

which Huber is entitled under the Offer Agreement;
4.

For an award of attorneys' fees and costs in the sum of not less than

Three Thousand, Five Hundred Dollars ($3 ,500.00) if judgment is entered by default, and such
further amounts as the Court may find reasonable if this matter is contested; and
5.

For such other and further relief as this Court deems just and proper.

DATED this 28th day of May, 2013.
MEULEMAN MOLLERUP LLP

BY:

c~
Attorneys For Plaintiff Jeffrey Edward Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 28th day of May, 2013, a true and correct copy of the
foregoing Amended Complaint was served by the method indicated below upon the following
party(ies):
------·----·---···-·-··---·· --·--- --·-····'"······--------··--- ·---------··- r--·-··-·-····--·-···-·--·--- -------···----1

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

i[ ]
[
]
[ X]
[
]

I[ ]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

I

I gth@moffatt.com

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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metho d indicat ed below, and addres sed to the following:

Jeffrey R Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP

755 W. Front St.; Suite 200
Boise, ID 83702
Facsim ile (208) 336-97 12
Attorneys for Plaint iff
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Chad M. Nicholson, ISB #7506
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Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
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ICT
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTR
RWA TER
THE STATE OF IDAHO, IN AND FOR THE COUN TY OF CLEA

Case No. CV 2012-336

JEFFREY EDWA RD HUBER, an individual,
Plaintiff,
vs .
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGH TFOR CE OPTICS;
Defendant.

STIPULATION TO EXTEND
EXPERT WITNESS
DISC LOSU RE DEADLINES
Judge:
SJ Hrg:
TelePTC:
Trial:

Honorable Michael J. Griffin
July 30, 2013
October 1, 2013/12:30 p.m. PDST
October 21-25, 2013

h their respective
COMES NOW , the parties to the above-captioned action , by and throug
disclosure and discovery
attorneys of record, and hereby stipulate and agree to extend the expert
Scheduling Case For Trial
completion deadlines as set forth in Paragraphs 1, 2, 3 and 4 of the Order
("Order") entered by this Court on December 5, 2012, as follows:
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1.

Plaintiff Jeffrey Edward Huber's ("Huber") expert witness disclosure is extended

from July 5, 2013, until August 5, 2013;
2.

Defendant Lightforce USA, Incorporated' s ("Lightforce") expert witness disclosure is

extended from August 19, 2013, until September 2 2013;
3.

Huber's rebuttal expert witness disclosure is extended from September 13, 2013, until

September 16, 2013; and

4.

The discovery completion deadline, only as to written discovery and/or depositions

relating to expert witnesses, is extended from September 13, 2013, until October 1, 2013.

Consistent with the Order, all expert disclosures shall be in compliance with
Rule 26(b)(4)(A)(i) of the Idaho Rules of Civil Procedure.
By way of this stipulation, the parties acknowledge their agreement that Lightforce is allowed
an additional thirty (30) days in which to respond to Huber's Requests For Production [Nos. 23-37],
from June 3, 2013, until July 3, 2013.
DATED this 61h day of June 2013.

MEULEMAN MOLLERUP LLP

Bt , ~
Attorneys For Plaintiff Jeffrey E. Huber
DATED this

61h

day of June 2013.
MOFFATT THOMAS BARRETT ROCK & FIELDS

BY
~7
'er.Husch

/L

,
-...
Attorneys For Defendant
Lightforce USA, Incorporated
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RWA TER
OF THE STAT E OF IDAHO, IN AND FOR THE COUNTY OF CLEA

Case No. CV 2012-336

JEFFREY EDWA RD HUBER, an individual,
Plaintiff,
vs.
LIGHTFORCE USA, IN CORP ORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

ORDE R EXTE NDIN G
EXPE RT WITN ESS
DISC LOSU RE DEAD LINE S
Honorable Micha el J. Griffin

Defendant.

The Stipulation to Extend Expert Witness Disclosure Deadlines entere

d into by and between

ing therefor,
the parties hereto having come before this Court; and good cause appear
1, 2, 3 and 4 of the
IT IS HERE BY ORDE RED that the deadlines set forth in Paragraphs
Order Scheduling Case For Trial ("Order") entered by this Court on Decem

ber 5, 2012, is modified

as follows:
1.

is extended
Plaint iff Jeffrey Edward Huber 's ("Huber") expert witness disclosure

from July 5, 2013, until Augus t 5, 2013;
2.

Defendant Lightforce USA, Incorporated's ("Lightforce") expert witnes

s disclosure is

extended from August 19, 2013, until September 2 2013;
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3.

until
Huber' s rebuttal expert witness disclosure is extended from September 13, 2013,

September 16, 2013; and
4.

The discovery completion deadline, only as to written discovery and/or deposit

ions

r 1, 2013 .
relating to expert witnesses, is extended from September 13, 2013, until Octobe
ance with
Consistent with the Order, all expert disclosures shall be in compli
Rule 26(b)(4)(A)(i) of the Idaho Rules of Civil Procedure.

DATE D this

./ /v day ofJune 2013 .

Ho~ f4 on

Judge of the Second Judicial District

CERTIFICATE OF SERVICE

~

day of June 2013, a true and correct copy of the
I HERE BY CERTIFY that on the JJ
via United States
foregoing Order Extending Expert Witness Disclosure Deadlines was served
Mail upon the following party(ies):
·-.

, .. ~·.w·~

Jeff R. Sykes, Esq.
Meuleman Mollerup LLP
755 West Front Street, Suite 200
Boise, Idaho 82702
Counsel For Plainti ff

\l

·---··

r • -··· .,., ·~ . --·~- ' -·

Gerald T. Husch, Esq.
Moffatt Thoma s Barrett Rock & Fields
Post Office Box 829
Boise, Idaho 83701
Counsel For Defendant
·-----·- - -- - .J

'
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-

-

By

( !)

a::

C)

Deputy

:_.,·.

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MOTION FOR PARTIAL SUMMARY
JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through its attorneys

of record, Meuleman Mollerup LLP, and moves the Court, pursuant to Rule 56(a) of the Idaho
Rules of Civil Procedure, for an order granting partial summary judgment against Defendant
Lightforce USA, Inc., a Washington corporation, doing business as Nightforce Optics,
("Defendant"), on the grounds and for the reasons that the pleadings show that there is no
genuine issue of material fact precluding judgment as a matter oflaw.
MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 1
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pleadings on file herein, the
This Moti on is made and based upon paper s and
ary Judgment, the Affidavit of Chad M.
Mem orand um in Supp ort of Moti on for Partial Summ
Judgm ent filed herewith, and all other and
Nich olson in Supp ort of Moti on for Partial Summ ary
of this matter.
further evide nce and arguments prese nted at the heari ng
By this Motio n, Huber seeks an Orde r establishing that:
1. With respe ct to the Comp any Share Offer:
ct to the Employee Retir emen t
a. The Comp any Share Offer is a pensi on plan subje
) and
Incom e Security Act, 29 U.S.C. §§ 1001 et seq. ("ER ISA"
1.

11.

111.

Hube r's benef its unde r the Offer Agre emen t vested,
forfeiture, and
Hube r's veste d benefits under the plan are not subject to
d as of the date his
the goodwill to which Hube r is entitled is to be value
empl oyme nt was terminated, i.e., Augu st 1, 2012.

the Comp any Share Offer is
b. Alternatively, in the event the Cour t determines that
by the Com pany Share
not subject to ERISA, that the comp ensat ion provi ded
Offer is:
1.

11.

111.

a "wag e" as defined by the Idaho Wage Claim Act,
yment, and
was due and owin g upon termi natio n of Hube r's emplo
Share Offer, as
the amou nt compensation earned under the Comp any
to Idaho Code §
determined by the trier of fact, is to be trebled pursuant
45-615(2).

Non Competition and Assig nmen t
2. With respect to the Deed of Non Disclosure,
to Hube r under the NDA :
Agre emen t ("ND A"), that the compensation to be paid
a. is a wage as defin ed by the Idaho Wage Claim Act,

- Page 2
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, and
b. was due and owing upon the termin ation of Huber's employment
c. is to be trebled pursua nt to Idaho Code§ 45-615(2).

DATED this

1st

day of July 2013.
MEUL EMAN MOLL ERUP LLP

BY:
Chad M. Nicho lson
Attorneys For Plaint iff Jeffrey Edwar d Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 1st day of July, 2013, a true and correct copy of the
foregoing Amended Complaint was served by the method indicated below upon the following
party(ies ):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208 .345 .2000
Facsimile: 208 . 385.5384
Counsel For Defendant Lightforce USA

[V

]

[ J\ ]

[
[

]
]

I[

]

U.S . Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544

c ~
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(!)

-

0:::

0

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho. com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY
JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys

of record, Meuleman Mollerup LLP, and files this Memorandum in Support of Motion for Partial
Summary Judgment.
I. INTRODUCTION

After being employed from the near inception of Defendant Lightforce USA,
Incorporated d/b/a Nightforce Optics ("LUSA"), Plaintiff Jeffery Huber's ("Huber")
employment was terminated on August 1, 2012 after decades of loyal and dedicated

MEMORANDUM IN SUPPORT OF
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employment. During Huber's employment, he and LUSA entered into a Company Share Offer
("Offer Agreement") under which Huber earned thirty percent (30%) of the goodwill of the
company. Huber and LUSA also entered into a "Deed of Non Disclosure, Non Competition and
Assignment" ("NDA") under which Huber was to be paid an amount equivalent to his annual
salary upon termination of his employment. Despite Huber meeting all of his obligations under
these contracts, LUSA has wrongfully refused to pay Huber either thirty percent (30%) of the
goodwill of the LUSA or his annual salary under the NDA.
Huber now seeks an Order for partial summary judgment establishing the following:
1. The Offer Agreement is a pension plan subject to the Employee Retirement Income
Security Act, 29 U.S.C. §§ 1001 et seq. and that:
a. Huber's benefits under the Offer Agreement vested;
b. Huber's vested benefits under the plan are not subject to forfeiture, and
c. the goodwill to which Huber is entitled is to be valued as of the date his
employment was terminated, August 1, 2012.
2. If the Offer Agreement is not subject to ERISA, that compensation Huber earned
under the Offer Agreement:
a. is a "wage" as defined by the Idaho Wage Claim Act,
b. was due and owing upon the termination of Huber's employment, and
c. will be trebled pursuant to Idaho Code§ 45-615(2).
3. The compensation to be paid to Huber under the NDA:
a. is a wage as defined by the Idaho Wage Claim Act,
b. was due and owing upon the termination of Huber's employment, and
c. is to be trebled pursuant to Idaho Code§ 45-615(2).

MEMORANDUM IN SUPPORT OF
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II. LEGAL STAND ARD FOR SUMMARY JUDGMENT

A motion for summary judgment "shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law." I.R.C.P. 56(c). See also Heath v. Idaho State Tax Commission, 134 Idaho 407, 3 P.3d
532 (Ct. App. 2000). In a motion for summary judgment, the non-moving party's case must be
anchored in something more than speculation, and a mere scintilla of evidence is not enough to
create a genuine issue of fact. Pena v. Minidoka County, 133 Idaho 222, 984 P.2d 710 (1999);
West v. Sanke, 132 Idaho 133, 968 P.2d 228 (1996); Nelson, A.I.A., supra. The Idaho Supreme

Court has stated:
The moving party is entitled to judgment when the non-moving
party fails to make a sufficient showing as to the essential elements
to which that party will bear the burden of proof at trial. Smith v.
Meridian Joint School District No. 2, 128 Idaho 714, 918 P.2d 583
(1996); Dekker v. Magic Valley Regional Medical Center, 115
Idaho 332, 766 P.2d 1213 (1989) .... The non-moving party "must
respond to the summary judgment motion with specific facts
showing there is a genuine issue for trial." Tuttle v. Sudenga
Indus., Inc., 125 Idaho 145, 150, 868 P.2d 473, 478 (1994). The
Court considers only that material contained in affidavits and
depositions which is based on personal knowledge and which
would be admissible at trial. Harris v. State, Dep't of Health &
Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1992).
Summary judgment is appropriate where a non-moving party fails
to make a showing sufficient to establish the existence of an
element essential to its case when it bears the burden of proof. Id.
Samuel v. Hepworth, Nunbester & Lezamiz, Inc., 134 Idaho 84, 87-88, 996 P.2d 303, 306-307

(2000).
III.STATEMENT OF UNDISPUTED FACTS

A Statement of Undisputed Facts is being filed concurrently with this Memorandum and
is incorporated herein.
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IV.ARGUMENT
A. The Offer Agreement is a plan subiect to the Employee Retirement Income Security
Act, 29 U.S.C. .§ 1001.

The Employee Retirement Income Security Act ("BRISA") "is a comprehensive statute
that subjects a wide variety of employee benefit plans to complex and far-reaching rules
designed to protect the integrity of those plans and the expectations of their participants and
beneficiaries." Weinstein v. Paul Revere Ins. Co., 15 F.Supp.2d 552, 556 (D.N.J. 1998) (internal
quotations omitted). BRISA preempts a state law cause of action if it "relates to" an employee
benefit plan. 29 U.S.C. § 1144(a); Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 47 (1987). "A
law relates to an employee benefit plan, in the normal sense of the phrase, if it has a connection
with or reference to such a plan." Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 138 (1990).
Whether an BRISA plan exists is a factual question, to be determined "in light of all the
surrounding facts and circumstances from the point of view of a reasonable person." Kanne v.
Conn. Gen. Life Ins. Co., 867 F.2d 489, 492 (9th Cir. 1988) citing Credit Managers Ass 'n v.
Kennesaw Life & Accident Ins. Co., 809 F.2d 617, 625 (9th Cir. 1987). "Because ERISA's

definition of a pension plan is so broad, virtually any contract that provides for some type of
deferred compensation will also establish a de facto pension plan, whether or not the parties
intended to do so." Modzelewski v. Resolution Trust Corp., 14 F.3d 1374, 1377 (9th Cir. 1994).
An BRISA plan exists "if from the surrounding circumstances a reasonable person can ascertain
the intended benefits, a class of beneficiaries, the source of financing, and procedures for
receiving benefits." Parrino v. FHP, Inc., 146 F.3d 699, 703 (9th Cir. 1998) superseded by
statute on other grounds, and quoting Carver Westinghouse Hanford Co., 951 F.2d 1083, 1086

(9th Cir. 1991). None of the foregoing factors is determinative as to whether an BRISA plan
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exists. Emmenegger, et al. v. Bull Moose Tube Co., et al., 197 F.3d 929, 935 (8th Cir. 1999). All
relevant circumstances must be considered. Id.
ERISA specifically defines two types of plans: (1) an "employee welfare benefit plan"

1

("welfare plan") and (2) an "employee pension benefit plan" ("pension plan"). See 29 U.S.C. §§
1002(1)- (2). 2

A pension plan is defined as:
any plan, fund, or program . . . established or maintained by an
employer ... , to the extent that by its express terms or as a result of
surrounding circumstances such plan, fund, or programprovides retirement income to employees, or
(i)
results in a deferral of income by employees for
(ii)
periods extending to the termination of covered
employment or beyond,
regardless of the method of calculating the contributions made to
the plan, the method of calculating the benefits under the plan or
the method of distributing benefits from the plan.

29 U.S.C. § 1002(2)(A) (emphasis added). Pension plans do "not include payments made by an
employer to some or all of its employees as bonuses for work performed, unless such payments

are systematically deferred to the termination of covered employment or beyond, or as to
provide retirement income to employees. 29 C.F.R. § 2510.3-2( c) (emphasis added).
1. The Offer Agreement is a pension plan subject to ERISA.
The Offer Agreement meets the requirements for an ERIS A "plan."

The intended

benefits are identifiable: thirty percent (30%) of the goodwill of Lightforce USA Inc. based
upon a valuation of the price of the business less stock, plant, equipment, land and buildings.
Exhibit 9 at§ 1 to the Deposition of Jeffrey Edward Huber ("Huber Depo.") attached as Exhibit
A to the Affidavit of Chad M. Nicholson in Support of Motion for Partial Summary Judgment
1

For the purposes of the present Motion, Huber is not seeking a determination that the Offer Agreement is an
"employee welfare benefit plan." Huber expressly reserves the right to seek such a determination in the event the
Court determines that the Offer Agreement is not an employee pension plan.
2
ERISA also defines an "employee benefit plan" as any plan that is a welfare plan, a pension plan, or a combination
ofboth. 29 U.S.C. § 1002(3).
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("Nicholson Affid. "), filed concurrently herewith. The class of beneficiaries is identified: Huber
and any other employee to whom a similar goodwill agreement is provided. Id. at § 2. Sources
of financing are identified for various scenarios. In the event LUSA was sold, the proceeds of
the sale would be the source of financing. See id. at § 2. See also Deposition of Raymond "Ray"

Dennis ("Dennis Depo.") at 175:4-15, attached as Exhibit B to the Nicholson Affid. In the event
of "[ d]eath, ill health or incapacitation of' Huber, an insurance policy purchased by LUSA
would be the source of financing. Exhibit 9 at § 4.a to the Huber Depo. In the event Huber
retired or was terminated for some reason other than "unsatisfactory performance", the source of
financing was to be either shares or the general assets of LUSA. Exhibit 9 to the Huber Depo. at
§§ 4.b & 4.c. See also Hughes v. White, 467 F.Supp.2d 791, 801 (S.D. Ohio 2006) (citations
omitted) ("courts have routinely held that it may be assumed that benefits are to be paid out of
the general assets of the employer."). The procedures for receiving benefits under the Offer
Agreement are identified. Huber was to receive thirty percent (30%) of the goodwill of LUSA
upon (1) the termination of his employment for any reason other than unsatisfactory
performance, (2) retirement at a reasonable age, (3) his death if still employed or (4) upon sale of
LUSA. Given the foregoing, the Offer Agreement is an ERISA plan.
The Offer Agreement is a "pension plan" as it provided retirement income and deferred
income until after employent. Huber earned the goodwill as of October 2006. Dennis Depo. at
165:22-24. Despite having earned the goodwill, under the express terms of the Offer Agreement
Huber was not to receive payment of this income until either his retirement or the termination of
his employment.

Exhibit 9 to the Huber Depo.

Further supporting this conclusion is the

testimony of Huber and Raymond Dennis ("Dennis"), LUSA's President, LUSA's sole
shareholder and the individual who drafted the Offer Agreement. Dennis Depo. at 12:16-18,
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13:8-21, 14:25 - 15:4, & 161:16- 162:2. Dennis testified as follows regarding payment of the
goodwill:

Q.

But that he didn't get - wouldn't get paid that - whatever
the value was - until he retired from the company?
Retired at a reasonable age.
A.
Okay.
Q.
Or the company was sold.
A.

Dennis Depa. at 165:22 - 166:5. In the event that Huber's employment was terminated for a
reason other than unsatisfactory performance, Huber was entitled to be paid the goodwill at that
time. See id. at 166:23 - 168:2. Huber's testimony on this issue is short but poignant: "I believe
I received it when I left the company." Huber Depa. at 134: 10-11. Given these undisputed
facts, the only conclusion that a reasonable person could reach is that the goodwill was to
provide for retirement income and/or deferred income until after Huber's employment ended. As
such, the Offer Agreement is a pension plan as defined by BRISA. 29 U.S.C. § 1002(2).

2. The Offer Agreement was fully vested and not subject to forfeiture.
BRISA provides that pension plan benefits must be subject to a vesting schedule. Subject
to exceptions not applicable to this case, '"an employee's rights, once vested, are not to be
forfeitable for any reason."' Vink v. SHV North America Holding Corp., 549 F.Supp. 268, 269
(S.D. NY 1982) quoting H.R. Conf. Rep. No. 93-1280, 93d Cong., 2d Sess. 271 (1974)
1
(emphasis added). See also Hummell v. SE. Rykojf & Co., 634 F.2d 446, 449 (9 h Cir. 1980)

("The legislative history indicates that with these limited exceptions [those set forth in 29 U.S.C.
§ 1053(a)(3)(A)-(D)], vested employee rights cannot be forfeited for any reason.") (emphasis
added).

"'Congress through BRISA wanted to ensure that if a worker has been promised a

defined pension benefit upon retirement-and if he has fulfilled whatever conditions are required
to obtain a vested benefit-... he actually receives it."'

Vink, 549 F.Supp. at 269-270 quoting
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Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 510, 101 S.Ct. 1895, 1899, 68 L.Ed.2d 402
(1981).
An employee's rights to his own contributions to an ERISA plan are always
nonforfeitable. 29 U.S.C. § 1053(a)(l). Employee contributions must become nonforfeitable
upon "normal retirement age." Id. In the case of a defined benefit plan, an employee's right to
employer contributions must become nonforfeitable after completion of at least five (5) years of
service or after seven (7) years of service if based upon a graduated vesting schedule. 29 U.S.C.
§ 1053(a)(2)(A). In the case of an individual account plan, an employee's right to employer
contributions must become nonforfeitable after completion of at least three (3) years of service or
after six (6) years of service if based upon a graduated vesting schedule.

29 U.S.C. §

1053(a)(2)(B). A pension plan may allow benefits to become nonforfeitable in a shorter period
of time than proscribed by ERISA. 29 U.S.C. § 1053(d).
Prior to the enactment of ERISA, pension plan benefits were often lost via "bad boy"
clauses. Vink, 549 F.Supp. at 270. Congress addressed the issue of such clauses through the
enactment of § 1053 of ERISA which "outlaws 'bad boy' clauses; that is, clauses which require
accrued benefits to be forfeited if the employee is fired for cause or obtained employment with a
competitor." Hollenbeck v. Falstaff Brewing Corp., 605 F.Supp. 421, 427 (E.D. Mo. 1985). In
this case, Huber provided more than five (5) years of service to LUSA and thereby his rights to
benefits under the Offer Agreement had fully vested regardless of whether the Offer Agreement
is deemed to be a defined benefit plan or an individual account plan. As Huber's benefits were
fully vested, they are not subject to forfeiture. The decision of Westwood Chemical Co., Inc. v.

Kulick, et al. is instructive. 570 F.Supp. 1032 (S.D. NY 1983).
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Westwood Chemical Co., Inc. ("Westwood") filed suit against two former employees,
Richard Kulick ("Kulick") and Arthur Fletcher ("Fletcher") (collectively "defendants"), alleging
that the defendants had conspired to terminate an agreement Westwood had with another
company and had breached their fiduciary duties to Westwood. Id. at 1034. The defendants
counterclaimed asserting, inter alia, that Westwood had failed to pay contributions for the
benefit of defendants to its profit-sharing trust fund. Id.
At the time of trial, § 1053(a)(2)(A) provided that an employee with at least ten (10)
years of service had a nonforfeitable right to one hundred percent ( 100%) of employer
contributions. Id. at 1041. Westwood's profit sharing plan ("plan") provided that benefits
became nonforfeitable after five (5) years. Id. The plan also contained a forfeiture clause which
stated that "[i]f the COMP ANY terminates employment of a participating employee because of
his faithless conduct, he shall forfeit all rights to receive any portion of the corpus or income of
this trust." Id. Fletcher had worked for Westwood for more than ten ( 10) years while Kulick had
been employed for less than three (3) years. Id. at 1035. After trial, it was determined that the
defendants, while employed with Westwood, had attempted to divert business from Westwood to
themselves. Id. at 1036. In light of this finding, the court found that the defendants "were
unfaithful to Westwood." Id. at 1041.
The Westwood court noted that "it has been held that forfeiture clauses are valid where
the only interests that are affected are those that are not vested under section 1053." Id. at 1042
(citations omitted). Because Kulick had not met the minimum vesting requirements of the plan,
the court found that his rights in the plan were forfeited because of his faithless conduct. Id. at
1043. On the other hand, despite also being an unfaithful employee, Fletcher's rights in the plan
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were not forfeited because his rights had vested given the length of his employment with
Westwood. Id. at 1042.
Huber's situation is similar to that of Fletcher in the Westwood case.

While Huber

adamantly denies that his employment was terminated for unsatisfactory performance, the fact
remains that the reason for his termination is irrelevant. Huber was employed with LUSA for
approximately nineteen years. Amended Complaint at

Answer to Amended Complaint at

iiii 8 &

iiii

8 & 17, filed on May 29, 2013 &

17 filed on June 7, 2013. As such, his benefits under

the Offer Agreement fully vested and are not subject to forfeiture - regardless of the reason for
termination. Any provision of the Offer Agreement that purports to cause a forfeiture of Huber's
goodwill is void as a matter of law and unenforceable since his benefits had vested.

3. Huber is entitled to judgment in an amount equal to the value of thirty percent
(30%) of the goodwill of LUSA as of the date his employment was terminated,
August 1, 2012.
Under ERISA, pension plans are either a defined contribution plan or a defined benefit
plan.
"A defined contribution plan is one where the employees and employers may contribute
to the plan, and the employer's contribution is fixed and the employee receives whatever level of
benefits the amount contributed on his benefit will provide." Hughes Aircraft Co. v. Jacobson,
525 U.S. 432,439, 119 S.Ct. 755, 761 (1999) (internal quotations omitted). See also 29 U.S.C. §
1002(34). A defined benefit plan is a plan that consists of a general pool of assets and provides
fixed period payments upon retirement. Hughes Aircraft Co., 525 U.S. at 439. See also 29
U.S.C. § 1002(35). The Offer Agreement contemplated a one-time lump sum payment to Huber
making it a defined contribution plan.
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"As its names imply, a 'defined contribution plan' or 'individual account plan' promises
the participant the value of an individual account at retirement, which is largely a function of the
amounts contributed to that account and the investment performance of those contributions."
LaRue v. DeWolf,Boberg &Assoc., Inc., 552 U.S. 248,250 n.1, 128 S.Ct. 1020, 1022 n.1 (2008).
An employee who participates in a defined contribution plan bears the risks of loss and benefits

of gain in the investment. White v. Marshall Ilsley Corp., 714 F.3d 980, 983 n. l (ih Cir. 2013).
Since the Offer Agreement is a defined contribution plan, Huber bore the risk that the goodwill
value of LUSA would decline and be valueless at the time of retirement or termination.
Likewise, Huber stood to gain from any increase in the value of the goodwill of LUSA as it
would increase the amount of his benefits under the plan. As such, Huber is entitled to receive
thirty percent (30%) of the goodwill value of LUSA at the time his employment was terminated.
B. If the Offer Agreement is not an BRISA plan, the compensation Huber earned under
the Offer Agreement was a "wage" as defined by the Idaho Wage Claim Act and is
subiect to treble damages.

Idaho has had a wage claim act in place for the benefit of employees since as early as
1893. These "[w]age laws are intended to protect the rights of wage earners." Hales v. King,
114 Idaho 916, 921,762 P.2d 829, 834 (Ct. App. 1988) citing Goff v. H.J.H., Co., 95 Idaho 837,
521 P.2d 661 (1974) (emphasis added). The purpose of the Idaho Wage Claim Act ("Act") is to
ensure that employees receive compensation due and owing as soon as possible upon termination
of their employment. Hales, 114 Idaho at 919, 762 P.2d at 832. See also Maroun v. Wyreless
Sys., 141 Idaho 604, 611, 114 P.3d 974, 981 (2005). The Act recognizes the financial hardship

that may be placed upon a discharged employee from the untimely payment of his wages and
compensation following the discharge of his employment. Goff, 95 Idaho at 839-840, 521 P .2d
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at 663-664. The Act discourages employers from withholding or delaying payment of wages by
imposing treble damages and cost of suit for such activities. See id.

1. The compensation available under the Offer Agreement was a "wage".
"The term 'wage' is broadly defined under" the Act. Gray v. Tri-Way Constr. Servs., 147
Idaho 378, 385, 210 P.3d 63, 70 (2009). The Act defines "wages" as "compensation for labor or
services rendered by an employee, whether the amount is determined on a time, task, piece or
commission basis." I.C. § 45-601(7). In light of the purpose of the Act and the broad definition
of "wage" set forth in Idaho Code § 45-601(7), the Act is to be liberally construed when
determining if an item of compensation is a "wage."
Since at least 1968, Idaho appellate courts have consistently held that bargained for
compensation, as opposed to a gratuitous payment, is a "wage" as defined by the Act. See, e.g.

Thomas v. Ballou-Latimer Drug Co., 92 Idaho 337, 342, 442 P.2d 747, 752 (1968); Latham v.
Haney Seed Co., 119 Idaho 412, 414, 807 P.2d 630, 632 (1991); Johnson v. Allied Stores Corp.,
106 Idaho 363, 367, 679 P.2d 640, 644 (1984); Neal v. Idaho Forest Indus., Inc., 107 Idaho 681,
683, 691 P.2d 1296, 1298 (Ct. App. 1984). See also Paolini v. Alberton 's Inc.,143 Idaho 547,
552, 149 P.3d 822, 827 (2006) (J. Jones dissent). Thus, character of the compensation, i.e.
bargained for versus gratuitous, is determinative as to whether compensation is a wage under the
Act.
The case of Latham v. Haney Seed Co. is instructive for the case at bar. Haney Seed Co.
("Haney") agreed to provide Latham with retirement benefits and was to purchase life insurance
policies to pay for the benefits.

Latham, 119 Idaho at 413, 807 P.2d at 631.

Latham's

employment was terminated and Haney failed to transfer the insurance policies to Latham. Id.
Latham then filed suit and sought to have the face amount of the policies trebled under the Act.
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Id. Haney succeeded on its motion for summary judgment based upon the statute of limitation
set forth in the Act. Id. On appeal, the Idaho Supreme Court addressed the question of whether
the retirement benefits were part of Latham's "salary." Id. at 414, 807 P.2d at 632. The Court
recognized that Latham's retirement benefits were earned "over the entire course of the
employment relationship[.]" Id. This coupled with Latham's testimony that the "life insurance
policies were part of the compensation he bargained for to stay with Haney" lead the Court to
conclude "that the retirement benefits that Haney promised to provide for Latham were a
deferred form of salary[.]" Id. at 415,807 P.2d at 633.
Similarly, the Offer Agreement provided for bargained for deferred compensation. The
Offer Agreement was provided to Huber on the basis of the duration of his employment and
efforts in growing the company as it transitioned from Seattle, Washington to Orofino, Idaho.

Dennis Depa. at 160:25

161:15 & 167:17

168:2. Thus, the compensation provided by the

Offer Agreement was not a gratuitous payment. On the contrary, it was based upon the labor and
services provided by Huber to LUSA from the inception of his employment to 2006 - a span of
approximately thirteen (13)

years.

Given these

characteristics, the Offer Agreement

compensation is a "wage" as defined by Idaho Code § 45-601(7) since it was bargained for
compensation for Huber's labor and services.

2. Compensation earned under the Offer Agreement was due and owning upon
termination of Huber's employment and is subject to treble damages.
The Act requires employers to pay wages to a former employee no later than ten (10)
days after employment is terminated. LC. § 45-606(1). Where wages are not paid within this ten
(10) day period, upon the filing of suit, an employee is entitled to treble damages. Hales v. King,
114 Idaho 916, 919-921, 762 P.2d 829, 832-834 (Ct. App. 1988).
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In Polk v. Larrabee, Mickey and Carla Polk filed suit contending that they were entitled
to be paid commissions for sales. 135 Idaho 303, 306-307, 17 P.3d 247, 250-251 (2000). The
Polk's employer, Family Home Center ("FHC") refused to pay the commissions on that basis
that the sales had not yet closed. Id. at 307, 17 P.3d at 251. Following trial, the court trebled the
damages awarded to the Polks. Id. at 307-308, 17 P.3d at 251-252. FHC appealed the treble
damage award on the basis that the wages were not due and owing at the time the Polks
employment ended. Id. at 308, 17 P.3d at 252.

The Idaho Supreme Court rejected FHC's

argument and held that the amount of wages found by the trier of fact were due to the Polks at
the time their employment was terminated. Id. at 309, 17 P.3d at 253.
Under Polk, any amount found by the trier of fact is deemed to have been due and owing
at the time Huber's employment was terminated-August 1, 2012. Pursuant to Idaho Code§ 45606(1), any wages due and owing were to be paid no later than August 11, 2012. LUSA has
admitted that it has made no payment of goodwill to Plaintiff. Amended Complaint at ,r 22 and
Answer to Amended Complaint at

,r 22.

Therefore any compensation to which the trier of fact

determines Huber is entitled to should be trebled.
3. Huber is entitled to payment of the goodwill as he was not terminated for
unsatisfactory performance.

Huber was removed from his position of Director of Research and Development on or
about August 2, 2011 but remained employed with LUSA until August 1, 2012. During this
final year of his employment, Huber complied with every expectation and condition LUSA
required of Huber. Dennis Depa. at 139:18-20. Despite Huber's compliance, LUSA terminated
his employment on August 1, 2012. As Huber met every expectation and condition required of
him during the final year of his employment, it cannot be said that his employment was
terminated for unsatisfactory performance.
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Prior to his final position which he assumed on or about August 2, 2011, Huber had been
relieved a additional duties so that he could focus exclusively on his duties as the Director of
Research and Development ("DRD"). Huber Depa. at 85:9-12 and Exhibit 6 thereto; Dennis

Depa. at 105:3-5 & 106:19- 107:25. Huber was placed into this more limited role on May 25,
2011 and then began a two (2) month vacation on May 31, 2011. As he was on vacation, it
cannot be said that Huber performed unsatisfactorily during this time period. Dennis Depa. at
155:12-15 & 160:1-5.
From approximately September of 2010 through May 25, 2011, Huber held the DRD
position but was also responsible for quality assurance and military sales. Huber was also a
member of the Operations Management Group ("OMG"). Huber was relieved of his quality
assurance, military sales and OMG duties not because he was performing unsatisfactory, but
because of a perceived personality clash with other members of the OMG. Dennis Depa. at
3
114:10-115: 01. While termination for a personality clash may be valid reason for termination ,

it does not equate to unsatisfactory performance.
Finally, LUSA repeatedly recognized that Huber's performance was more than
satisfactory.

In a September 13, 2010 e-mail, LUSA noted that the Board of Directors of

Lightforce Australia had used a trip by Huber to Australia as an "opportunity to congratulate
[Huber] for his input and leadership to [LUSA], which had allowed it to experience substantial
growth and success with him as the key driver of the business over the last 19 years." Exhibit 4
to the Huber Depa.

Likewise in the "termination letter" provided to Huber, LUSA again

recognized the good performance by Huber over his nineteen (19) years of employment: "In
recognition of your history with [LUSA] and the good work you have undertaken in your

3

Huber is not conceding that his termination was lawful.
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employment with [LUSA][.]" Exhibit 7 to the Huber Depa. When members of the Lightforce

Australia Board of Directors questioned Huber's salary, Dennis stated that "without Jeff and
without [Dennis], both of them together, [LUSA] wouldn't be in existence." Leniger-Sherratt

Depa. at 151:14-23.
As Huber successfully performed his job duties over nineteen years of employment, it
cannot be said that the reason for his termination was for unsatisfactory performance. Therefore,
if the Offer Agreement is not an BRISA plan, Huber is entitled to be paid thirty percent (30%) of
the goodwill of LUSA. Dennis Depa. at 166:23 -167:5.
C. LUSA has violated the Idaho Wage Claim Act by failing to pay Huber wages provided
bytheNDA.

1. Huber was entitled to be paid an amount equivalent to his annual salary upon
the termination of his employment.
"A contract is a 'promise or a set of promises for the breach of which the law gives a
remedy, or the performance of which the law in some way recognizes as a duty."' Atwood v.

Western Const., Inc., 129 Idaho 234, 238, 923 P.2d 479, 482 (Ct. App. 1996) quoting
RESTATEMENT (SECOND) OF CONTRACTS § 1 (1981 ). "A breach of a contract is non-performance
of any contractual duty of immediate performance." Idaho Power Co. v. Co generation, Inc., 134
Idaho 738, 746, 9 P.3d 1204, 1212 (2000) citing Enterprise, Inc. v. Nampa City, 96 Idaho 734,
740, 536 P.2d 729, 735 (1975).
The NDA provides that:
In the event that the employee is terminated for any reason other
than performance related issues (as defined) and/or summary
dismissal (as defined), the employer will pay the employee an
amount congruent with the base salary at the time of termination
for [twelve months].
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Exhibit 9 at§ 3.2 to the Huber Depa. "Performance issues" was defined as "sub standard [sic]
performance which is properly managed through a performance management program, including
a formal warning process." Id. at § 3.2.3. "Summary dismissal" was defined as "immediate
termination of employment, for acts of willful misconduct, serious breaches of adherence to
policy and procedures, theft, fraudulent behaviour [sic] and/or any unlawful behaviour [sic]." Id.
LUSA terminated Huber's employment on August 1, 2012. As discussed above, Huber
satisfactorily performed all of his job duties for the last twenty (23) months of his employment.
Therefore, it cannot be said that his termination was for "performance issues." Nor has LUSA
identified any performance management program, that included a formal warning process, on
which Huber was placed. Deposition of Monika Leniger-Sherratt at 94:4-24 attached as Exhibit
C to the Nicholson Affid. Moreover, LUSA has not, and cannot, establish that Huber committed
an act of willful misconduct, a serious breach of adherence to policy and procedures, theft,
fraudulent or unlawful behavior. As such, the termination of Huber's employment was not for a
"performance issue" and was not a "summary dismissal."
Since Huber's employment was terminated for a reason other than a performance issue
and summary dismissal, Huber was contractually entitled to payment of an amount equal to
twelve (12) months salary. LUSA has admitted this payment has not been made. Response to
Request for Admission No. 48 ("Admission No. 48"), attached as Exhibit D to the Nicholson
Affid. In light of this admission, Huber is entitled to a grant of summary judgment on his Second

Cause of Action: For Breach of the Noncompetition Agreement.
2. The payment provided by the NDA was a "wage" as defined by the Idaho Wage
Claim Act.

As set forth above, a "wage" under the Act is bargained for compensation for labor or
services rendered by an employee. LC. § 45-601(7); Thomas, 92 Idaho at 342,442 P.2d at 752.
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The Idaho Supreme Court has held that '" a severance allowance is a payment made to an
employee in return for services previously provided."' Parker v. Underwriters Laboratories,
Inc., 140 Idaho 517, 521, 96 P.3d 618, 622 (2004) quoting Moore v. Digital Equipment Corp.,

868 P.2d 1170, 1172 (Colo.Ct.App. 1994). Moreover, the Idaho Supreme Court has held that a
"severance" is a wage under the Act. Johnson v. Allied Stores Corp., 106 Idaho 363, 679 P.2d
640 (1984). In Johnson, the Court stated that "a claim for severance pay is also a component of
the compensation in an employment agreement. Severance pay is not a mere gratuity." Id. at
367, 679 P.2d at 644 citing Owens v. Press Publishing Co., 20 N.J. 537, 120 A.2d 442 (1956).
See also Paolini v. Albertson's, Inc., 418 F.3d 1023, 1026 n.3 (9th Cir. 2005) ("the Idaho

Supreme Court said ... severance pay [is] wages."); Gomez v. MasTec North Am. Inc., 284 Fed.
Appx. 517, 519 (9th Cir. 2008) ("The Idaho Supreme Court has clarified a ... severance payment
is a 'wage' if it is 'part of the compensation bargained for in the agreement of employment' and
'not mere gratuity.'").
While the NDA does not specifically refer to the payment in the NDA as a severance
payment, the payment is in fact a severance payment as it is for services previously provided.
The parties entered the NDA on or about February 7, 2011. Exhibit 16 at § 12 to Huber Depo.
The NDA states that it "constitutes a term of the employment contract between the Employee
and the Company." Id. at § 14.1. Huber agreed to these terms by signing the NDA and
continuing his employment.

Thus, the payment set forth in the NDA was bargained for

compensation that was part of his employment agreement with LUSA. Moreover, as Huber
could obtain this compensation only by providing continued labor and services to LUSA, the
payment was compensation for labor and services rendered. Thus, the payment set forth in the
ND A is a "wage" as defined by the Act.
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3. The Non-Competition payment was due and owning upon termination of
Huber's employment and is subject to treble damages.

As discussed previously, wages that are not paid to an employee within ten (10) days of
the termination of employer are subject to treble damages. LC. § 45-606(1); Hales v. King, 114
Idaho at 919-921, 762 P.2d at 832-834. LUSA has admitted that payment under the NDA has
not been made. Admission No. 48. As no payment has been made and more than ten (10) days
have passed since Huber's employment was terminated, Huber is entitled to treble damages of
the amount due under the NDA, i.e. thirty six (36) months salary.
V. CONCLUSION

For the reasons set forth above, Plaintiff Jeffery E. Huber respectfully requests that his
Motion for Partial Summary Judgment be granted.
DATED this 1st day of July 2013.

MEULEMAN MOLLERUP LLP

BY:

. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber
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CERTIFICATE OF SERVICE
day of July, 2013, a true and correct copy of the
foregoing was served by the method indicated below upon the following party(ies):

I HEREBY CERTIFY that on the

1st

- - r--·-- -

, - - -Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
!
1
101 South Capitol Boulevard, 10 h Floor
'
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208 . 385.5384
Counsel For Defendant Lightforce USA
-----· ------------ · - - - - - · - - - - - -

1 [
!.•.·.

[[

' [
[

]

.xJ

]
]
]

---

--

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com
I

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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By
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-
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~

'

l

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys

ofrecord, Meuleman Mollerup LLP, and files this Statement of Undisputed Facts in Support of
Motion for Partial Summary Judgment.
The following facts are undisputed:
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Lighforce, USA, Inc. 's creation and employment of Jeffery Huber

1.

Lightforce Australia is an Australian corporation involved in the manufacturing

and sale of a broad range of lighting and rifle optics. See Deposition of Raymond "Ray" Dennis

("Dennis Depa.") 9:5 - 11: 1, attached as Exhibit B to the Affidavit of Chad M. Nicholson in
Support of Motion for Partial Summary Judgment ("Nicholson Affid.") filed concurrently
herewith.
2.

Defendant Lightforce, USA, Inc., d/b/a Nightforce Optics ("LUSA"), was

incorporated in the early 1990's for the purpose of distributing Lightforce Australia's products
throughout the United States. Id. at 9:5 - 11 :4 & 42:21-23. At that time LUSA was located in
Seattle, Washington. Id.
3.

Since the inception of LUSA, Raymond "Ray" Dennis ("Dennis") has been the

sole shareholder and President of LUSA. Id. 12:16-18, 13:18-21, & 14:25 -15:4.
4.

Plaintiff Jeffery Edward Huber ("Huber") became employed by LUSA in

approximately 1991. Deposition of Jeffrey Huber ("Huber Affid.") at 17:25

18:2, attached as

Exhibit A to the Nicholson Affid. At that time, Huber was one of two, non-owner employees of
LUSA. Dennis Depa. at 42:21 - 43:8.
5.

In 1995 or 1996 Huber became the Vice President of LUSA and remained in that

position until he was transitioned to the Director of Research and Development ("DRD") in
September of 2010. Dennis Depa. at 31 :23 - 32:5 & 47:25 - 48: 12; Huber Depa. at 85:9-12.
During his tenure as Vice President, in addition to research and development responsibilities,
Huber was "[t]he pivotal person to look after [Dennis'] interest in this country, to build the
business within this country and from the last transition from 2000 onwards shifting from Seattle
over ... to Orofino and to assist in the transition." Dennis Depa. at 48:13-24.
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6.

After several moves in the western Washingto n area, LUSA relocated to Orofino,

Idaho in approximat ely 2000. Dennis Depa. at 43:23 - 44:7; Huber Depa. at 18:13 - 19:7.
LUSA had approximat ely three (3) to (4) employees at the time of the transition to Orofino.

Dennis Depa. at 44:11-14. As of September 2010, LUSA had approximat ely 61 employees.
Exhibit 4 to the Huber Depa.
The Company Share Offer
7.

Prior to LUSA's move to Orofino, Huber indicated to Dennis that Huber wanted

to have "some sort of a return for the long-term investment of [Huber's] time." Dennis Depa. at
161 :2-11. As a result, Dennis drafted a document entitled Company Share Offer. Id. at 160: 16 161: 17 and Exhibit 9 thereto.

The terms set forth in the Company Share Offer were not

negotiated. Id. at 162:9-11. Huber signed the Company Share Offer and Dennis signed on
behalf of LUSA. Huber Depa. at 124:13 - 126:9 and Exhibit 9 thereto.
8.

As stated by Dennis,
The rationale for the [Company Share Offer] was to reward
[Huber] on the basis of the first six years - the transition from
Seattle here to Orofino, which would be the vulnerable years. We
knew, and [Huber] was aware, that much of the success of the translating from Seattle to Orofino was going to be [Huber]'s
responsibility.
And a lot of hard work needed to be put in to achieve that end
result. In order to achieve that end result, I wanted to offer - and
[Huber] requested some recognition to recognize that there is a
reward over and above being paid a relatively healthy salary.

Id. at 167:17-16 8:01.
9.

Under the terms of the Company Share Offer, between October of 2000 and

October of 2006, Huber was eligible to earn thirty percent (30%) of the goodwill value of LUSA
("Goodwill "). Dennis Depa. at 165:18-24 & Exhibit 9 thereto.
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10.

Because of Huber's loyalty to and long term employment with LUSA, Huber

earned the Goodwill as of October, 2006. Id. at 165:22-24.
11.

Huber was entitled to payment of the Goodwill upon his retirement at a

reasonable age, sale of LUSA, death while employed or the termination of his employment for
some reason other than unsatisfactory performance. Id. at 165 :25 - 166: 5, 166:23 - 167: 5,
175:16-18 & Exhibit 9 thereto.

LUSA has not paid Huber the Goodwill earned under the Offer Agreement.

12.

Amended Complaint at i122, filed on May 29, 2013; Answer to Amended Complaint at i122, filed
on June 7, 2013.

Deed of Non Disclosure, Non Competition and Assignmen t
On February 7, 2011, Huber executed a document entitled "Deed of Non

13.

Disclosure, Non Competition and Assignment" ("NDA"). Huber Depa. at 156:3-5 & Exhibit 16
thereto.
The NDA provided, in part, that if Huber was terminated for any reason other

14.

than "performance related issues" or a "summary dismissal", LUSA would pay him, for twelve
( 12) months, an amount equal to his base salary at the time of termination. Exhibit 16 at §§ 3 .1

& 3.2 to the Huber Depa.
At the time Huber's employment was terminated his annual salary was at least

15.
$180,000.00.

1

Deposition of Monika Leniger-Sherratt ("Leniger-Sherratt Depa.") at 152: 14-15,

attached as Exhibit C to the Nicholson Affid.

Huber has testified that he was paid $200,000.00 in salary between July 31, 2011 and August 1, 2012. Huber
Depa. at 111 :6-11. As such, it is undisputed that Huber's annual salary was at least $180,000.00 at the time of his
termination.
1
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16.

LUSA has refused to pay any portion of Huber's base salary from and after

August 1, 2012 to Huber. Response to Request for Admission No. 48, attached as Exhibit D to
the Nicholson Affid.
LUSA Management Restructuring

17.

In September/October of 2010, LUSA restructured its management.

Dennis

Depo. at 33:20-22; Leniger-Sherratt Depo. at 84:18 - 85:1; and Exhibits 4 & 5 to the Huber
Depo. As a part of this restructuring process, LUSA created an Operations Management Group

("OMG") that was to report to Lightforce Australia's Board of Directors. Dennis Depo. at
33:17-19 & 53:23 - 54:2; Leniger-Sherratt Depo. at 85:2-8. The OMG was made up of various
managers of LUSA, including Huber. Dennis Depo. at 34: 14-22. Prior to the 2010 restructure,
since Huber was Vice President, he had reported to the Lightforce Australia Board of Directors
on behalf of LUSA. Dennis Depo. at 56:9 - 57: 12. After creation of the OMG, the managers
that made up the OMG were each responsible for reporting directly to Lightforce Australia for
his/her individual department. Id. at 55:1-11.
18.

In addition to the creation of the OMG, Huber was transitioned from Vice

President to the Director of Research and Development. Dennis Depo. at 31 :23
48: 12; Huber Depo. at 85:9-12.

32:5 & 47:25 -

Following this transition, Huber was responsible for the

Research and Development division of LUSA ("R&D"), military sales and quality assurance.
Dennis Depo. at 86:15 - 87:9; Leniger-Sherratt Depo. at 91:9-11. Huber remained a part of the

OMG group but was only responsible for reporting events within R&D. Dennis Depo. at 84:1121.
19.

On May 25, 2011, Dennis, Huber and Monika Leniger-Sherratt ("Leniger-

Sherratt") met. At this meeting it was agreed that Huber would be relieved of any role on the
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OMG as well as responsibility for military sales and quality assurance so that Huber could focus
exclusively on new product innovation and development - a recognized "strength" of Huber.

Dennis Depa. at 86:15-16, 105:3-5 & 106:19

107:25 and Exhibit 6 to the Huber Depa. LUSA

had no intention of terminating Huber's employment at that time. Leniger-Sherratt Depa. at
150:12 - 151 :2. In fact, despite being relieved of additional duties, Huber's salary was to remain
unchanged because Dennis "believed [Huber] had done the very best he could within his
capability and capacity, and [Dennis] didn't want to make it feel like [Dennis] had no respect for
[Huber's] past achievements, and [Huber] deserved something out of, ... , the company." Dennis

Depa. at 85:11-22.
20.

During the May 25, 2011 meeting, Huber was also instructed to take a two (2)

month vacation "to have a break, rethink, regroup, enjoy a holiday, [and] come back stress
free[.]" Id. at 120: 12

121 :8; Exhibit 6 to the Huber Depa.; & Leniger-Sherratt Depa. at 127: 17

-128:12.
21.

Despite the fact that LUSA and Huber had reached an agreement to put Huber in

a new role after his vacation, Huber was never allowed to return to his new role. Dennis Depa.
at 126:19-22 & 160:1-5.

Termination of Huber's Employment
22.

While Huber was on vacation, a meeting between members of the OMG, Dennis

and Monika Leniger-Sherratt2 ("Leniger-Sherratt") occurred in late July, 2011. Id. at 128: 1 132:23; Leniger-Sheratt Depa. at 129:20 - 133:23. During this meeting some members of the
OMG indicated that if Huber returned to LUSA they would resign from LUSA. Dennis Depa. at

2

Ms. Leniger-Sherratt was the "second in charge" ofLightforce Australia and was authorized to act on behalf of
LUSA. Leniger-Sherratt Depa. at 13:8-24 & 25:22 - 26:7.
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156:2-7.

As a result of this threat of resignation, LUSA decided to terminate Huber's

employment. Id.; Leniger-Sherratt Depo. at 132:20-23 & 138:23 -139:1.
23.

On or about August 2, 2011, Dennis, Leniger-Sherratt and William Borkett, an

LUSA consultant, met with Huber and advised Huber that he was not to return to LUSA but that
his employment would not be terminated until August 1, 2012. Exhibit 7 to the Huber Depo.;

Dennis Depa. at 137:2-6.
24.

At the August 2, 2011 termination meeting, Huber asked to be provided a list of

reasons for the termination of his employment. Leniger-Sherratt Depo. at 144: 19-22; Dennis

Depo. at 137:7-24. As a result, Huber was provided a letter dated August 3, 2011 which set forth
the alleged reasons for his termination. Exhibit 8 to the Huber Depo. LUSA was aware of all of
the asserted performance issues at the time of the May 25, 2011 meeting. Dennis Depo. at
155:1-15 & 156:14--157:9.
25.

Huber was never provided a formal, written warning for either his performance or

behavior. Leniger-Sheratt Depo. at 94:4-8; Dennis Depo. at 91:15-21 & 103:23 -104:2.

DATED this 1st day of July 2013.
MEULEMAN MOLLERUP LLP

BY:

Attorneys For Plaintiff Jeffrey Edward Huber
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Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208 .345 .2000
Facsimile: 208. 385 .5384
Counsel For Defendant Lightforce USA
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U.S. Mail
Hand Delivered
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Overnight Mail
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Post Office Box 586
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Q::: JeffR. Sykes, ISB #5058

0

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
NOTICE OF HEARING REGARDING
PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

vs .
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD

NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his
counsel of record, Meuleman Mollerup LLP, will call his Motion for Partial Summary Judgment

NOTICE OF HEARING REGARDING PLAINTIFF'S
MOTION FOR P ARTIALSUMMARY JUDGMENT - Page 1
1:\10085.002\PLD\SJ (NOH) 130419.DOCX

253

for hearing before the Honorable Judge Michael J. Griffin, on July 30, 2013 at 10:30 a.m. PDT at
the Clearwater County Courthouse, Orofino, Idaho.

DATED this 1st day of July, 2013.
MEULEMAN MOLLERUP LLP

BY:
chadM.Nieholson ~ Attorneys For Plaintiff Jeffrey Edward Huber
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1
101 South Capitol Boulevard, 10 h Floor
Post Office Box 829
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Telephone: 208.345.2000
Facsimile: 208 . 385.5384
Counsel For Defendant Lightforce USA
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Overnight Mail
Electronic Mail
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Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
AFFIDAVIT OF CHAD M. NICHOLSON
IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.
STATE OF IDAHO
COUNTY OF ADA

)
: ss
)

I, CHAD M. NICHOLSON, being duly sworn, depose and say:
1.

I am an attorney of record for Jeffrey Edward Huber ("Huber") a Plaintiff

in the above-entitled matter, and I make this affidavit based upon my own personal knowledge.
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If called to testify in this matter, I could and would competently testify to the truth of the matters

set forth herein.
2.

Attached hereto as Exhibit A are true and correct copies of excerpts and

exhibits to the May 14, 2013 Deposition of Jeffrey Huber.
3.

Attached hereto as Exhibit B are true and correct copies of excerpts to the

May 15, 2013 Deposition of Raymond "Ray" Dennis.
4.

Attached hereto as Exhibit C are true and correct copies of excerpts to the

May 16, 2013 Deposition of Monika Leniger-Sherratt.
5.

Attached hereto as Exhibit D is a true and correct copy of Defendant's

Response to Request for Admission No. 48.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
DA TED this 1st day ofJuly, 2013.

BY:

SUBSCRIBED AND SWORN to before me this 1st day of July, 2013

ofldaho

tob -/zc,'f=
I

r

I
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Page 5 (Pages 17-20)
Page 19

Page 17
Okay,

Q,

A.

Well, they did some commercial, but

Correct.

There were a few moves,

We moved from Vaughn

2 to Enumclaw, and then from Enumclaw to North Seattle,

2 electrical contracting business?
3

A.

And that was -- was that a residential

3 and then North Seattle to Kent, Washington,
4

Q,

And then where did it move after Kent?

5

Q,

And what were your job duties there?

5

A.

To Idaho.

6

A.

Pulling home runs, trimming out outlets,

6

Q,

To Orofino?

7 hanging fixtures, basically anything necessary, on the

7

A.

Here, yes.

8 ground, digging a ditch.

8 weld shop, and then the final move was out on the

4 it was a privately owned electrical contractor.

9

Okay,

Q,

When you say "pul 1 i ng home runs,

you

11

Yeah.

A.

The 1 ong ones that go to a panel

the

1

Q,

Was this new construction for residences?

14

A.

Some was restorati ans.

15

Q.

Okay.

And when did Lightforce move to that location

A.

I can't say the exact date, but I think it was

13 1 ate 2001 or early 2002, somewheres in there.

Some was new, yeah,

What were you wages when you were doing

Sorry, that's

I honestly don't.

I don't know.

15

Q.

It's not terribly important.

A.

How did that happen?

I was laid off during a certain period where

19

Q,

Why did you leave your employment?

19

20

A.

I didn't really care for the electrical

20 there was a little bit of a slow down.

21

Q,

Laid off from?

I worked better

22

A.

From the electric company.

23 on things that I can put my hands on the mechanical side

23

Q.

From Lander?

24 of things, than electrical,

24

A.

Yeah.

I was trying to find what I enjoyed in life

21 business.

22 and determined it wasn't for me real 1 y,

Okay.

Q,

I'm just trying

How did -- how did you come to work for

17

18 Lightforce?

18 been too long ago,

25

And,

14 again, I'm not certain on that date.

16 to get a feel for dates here,

16 that work?
A.

Q,

11 on Highway 12?
12

12 main box.
13

17

9 highway, Highway 12,
10

1o mean pulling wiring through a home to - -

Actually it was here in town at the

They had certain times of the year where

25 it got slow, a few weeks,

When did you start working for

And I had called on an ad

Page 20

Page 18
1 that I saw in the Fur Fi sh and Game, and I don't

1 Li ghtforce?
2

I believe it was '91.

A,

I remember when I turned

2 remember who I called first, if it had an Australia

3 twenty-one I was in Las Vegas at a trade show working

3 number in the ad or if the office was al ready set up.

4 for Lightforce on my twenty-first birthday, and I had

4 But I talked to someone about purchasing one of the

5 been working for them a few months prior to that.

5 rifle mount lights for predator hunting, and I was told

6
7 19,

So, your twenty-first birthday would have been

Q.
'"

8

A.

9

Q,

10

You were

A.

11 and Show.

6 a week or so prior, a short amount of time, an office
7 was established to distribute those products,

.

in

8 lighting products.

those

And, like I said, in Vaughn, and I

9 got the number of the company here in the states, and I

Okay,
And I was at the Soldier of Fortune Convention
It was the first one I had ever done for the

10 contacted that individual.

His name was Denny Griffin,

11 and I talked to him about their products.

He actually

12 came to my parents house where I was staying still at

12 company or any show at all for anyone.

Where was Li ghtforce 1 ocated at, at that

13 the time and showed us the 1 ight products, and I was

Q,

Okay,

15

A.

Vaughn, Washington.

15 indicated that or realized that I knew quite a bit about

16

Q.

Is Vaughn in suburban Seattle?

16 the application and hunting and nighttime hunting, and

17

A.

No.

13

14 very interested in them.

14 time?

17 we hit it off in general,

It's over on the -- they call it the

18 Peninsula, by Port Orchard and Allyn, that area.
19 don't know what they call that.

I

I think it was in

20 Pierce County or -- I think it was Pierce County.

21

Q,

Okay.

The entire time that Lightforce was in

22 Washington State was it in Vaughn, Washington?

23

A.

No.

24

Q.

Okay.

25 Washington?

Through talking with him, he

Either that day or a few days

18 later, I don't remember, he called back and asked if I
19 wanted to go to a dynamite shoot in Superior, Montana,
20 with him where he was bringing some of his products to
21 show.

And that was kind of a strange request.

22 hardly - - I didn't hardly know the guy,

I hadn't

And I thought I

23 would, and I went with him and spent the weekend.
Did it move to another location in

I

24 think it was on the way back he indicated that he was
25 looking to hire people on.

You know, the company was

Clearwater Reporting of Washington and Idaho, LLC
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Page 22 (Pages 85-88)
Page 87

Page 85
1 I guess I would say no because I probably wouldn't have

1 There's just no way a guy could be -- could be involved

2 said that I disagree with it because that's the way it

2 in all those departments and get any one thing done.

3 was -- it was going.

I believe that was -- like I said,

Q.

So, did you welcome then the change in duties

4 the only thing I disagreed with I guess was having not

4 from the duties that you had as vice president to the

5 been involved with William and just all of a sudden

5 duties you had as research and development di rector?

A.

being told that William is the person they were hiring

6

7 on, and it was happening very quickly without a whole

Q.

8 lot of discussion or involvement on my behalf.
Q.

Okay.

Your position was changed from vice

10 president to di rector of research and development; is

That had al ready happened before they asked me

7 to remove my title as vice president.

Right.

What I'm saying is were you happy with

9 that, with having your duties changed?

11 director, or were you happier functioning as a vice

11 that correct?
12

A.

At some point, yeah.

12 president?

13

Q.

When did that occur?

13

A.

Again, like I mentioned earlier, I don't have

14 military and quality control.

14

It could

Any time from a phone call.

15 that exact date.

16 have been shortly after this time.

I don't recall right

Q.

A.

When you met with the board, did you tell them

16

a.

I see.

You didn't have the mi 1 i tary and the

18 and D; is that right?
19

20 strengths were not the strengths that would make you a

20

That your interests and strengths

A.

Yeah.
MR. HUBER:

Could we possibly do another

21 bathroom stop?
MR. HUSCH:

22

23 innovation, production and military sales?

23 take a bathroom break,

A.

Yeah.

I indicated my weaknesses were in

25 financial and that my best strengths were not being a

Whenever you need to

Absolutely.

22 lay in other areas like research development,

24

But that's ·· that's not

15 the way it happened.

19 that, as I understood you to testify, that your

21 good C level manager?

I would have been happier in Rand D and

17 quality control functions when you were director of R

17 now what the date was on that.
18

Regardless of

10 the title, were you happier functioning as an R and D

just let me know.

24

MR. HUBER:

Thanks.

25

MR. HUSCH:

And you're free to talk to your

Page 88

Page 86
1

CFO or acting as a CFO or a CEO.

That I had stronger

1 attorney if you wish.

(Whereupon, the deposition was in recess at

2 strengths and my main love was Rand D and military

2

3 sales and production, quality improvement, quality

3 11 :15 a.m. and subsequently reconvened at 11 :20 a.m. ·

4 control.

That's what I -- what I mentioned.

5 say I was a bad manager at those.
6

I didn't

I didn't feel I as

bad at it, but .... they had people that were in -- well,

7 that was their expertise.

It felt like I was -- with

4 and the following proceedings were had and entered of
5 record:)

Ready to go back on the record?

6

MR. HUSCH:

7

(No audible response made.)
(BY MR. HUSCH)

When you received Exhibit 5,

8 the CFOs I had in Australia and the people we had in the

8

9 USA, it was asking me to describe the financials and

9 the email from Hope Coleman, dated Friday, October 29,

Q.

10 where current back orders were at the moment, for

10 2010, how did you feel?

11 example, that wasn't what I was, you know, allowed to

11

12 focus on at the time.

I had multiple roles, so -- no,

13 it wasn't -- I couldn't do all of it.

I couldn't do all

14 of that.
15

Q,

Did you want to step down from the vice

16 president position and become the director of research

A.

I didn't realize that the -- I never asked to

19 step down from my title as vice president.

But I did

It's from Monika, not from Hope.

Q.

Well, the top email is from Hope, and it's

13 forwarded to Mani ka' s emai 1 - -

14

A.

Oh.

15

Q.

-- a day before,

I think.

ls that the same one

16 you have?

17

17 and development?
18

12

A.

A.

Yes.

I thought I receive it directly from

18 Monika as we 11 , but I don't - 19

Q.

And I wouldn't represent that you didn't.

20 want to focus more in what was described here in

20 tell me when you first saw the email from Monika to

21 military and Rand D and quality -- maintain quality

21 Hope, what was your reaction?

22 control.

I did not want to be bogged down in all the

22

A.

So,

I thought that they were moving in the
That it was good that

23 board reports or trying to describe, you know, the

23 direction that I had indicated.

24 inventory management or the changing of the ERP system

24 the managers and the OMG group was reporting directly to

25 and the account for the financials of the ERP system.

25 the board.

So, I was happy that they were reporting
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208-743-27 48
bud@clear waterrepor ting.com
261

(Pages 121-124)

Page 31

Page 123

Page 121

I felt that they were happy in their position.

1 it's documentary evidence or things people have said,

1 with.

2 indicating that in the summer of 2011 Lightforce was not

2 So, I would think that that is untrue.

3 in danger of losing the following employees --

A.

I'm sorry.

Can you start over again.

I'm

Q,

ls there any --

A.

I do not believe that they would have - - that

5 those people would have left.

5 sorry.
Q.

Do you know of any evidence that Hope Coleman

Q,

Is there any reason other than you felt you had

Is there any

7 would not have left if you had continued with your

7 a good relationships with those people?

8 employment with Li ghtforce?

8 reason other than that reason as to why you believe they

A,

Do I have any evidence that Hope Coleman would

Q,

Correct.

12

A.

Can you rephrase that a different way.

Q.

Okay.

A.

Other than they indicated - - various pea pl e had

11 indicated they were happy in their pas it ion, and some of

11

13

9 would not have left?
10

10 not have left?

12 those people contacted me, attempted to contact me when

What l 'm suggesting to you is that there

13 I was out on vacation.

14

Q.

Okay.

15

A.

Yes.

15

A.

As a friend.

16

Q.

-- that indicated that if you continued in your

16 much, I wouldn't think they would make an attempt to

14 are a number of employees that worked for Lightforce --

17 employment with Li ghtforce, if you came back at the end
18 of July 2011 , they were going to leave the company.

And

17 contact you or,
18

Q.

Okay.

...
Who at tempted to contact you whi 1 e you

19 what I want to know is if you have any evidence that

19 were out on vacation?

20 they weren't intending to leave the company if you

20

21 returned?
A.

I don't have any evidence, no.

23

Q.

Okay.

Do you have any evidence that Jesse

24 Daniels would not have left if you had returned in 2011?
A.

No.

1

Q.

How about Kevin Stockdi 11?

2

A.

No.

3

Q,

Okay.

22

Q.

I'm sorry.

23

A.

I don't recall the different people, but it --

24 there was Levi and Mike Forest.

25

I don't have any evi de nee.

25

I don't recall all the different people, but

21 there were a few people.

Does that make sense?

22

A.

If someone didn't like you that

Q.

ls there anybody else that called you while you

Page 124
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1 were out on vacation in 2011?

I don't have any evidence.
Do you have any evidence that Kyle Brown

4 would not have left if you had returned to Li ghtforce?

2

A.

Not on that list.

3

Q,

Who else called you while you were out on

4 vacation?
5

A.

Ross Williams.

6

Q.

Anyone e 1 se?

7 would not have left if you had returned to Lightforce in

7

A.

Not that I can recall , no.

8 2011?

8

MR. HUSCH:

9

THE REPORTER:

I don't have evidence.

5

A.

No.

6

Q.

Do you have any evidence that Levi Bradley

9

A,

No, I do not.

10

0.

Same question as to Mike Forest?

10 EXHIBITS:

11

A.

No, I do not.

11

12

Q.

And do you have any evidence that Klaus-Johnson

12 identification.)

ls that 9?
Yes.

(Deposition Exhibit No. 9 marked for

(BY MR. HUSCH)

Would you review Exhibit No. 9

13 would not have left if you had returned to Li ghtforce in

13

14 2011?

14 and after you' re done reviewing it, I'm going to ask if

Q.

15 you can identify it.

15

A.

No.

16

Q.

Okay.

17

A.

I don't have anything in writing.

That's what

16

A.

Yes,

17

Q,

Okay.

I recognize it.
Does Exhibit 9 bear your signature on

18 the second page?

18 I assume you're asking for.

19

A.

20 would like to know if there's anything they said to you

20

Q,

Did you sign it on or about October 9th, 2000?

21 or anything in fact you' re aware of that you would use

21

A.

Yes,

22 to dispute Li ghtforce' s position that these people would

22

Q,

Where were you when you signed it?

23 have left their employment with Lightforce if you had

23

A.

I don't know.

24 returned to work at the end of 2011?

24

Q.

Did Ray Dennis sign it at the same ti me that

19

25

Q.

A.

No, no.

I said documentary or otherwise.

I

Most of those people I had a good relationship

Yes.

25 you signed it?
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Page 32 (Pages 125-128)
Page 127

Page 125
1

A.

1 current actions and what I had done to that point was

I assume so, but I don't recall.

2 being a long-term, loyal employee.

What is Exhibit No. 9?

2

Q,

Okay.

3

A.

A company share offer.

4

Q,

Okay.

3

Did you consider Exhibit No. 9 to be a

5 l ega 11 y enforceable agreement when you and Ray Dennis

A.

Well, obviously for another six years before it

A.

Yes.

7 was I' 11 use the term "vested.

Q.

Who did you believe the parties to the

8 earn the five percent.

9 agreement were when you signed Exhibit No. 9?
A.

I'm not really sure what you're saying.

Can

Q.

Okay.

I had to earn the - -

9

Q.

Who used you term "vested?"

10

A.

I'm using that term.

Nobody used that term.

11 but obviously it says I earn five percent for the next

11 you rephrase that?
12

S0 1 you didn't feel that his agreement was in

5 company?

6 signed it?

10

Q,

4 any way contingent upon you remaining an employee of the

Who did you believe you were making an

So, after that point, after 2006, I figured

12 six years.

13 agreement with?

13 I was locked in, if you want to call it that, or vested,

14

A.

Lightforce and Ray Dennis.

14 whatever the right term is there.

15

Q.

I'm sorry.

15

16

A.

Lightforce and Ray Dennis the owner of

16 was contingent upon long-term employment; is that

Q.

So, you believe this agreement was with

19 Lightforce and with Mr. Dennis when you signed it?

20

A.

Yeah.

21 Li ghtforce.

Q.

So, you understood that this agreement

I don't know how you separate

Well, Lightforce USA, Inc., is a separate legal

24 entity from Ray Dennis individually.

18

A.

And what I'm

25 asking is, did you think this was an agreement you were

21

Q.

Well --

22

A.

That's the only way I could look at it at the

23 time was I earned it after -- after six years, five
24 percent at a time.
25

Q,

Okay.

So, you believe it was contingent on you

Page 128

Page 126
1 making with Ray in his individual capacity, or did you

1 continuing to work for six years?
A.

2 think it was a agreement you were making with Ray in his
3 capacity as the president of Lightforce USA, Inc.?
A.

You

Well, yeah, long term is a broad term.

19 know, some people might think that's fifty years. and
20 others might think it's five, ten years.

I mean he's the main owner of

So, yeah.

22 those two.
23

Okay.

17 correct?

17 Lightforce.
18

Q.

I was making it with Ray as president with

Yeah.

I mean that's -- I didn't earn anything

3 until -- I mean I earned five percent a year so ..
4

Q.

So, if you wanted to collect the full thirty

5 Li ghtforce USA or agreeing to this with Li ghtforce USA,

5 percent you needed to continue working there for six

6 then, now.

6 years?

Q.

So, you believe this was an agreement between

8 you and Lightforce USA?
9

A.

Yes.

10

Q.

Okay.

A.

Yeah.

Q.

Okay.

And did you understand that you needed

9 to continue to be loyal to Lightforce in order to be
And you didn't believe it was an

11 agreement between you and Ray Dennis i ndi vi dually?
12

A.

Well, at the time, you know, I guess I figured

10 entitled to anything under this agreement?
11

A.

Yes.

12

Q.

Okay.

What did you - - the second paragraph

13 that Ray and the company were really -- I was making an

13 here has a caption definition, it is says, Goodwill

14 agreement on both accounts, so ....

14 based on valuation price of the business, less stock,

15

Q,

Okay.

Did you read the agreement before you

15 plant and equipment and land and buildings to derive a
Do you see that language?

16 signed it?

16 net value.

17

A.

Yes.

17

18

Q,

When you signed Exhibit No. 9' did you agree

18 (indicating)?

19 that it was based on long-term employment and loyalty?
20

A.

Yes.

21

Q,

Okay.

A.

I felt I was already a long-term employee, and

What did you understand those terms to

A.

You' re talking about the second paragraph here

The second paragraph of the agreement.

19

Q,

20

A.

Oh, down here.

21

Q,

The second paragraph of the agreement, not the

22 number one and number two.

22 mean?

Yes.

23

A.

Oh, yeah, I see.

24 I felt I was a loyal employee that was doing what was

24

Q,

What do you understand the word "stock" to mean

25 best for the company and Ray Dennis and carrying on my

25 in that context?

23
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Page 34 (Pages 133-136)
Page 135

Page 133
1 from my recollection it discussed what a reasonable age

1 years, and I'm sure that, you know, in discussions that

2 was for retirement.

2 Ray and I had that that was what we talked about.

Q.

Was that draft ever signed?

A.

I don't recall.

But,

3 again, I can't recall exactly what was mentioned.

I believe this was signed, and

Q,

Okay.

Is there any other reason why you

5 I believe that other draft was signed as well, but I'm

5 believe you would be entitled to a payment if you --

6 not sure if that one was actually completed, or I

6 when you 1 eft the company?

7 thought it worked into the same one, but I don't know,

7

Q.

Do you have another copy -- do you have

Okay.

A.

Not that I - - we 11 , it's - - it's not a copy we
It was a draft that had a hand note where

11 both signed.

Okay.

What in the document says that you wi 11

10 employment?

11

A.

12 pay it.

12 I wrote fifty years age or forty-five, but I think it
13 was - - I don't know if it was before or after this.

Based on this document (indicating).

Q.

9 receive payment at the time of your termination of your

9 another copy of another draft in you possession?
10

A.

I

It doesn't say exactly when -- when they would
It was understood if the company sold or if I

13 left the company in good standing, and I'd earned the

14 believe it was after when we were trying to define -- I

14 thirty percent during that six years that I would get --

15 can't really recall because it's been a long time ago.

15 that I would be paid, so ..

16 What I have is the copy that was signed.

16 valuation, and I would be paid.

17

Q.

Is this the -- is Exhibit 9 the only copy of

18 the company share offer that you have that is signed?

17

Q,

It would be a mutual

And that's based on a conversation you had with

18 Ray Dennis?

19

A.

Yes.

20

Q.

Is it based on anything else?

21 that you had written something to the effect that a

21

A.

No.

22 reasonable age would be forty-five or fifty years, that

22

Q.

Okay.

23 document was never signed?

23 took place?

19

A.

Yes.

20

Q.

Okay.

And the other one that you indicated

24

A.

That -- I don't believe it was signed by Ray.

25

Q.

Okay.

Did anyone from the company ever sign

Where were you when that conversation

24

A.

I don't recall.

25

Q.

Was anyone else present when that conversation

Page 136
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1 took place?

1 it?
A.

I don't know.

I don't have a copy of it that's

3 signed that I can remember,
4

Q.

Okay.

A.

When you signed the company share offer

5 that's marked as Exhibit No. 9, did you understand that

The only person that was involved in this

3 besides Ray and I was Kylie Gale.
Q.

And was Kylie Gale present when Ray made the

5 statement to you that led you to believe that you would

6 if you were going to get a payment under the agreement

6 be paid when you left your employment?

7 that you would not get the payment until either the

7

8 company sold or you retired or became incapacitated or

8 drafted the contract so she was involved.

9 passed away?

10

A.

9

I believe I received it when I left the

Q.

I don't recall if she was present, but she

So, did you understand that Kylie Gale drafted

10 this agreement?

11

11 company.

A.

A.

12

Q.

And what was your basis for that belief?

12 EXHIBITS:

13

A.

That I earned it, earned the thirty percent up

13

That was my understanding, yeah.

(Deposition Exhibit No. 10 marked for

14 until 2006, and that I was loyal and already a long-term

14 i dent ifi cat ion. )

15 employee, and it was based on, one was retirement, but

15

16 that retirement was never necessarily nailed down at a

16 you what's been marked as Exhibit No. 1 O.

17 given age.

So, obviously I put in twenty years, and I

Q.

(BY MR. HUSCH)

The court reporter has handed
Would you

17 please review that and tel1 me whether you recall seeing

18 felt that when I left the company is when I would be

18 that document before?

19 paid out.

19

A.

Yes.

20

Q.

Does Exhibit No. 1 o contain a true and correct

20

Q.

Okay.

Did anyone ever tell you that when you

21 1 eft the company you would be paid out?
22

A.

Well, in our discussions when this was drafted

21 copy of an email that you received from Monika

22 Leniger-Sherratt on February 18 or 19, 2008?
A.

Yeah, this right there (indicating)?

23 up that was -- that was the whole plan was that if I

23

24 left at a reasonable age that I would be paid out

24 letter, Exhibit 10?

25 assuming that I earned it -- earned it over the six

25

Q.

The front

Correct?
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Page 39 (Pages 153-156)
Page 155

Page 153
1 that had - - that Ray and Mani ka brought over that had me

1 just mentioned.

I would have just described to her at

2 sign later, not too long before I went on my vacation,

2 one point Ray and I had this discussion, and that there

3 and I'm not going to -- I'm just -- again, I can't

3 was a contract that was being -- that was supposed to be

4 remember an exact date, but about a month or two before

4 put together that explained or showed that there was

5 then that I was told that this is as good as it's going

5 compensation for the amount of time I was expected to
6 stay out of the industry.

And she didn't seem to have

7 that document, that non compete that had that

7 any recollection of that.

And, obviously, Ray hadn't

8 twelve-month period with pay for one year in it, and so

8 communicated that with her.

You need to sign this, and that's when I signed

6 to get.

9 did Kevin, Claus and Corey.

And I brought those same

MR. SYKES:

9

Do you want to take a break?

10 documents over to the R and D team that she had prepared

10 been at it for an hour-and-a-half, and it is hotter

11 and had them sign the same thing.

11 than .... in here.

This document may

12 have been signed as an intermediate document in between
13 those.

I just can't - - can't remember off the top of my

(Whereupon, the deposition was in recess at

12

13 2: 55 p. m. and subsequently reconvened at 3: 05 p. m. ; and

14 head right now.

14 the following proceedings were had and entered of

15

15 record:)

Q.

And so you don't remember what, if anything,

16 you might have said to Monika about Exhibit 15 i f and

16 EXHIBITS:

17 when you handed it to her?

17

18

A.

I remember having discussions for years with

We've

(Deposition Exhibit No. 16 marked for

18 identification.)
(BY MR.

HUSCH)

Would you please reviewed No.

19 Ray that -- and he agreed he wouldn't make me sign a non

19

20 compete because I had been with the company for so long,

20 16, and after you're done reviewing it, tell me if you

21 and later after he had some mangers over there that, as

21 recognize that document.

22 he claimed, did wrongdoings to him and the company, i t

22

A.

Yes, I recognize it.

23 became important for him that all employees sign the

23

Q.

What is Exhibit 16?

24 document.

24

A.

To my knowledge the final version of the deed

But he never mentioned that to me, and I

25 mentioned it to Ray multiple times that, you know, you

Q.

25 of non disclosure, non competition.

Page 154

Page 156

1 always told me you wouldn't have me sign a non compete,

Q.

And assignment?

2 and when you did - - when that was put in front of my

A.

And assignment.

3 face, I didn't feel I should have to sign it.

Q.

And you signed this document on February 7th,

4 been there "X" amount of years.

I had

There was no - - no pay

4 2011; is that correct?

5 for the time that I would be bound by this non

5

A.

Yes.

6 competition agreement, and that's when Leonie even

6

Q.

Let me refer you to page six of the document.

7 agreed that that wasn't fair that we ask an employee

7 It says part two, non competition, and it says 3.2, In

8 like myself or others to stay out of the industry

8 the event that the employee is terminated for any reason

9 without any sort of compensation during that time.
1 o Another document was generated that offered a
11 twelve-month pay i f I honored the non compete, and I
12 signed it.

And I would never have had any problem with

13 that to begin with if there was compensation.

9 other than performance-related issues, as defined,
10 and/or summary dismissal, as defined, the employer will

If my

11 pay the employee an amount congruent with the base
12 salary at the time of termination for the period as
13 stipulated in 3.1 in accordance with the provisions

14 contract ends after employment then I wouldn't expect

14 outlined in 3.2.1 and 3.2.2.

15 compensation, but I'm not bound by a non compete after

15

A.

Yes.

16 employment either.

16

Q.

Who drafted that language?

17

17

A.

I'm not really sure.

So, I believe this may have been an

18 intermediate or interim document that was in between the

18 Lightforce Australia.

19 last version that was signed.

19

That's the best I can

Q.

Okay.

Do you see that paragraph?

Probably someone from

And do you see paragraph 3. 2. 3 at the

20 bottom of page six?

20 describe it to you.

21

A.

Yes.

22 remember what, if anything, you said to Monika

22

Q.

Who drafted that language, do you know?

23 Leniger-Sherratt i f and when you gave her Exhibit 15

23

A.

I don't know.

24 with your signature on it?

24 whole document was created in Australia.

21

25

Q.

A.

Well, my question is still the same.

I would have described what I

Do you

just -- what I

25

Q.

Okay.

As far as I understand, this

When you signed Exhibit No. 16 on
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Page 59 (Pages 233-235)
Page 233
THE REPORTER:

3 provision in there that anybody
4

..

5 you could be right.

I thought it was just experts, but

MR. HUSCH:

10 you could be right.

We may have negotiated one more

11 than I normally do.

7
8

13

That I was duly authorized to and did report
the deposition of JEFFREY EDWARD HUBER in the

9
10

above-entitled cause;

11

deposition by the witness have been expressly reserved.

That the reading and signing of the
12

(Discussion held off the record.)

12

I, GLORIA J. McDOUGALL, CSR, Freelance Court
Reporter and Notary Public for the States of Idaho,
Idaho CSR No. 234; and Washington, Washington CSR No.
2353; residing in Cl arks ton, Washington, do hereby

certify:
But everything that's

8 been asked for has been produced.
9

5
6

6 more than I normally do.
That's fine.

County of Nez Perce )

4

We may have negotiated this one

MR. SYKES:

CERTIFICATE
)

) ss.
3

I thought it was just experts, but

MR. HUSCH:

7

STATE OF IDAHO

I think it's got a

All right.

MR. SYKES:

Page 235

Yes.

That the foregoing pages of this deposition

(Deposition adjourned at 5:55 p.m. in sine die;

13
14
15

14 signature reserved.)
15
16

16

17

17
18

18

constitute a true and accurate transcript of my
stenotype notes of the test i many of said witness.
I
nor counsel
employee of
action, nor

further certify that I am not an attorney
of any of the parties; nor a relative or
any attorney or counsel connected with the
financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal on this 28th day of May 2013.

19
20
21

19
20

GLORIA J. McDOUGALL, CSR

21

22

22
23

23
24

24

25

25

Freelance Court Reporter
Notary Public, States of Idaho
and Washington
Residing in Cl arks ton, Washington
My Commissions Expire: 10/05/15
and 10/01/15

Page 234
1
2

CERTIFICATE OF WITNESS
PAGE

LINE

3
4
5
6

7
8

9

10

11
12
13
14
15
16

I hereby certify that this is a true and
correct copy of my testimony, together with any changes
I have made on this and any subsequent pages attached
hereto:

17
Dated this

day of

2013.

18

19
JEFFREY EDWARD HUBER, DEPONENT
20
21

day of

Sworn and Subscribed before me this
2013.

22

23
24

NOTARY PUBLIC FOR THE STATE OF IDAHO
Residing in
Idaho
My Cammi ssi on Expires:

25
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Huber vs. Lightforce USA (Clearwater Coun~, Idaho! Case No. CV-2012-~36)

. ·······-··.··.··.·_.: . .--. ; .. ,

Jesse Daniels <jdaniels@nightforceopfics.com>

NFO Organisation Structure and Reporting
Monika Lenlger-Sherratt <monlka@lightforce.net.au>
Mon, Sep 13, 2010 at 4:15 PM
To: Hope Coleman <HColeman@nightforceoptlcs.com>, Kyle Brown <KBrown@nightforceoptlcs.com>, "Scott A.
Peterson• <speterson@nlghtforceoptlcs.com>, Craig D Qualman <CQualman@nightforceoptics.com>, Jesse Daniels
<JDaniels@nlghtforceoptlcs,com>, "Bruce T. Burton" <BBurton@nightforceoptics.com>, "James R. Davis"
<JDa\is@nlghtforceoptics.com>
Cc: Jeff Huber <JHuber@nlghtforceoptics.com>, Ray Dennis <ray@llghtforce.net.au>, Leonie Spriggs
<teonle@lightforce.net.au>, David Woolford <davidw@asabiz.com.au>, "Inglis, Geoff (AU~ Adelaide)"
<gelnglis@deloltte.com.au>, cddental@bigpond.com, Mark Andrew <MarkA@lightforce.net.au>
HI everyone,
As you know,Jeff has been shooting In thew!lderness of Australia, assisting with the filming of a Hunting Serles with
the Predator Pursuit team, and whllst over here, also had time to meet with the LFA/NFO Board In person rather than
through the phone line. The Board used this opportunity to congratulate Jeff for his input and leadershlp to NFO, which
had allowed ltto experience substantial growth and success with him as the key driver of the business over the last 19
years.
NFO has grown from 4 employees to 61 employees in the last 10 years, which In combination with a substant!al
growth phase In LFAhas raised higher level of complexities than previously experienced. This has led Ray to develop a
Board type structure for all of the RL Dennis owned businesses to report through to a Board of Advisors.

)
;

'

!

This visit provided Jeff and the Board with an opportunity to discuss the continued growth, challenges and future plans
for NFO. In this discussion Jeff Indicated that he believes that his skills and experience in ensuring continua! growth to
the business would be best utilised In a specialised R&D role, whereby he would be directly Involved In New product
development with emphasis In networking with the Mllltary on s peel al proJ ects. The Boa rd agreed that as the business
demands regarding reporting, governance the administration requirements continue to grow, ltwlll be difficult for
these tasks to be undertaken whilst maintaining an In-depth focus on the R&D and associated functions.
After much discussion and dellberatlon, we have all agreed to freeJefrs position up so he can focus more on the areas
thatwlll provide NFO, its customers, the Board and most Importantly Jeff, thetlme and capacity to focus on R&D and
associated functions without detracting from this through Board required reporting, governance and administration
type issues.
We have decided that we will implement a staged transition into a different organisational structure over a short
period of time.
1) Effective immediately, Hope, Kyle, Jesse and Scott will provide their Board reports directly to the Board through
Monika. If the Board has any queries regarding the content of the reports, they wlll contact the individual directly. It Is
very lmportantto note that the Board will provide assistance and mentoring to all the positions providing reports.

2) We will be seeking to appoint a consultant to assist the team ln providing assistance and a facilitation function to
the management group. This person will facilitate the Board and'management meetings ata very senior level and
provide mentoring to the management group. This person will have a high level of skill that wlll assist in the continued
development of reporting structures and also offer assistance In business processes and functions. The Board will
assist in working with the management team of NFO to continue to develop the structure until everyone Is satisfied that
the business is moving ahead with all areas of responsibility managed appropriately.
3) Monika will be Involved In periodic management meetings and will assist the transition In to the new structure by
being available to provide any assistance lndMduals may require regarding clarification of transitional
NFOD649
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responsibilities or any other issues. Shewlll also be involved in seeking and working with the consultant as outlined
above.
We have every confidence thatJeff's request to real!gn his position into a focused R&D, Strategic and Military network
type role will provide NFO with a much stronger focus on the key driver of any business, which Is to stay ahead of the
curve, ensure our competitors don't get an opportunity to capture market share through contlhulng to provide
Innovative high end products to the market. The Soard Is committed to assisting NFO meet its other obligations
regarding the financial management, governance and administrative requirements and look forward to continually
Improving our overall RL Dennis Group growth opportunities.
We hope everyone supports this change and Jeffs new focus and we are confident that this opportunity will only assist
in the continued success of NFO. If anyone has any questions, please feel free to ask either Jeff, Ray or myself.

Thanks Monika

Kind regards,

Monika Leniger-Sherratt

Group Manager

Lightforce Australia
28 Orsmond Street
Hindmarsh, SA 5007
Tel: (-H>l) 8 8440 0839

Fax: (+61) 8 8345 9330
Mobile: 0428 880660
monika@lightforce.net.au
www.liqhtforce.com

1ttps:/fmaff.9oog!8.eom/malllu/O/?u!=2&fk=Of3db3f375&vlew=pt&q~Jeff huber&pslre=20&pmr=1DO&pdr=...
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fjNIOHTFeRCE'
FW: NFO moving forward
Hope Coleman <HCofeman@nlghtforceoptics.com>
Fri, Oct 29, 2010 at 11:52 AM
To: All Nlghtforce Staff <AIIStaff@nlghlforceoptics.com>
Cc: Ray Dennis <ray@lightforce.net.au>, Leonie Spriggs <Jeonle@lightforce.net.au>, Monika leniger~herratt
<monlka@llghtforce.net.au>, Mark Andrew <MarkA@llghtforce.net.au>, "lnglls, Geoff (AU. Adelaldet
<geinglis@deloltte.com.au>, cddental@blgpond.com, da'.1dw@abiz.com.au, wborkett@cox.net

All,

Please see the email below from Monika Leniger-Sherratt, Group Manager, regarding the NFO
restructure. Please pass thls communication on to all employees without email access.

Thank you,

Hope

From: Monika Leniger-Sherratt [mailto:monika@lightforce.net.au]
Sent: Thursday, October 28, 2010 9:00 AM
To: Hope Coleman
Subject: NFO moving forward

As most of you would know, we implemented a restructure of the NFO business last week. The decision to
restructure was made over the last couple of months, since Jeff came to Australia and is designed to assist
NFO's continued growth and success in the future.

Attached Is the new organisational structure which shows that the decision making function has now bean
divested In the Operations Management Group (OMG). The OMG will report dlrectly to the Board through the
Board meetings and the decision making process conducted through a Delegated Authorities Policy that the
group were presented with last week. We beliei,.e that this restructure will promote a more effective
communication strategy which will encourage decisions to be made taking all the departmental requirements and
needs Into consideration. The other significant benefit Is a more dedicated focus for Jeff on R&O which Is piwtal
to the continued grmvth of NFO.

Wllllam Barkett ,who most of you would have met last week, will be working closely with the OMG and the rest
of the organisation to facilitate the further development of the communication and decision making functions, as
well as re\iewlng NFO systems, manufacturing processes, in\entory and IT systems as required. William will
commence officfally on the 8th Nowmber.
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Nlghtforce Optics Mah - FW: NFO moving Forward

The members of the OMG have all expressed a high le-.el of commitment to this restructure and we are confident
that you will see positive changes '£ry quickly as long as the commitment, openness and transparency is
continually maintained across e\ery department.

As most people know with any change that is implemented in an organisation, there are always areas that may
not ha\e been considered and we ask for everyone to be patient if the OMG need to work through some of those
areas that may not be completely co'A:lred. Effectl1.e Immediately, the IT function will report through to the OMG
focussing on those priorities as determined by the group. We are currently seeking a Systems Administration
resource to support the day to day desktop support and systems administration function.

We will continue to work with the group to assist With the change process and If anyone has any questions,
please feel free to contact any members of the OMG, William, Ray or myself.

Thanks Monika

~ NFO Organization Structure.pptx
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From:

William Barkett [wborkett@nigh tforceoptics.com ]

Sent:

Tuesday, 31 May 20116:06 AM
Monika Leniger-Sherratt
Re: Jeff- New position

To:

Subject:
Monika,

I would appreciate if you could call me today on 949 214 4402. I am preparing the agenda for

tomoITows OMG meeting and would like to discuss.
Hope you had a good trip back.

All the best,
William
On Wed, May 25, 2011 at 3:04 PM, Monika Leniger-Sherrat t <Monika@lightfot'ce.net.au>
wrote:
HI all,

Jeff, Ray and I have had a meeting to discuss the implementation of the new structure as we have all
agreed to.

Recap below;
•

•

•

R&D Director (Jeff) to manage the Innovations Group, consisting of, Corey, Klaus and Kevin primarily objectives will be new product innovation and development
New Quality Engineer {to be recruited) to be responsible for the overall Quality Program,
Warranty and all related issues - this position will have Randy and Levi reporting to it and will sit
on theOMG
Manufacturing Support Engineer (to be recruited) to be responsible for Production/Manufacturing
Support, tooling design, product specification drawings - this position will have Ross reporting to
it and will sit on the OMG.

We have decided that the R&D Director position will no longer be part of the OMG and will solely focus
on:
•
•
•
•

Product development and innovations
Identifying and reviewing competitor products (technically)
Identify and investigate cutting edge technology and concepts
Work with the rest of the Innovations R&D team, ie. Corey and Klaus, Ray and Kyle on the
Innovations Group
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We will work through an appropriate communication strategy to ensure that R&D/Manufacturing and
Quality Engineering will have a productive and effective communication line so all are working in
conjunction with each other. The Innovations Group Meetings will be the primary vehicle for updates
regarding how the R&D Innovations Department is meeting their objectives.

As we all appreciate, there have been many changes in NFO over the last 12 months and the most
significant changes have been !n Jeffs position. Since the initial restructure, Jeff has not had any
extended leave and as such, we have encouraged him to take 2 months off work. He has agreed that he
would benefit from a complete break, which will allow him time to spend with family, gain clarity on his
new position and probably think of some good innovation ideas whilst he is relaxing!!

Jeff will be planning to commence his leave on or around Thursday next week and will be available to be
contacted in cases of dire need. I hope that everyone will respect the fact that he is on vacation and will
only contact him if required. He will liaise with his team as required and I know you all join me in which
him a great break and look foiward to him coming back rejuvenated, energized and full of great Ideas
that we, as an organisation will all benefit from. In the meantime, Debbi will commence the recruitment
programs for the vacant positions as identified above.

Thanks everyone, Monika
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31'' July 2011

Dear Jeff,
This letter is to outtlne the provisions of the 12 month notice period as negotiated with you on the
1" August 2011 with Ray. The reasons for this outcome have been discussed and explained to you,
but we would be happy to put it in writing If you so wish.

In recognition of your history with NFO and the good work you have undertaken in your
employment with NFO In the past, a 12 month notice period on full pay and benefits are offered to
allow for an opportunity to negotiate a potentlal future with you, and any other business
opportunities that you and Ray may be able to negotiate.
NFO wlll pay you your base pay for the next 12 months, where during this time; we will review any
future opportunities with you in regards to continuing employment. Any opportunities regarding
future employment will be negotiated outside of NFO and In the event that there are no suitable
options that can be agreed upon at the end of that 12 month period, your employment will be
discontinued at that time. In the event a suitable altetnatlve Is negotiated In the 12 month notice
period phase, your pay will revert from notice pay to compensation for work undertaken In your
new role.

There ls a commitment from Ray that you and he will work together to investigate other
opportunities outside of NFO.
Conditions for the 12 months notice period:
You will not be active in your employment with NFO, any communication with NFO staff,
suppliers, customers or Interested parties shall be directed to the relevant NFO staff
member responsible.
You wlll rellnqulsh any and all NFO owned property within 3 days of signing this agreement,
this shall include any NFO owned IP/R&D files, inventions and/or any computer/cell phones
and/or computer peripherals .
You will be able to pick up any personal belongings from the office at a pre·designated time
within 3 days of signing this agreement.
In the event there are any contraventions of your employee conditions and/or this
agreement, the monthly pay and benefits wlll cease immediately.
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Commitment from the organisat ion:
Ray will work with you to review, discuss and hopefully negotiate an opportunity
to find a
suitable opportunity that would benefit both he and yourself in regards to an

ongoing
employment opportunity.
NFO staff will be advised of your notice period without any negativity and with utmost
respect to the achievements you have had In the history of NFO.
You will continue to be paid at your substantive rate Including all benefits until
the 1•t August
2012. (the only caveat to this offer Is if there Is contravention of your obligation
s as set out
In this agreemen t and your obligations as an employee of NFO}.

NF~SEN TATIVE A~~e~m ent to the conditions set out In this document

/{
.W.;ff
. . . . . . .T . . .l<-~
___. . . . _. ___
. . . ____)
. . . _. ,
. ____ _~
(Signed and dated) Ray Dennis

JEFF HUBER Agreeme ntto the condition s set out in this documen t

WIT.CS\
-

--...--.......... . _....... __

,_.,...._. ___

.,._,..

_______________ _

William Barkett
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l)N1GHTF8RCE™
3'd August 2011

Dear Jeff,
In our discussions on the 1st August regarding the notice period that we are currently negotiating,
you indicated some surprise that the outcome of the decision to exit you from Nightforce Optics Is
related to performance Issues.

To clarify this issue, we thought it prudent to ensure that we do have examples of performance
issues documented for your review and understanding.
As you are aware, Ray and I have had numerous discussions with you regarding the issues of a lack of
communication, openness and transparency that the Board has requested time and time again. In
late 2009, you agreed to retract yourself back to a position whereby you were working with the
OMG group to try and facilitate the requirements that the Board requested.
The ongoing restructures that occurred post this initial structural change were directly related to
the Inability for you to meet the organisation's expectations regarding team work, communication,
openness, transparency and accurately reporting. When we asked you to go on 2 months leave, it
was to allow for you to regroup and for the organisation to regroup without the stresses and anxiety
that many of the staff were experiencing.
Issues that have been discussed with you previously and performance discussions have included:

The inability to promote an open and transparent organisation regarding accurate reporting
and factual information sharing with the Board- to the level where you Instructed Senior
staff to keep things 'In-house' and directed them to change information before ft was
submitted to the Board, in complete contravention to the requests and direction given.
The fact that you advised the Board in June 2010 there was approximately $1.4M in
backorders when there was In fact over $2.4M -and an instruction given to the Finance
Manager around that time to change figures in a spreadsheet to reflect your initial advice.
The behaviour you have displayed and the anxiousness that behaviour created for a
significant number of NFO staff, from management to shop floor personnel, has resulted in
no option but to exit you from NFO. NFO had been put in a position where we were at risk
of losing a large number of very key personnel in the event that your employment was
continued. This is as a direct result of your management style, demeanour and the way you
treated some members of the staff.
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Jeff, these are the key points and if required, there could be many more that could be documented,
but for the purposes of understanding that, whilst we appreciate the good work that you have
achieved, there are serious issues that we tried to communicate with you and restructured your role
to assist you in every way we could to help you and the organisation to succeed.
Although we recognised that you endeavoured to alter your style and behaviour, it was not enough
to allow for your peers to feel comfortable to move forward with. Your termination of employment
is for performance issues. Therefore no further salary payments will be made after your termination
date. We antlclpate that your termination date will be 1 August 2012. If you do gain paid
employment under the IRS laws, you wfll need to advise us in writing to that effect.

If you have any further questions or you require further clarification, please do not hesitate to
contact the undersigned.

Kind regards,

,d:-7-/J-.

,-,/o/f
i.

,:

Monika Lenlger-Sherratt
GROUP MANAGER, LIGHTFORCE/NIGHTFORCE OPTICS

NF00687

276

CONFIDENTIAL - Protected Information
Review and Disclosure Limited By Court Order
Huber vs. Lightforce USA {Clea1water County, Idaho, Case No. CV-2012-336)

(

LIGHTFORCE USA INC
COMPANY SHARE OFFER
JEFFHUBER
Effective 9ill October, 2000
Lightforoc: USA-Inc., offers Jeff Hubert.be following Ooodwill, COIDJl311Y share offer
on the basis of tong tenn employment and loyalty.
~ · G()()d.vlll bostd (}!I w1luatkm prfu o/tM b1111lniss, l11ts st~k, pl®t &
equipment and!tmd & bulldingt to tkriv~ a NEI'T VALUE.

I. To :receiv$ 30% (maximum} of eoi:npany gQOdwill over a 6 y~ period
oorumenclng with S% for the year 2000. This increases for each yca:r of
servie<: by 5% unnl reaches a maximum of30%.
2. In the e>1ent offuturo suiffbeing considered in the goodwill equation the total
company goodwill tO be distributed is S00.4. The remaining 20% shall be
administered according to Jeff Huber, Ray Dennis and Kylie Gale, and 1hat to

be detenoined at time of sale of1he company.

3. Major Issues mas follows;
a)

b)

Jeff dies preinaturel.y.
Jeff retires:
i.

To life on the shootingpraire
To opposition bu.sintss interests.
ill.
Due to old age og; 60 yea.!'$.
Jeff is no longer suitable in the job. ie; motor vehicle or bunting
accident causing physical/ mental handicap.
Ray dies "new" still decide to challenge Jeff's position.
Ray and Jeffhave a major fall out.
ii.

c)

d)
e)

4. Consider the following:
a)
Death, ill health or ineapacilfltion of JeffHubet- LFUSA take out
insurance covet 10 the value of $1,000,000 on Jeff Huber. At the
time Jeff Huber is paid via this m,swanee policy using his goodwill
value, this is determined by two independent valuations. Tho (;0$!
oflhese valuatk>n.s to be CQvere<i 50/50 by LFUSA and Jeff Huber.
b)
If Jeff Huber elects to leave voJUrttarily, or employment is
terminated due 10 unsatisfactory performance, then all goodwill is
lost

o)

IfJe.ffHuber retires at a xeasonable age and NO sale ofbusinel;:; is
pending he shall be given the option of exchanging the goodwill
oo:wnulated for shanls fu too company to the value calC\llated to be

the equivalent to goodwill at the time. This is to be done using tWQ
llldeJJendent valuations..

5. Jeff Hub,:r to maintain his focus and busin= interests in LFUSA As the
business grows much ofhls role wiU becomt focused on new product

EXHIBIT

1
l 'd

l'IOti,I

JH-00-020
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,, .

(

development 1111d the potential marl<ets for their exploitation. Consequently it
is essentlal !Mt the,;,; weas be capitalised for the benmt of LFUSA.
6. Year to year bonUS<lS will et\Slll'C that Jeff Hub« Md all other staff members
q1Uillfymg will b e ~ a.s t h e ~ grows according to budg~t.
7. All !ISt)«,IS of wage a(!iustlllcnt. bolllls adjustnlelllll and other work related
adjustme.ols are to be d i ~ -'Uld ~proved in conjunctlon with ~y Dennis
and Kylie O:ale pri<lt to finalisation.

(_.

2:'d

JH- 00021
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DEED OF NON DISCLOSURE, NON COMPETITION AND ASSIGNMENT

BY
THE PARTY NAMED IN ITE.M 1 OF THE SCHEDULE
('Employee•)
IN FAVOUR OF

LIGHTFORCE USA
(DBA NIGHTFORCE OPTICS)
("Company')

s"J

?e~m1_a1m >:<

-"40~ ---~-"'"'""~

~~s~

5,,_

(~·1"12:
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DEED dated

BY:
THE PARTY NAMED IN ITEM 1 OF THE SCHEDULE (•Employee"}
IN FAVOUR OF
LIGHTFORCE USA (OBA NIGHTFOACE OPTICS) 336 HAZEN LANE, OROFINO, IDAHO,
INTRODUCTION

A.

The Company employs or Intends to employ the Employee.

B.

In the course of employment, the Employee may obtain confldentral Information about the
Company and persons with whom the Company deals.

C.

In the course of employment, the Employee may create certain Intellectual property.

D.

The parties wish to provide ior the use of that conflclentlal information, the ownership of any
intellectual property, and for competition by the Employee.

TERMS

PART 1 • PRELIMINARY

1.

DEFINITIONS

In this deed:

'Business• means the business of manufacturing and supplying professional lighting equipment
and accessories, firearms, firearms optics and accessories and any other business carried on by
the Company;
'Confidential Information• means any confidentlal or proprietary information (in any form) of the
Company and lls parent, subsidiary and affiliated corporations (Including Information dlsclosed In
confidence to any of the foregoing by a third party) that Is disclosed to or learned by the Employee
prior to, durlng and ln connection wlth the Employment (whether or not In working hours, whether or
not related to the Employee's usual duties and whether before or after the date of this deed),
Including:
(a)

technologlcal Information relating to the Business Including data, formulae, devices,
drawings, equipment, specificatfons, manufacturing, assembly, lnstalfatlon and testing
processes and techniques, operational parameters, quality control system, maintenance,
servicing and repair procedures, know how and potential product Ideas generated by the
Company or persons engaged by the Company;

(b)

commercial information about the Company and the persons with whom the Company deals
including organisational structure, list of suppliers, customers and prospects;

(c}

market information _Including price lists, sales history, iinancial information, product
development plans, marketing and sales plans, business plans and stra\egies and internal
projections of the Company;

(d)

any other technological and commercial Information of the Company that derives economic
value from not being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its disclosure or use and
which Is the subject of reasonable efforts to maintain its secrecy; and

(e)

any other competlttvely sensitive Information of the Company,

/. j! . :,-").7. /)
... l-,J#"
J
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5.
but excluding any Information:
{f)

In the public domain (other than as a result of a breach of this deed);

(g)

In the Employee's lawful possession before obtaining It In the course of the Employment;

(h)

laW(ully received by the Employee from a third party which ls not obliged to keep that
Information conlldenllal;

(i)

which the Company approves for release from this deed:

0)

which the Company certifies in writing as not being Confidential Information;

'Employment• means the employment of the Employee with the Company commencing on the
date set out In Item 2 of the schedule;
"Intellectual Property" means lntellectual, Industry or commerclal property (In whatever form)
conceived, made, written, developed, discovered, lnvented, modified or Improved by the Employee
(alone or with others) during and In connection with the Employment (whether or not In worklng
hours, whether or not related to the Employee's usual duties and whether before or after the date of
this deed}, including:
(a)

arw inventions, processes, formulae and techniques;

(b)

any designs;

(o)

any copyrlghted material {including any llterary works, photographs, art works, database,
computer program);

(d}

any trade marks, trade names, branding and marketing material;

(a)

any confidential Information, trade secrets and know-how;

(f)

anything copied or derived from the above,

whether registrable or registered, whether patented or patentable;
"Rights• means any and all present, future and world wide rights, title and Interest, whether In
statute, at common Jaw-or rn equity.

2.

INTERPRETATION
In this deed:

---i1·

. ; -. .J-I

,·'

·1 / ~/7-//

2.1

neuter Includes masculine and feminine;

2.2

singular Includes plural and vice versa;

2.3

reference to a person includes a corporation, Incorporated association, unincorporated
association and partnership;

2.4

headlngs do not affect lnterpretation;

2.5

no rule of construction· applies to the disadvantage of a party because that party put
forward this deed or any portion of 11;

2.6

ff a provision of this deed would, but for this clause, be unenforceable:

2.6.1

the provision must be read down to the extent necessary to avoid that result;

2.6.2

ff the provision cannot be read down to that extent, it must be severed without
affecting the validity and enforceabllity of lhA rP.m.ilnd..:ir of thfs deed;
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6.
2.7

3.

reference to a party:
2.7.1

if m~re than 1 means each of them Jointly and i.everally;

2.7.2

Includes a successor to the rights or obligations of that party under this deed;

2.8

reference to leglslat!on includes the legislation as amended, any substituted legislation,
any sub-ordinate legislation under that leglslallon and any orders under that legfs!atlon;

2.9

another grammallcal form of a defined word has a corresponding meaning;

2.10

the introduction Is correct and forms part of this deed;

2.11

references to "including• or "Includes• means without limitation.

PART 2 - NON COMPETITION.

3.1

3.2

Without the Company's written consent, the Employee must not, during Employment or for
12 months after the Employment ends:
3.1.1

Carry on a business competitive with the Business;

3.1.2

Compete with the Company to supply goods or services to a person who was
a customer of the Company during Employment or for 12 months after the
Employment ends;

3.1.3

Compete with the Company 1n a tender, received or answered by the
Company during the Employment or for 12 months after the Employment
ends; to supply goods or services;

3.1.4

Act as an adviser, consultant, employee, agent, company officer or manager
of a person who does anything specified In any previous paragraph of this
s~b-clause during Employment or for 12 months after the Employment ends;

In the event that the employee is terminated for any reason other than performance
related Issues {as defined) and/or summary dismissal (as defined), the employer will pay
the employee an amount congruent with the base salary at the time of termination for the
period as stipulated In 3.1 rn accordance with the provisions outlined in 3.2.1 and 3.2.2.
3,2.1

lf, at any time in the specified 12 months from termination as per 3.2, the
employee is employed with another employer, or acts as a comiultant or
agent In the tlmeframe as outlined In 3.2, from which the employee derives
any torm of compensation equal to, or In excess of the base salary at the time
of tern;iination, the payment as prescribed In 3.2 will cease.
(a)

The employee wlll advise the employer immediately of any
arrangement the employee has entered In to whereby the employee
is derMng a form of monetary compensation within the agreed 12
month period from the date of termination of employment.

3.2.2

If the compensation derived by the new employer, consultancy or agent
arrangement is less than the employee's base salary at the time of
termination, the employer will pay the difference between the compensation
the employee receives from their new employment, consultation and/or agent
arrangement and the base salary effective at the time of termination for the
remainder of the 12 month period.

3.2.3

Performance Issues for the purposes of this clause are defined as sub
standard performance which is properly managed through a performance
management program, lncludlni:i a formal warning process, Summary
dismissal for the purposes of this Clause is defined as immediate termination
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7.

of employment, for acts of wilful misconduct, serious breaches of adherence
to policy and procedures, theft, fraudulent behaviour and/or any unlawful
behaviour.

PART 2 • CONFIDENTIAL INFORMATION
4.

OWNERSHIP

The Employee acknowledges that as between the Employee and the Company, the Company Is at
all times the sole benellclal owner of all Rights In and to the Confidential Information.
5.

USE AND DISCLOSURE

The Employee must not use or disclose Confidential Information before, during or after the
Employment except as provided below:
5.1

5.2

6.

The Employee may dlsc)ose (or permit anyone else to disclose) Confidential Information if:
5.1.1

the Company has consented in writing; or

5.1.2

that disclosure Is required by law.

The Employee may use Confidential Information:
5.2.i

in the course of the Employment for the purpose of the Employment; or

5.2.2

if the Company has consented In writing.

CONFIDENTIAL INFORMATION DELIVERY

On demand {during or after the Employment) and at the end of the Employment, the Employee
must:

7.

6.1

deliver to the Company, in a fonn readily useable by the Company, all Confidential
Information In the possession or control of the Employee;

6.2

delete all Confidential Information held electronically in any medium Qncluding home and
portable computers, discs and tapes) In !he possession or control of the Employee;

6.3

deliver to the Company all designs, drawings, materials, documents, plans, records, notes
or other papers an·d any copies In the Employee's possession or control relating In any
way to the Business, which at all times shall be the property of the Company,

COMMENCEMENT OF OBLIGATION

The Employee's ooligations under this part commences Immediately upon Confldentfal Information
being dlsclo.sed to or learnec! by the Employee, whether or not before or after the commencement of
the Employment and whether or not the Company offers employment to the Employee.
PART 3 - INTELLECTUAL PROPERTY

8.

OWNERSHIP AND ASSIGNMENT

8.1

The Employee acknowledges that the Company (or Its nominee} Is entitled to the
exclusive ownership of the Rights rn and to any Intellectual Property.

8.2

The Employee irrevocably and uncondltionally assigns, grants and delivers exclusively to
the Company (or Its nominee) the Employee's Rights In and to any Intellectual Property.
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8.

8.3

9.

The parties acknowledge that the remuneration paid by the Company to the Employee In
connection with his or her Employment constitutes sufficient consideration In respect of
such assignment, grant or delivery.

DISCLOSURE

The Employee must as soon as practicable after the creation of the Intellectual Property disclose
the same to the Company and all Information relating to that Intellectual Property Including
specttlcatlons, explanations, formulae and working drawings.
10.

DELIVERY

On demand (during or after the Employment) and at the end of the Employment, the Employee
must:

11.

10.1

deliver to the Company, In a form readily useable by the Company, all Intellectual Property
ln the possesslorrand control of the Employee;

10.2

delete all lntellecrual Property held electronically In any medium (including home and
portable computers, discs and tapes) In the possession and control of the Employee.

PROTECTION OF RIGHTS
11.1

11.2

The Employee must:
11.1.1

not make any claim to any Intellectual Property (whether In statute, at
common law or in equity) or otherwise challenge the Company's Rights In
and to any Intellectual Property or assist any other third parties to do so;

11.1.2 ·

co-operate with the Company, Its representatives and advisers In obtaining
protection of the Company's Rights In and to any Intellectual Property;

11.1.3

not oppose the grant of any statutory protection to the Company In respect of
any Intellectual Property;

11.1.4

at the request and cost of the Company, sign any instrument and do anything
else necessary:
(a)

for the Company to obtain protection of its Rights In and to any
lntellectual Property;

(b)

to parfect or evidence the Company's Rights In and to any Intellectual
Property.

Without limiting the Employee's obllgations in clause 11.1, the Employee will at Iha
request and cost of the Company execute and deliver to the Company any assignments
and documents for the purpose of establishing, evidencing, enforcing or defending the
Company's complete, exclusive, perpe!Ua1 and worldwide ownership oi all Rights in and to
any Intellectual Property.
PART 4 • MISCELLANEOUS

12.

DISPARAGEMENT

The Employee shall not at any time during or after the Employment make false, misleading or
disparaging statements about the Company lncludlng its products, management, employees and
customers.
FUTURE EMPLOYMl;:NT
13.i

At any time before and for 12 months after the end of the Employment, the Employee shall
provide any prospective employer with a copy of this deed.
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9.
to
The Employee also expressly consents to the Company providing a copy of this deed
the
any of the Employee's future employers at any time before and for i 2 months after
end of the Employment.

13.2

TERMS OF EMPLOYMENT

14.

14. i

This deed constitutes a term of the employment contract between the Employee and
Company.

14.2

This deed prevalls over other terms of that employment contract to the extent of any
Inconsistency.

the

PRIOR AGREEMENTS

15.

otherwise, limiting
The Employee warrants that he or she ls not under any obligation, contractual or
solicit customers
to
,
Company
the
for
services
freely
perform
to
right
or
ability
her
or
hls
or affecting
n.
Informatio
of
type
any
use
to
or
or potential customers
OTHER RIGHTS

16.

statute)
This deed does not Umlt the Company's other rights {under common law, equlty or
n
about use of Confidential Information, ownership of lntellectual Property and compatltlo
by employees.

16,1

16.2

,
The existence of a cl aim by the Employee, whether predicated on thls deed or otheiwlse
shall not constitute a defence to the Company's enforcement of this dead.

16.3

deed
The Company may recover from the Employee lts reasonable costs in enforcing this
or preventing !ts breach by the Employee.

INJUNCTION

17.

Without llmltlng the Company's remedies, if the Employee breaches this deed, the
obtain an Injunction In any court of competent Jurisdiction.

Company may

NO WAIVER

16.

right. A waiver Is
A party waives a right under this deed only by written notice that It waives that
limited to the specific instance to which It relates and to the specific purpose for which

lt ls glVen.

OTHER RULES

19.

law,
The rights and obligations In this deed are not exclusive of any provided by appllcable
equity.
In
e
partlcularlythe duty of confidenc
AMENDMENT

20.

This deed can be amended only-by written agreement of the parties.
21.

NOTICES

21.1

Notice can oi;ily be In Eng!tsh, in writing and signed by the party or Its agent.

21.2

Notice can only be given to a party:
21.2.1
21.2.2

'· .·') . .7. _I I
. .>/7/C-J
,,-'/

personally;
by registered post to the party's last known place of business or residence.
Notice by post is deemed to be received at the time at which the letter would
be dellvered ln the ordinary course of post;

>

.

.· 7'\

{ ,
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21.2.3

-1.kJ,,

·-- 10.
.- .
by facsimile to the party'..sjast k ~!mile ad'-;X;ss. Notice by facsimile
reeel¥£J~en the sending machine confirms

~-

21.3

1.

2.

..............

__ ...

Where two or more people comprise a party, notice to one is effective notice to a11.?

GOVERNING LAW.

1.1

This deed is governed by the laws of the State of Idaho.

1.2

The courts of the State of Idaho have exclusive jurisdiction in connection with this dead.

1.3

The parties submit to the Jurisdiction of those courts and any courts that have Jurisdiction
to hear appeals from those courts.

ENTIRE AGREEMENT
2.1

This deed Is the whole contract between the parties about Its subject matter.

2.2

The only terms Implied In this deed are those implied by mandatory operation of law.

2.3

This deed supersedes any prior contract or obligation between the parties about its
subject matter.

EXECUTED as a deed
SIGNED by

t~(lmw.tR·
)A
(_/ ffi'ej

I/ I

pras1mce-ef:

. . . . . . . tt-1/i ··.:·: . . . . .sig~;i~~~·~f.Wlt~..·-··

)

)

.

; ·'

.

· 1 //., IJ /

·

_::· ·e;';/::r;r·····l/kii~i~:~~;·~t~~~iZ:!-'

. .. ..L.!f!.!ii.t ;;/:'!:'i<~/1 I

I
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SCHEDULE
ITEM 1
Name of Employee: [*'1
Address of Employee: ("*j

ITEM 2
Commencement Date of Employment: l*"]
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SECTION!
INTRODUCTION

This Manual is designed to acquaint you withLightforce USA, Inc. and provide you with
infonnation about working conditions, benefits, and policies affecting your employment.
The information contained in this Manual applies to all employees of Lightforce USA,
Inc.. Following the policies described in this Manual is considered a condition of
continued employment. However, nothing in this Manual alters an employee's status.
The contents of this Manual shall not constitute nor be construed as a promise of
employment or as a contract between the Company and any of its employees. The
Manual is a summary of our policies, which are presented here only as a matter of
infonnation.
You are responsible for reading, understanding, and complying with the provisions of this
Manual. Our objective is to provide you with a work environment that is constructive to
both personal and professional growth.
1.1 CHANGES IN POLICY

This Manual supersedes all previous employee manuals and memos that may have been issued from time to time on subjects covered in this Manual.
However, since our business and our organization are subje<:t to change, we reserve the
right to interpret, change, suspend, cancel, or dispute with or without notice all or any part
of our policies, procedures, and benefits at any time. We will notify all employees of
these changes. Changes will be effective on the dates determined by the Company, and
after those dates all superseded policies wiH be null.
No individual supervisor or manager has the authority to change policies at any time. If
you are uncertain about any policy or procedure,- speak with your dire<:t supervisor.
1.2 EMPLOYMENT APPLICATIONS

We rely upon the accuracy of information contained in the employment application and
the accuracy of other data presented throughout the hiring process and employment. Any
misrepresentations, falsifications, or material omissions in any of this information or data
may result in exclusion of the individual from further consideration for employment or, if
the person has been hired, termination of employment.
1.3 EMPLOYMENT RELATIONSIIlP

You enter into employment voluntarlly, and you are free to resign at any time for any
reason or no reason. Similarly, Lightforce, USA, Inc. is free to conclude its relationship
with any employee at any time for any reason or no reason. Following the probationary

4
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period, employees are required to follow the Employment Termination Policy (See
Section 3.13).
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SECTI0N2
DEFINITIONS OF EMPLOYEES STATUS
"EMPLOYEESn DEFINED
An "employee" of Lightforce USA, Inc. is a person who regularly works for Lightforce
USA, Inc. on a wage or salary basis. "Employees" may include ex.empt, non-ex.empt,
regular full-time, regular parHitne, and temporary persons, and others employed with the
Company who are subject 10 the control and direction of Lightforce USA, Inc. in the
perfonnance of their duties.

REGULAR FULL-TIME
Employees who have completed the 90-day probationary period and who are
regularly scheduled to work 38 or more hours per week. Generally, they are
eligible for the Company's benefit package, subject to the terms, conditions, and
limitations of each benefit program.

REGULAR PART-TIME
Employees who have completed the 90-day probationary period and who are
regularly scheduled to work less than 38 hours per week.

TEMPORARY (FULL-TIME or PART-TIME)
Those whose perfonnance is being evaluated to determine whether further
employment in a specific position or with the Company is appropriate or
individuals who are hired as interim replacements to assist in the completion of a
specific project or for vacation relief. Employment beyond any initially stated
period does not in any way 1mply a change in employment status. Temporary
employees retain that status until they are notified of a change. They are not
eligible for any of the Company's benefit programs.

PROBATIONARY PERIOD FOR NEW EMPLOYEES
A new employee whose perfonnance is being evaluated to detennine whether
further employment in a specific position or with Lightforce USA, Inc. is
appropriate. When an employee completes the probationary period, the employee
will be notified 9fhis/her new status with Lightforce USA, Inc ..

6
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SECTI0N3
EMPLOYMENT POLICIES
3.1 NON-DISCRIMINATION
In order to provide equal employment and advancement opportunities to all individuals,
employment decisions at Lightforce USA, Inc. will be based on merit, qualifications, and
abilities. Lightforce USA, Inc. does not discriminate in employment opportunities or
practices because of race, color, religion, sex, national origin, age or disability.

Lightforce USA, Inc. will make reasonable accommodations for qualified individuals
with known disabilities unless doing so would result in an undue hardship. This policy
governs all aspects of employment, including selection, job assignment, ci;,mpe~ation,
discipline, tennination, and access to benefits and training.
Employees with questions or concerns about discrimination in the workplace are
encouraged to bring these issues to the attention of their supervisor. Employees can raise
concerns and make reports without fear of reprisal. Anyone found to be engaging in
unlawful discrimination will be subject to disciplinary action, including termination of
·
employment.
3.2 NON-DISCLOSURE/CONFIDENTIALITY

The protection of confidential business information and trade secrets is vital to the
interests and success of Lightforce USA, Inc.. Such confidential infonnation includes,
but is not limited to, the following examples:
•

Compensation data,

• Financial information,
• Marketing strategies,
•

Pending projects and proposals,

•

Proprietary production processes,

• Personnel/Payroll records, and
•

Conversations between any persons associated with the company.

All employees are required to sign a non-disclosure agreement as a condition of

employment.
Employees who improperly use or disclose trade secrets or confidential business
information will be subject to disciplinary action, including termination of employment
and legal action, even if they do not actually benefit from the disclosed information.

7

NF00255

296

3.4 PROBATIONARY PERIOD FOR NEW EMPLOYEES

The probationary period for regular full-time and regular parMime employees lasts up to
90 days :from date of hire. During this time, employees have the opportunity to evaluate
our Company as a place to work and management has its first opportunity to evaluate the
employee. During this introductory period, both the employee and the Company have the
right to tenninate employment without advance notice.
·
Upon satisfactory completion of the probationary period, a 90-day review will be given
and benefits will begin as appropriate. All employees, regardless of classification or
length of service, are expected to meet and maintain Company standards for job
performance and behavior (See Section 4, Standards of Conduct).
3.5 OFFICE HOURS

Lightforce USA, Inc. office is open for business from 7:00 a.m. to 5:30 p.m. Monday
through Thursday, except for Holidays (See Section 6.7, Holidays).
The standard workweek is 40 hours of work (see Section 5.3, Overtime). In the
computation of various employee benefits, the employee workweek is considered to begin
on Sunday (starting at 12:01 a.m.) through Saturday (ending at 12:00 a.m.), unless a
supervisor makes prior other arrangement with the employee.
3.6 LUNCH PERIODS

Employees are allowed a one-hour lunch break. Lunch breaks generally are taken
between the hours of 11 a.m. and 2:00 p.m. on a staggered schedule so that your absence
does not create a problem for co-workers or clients.
3.7 BREAK PERIODS

Lightforce USA, Inc does not provide for employees to break during production activities
except for the above outlined lunch period.

If employees have unexpected personal business to take care of, they must notify their

direct supervisor to discuss time away from work and make provisions as necessary. Your
supervisor must be notified a minimum of three (3) days in advance. Personal business
should be conducted on the employee's own time.
·
Employees who do not adhere to the break policy will be subject to disciplinary action,
including termination.

8
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3.8 PERSONNEL FILES

: job application, resume, records of
Employee personnel files include the following
ds of disciplinary action and
participation in training events, salary history, recor coaching, and mentoring.
ws,
revie
ce
nnan
documents related to employee perfo
, Inc., and access to the infonnation is
Personnel files are the property of Lightforce USA
e USA, Inc. who have a legitimate reason
restricted. Management personnel of Lightforc
to review the :file are allowed to do so.
ld contact their supervisor.
Employees who wish to review their own file shou
3.9 PERSONNEL DATA CHANGES

ptly notify their supervisor of any
It is the responsibility of each employee to prom
changes in personnel data such as:
Mail ing address,

•

• Telephone numbers,
•

Name and number of dependents, and

•

gency.
Individuals to be contacted in the event of an emer

An employee's personnel data should be

accurate and current at all times.

Y CLOSINGS
3.10 INCLEMENT WEATHER/EMERGENC

her, fires, or power failures can disrupt
At times, emergencies such as severe weat
office will be made by the Vice President
company operations. The decision to close the
office, employees will receive official
only. When the decision is made to close the
notification from their supervisors.
y closings will be unpaid for all nonTime off from scheduled work due 10 emergenc
d like to be paid, they are pennitted to
exempt employees. However, if employees woul
use vacation time if it is available to them.
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3.11 EMPLOYEE PERFORMANCE REVIEW AND PLANNING SESSIONS

Supervisors will conduct performance reviews and planning sessions with all regular fulltime and regular part-time employees after six months of service. Supervisors may
conduct informal perfonnance reviews and planning sessions more often ifthey choose.
Perfonnance reviews and planning sessions are designed for the supervisor and the
employee to discuss his/her current job tasks, encourage and recognize attributes, and
discuss positive, purposeful approaches for meeting work-related goals. Together,
employee and supervisor discuss ways in which the employee can accomplish goals or
learn new skills. The planning sessions are designed for the employee and his/her
supervisor to make and agree on new goals, skills, and areas for improvement.
Lightforce USA, Inc. directly links wage and salary increases with performance. Your
perfonnance review and planning sessions will have a direct effect on any changes in
your compensation. For this reason among others, it is important to prepare for these
reviews carefully, and participate in them fully.
New employees will be reviewed at the end of their probationary periods (see Section 3.3,
Probationary Period for New Employees). After the initial review, the employee will be
reviewed according to the regular annual schedule.

3.12 OUTSIDE EMPLOYMENT
Employees may hold outside jobs in non-related businesses or professions as long as the
employee meets the performance standards of their job description with Lightforce USA,
Inc.. Unless an alternative work schedule has been approved by Lightforce USA, Inc.,
employees will be subject to the company's scheduling demands, regardless of any
existing outside work assignments.
Lightforce USA, Inc.'s office space, equipment, and materials are not to be used for
outside employment.

3.13 CORRECTIVE ACTION
Lightforce USA, Inc. holds each of its employees to certain work rules and standards of
conduct (see Section 4). When an employee deviates from these rules and standards,
Lightforce USA, Inc. expects the employee's supervisor to take corrective action.
Corrective action at Lightforce USA, Inc. is progressive. That is, the action taken in
response to a rule infraction or violation of standards typically follows a pattern
increasing in seriousness until the infraction or violation is corrected.

',.

~-
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The usual sequence of corrective actions includes an oral warning, a written warning,
probation, and finally termination of employment. In deciding whlch initial corrective
action would be appropriate, a supervisor will consider the seriousness of the infraction,
the circumstances surrounding the matter, and the employee's previous record.
ough committed to a progressive approach to corrective action, Lightforce USA, Inc.
nsiders certain rule infractions and violations of standards as grounds for immediate
nnination of employment. These include but are not limited to: theft in any form,
s;:,,..insubordinate behavior, vandalism or destruction of company property, being pn company
property during non-business-hours, the use of company equipment and/or company
vehicles without prior authorization by Vice President, untruthfulness about personal
work history, skills, or training, divulging Company business practices, and
misrepresentations of Lightforce USA, Inc. to a customer, a prospective customer, the
genera] public, or an employee.

3.14 EMPLOYMENT TERMINATION
Termination of employment is an inevitable part of personnel activity within any
organization, and many of the reasons for termination are routine. Below are a few
examples of some of the most common circumstances under which employment is
terminated:
• Resignation - voluntary employment termination initiated by an employee.
• Termination - involuntary employment termination initiated by Lightforce USA,
Inc..
• Layoff - involuntary employment termination initiated by Lightforce USA, Inc.
for non-disciplinary reasons.
When a non-exempt employee intends to tenninate his/her employment with Lightforce
USA, Inc., he/she shall give Lightforce USA, Inc. at least two (2) weeks written notice.
Exempt employees shall give at least four (4) weeks written notice.
Since employment with Lightforce USA, Inc. is based on mutual consent, both the
employee and Lightforce USA, Inc. have the right to terminate employment at will, with
or without cause during the Introductory/Probationary Period for New Employees (See
Section 3.3, Introductory/Probationary Period for New Employees).
Any employee who terminates employment with Lig4tforce USA, Inc. shall return all
files, records, keys, and any other materials that are property ofLightforce USA, Inc.. No
final settlement of an employee's pay will be made until all items are returned in
appropriate condition. The cost of replacing non-returned items will be deducted from
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the employee's final paycheck. Furthermore, any outstanding ftnancial obligations owed
to Lightforce USA, Inc. will also be deducted from the employee's final check.
Employee's benefits will be affected by employment tennination in the following
manner. All accrued vested benefits that are due and payable at termination will be paid.
Some benefits may be continued at the employee's expense (See Section 5, Benefits) if
the employee elects to do so. The employee will be notified of the benefits that may be
continued and of the terms, conditions, and limitations.

3.16 HEALTH-RELATED ISSUES
Employees who become aware of any health-related issue, including pregnancy, should
notify their supervisor of health status. This policy has been instituted strictly to protect
the employee.
A written «permission to work" from the employee's doctor is required at the time or
shortly after notice has been given. The doctor's note should specify whether the
employee is able to perfonn regular duties as outlined in his/her job description.
A leave of absence may be granted on a case-by-case basis. If the need arises for a leave
of absence, employees should notify their supervisor.

3.17 EMPLOYEE REQUIRING MEDICAL ATTENTION

In the event an employee requires medical attention, whether injured or becoming ill
while at work, the employee's personal physician must be notified immediately. If it is
necessary for the employee to be seen by the doctor or go to the hospital, a family
member will be called to transport the employee to the appropriate facility. If an
emergency arises requiring Emergency Medical Services to evaluate the injury/illness of
an employee on-site, the employee will be responsible for any transportation charges.
Furthermore, Lightforce USA, Inc.'s employees will not be responsible for transportation
of another employee due to liabilities that may occur.
A physician's "return to work" notice may be required.
3.18 BUILDING SECURITY
All employees who are issued keys to the office are responsible for their safekeeping.
These employees will sign a Building Key Disbursement form upon receiving the key.
The last employee, or a designated employee, who leaves the office at the end of the
business day asswnes the responsibility to ensure that all doors are securely locked, the
alarm system is anned, thermostats are set on appropriate evening and/or weekend
setting, and all appliances and lights are turned off with exception of the lights normally
left on for security purposes. Employees are not allowed on Company property after
hours without prior authorization from the Executive Staff.
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3.19 INSURANCE ON PERSONAL EFFECTS
Al] employees should be sure that their own personal insurance policies cover the loss of
anything occasionally left at the office. Lightforce USA, Inc. assumes no risk for any loss
or damage to personal property.

3.20 SUPPLIES; EXPENDITURES; OBLIGATING THE COMPANY
Only authorized persons may purchase supplies in the name of Lightforce USA, Inc.. No
employee whose regular duties do not include purchasing shall incur any expense on
behalf of Lightforce USA, Inc. or bind Lightforce USA, Inc. by any promise or
representation without written approval.

3.21 EXPENSE REIMBURSEMENT
Expenses incurred by an employee must have prior approval by a supervisor.
Reimbursements under $25.00 will be included in the employee's next regular paycheck.
An example of such an expense would include mileage. If the amount is more than
$25.00, the reimbursement request will be processed like an invoice. All completed
reimbursement request forms should be turned in to Accounts Payable/Payroll
Department.

3.22 PARKING
Employees must park their cars in areas indicated and provided by the Company.

13
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3.23 VISITORS IN THE WORKPLACE

To provide for the safety and security of employees, visitors, and the facilities at
Lightforce USA, Inc., only authorized visitors are allowed in the workplace. Restricting
unauthorized visitors helps ensure security, decreases insurance liability, protects
confidential infonnatlon, safeguards employee welfare, and avoids potential distractions
and disturbances.
3.24 IMMIGRATION LAW COMPLIANCE

Lightforce USA, Inc. employs only United States citizens and those non-U .S. citizens
authorized to work in the United States in compliance with the hnmigration Reform and
Control Act of 1986.
Each new employee, as a condition of employment, must complete the Employment
Eligibility Verification Form I-9 and present documentation establishing identity and
employment eligibility. Former employees who are rehired must also complete the fonn
ifthey have not completed an I-9 with Lightforce USA, Inc. within the past three years or
if their previous 1-9 is no longer retained or valid.
SECTI0N4
STANDARDS OF CONDUCT

The work rules and standards of conduct for Lightforce USA, Inc. are important, and the
Company regards them seriously. All employees are urged to become familiar with these
rules and standards. In addition, employees are expected to follow the rules and standards
faithfully in doing their own jobs and conducting the Company's business. Please note
that any employee who deviates from these rules and standards will be subject to
corrective action, up to and including tennination of employment (see Section 3.12,
Corrective Action).
While not intended to list all the forms of behavior that are considered unacceptable in
the workplace, the following are examples of rule infractions or misconduct that may
result in disciplinary action, including terntlnation of employment.
•
•
•

Theft or inappropriate removal or possession of property;
Falsification of timekeeping records (See Section 5.2, Timekeeping);
Working under the influence of alcohol or illegal drugs (See Section 4.6, Substance
Abuse);
~ • Possession, distribution, sale, transfer, or use of alcohol or illegal drugs in the
workplace (See Section 4.6, Substance Abuse);
• Fighting or threatening violence in the workplace;
• Boisterous or disruptive activity in the workplace;
• Negligence or improper conduct leading to damage of company-owned or customerowned property;
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•
•
•
•
•
•
•
•
•

Insubordination or other disrespectful conduct;
Violation of safety or health rules;
Sexual or other unlawful or unwelcome har{lssment (See Section 4.3, Harassment,
Including Sexual Harassment);
Excessive absenteeism or any absence without notice (See also, Section 4.1
Attendance/Punctuality and 4.2, Absence without Notice);
Unauthorized use of telephones, or other company~owned equipment (See Section
·
4.4, Telephone Use);
other than business (i.e. playing games on
purposes
for
equipment
company
Using
computers or personal Internet usage);
Unauthorized disclosure of business "secrets" or confidential information;
Violation of personnel policies; and
Unsatisfactory performance or conduct

4.1 ATTENDANCE/PUNCTUALITY

The Company expects that every employee will be regular and punctual in attendance.
This means being in the office, .ready to work, at their starting time each day.
Absenteeism and tardiness places a burden on other employees and on the Company.
If you are unable to report for work for any reason, notify your supervisor before regular
starting time. You are responsible for speaking directly with your supervisor about your
absence. It is not acceptable to leave a message on a supervisor's voice mail, except in
extreme emergencies. In the case of leaving a voice-mail message, a follow-up call must
be made later that day. The company phone number is 208-476-9814.
Should undue tardiness become apparent, disciplinary action may be required.
If there comes a time when you see that you will need to work some hours other than
those that make up your usual work week, notify your supervisor at least two working
days in advance. Each request for special work hours will be considered separately, in
light of the employee's needs and the needs of the Company. Such requests may or may
not be granted.
4.2 ABSENCE WITHOUT NOTICE

When you are unable to work owing to illness or an accident, please notify your
supervisor. This will allow the Company to arrange for temporary coverage of your
duties, and helps other employees to continue work in your absence. lfyou do not report
for work and the Company is not notified of your status, it will be assumed after two
consecutive days of absence that you have resigned, and you will be removed from the
payroll.
If you become ill while at work or must leave the office for some other reason before the
end of the workday, be sure to inform your supervisor of the situation.
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4.3 HARASSMENT, INCLUDING SEXUAL HARASSMENT
Lightforce USA, Inc. is committed to providing a work environment that is free of
discrimination and unlawful harassment Prohibited behavior includes unsolicited and
unwelcome contact that has sexual overtones. This includes: Written contact such as
sexually suggestive letters., notes or invitation; verbal contact such as suggestive or
obscene comments, threats, slurs, epithets, jokes or sexual proposition; physical contact
such as intentional touching, pinching, brushing against another's body, impeding or
blocking movement, assault, coercing sexual intercourse and visual contact such as
leering or staring at another's body, gesturing, displaying sexually suggestive objects or
pictures, cartoons, posters or magazines.
Lightforce USA Inc. has a policy that there is to be no inter-company dating, etc. If this
situation should arise, one of the employees will be required to resign his or her position.
If you believe you have been the victim of harassment, or know of another employee who
has, report it immediately. Employees can raise concerns and make reports without fear
of reprisal.
Any supervisor who becomes aware of possible harassment should promptly advise the
Vice President who will handle the matter in a timely and confidential manner.

4.4 TELEPHONE USE
Lightforce USA, Inc telephones are intended for the use of serving our customers and in
conducting the Company's business.
Personal usage during business hours is discouraged except for extreme emergencies. All
personal telephone calls should be kept brief to avoid congestion on the telephone line.
To respect the rights of all employees and avoid miscommunication in the office,
employees must infonn family members and friends to limit personal telephone calls
during working hours.

If an employee is found to be deviating from this policy, he/she will be subject to
disciplinary action (See Section 3.12, Corrective Action).
4.5 PUBLIC IMAGE
A professional appearance is important anytime that you come in contact with customers
or potential customers. Employees should be well groomed and dressed appropriately for
our business and for their position in particular.
Consult your supervisor if you have any questions about appropriate business attire.
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4.6 SUBSTANCE ABUSE
The Company is committed to providing a safe and productive workplace for its
employees. In keeping with this commitment, the following rules regarding alcohol and.
drugs of abuse have been established for all staff members, regardless of rank or position,
including both regular and temporary employees. The rules apply during working hours
to all employees of the Company while they are on Company premises or elsewhere on
Company business.

The manufacture, distribution, possession, sale. or purchase of controlled
substances of abuse on Company property is prohibited.
Being under the influence of illegal drugs, alcohol, or substances of abuse on
Company property is prohibited.
Working while under the influence of prescription drugs that impair performance
is prohibited.
So that there is no question about what these rules signify, please note the following
deftnitions:

Company property: All Company owned or leased property used by employees.
Controlled substance of abuse: Any substance listed in Schedules I-V of Section
202 of the Controlled Substance Act, as amended;.
Drug: Any chemical substance that produces physical, mental, emotional, or
behavioral change in the user.

Drug paraphernalia: Equipment, a product, or material that is used or :intended for
use in concealing an illegal drug, or otherwise introducing into the human body an
illegal drug or controlled substance.
Illegal drug:
a. Any drug or derivative thereof whose use, possession, sale, transfer, attempted
sale or transfer, manufacture, or storage is illegal or regulated llllder any federal,
state, or local law or regulation.
b, Any drug, including - but not limited to - a prescription drug, used for any
reason other than that prescribed by a physician.
c. Inhalants used illegally.
Under the influence: A state of not having the nonnal use of mental or physical
faculties resulting from the voluntary introduction into the body of an alcoholic
beverage, drug, or substance of abuse.
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a violation
Consistent with the rules listed above, any of the following actions constitutes
action, up
ary
disciplin
to
ee
employ
an
subject
of the Company's policy on drugs and may
to and including immediate termination.
Using, selling, purchasing, transferring, manufacturing, or storing an illegal drug
or drug paraphernalia, or attempting to or assisting another to do so, while in the
course of employment.
Working or reporting to work, conducting Company business or being on
an
Company property while under the influence of an illegal drug or alcohol, or in
impaired condition.
4.8 INTERNET USE
when
Lightforce USA, Inc. employees are allowed use of the Internet and e-mail
s.
busines
ny's
Compa
the
t
conduc
and
rs
necessary to serve our custome
to
Employees may use the Internet when appropriate to access information needed
for
iate
appropr
conduct business of the Company. Employees may use e-mail when
Company business correspondence.
k Use of
Use of the Internet must not disrupt operation of the company computer networ
ees are
Employ
ivity.
product
ee's
employ
an
the Internet must not interfere with
lawful.
and
ethical
is
that
manner
responsible for using the Internet in ~
right to
Internet messages are public and not private. Lightforce USA, Inc. reserves the
access and monitor all files and messages on its systems.
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SECTIONS
WAGE AND SALARY POLICJES
5.1 WAGE OR SALARY INCREASES
Although the Company's salary ranges and hourly wage schedules will be adjusted on an
ongoing basis~ Lightforce USA, Inc. does not grant "cost of living" increases.
Performance is the key to wage increases in the Company.
5.2 TIMEKEEPING
Accurately recording time worked is the responsibility o~ every non-exempt employee.
Time worked is the time actually spent on ajob(s) perfonning assigned duties.
Lightforce USA, Inc. does not pay for extended breaks or time spent on personal matters.
Authorized personnel will review time records each week. Any changes to an employee's
time record must be approved by his/her supervisor. Questions regarding the timekeeping
system or time cards should be directed to the supervisor.
Time Badges - Non-exempt employees will be issued a time badge on their first
day of employment. The employee will be given thorough instructions on usage
and instructions on what to do should a problem occur. A sick leave fonn must be
filled out and given to administration on the day or your return, or you wiU not
receive pay for the missing hours..
5.3 OVERTIME
Lightforce USA, Inc. is open for business 40 hours per week. Overtime compensation is
paid to non-exempt employees in accordance with federal and state wage and hour
restrictions. Overtime is payable for all hours worked over 40 per week at a rate of one
and one-half times the non-exempt employee's regular hourly rate. Time off on personal
time, holidays, or any leave of absence will not be considered hours worked when
calculating overtime. In addition, vacation time does not constitute hours worked.
All overtime work performed by an hourly employee must receive the supervisor's prior
authorization. Overtime worked without prior authorization from the supervisor may
result in disciplinary action. The supervisor's signature on a timesheet authorizes pay for
overtime hours worked.
5.4PAYDAYS
All employees are paid bi-weekly. Paydays occur on Thursdays and will be directly
deposited into either a checking or savings account. You must provide the administrative
staff with a voided check upon hire. In the event that a regularly scheduled payday falls
on a weekend or holiday, employees will receive pay on the next day of operation.
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the employee's paycheck will be
If a regular payday falls during an employee's vacation,
available upon his/her return from vacation.
to any person other than the
Paychecks will not, under any circumstances, be given
also be mailed to the employee's
employee without written authorization. Paychecks may
nt upon request.
address or deposited directly into an employee's bank accou
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SECTION6
BENEFITS AND SERVICES
ever, the
program for its full-time employees. How
Lightforce USA, Inc. offers a benefits
ily be
ssar
nece
will
signify that an employee
and
existence of these programs does not
in
d
ude
incl
efits
ssary to qualify for the ben
employed for the required time nece
administered through these programs.

6.1 GROUP INSURANCE
HEALTH INSURANCE
at this
date. Please see Administrative staff
You wiH be eligible 90 days after hire
time.
e USA, Inc. for the employee only.
• Coverage is provided by Lightforc
on the pay
deduction for health insurance begins
The employee's portion of the premium
period prior to coverage start date.
any of the
complete terms and/or conditions of
This Manual does not contain the
general
ide
prov
plans. It is intended only to
Company's current insurance benefit
issued
ts
men
docu
flict between the Manual and any
be
will
explanations. [If there is ever any con
ns
latio
regu
e
carriers, the carrier's guidelin
by one of the Company's insurance
regarded as authoritative.]

•

6.3 SOCIAL SECURITY/MEDICARE
and participates
tax from all employees' earnings
Lightforce USA, Inc. withholds income
as required
ram
e withholding and matching prog s
in FICA (Social Security) and Medicar
bylaw.
6.4401k
e USA,
ount (Simple IRA) plan offers Lightforc
The Simple Investment Retirement Acc
rable tax
for savings, financial growth and favo
Inc employees a unique opportunity
treatment.
several ways:
The IRA plan helps contributors save in
• Gross taxable income is reduced
tions
g contribution of the employees' contribu
• Lightforce USA, Inc. makes a matchin
(SEE BELOW)
(percent you choose)
• Convenience of payroll deduction
rnally by
an Investment firm and managed inte
The 401K plan is administered through
into the
ings
tribute up to l 0% of your gross earn
to an
Lightforce USA, Inc. You may con
up
and
es
ches each dollar up to 4% of wag
401K plan. Lightforce USA, Inc. mat
dollar.
additional 6% of wage at SO cents per
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Eligibility occurs after one year of continuous employment for regular full-time
employees.

6.5 VACATION
•
•
•
•
•

3r

1
annually. From the
Vacation and sick hours are calculated Jan In - Dec
date you are hired through the end of the year Dec 3P' - 20 hours ofvacation (2
days) are earned. (Following completion ofprobationary 90 days)
Jan 1" -Dec 3I'r of the following year an additional 20 hours (1 week)
1
2"d year begim1ing Jan 1'1 -Dec 31' an additional 40 hours (2 weeks)
111
an additional 40 hours (3 weeks)
31st
Dec
I''
Jan
3rd. 4'" and 5 year
61/r year fonvard, Ja111st -Dec Jr' an additional 40 hours (4 weeks)

NOTES:
The vacation policy applies to all regular full-time employees.
Earned vacation leave cannot be taken before it is accrued and approved.
Upon termination, W1used earned vacation will be paid in a lump sum in the employee's
final paycheck.
A maximum of six weeks paid vacation may be carried over from one calendar year to the
next. However, no more than two weeks of vacation may be taken at one time, except
under extraordinary circumstances. Requests for more than one week of vacation should
be in writing at least thirty 30 days prior to the beginning of the requested vacation
period. Annual leave may not be used for a partial days absence. Annual leave must be
taken in daily increments. There is no vacation cash out at the end of any year.

6.6 SICK LEAVE
•
•
•
•

1
From the date you are hired through the end of the year Dec 31' - 20 hours of
sick leave (2 days) are earned. (Following completion of probationary 90 days)
Jan l'' - Dec 31'1 the next year 20 additional hours sick leave (1 week)
3rd year fonvatd, an additional 40 hours are earned (2 weeks maximum)
No rollover of unused sick leave.

6.7 RECORD KEEPING
The Administrative Department maintains vacation days accrued and used. Each
employee is responsible for verifying his/her pay stub to make sure the correct amount of
hours appear.
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6,8 HOLIDAYS
Lightforce USA, Inc. observes the following paid holidays per year for all employees:
New Year's Day (2 Days Holiday Pay)
Memorial Day and the day before or following
Independence Day and the day before or following
Labor Day
Thanksgiving Day and the day before or following
Christmas Day and day before or following

Holiday Leave is subject to workload restraints and is at the supervisor's discretion.

6.9 JURY DUTY/MILITARY LEAVE
Employees will be granted time off to serve on a jury or military leave without pay.
However, all regular employees both full-time and part-time will be kept on the active
payroll until their civic duties have been completed. A copy of the jury duty summons
and all other associated paperwork are required for the persoruiel file.
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SECTI0N7
EMPLOYEE COMMUNICATIONS

7.2 BULLETIN BOARDS
Bulletin boards placed in scope repair room provide employees access to important
posted infonnation and announcements. The employee is responsible for reading
necessary information posted on the bulletin boards.
7.4 PROCEDURE FOR HANDLING COMPLAINTS

Under nonnal working conditions, employees who have a job-related problem, question
or complaint should first discuss it with their immediate supervisor. At this level,
employees usually reach the simplest, quickest, and most satisfactory solution. If the
employee and supervisor do not solve the problem, Lightforce USA, Inc. encourages
employees to contact the Vice President.

24

NF00272

313

J,
{emp!nyeesignature), havereceiveda
copy of the "Employee Manual" and have read and understood the infonnalion.

J,
{SupetYisor signature), have
presented Lightforce USA, INC's employee manual to above named employee and have answered any
questions they may have regarding company policy.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _(Date)
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I,
(employccsignatUJe). have received a
copy of the ''Employee Manual" and have read and understood the infonnation.
I,
(SupelYisorsignature), have
presented Liglttforce USA, INC's employee manual to above named employee and have answered any
questions they may have regarding company pollcy.

----------~----------'(Date)
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JEFFREY R. SYKES, Esq., of the law firm of Meuleman
Mo 11 erup, LLP, 755 West Front Street, Suite 200, Boise,

Idaho

83702,

It was stipulated by and between Counsel for
3 the respective parties that the deposition be taken by
4 Gloria J. McDougall, CSR, Freelance Court Reporter and
5 Notary Public for the States of Idaho and Washington,

appearing on behalf of the Plaintiff.

6 residing in Clarkston, Washington.

5
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8
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It was further stipulated and agreed by and
between Counsel for the respective parties and the
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Page 31

Page 29
1

Q.

Ethan the IT guy.

2

A.

That's it.

3

Q.

Okay.

1 own?

That wi 11 do.

And he runs the servers and the email

4 system, document systems, and those types of things?

2

A.

Correct,

3

Q.

And one of those would be Li ghtforce USA?

4

A.

Correct,

Q,

And so, does -- does Lightforce USA put

5

A.

That's correct.

5

6

Q.

And with regard to the number of scopes that

6 together a board report or some sort of report to the

7 are purchased by Lightforce Australia from Lightforce

7 board in advance of those monthly meetings?

8 USA, who would be the person most knowledgeable about

8

A.

Correct or yes.

9 that?

9

Q.

Okay.

10

A.

It would be information that we would have in
I would probably say it would be Ben from a

11 Australia.
12 financial --

11 advance of the meeting?

12

A.

Who in Australia is responsible --

Q.

No, no.

13

Q.

Okay.

13

14

A.

-- that he would probably ask somebody under

14

15 him to dissect that information our of their system.
16

Q.

Is that -- is that -- that would -- as I

And who is responsible for getting that

10 board report to the Lightforce Australia board in

Who in USA is responsible for getting

the USA report to the board in Australia in advance of

15 the meeting?
16

A.

Right now or at the time Mr. Huber's

17 understood your testimony, that should also be

17 position

18 information available in the United States from

18

19 Lightforce USA?

19 past and then we can go up to the present.

20

A.

But you asked which one was probably the

Yes.

21 best one to go to, but
22

Q.

Okay.

23

A.

""

A.

Well, let's go -- let's start once again in the

Jeff Huber up until the level he was no longer

21 VP, and then following on from that would be Hope

""

22 Coleman.

either which one would inevitably lead to

23

Q,

Okay.

I believe there was some testimony

24 yesterday that Mr. Huber was removed from the VP

24 Rome.
25

20

Q.

Q.

At Light force USA who's the person

Got it.

25 position in about what, September of 2010, does that

Page 32

Page 30
1 that would be most knowledgeable about the sales that go

1 sound correct?
A.

2 from Lightforce USA to Lightforce Australia?

Roughly, yeah.

Once again, I can't give you a

3 definitive date, but I believe it's around that time.

I think Jesse Daniels.

3

A.

Assumption,

4

Q.

And what's his title or her title?

4

Q.

Last quarter of 2010?

5

A.

Production manager.

5

A.

Yeah.

6

Q.

Okay.

6

Q,

So, prior to -- prior to the last quarter of

7

A.

So, he would be tracking what goes where.

7 2010, Mr. Huber would undertake that responsibility?

8

Q.

How often are the Li ghtforce Australia board

8

A.

Correct.

9

Q.

And then after Mr. Huber's job with Li ghtforce

9 meetings held?

Is there a set schedule?

A.

Yes.

11

Q.

How often does that happen?

A.

Monthly.

Hold it.

Was monthly.

I think now

11

A.

Correct.

12

Q,

And does she still continue to have that

13 responsibility?

13 it's bimonthly.
14

Q.

When was that change made?

14

A.

Yes.

15

A.

Nine months ago approximately.

15

Q.

All right.

16

Q.

Okay.

So, at those meetings, it sounds like

17 Lightforce Australia is involved -- well, before I make

18 that assumption.
19

A.

Yeah.

20

Q.

--

Excuse me.

10 was changed, Hope Coleman took over that responsibility?

10

12

Yes.

Lightforce Australia --

the board for Lightforce Australia, does it

And so, if you can, identify for me

16 what does -- what does Ms. Coleman -- what does her role

17 in getting that board report put together?

Does she

18 just take the various pieces and just send them on?

Can

19 you explain it for me?

20

A.

Well, without having done her job, I don't

21 have oversight of the other companies that you've talked

21 actually know what she does in situ, but I would assume

22 about that you're involved with?

22 that she would do the financial side of the operation,

23

A.

Yes, it does.

24

Q.

So, at these meetings would it take up the

25 business of each of the various companies of which you

23 she would get the other senior managers to provide their

24 reports, and she would be the one to insure that they
25 got to the board on a specific period of timeframe.
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Page 9 (Pages 33-36)
Page 35

Page 33
Does anybody from Li ghtforce USA do a

Q,

Q,

And I understand the people in the various

2 presentation or attend the Lightforce Australia board

2 roles may --

3 meeting?

3

A.

Yes.

4

Q,

-- have moved, but the basic --

5

A.

It's reasonably the same.

Q.

Has there - - when it - - when there are changes

The members present, the members of the OMG are

A.

5 all in the board meeting to give input should questions

6 be required of specific items of their expertise.
7

Q.

7 made in the OM group

Who is responsible for the human relations

I

is there some sort of a chart put

B together that documents those changes?

8 functions at Lightforce USA presently?
9

A.

Debbi Duffy, Daffy (phonetic), Debbi wi 11 do,

9

A.

Organi zat i ona l chart?

10

Q.

And how long has she had that responsibility?

10

Q,

Yes.

11

A.

Two years as a guesstimate.

11

A.

Yes, there would be.

12

Q,

As far as the financial accounting for

12

Q.

Okay,

And prior to Ms, Duffy having

13 Lightforce USA who -- Hope Coleman is primarily

13 responsibility for HR who was it prior to her?
14

A.

14 responsible for that?

There was no real defined HR role, but it

Could you define "accounting" please?

15 normally fell on Hope Coleman's shoulders in the guise

15

16 of an HR position.

16 sense is it the official function for tax return

17

Q.

Let's see, you mentioned the OMG, that group.

A,

In the

17 purposes or in other words an external accounting or is
18 it just getting the financials -·

18 When was that created?
19

A.

19

At some ti me in 2010,

Q.

Fair enough.

And let me ask you some questions

20 about that,

Q.
And so' there was -- I mean is it fair to say
20
21 that 201 O there was some sort of a restructuring that

21

A,

In Australia, you know, it's --

22 took place for Li ghtforce USA?

22

Q,

So, Hope Coleman, what would you define her

23 role as on that OM group?

23

A.

Yes.

24

Q.

The type of management.

And so, is that the

24

A.

Insuring that all the financial regulatory

25 standards are being adhered to within the group,

25 existing management structure for Lightforce USA

Page 36

Page 34

1 collating information regarding that information and

1 presently?

A.

Yes,

2 preparing reports accordingly, and looking after the

Q,

Has there been changes between 201 O when the

3 banking and financial reports and insuring that there
4 are no inaccuracies in the balance sheets.

4 initial management change took place and the present?

Q.

5 Has it been modified at all?

A.

Can you define modification?

I mean how small

7 or large or whatever would you call a modification?

The

B basic structure of reporting remains the same -Okay.

Okay.

And so 1 as far as -- is she the same

6 person that would get that -- the necessary information
7 to the external accountant for preparation of taxes?
8

A.

Yes,

9

Q,

And now Ms. Duffy in the HR, is she part of

9

Q.

10

A.

-- through the individuals.

10 that OM group or is she below somebody?

11

Q,

Okay,

11

A.

Yes.

A.

Titles change as people juggle in their

12

Q,

Yeah.

13

A.

Yes,

14

Q.

And is Mr. Stockdi 11 , he's part of that group

16

A.

Yes, he is.

17

Q.

And who - - if you know off the top of your

12

13 position, but I don't know how you define "change.

14

Q.

Okay,

And so when the - - when the OMG group

15 was initially created in 2010 -16

A.

Uh-huh.

17

Q.

--

I'm assuming there were various departments

18 assigned various tasks; is that accurate?
19
20

A.
Q,

23

She is a member of the OMG group,

15 al so?

18 head, what are the other departments?

A.

Materials, purchasing, production management, R

19

And there would have been a manager over each

20 and D and finance and human resource which is Debbi's
21 role, HR,

Okay.

And I think we talked about Mr.

A.

Correct.

22

Q.

Has the - · the number of departments, the type

23 Stockdill is the Rand D and Ms. Coleman is the finance,

24 of departments si nee 201 D been added to or reduced?
25

I answered too quickly.

We're starting to talk over each other.

Correct.

21 one of those various departments?
22

Sorry.

A.

I believe it's the same.

Q.

24 and Ms. Duffy is HR, and then who are the other people
25 on that --
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Page 41
1 in Georgi a.
Q,

1 was, and what was happening?

That's why I forgot.

Okay.

Does the Li ghtforce USA OMG group put

I guess my role was the owner until we

A.

3 together a monthly report for the Lightforce Australia

3 incorporated, and I realized owners here were called

4 board?

4 president.

A.

It was monthly.

Now I think it's bimonthly,

6 that is every second month.
7

I wasn't president until we were

5 incorporated, and we had as the primary leader Denny
Griffin who had employed Jeff Huber.

6

So, it was really

Q.

Okay.

7 two people in the office until we grew with more people

A.

And it corresponds more than with our board

B over the course of time.
9

Q.

And Denny - - what was his last name?

10 preparing monthly figures, end of month in any case, but

10

A.

Griffin.

11 not in an official board capacity way, no.

11

Q.

Griffin.

9 meeting.

12

Q.

I would suspect, though, that they would be

Okay.

What's generally contained in the board

13 report that comes from the Li ghtforce USA from the OMG

Denny Griffin he eventually left the

12 company, and there was the 1 egal fall out that you talked
13 about earlier?
14

A.

Correct.

15

Q.

You don't recall when that was?

16 roles, specific format, which, I guess, defines the

16

A.

I should, shouldn't I.

17 scope of objectives from the previous board meeting to

17 interesting event at the time.

18 the present one, whether goals have been met, what new

18 suggesting that it was four -- four years afterwards.

19 goals are, what requests might be, generally it's a

19 I'm not even - - '95,

20 health indicator of the function of their particular

20 back on notes,

21 sector within the business.

21

Q.

Okay.

22

A.

To be exact,

23

Q.

All right.

14 group?
15

A.

22

Oh, data that is relevant to the individual

Q.

Does that -- does that report have any specific

A.

It may have.

23 name?

24

I don't know what it would be if

'96, but I would have to reflect

And then after he left, what

24 happened with .. after Griffin left what happened with
25 the company?

25 it did have.

It was a pretty
I would be again

Where did it go?

Page 44

Page 42
1

Q.

All right.

2

A.

OMG report.

3

Q,

Okay.

That was actually covered yesterday with Mr.

A.

So ••

2 Huber's rendition of the facts, but there was a couple

And the reason I ask is one of the

4 things I didn't see in the production

..

or the request

3 of transitions of location which inevitably resulted in
4 transitioning here to Orofino.
And when did the company ultimately end up in

5 for production documents that we asked for were any of

5

6 those board reports, and so I want to make sure I've got

6 Orofino?

7 the correct answer so when I ask for them I don't get

7

A.

Around the 2000, 2001 from recollection.

8

Q.

Okay.

9

A.

But that's from recollection.

8

the answer back, Well, we don't have any of those,
A.

Well, okay.

I can't answer why you wouldn't

I see no reason why you shouldn't have.

1 o have.

So, I

Q.

I wouldn't go it

1o its exact .. , ,
And when the company moved out to Orofino,

11 guess at this stage of the game I can't help you as to

11

12 why there's a problem there.

12 where -- in 2000, 2001 about how many employees were

13

Q,

No.

I just want to know what I'm going to ask,

Q.

13 there at that ti me?

14 So, if I say the OM •• OMG group board report, that wi 11

14

A.

Three or four.

15 be descriptive enough to know what I'm asking for?

15

Q,

And where was the company located in Orofino?

16

A.

I believe so.

16 Was it at the same building you' re currently in?
A.

No.

We called it at the time the weld shop.

17

Q.

Okay.

17

18

A.

If not, though, ask again.

18 What its official designation within the community was,

19

Q.

That's what I'm trying to avoid.

19 I don't know.

20

A.

I understand,

20

Q.

21

Q.

So, going back to when Li ghtforce USA first

21

A.

22 started, it started in Seattle about what time?
23

A.

1990, '91, somewhere in that region.

24

Q.

And just describe for me, if you would, who was

25 involved with the company at that ti me, what your role

But we called it the weld shop.

The weld shop.
Which is behind what was once Becky's Dinner,

22 but I think they closed that.
23 know,
24

What it is now, I don't

Not far from here,
Q,

Okay.

Then how long •• how long was it in that

25 weld shop location?
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A.

I'm guesstimating again, one-and-a-half to two

2 years.
Q,

We're talking that 2003, 2004 timeframe

4 roughly?

1 Highway 12, right?

Is it 12?

2

A.

Sorry?

3

Q.

Is it Highway 12?

4

A.

I'm not sure.

I never called it a highway.

A.

Roughly.

5 just drive down the road.

Q.

Yeah.

6

A.

Uh-huh.

Because we had to transition from

Q.

I

Since it's been located where it's at, it's

7 grown over the years?

B there to the new premises because it was a green field

8

A.

Yes, it has.

9 site, it takes it a while to go through the approvals

9

Q.

So, when the first buildings were put up in the

10 and put the building up, and I know that wasn't probably

10 current location, how many employees were there at

11 until nine months into being at the weld shop, so that's

11 Li ghtforce USA?
You know, I'd be guessing, but I want to say

12 why I'm sort of thinking through that that was probably

12

13 a year-and-a-half to two years before we had our first

13 five or six.

14 building up.

14

15

Q.

Okay.

How did that come about the decision to

A.

Q,

And I would - - and correct me if I'm wrong - -

15 there are some documents within the organization that
16 would show the number of employees and the growth of

16 build the building where Lightforce is currently

17 employees over the years?

17 located?
We had been -- well, we made the decision that

18

A.

I would assume so, yes.

19 this was the area we wanted to located in, number one.

19

Q.

And how many employees are there currently with

20 The difficulty then was finding a premises which would

20 Li ghtforce USA?

21 be suitable for our growth and expansion going into the

21

A.

I believe it's just over one hundred.

We looked at a number of different sites, "we"

22

Q.

So, over the last ten years it's gone from this

18

A.

22 future.

23 being Jeff and I, and one of them was the bowling club
24 of all places.
25

It was called I think Pin Pin Bowl --

a.

Uh-huh.

A.

-- because it had a large area here in Orofino,

23 four

I

six number to a hundred?

24

A.

Yes.

25

Q.

So, when - - to the best of your recollection

Page 48

Page 46
2 but the pricing wasn't quite right.

1 when did Jeff Huber take on the title of vice president?

And whilst I had

A.

3 gone back to Australia, Jeff was fortunate enough to

We were still in Seattle.

Q.

Okay.

A.

And he requested that he been given that title

4 have networked into discovering this little area of

4

5 land, and that 1 and ended up being purchased, and the

5 on the basis of giving him more credibility, and I'm

6 rest is just evolutionary process of growth.

6 assuming it would have been therefore -- again, I'm

7

Q,

So, then when the building -- when did you

8 first start construction up on that site where

7 really guessing -- '95,

9 Ni ghtforce - - or Li ghtforce is 1 ocated?
10

A.

Again, I'm assuming it would have been one to

Q.

Well, and here's what I'm going to try -- and

11 of 2010?

12 roughly.

12

A.

Correct.

13

Q.

Okay.

Q.

Okay.

And so, what type of building was

14 initially put up there?
15

A.

16 a maze.

19

So, from this '95, '06 timeframe to the

14 last quarter of 2010, what was Mr. -- from your

The building was the first part of what we call

15 perspective, what was Mr. Huber's role with the company?

That is it was a proper structure, not just a

16

A.

The pivotal person to look after my interest in

17 this country, to build the business within this country

17 tin shed with a -18

But, again, being an

10 ultimately that title was removed in that last quarter

11 one- and- a-ha 1 f years after we came here rough 1 y,

13

'96.

8 official thing, we can look that up if we need to.

Q.

Right.

18 and from the last transition from 2000 onwards shifting

A.

We attempted to build a nucleus, and that

19 from Seattle over here to Orofino and to assist in the

20 became the building block, like a lego, you call it,
21 don't you, lego.

Building blocks.

20 transition.

21

Q.

How about Rand D, I mean ultimately that --

22

Q.

Sure.

22 was that one of his responsibilities?

23

A.

To grow to a larger size, yes.

23

24

Q.

S0 1 is it -- since the first time that

24 yes.

25 Lightforce was located up there off Highway -- it's

25

A.

That was certainly one of his responsibilities,

MR. SYKES:

Do you mind if we take a quick
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A.

2 year, two years ago, two-and-a-half years ago.

a.

4 out some emails that we looked at yesterday.

A.

Q.

Okay.

And so, then the change was made where

2 this -- the OMG group would report directly to the

There was some emails -- I noticed she had sent

3 Lightforce Australia board?

It looked

5 like they were in 2008.

A.

The concept was to encourage openness,

5 transparency and integrity in reporting so that the

Then 1 et' s maybe use that as a reference point.

7 That's five years ago.

6 information provided by the managers was the information
7 that they believed to be true and correct for their

Q.

Does that seem about accurate?

8 specific area of responsibility.

A.

Look without putting foot in mouth, yes, it

9 the report that then should have come to the board in

10 could.
11

Page 55

I'd have to look that up, but, you know, a

Uh-huh.

Q,

Okay.

10 Australia.
And what size -- so, do you remember the

That would be part of

In other words, we no longer wanted it to go

11 through Mr. Huber.

12 number of employees there was in 2008?

12

13

A.

I would be guessing.

13 the -- so, the reporting would go directly from the

14

Q.

Okay.

Was the HR function something that Jeff

Q.

Okay.

And I'm trying to just get a handle on

14 managers in the OMG group to the board in Australia; is

15 Huber was responsible for?

15 that correct?

16

A.

Prior to?

16

A.

No.

17

Q.

Well, at any time?

17

Q.

Who would be there after the last

18

A.

He would be the person that would probably have

18

A.

Mr. Huber.

Q,

But after you removed him from that role as

--

19 the most interaction with the staff: and, therefore, if

19

20 there were any issues with the staff, he would probably

20 vice president, then it went directly to the board or

21 be the one who would deal with it or refer i t to us to

21 was there somebody put in

22 be dealt with.

"Us" being Australia.

22

23

So, in that last quarter of 2010 when

23 interesting how you phrase that because directly would

Q,

Okay.

A.

--

Directly to the -- well, hold it.

It's very

24 there was a change made removing Mr. Huber as vice

24 assume that they would be putting i t on their own fax

25 president and, as I understand it, at the same time that

25 machine or pushing a button on their email and sending

Page 54
1 the OMG group was created: is that right?

Page 56
1 it completely independently directly to us.

ls that

2

A.

Correct.

2 what you meant by "directly?"

3

Q,

Tell me why that decision was made?

3

Q.

Well --

I'm sorry?

4

A.

I'm sorry, Jeff, I'm asking you a question.

MR. HUSCH:

4

5

Q,

(BY MR. SYKES)

6 remove Mr.

Why the decision was made to

Huber as vice president and create this OMG

7 group?

8

A,

Q.

Because his performance was unsatisfactory

A.

Q,

Fair enough.

And that's the way if I'm asking

8 so we know what we are talking about.
As I understood it, each of the managers from

9

Well, was there already an OMG group that

10 the various groups essentially would provide their board

Not as an official OMG.

12 report on to the Lightforce Australia board?

11 existed?
12

6

7 you a bad question, I need you to ask me to rephrase it

9 within the group.
10

I

5 just need clarity for myself.

11 report to Mr. Huber, and then Mr. Huber would pass that

13 managers.

It was more a group of

We gave the managers an official named called

13

A.

14

Q,

Is that right?

15

A.

That's correct.

16 group of managers, and essentially prior to the last

16

Q,

Okay.

17 quarter of 2012, Mr. Huber was what, leading that group

17 would be present either in person or by phone to answer

1 B or heading that group up; is that accurate?

18 questions - -

14 the OMG group.
15

19

Q.

A.

So, I'm trying to understand.

So, there was a

Prior to that Jeff Huber was the person to whom

Correct.

That's how it should be.

And at those board meetings, Jeff Huber

19

A.

(Witness nods head.)

20 the OMG reported to.

20

Q,

-- that the Australia board may have;

21

Q.

Okay.

21 right?

22

A.

is that

In other words, the reports and functions of

22

A.

Right.

23 the individuals within the group would report -- they

23

Q.

And then also present at those meetings would

24 report to Jeff because Jeff was technically the vice

24 be the various members of the OM -- or the various

25 president.

25 managers in the company?
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A.

Jeff's demeanor in the past with individuals

2 had been quite forceful.

He would -- I don't want to --

3 the word "intimidation" has been used.
4 for their positions.

Page 83
1 a good working relationship with the team.
2 to support the team.

People feared

People feared that if they were

I was trying

I was trying to also support Jeff in that
4 process, and the best way for me to be able to do that

5 found to be speaking with either Ray or myself, that

5 was to -- not that I was asking for this information,

6 they would eventually lose their jobs.

6 but people were providing me information so that I could

And just generally the demeanor in which Jeff
8 would -- how Jeff would communicate with people or how
9 he would treat people if he felt as though they were

7 then, in turn, assist them with strategies how to
8 overcome it, and then also discuss the topics, albeit
9 not mentioning individuals, but discussing and promoting

10 undermining him was a very real concern for individuals.

10 what we call transparency, honesty.

11 And I did actually speak with Jeff about how he was

11 working right, you've got support.

12 perceived by individuals.

12 Ray was here to help.

13

Q.

Where did that take pl ace?

13

14

A.

They were sort ongoing discussions from my

14 anybody.

15 March 2010 report.

I certainly had some very open

If something's not

I'm here to help.

Our whole intention was to try to support
We didn't want to lose Jeff.

We didn't want

15 to lose our staff, hence, a lot of communication was

16 discussions with him about my observations how he

16 happening backwards and forwards.

17 conducted himself in meetings.

17

a.

All right.

18 would always be very, very general, I would never use --

18

A.

And I think what happened was, as we were

19 divulge people's names.

19 talking to these individuals, they were also then

Feedback, although it

But I would imagine any reasonable person

20

20 starting to talk to other individuals.

So, it sort of

21 receiving that information would understand it was -- it

21 created a, I guess, a team approach to try to come up

22 was a real concern.

22 with solutions.

And Jeff would also acknowledge

a.

23

24 agree with.

24 here, these are emails that you created?

25

a.

25

Okay.

Okay.

How can we resolve this?

23 that - - some things that I was saying, he would actually

So, the responses that you've written in

A.

Yes.

Q.

When it's says it's from Monika to whoever,

Page 82

Page 84

1 EXHIBITS:
(Deposition Exhibit No. 30 marked for

2 those are your emails?

3 identification.)
MR. SYKES:

A11 right.

I've handed you what's

5 been marked as Deposition Exhibit No. 30.
6 email chain.

This is an

Uh-huh.

Q.

All right.

I need you to answer yes, if you

5 would, please.

It's six pages, starting at NF0636, and

7 ending with NF0641.

A.

Is that what you have?

A.

Oh, sorry.

a.

Okay.

Yes.

And were these -- were these points that

A.

Yes.

Q.

Now this is -- it looks like -- we go to that

8 are addressed in the email chain here, were these ones
9 that were discussed with -- between you and Mr. Dennis

10 NF0639 is a start of the email chain, which is another

10 and Mr. Huber after that board meeting in September of

11 email from Karen Brown which, I assume is Kyle Brown, to

11 20107

12 you on August 20, 2010.

12

13

A.

Yes.

13 that we were having at that time, whether it was

14

a.

And this looks like it's -- this is what, weeks

15 before that board meeting --

A.

We touched on a lot of topics, so any issue

14 inaccurate reporting, management style, communication
15 style, all of those topics would have been discussed or

16

A.

Yes.

16 effectively discussed at the time we were either here in

17

Q.

-- in Australia in September of 20107

17 the US or when Jeff was in Australia.

18

A.

Yes.

18

19

Q.

Is this the same issues that we have already

19 which had started before the September 2010 board

20 talked about, or tell me what was going on in August 20,

a.

Okay.

And I guess the culmination of all this,

20 meeting, was to change the management structure of

21 2010, why these emails were going back and forth

21 Li ghtforce USA; is that right?

22 between, you know, yourself and Kyle Brown and Hope?

22

A.

Yes.

23

Q.

And explain to me, if you would, just how that

23

A.

I think, as I mentioned before, once I had been

24 here in March 2010 and then again later that year, I

24 management structure changed?

25 don't know exactly the date, but I started establishing

25

A.

Jeff was retracted away from the VP position
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1 into the OMG as the research and development director.
2

O.

So how did you perceive his role in the company

3 was going to change or did change?
A.

Page 87
1 then an electronic copy would have been saved on their
2 server, I'm presuming.

0.

3

His authority levels would be reduced whereby

When you -- do you recall when you were in the

4 United States to present that document to the team?

5 he was effectively on the same level in terms of

A.

No, I don't.

6 reporting as what his peers were.

0.

Would it have been -- because I think the new

Our vision, I guess,

7 was to have the OMG managing the business with the board

7

management structure was announced in October of 2010?

8 overseeing and overvi ewi ng.

Now, to support that restructure, we 1 coked for

A.

Yes.

0.

So, it would have been sometime after that, or

10 a consultant, business consultant, so to speak.

10 around that time?

11 Somebody that was completely independent, somebody that

11 memory here.

12 was quite different from the business manager we had

12

13 before that reported to Jeff.

13 been after that time.

We wanted somebody that

14 was at the very senior level , somebody that was ab 1 e to

Sorry.

A.

Just to see if I can refresh your

I would logically say it would have to have
But, to be honest, I can't give

14 you a definitive answer.

15 coordinate the OMG, facilitate the communication, mentor

15

0.

How was Mr. Barkett hi red?

16 the team members including Jeff, and provide a

16

A.

Mr. Barkett was recommended to our board by one

17 cohesive - - I guess somebody that would be the

17 of the existing board members at that time.

18 on-the-ground person, albeit they're only there one week

18

19 per month.

19 him?

But they would come in and assist with

0.

Did -- were you involved at all in interviewing

A.

I met with him before he was appointed.

20 coordinating meetings, addressing any issues that needed

20

21 to be addressed and provide support.

21 actually reminded me of that.

22

0.

Okay.

22 the meeting, but apparently we met at the airport and

So that was -- I mean, that was

23 had a chat, and then he was appointed.

23 Mr. Barkett - -

0.

24

A.

That's it.

24

25

0.

- - who took that role?

25 your recollection?

A.

Yes.

Okay.

And when did he start to the best of

O.

All right.

Page 86

Page 88

It sounds by your description, that

3 that's kind of Li ghtforce Australia board's eyes and
4 ears on the ground in the United States?
A.

He

I couldn't quite remember

A.

November the 9th, 2010.

0.

So, walk me through what happened, to the best

3 of your recollection, after this Mr. Barkett comes on
4 board and the new management team happens that leads up

I think we felt we already had the eyes and

6 ears on the ground because there was a lot of

5 to Mr. Huber going on vacation for two months in May of
6 2011 - -

7 communication occurring between certainly myself and

A.

8 most managers, including Jeff, so it wasn't really that

0.

-- that eight-month period, seven-month period?

9 so much as to provide on-the-ground support for the

A.

Between the restructure of the OMG and

10 discussions that we had with the whole group on how to

10 team.
11

Yeah.

0.

Okay.

Was there anything - - you may have

12 answered this already.

11 work together effectively, what our expectations were

So, at the time the OMG was

12 from the board level in terms of how the organization

13 created, that management structure, is that same time

13 was to be managed, the conversations I remember having

14 that the job descriptions or authority level documents

14 with Jeff in particular, because obviously he was the

15 were produced for each of those people?

15 one who was mostly affected by this change.

16

A.

Yes.

16 semi regular contact with him to see how he was doing,

I stayed in

17

o.

And was a - - was a copy of that provided to

17 how he was feeling, how he felt the team was supporting

18 each one of the members of the OMG?

18 him, how he felt he was supporting the team.

19

A.

I would assume so.

19 his standpoint, he was suggesting it was all going

20

0.

I take it from your answer that you didn't

And from

20 relatively well from his point of view.
21

0.

Okay.

22 the whole package to somebody that was supposed to

22

A.

He indicated that he was trying to modify his

23 distribute it, or do you recall?

23 behavior.

21 actually provide it to each of them.

24

A.

I'm trying to think.

Did you provide

I think I was actually in

25 the US, and I presented the document to the team.

And

He was feeling as though he was able to

24 communicate more effectively.

And I got the impression

25 that from his personal point of view, it wasn't going
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1 to be - - he had some concerns.

1 The feedback I was getting from Jesse was that he would

He had concerns about

2 go down and start having conversations with the

2 the quality, you know, who was really looking after
He was a bit concerned about some of the

3 that.

3 production leads.

On more than one occasion he stopped

the production 1 i ne because there was a perceived

4 production issues but, all in all, I got the impression

4

5 as though he felt it wasn't -- it wasn't going too

5 quality issue.

6 badly.

6 in the finances.

He -- I don't think he got that involved
It was mainly with the production

7 staff, which is our biggest department in the

Q.

Okay.

A.

I also maintained communication with the rest

9 of the team members and obviously William.

a organization.

Wi 11 i am and

10 I had a weekly phone hookup and some of the information

9

One of his role during that restructure was

Q.

10 quality assurance, wasn't it?

11 and feedback I was getting from William and the rest of

11

A.

Yes, it was.

12 the team members was probably not quite as comforting as

12

Q.

Was there any -- when Mr. Daniels was giving

13 my feedback from Jeff.

13 this feedback, that he believed that, to use my words,
14 that Mr. Huber was interfering, was there any

So, main issues being that Jeff was still

14

15 getting very involved in production issues, was sti 11
16 how can I explain this

--

--

he was still behaving with a

17 level of authority that he had when he was VP.

So, he

18 would ask individuals that reported to the OMG to do
19 certain things.

I know one issue that was brought up

15 investigation done to determine if that interference was
16 proper or not, or if what Mr. Daniels was saying was
17 true?
18

A.

I understand that there was a discussion at an

19 OMG meeting that William Barkett had facilitated when
And

20 before was that he stopped the production 1 i ne if it was

20 Jesse had gotten quite emotional and quite upset.

21 a perceived quality issue.

21 the whole team started then providing feedback where

We had already, through communication and some

22

22 they discussed what was working well and what wasn't

23 the mentoring that we tried to do with the group, was to

23 working we 11 .

24 try to encourage the OMG members to 1 i ai se with each

24

25 other before they actually undermined each other and

25 agenda item about roles and responsibilities where every

And that ended up resulting in an ongoing
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Page 90
1 went directly to staff.

That was a really clear

1 meeting William tried to facilitate the team into being

2 directive, and I guess something that, to build a

2 very specific about understanding what their roles,

3 cohesive team, you have to have a level of respect for

3 their responsibilities, and how they would interact with

4 your peers within that group.

4 each other to make sure that they weren't stepping on

Jeff, from the feedback I was getting, was

5 each other's toes.

6 continua 11 y undermining the OMG members by going

Q.

Okay.

But I mean -- and I guess what I'm

7 directly to the staff as opposed to going through the

7 looking for is you're getting feedback from Mr. Daniels

8 manager and going -- talking to the staff.

8 that is saying things are happening that he doesn't

Q.

Okay.

Was there - - when you were getting that

10 feedback from the other members of the OMG, was there

9 believe is proper, but did anyone or did you ask anyone
10 or did you do any sort of investigation to determine if

11 any investigation done to determine if that was true and

11 what Mr. Daniels was saying was true and accurate or

12 accurate or not?

12 not?

13

A.

We actually spoke with Jeff about some examples

14 of that when I believe we were back in February of 2011.

13

A.

Yes, I did.

I actually spoke to Jeff about the

14 issue.
And what --

15

Q.

Okay.

15

Q.

Okay.

16

A.

And discussed very clearly that, albeit it may

16

A.

And Jeff also agreed that it happened, and he

17 be difficult because he had a VP role, but now he was a

17 did use the fact that it was a quality issue, I needed

18 peer to the rest of the OMG, to make that transition

18 to do X, Y and Z.

19 workable, he really had to consider his own behavior, he

19

Q.

20 had to consider how he was communicating with the other

20

A.

So, do you want me to go on?

21 members of the team and in particular the staff that sat

21

Q.

Yes, please.

22 underneath the OMG.

22

A.

Again, at that meeting, and I can only say that

23

Q.

Okay.

What were the particular examp 1es where

24 what he was doing was not appropriate in your mind?
25

A.

It was primarily with the production people.

And --

Okay.

23 that was probably in February.
24 him.

I was face to face with

It wasn't a phone discussion.

I, again, counseled

25 him and encouraged him to be very aware of how he spoke
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1 the individual email.

But I would imagine it would have

And he agreed that he

1 it, his inability to let go.

He agreed that he would

2 been, well, obviously, William, possibly the board, and

2 would like to focus on Rand D.

3 obviously, Ray and Jeff.

3 like to manage the innovations program.

Q.

Okay.

Would it have gone to people at the - -

5 other people at the OMG?
A.

Q.

I don't believe so.

7 could have.

And I think he

4 was excited at the prospect of a new start.
So, the email you wrote here, do you

Okay.

6 believe that accurately captures what was agreed to

Actually, possibly it

7 between you, yourself, Jeff and Ray at that meeting?

If I think about that last -- the last

A.

8 paragraph, Hope everyone will respect the fact that he's
9 on vacation, actually then, possibly it would have gone

9

I believe so.

And if you look at the second

point, the quality engineer and the support engineer and

10 having the quality engineer sitting on the OMG, that was

10 to the OMG.
11

Q.

So, this may have been go out to -- okay.

11 a very obvious strategy to really, once and for all, box

12

A.

Yes.

12 Jeff into a position where really he was only focused on

13

Q.

How did this agreement in Exhibit 6 come about?

13 R and D.

14 What do you remember about that?
15

A.

I don't recall specific details of it.

But it

14

Q.

Okay.

15

A.

Force him away from all the things that we had

16 was a meeting between Ray, Jeff, and myself, possibly

16 asked him to, I guess, work with the team on previously.

17 William, I'm not sure whether William was there or not.

17

18 And we gave Jeff some very difficult feedback and,

18 vacationing ti me coming up?

19 again, went through the issues, again, told him that we

19 what you wrote in this email?

20 had tried this, we tried that, we tried that.

20

A.

That he was going on vacation?

21

a.

Yes.

And he indicated that he had al so been trying,

21

22 but unfortunately for us, the organization, the efforts
23 just weren't panning out the way we'd hoped.
24 still having lots of issues.

We were

We did go through examples

a.

And then what do you remember about the

22 that came up?

Anything different than

How -- what do you remember about how
Whose idea was it to go on a two- month

23 vacation?

24

A.

That was something that I proposed.
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a.

I felt as

25 though for there to be an opportunity for the best

25 of issues.

Let me ask you that.

1 chance of success for the OMG, for the existing members

Was Mr. Huber having

2

issues, or were other people having issues with

2 of the OMG and also for Jeff to take a break and really

3

Mr. Huber?

3 think about the things we discussed, think about the

4

A.

5 issues.
6

I think by that stage, everybody was having

4 changes that, you know, he had been asked to make

I don't think he was feeling fantastic in the

5 throughout the restructures that we'd gone through.
And I think I had a level of empathy, thinking

OMG either, so . ...
Q.

Okay.

7 he'd gone through so many different things, and he

A.

So, we explored different ways of -- I mean, we

8 really hadn't had a break for quite a long time.

9 really -- I personally thought once we put him on the
10 OMG, I don't know what else we could possibly do to try
11 to salvage the situation.

I had given Ray some advice,

12 suggestions of I don't think

we can continue,

probably

9 encouraged him.

So, I

I don't believe he wanted to take that

10 much time off to start off with, but we also looked at
11 his leave accruals at that stage, and they were through
12 the roof, so it was time for him to have a break.

a.

The last sentence in the email says "In the

13 around this stage and Ray wanted to try again to see

13

14 whether there was any other way we could keep Jeff in

14 meantime, Debbi will continue to recruit -- will

15 the organization and give him an opportunity to fill --

15 commence the recruitment programs for the vacant

16 ful fi 11 ed in the role, fulfi 11 ed in the organization,

16 positions as identified above," and I'm assuming that's

17 but also protecting and safeguarding the business and

17 referring to the quality engineer and the manufacturing

18 allowing other individuals to flourish in their roles.

18 support engineer.

19

Q.

Okay.

So then, ultimately, what you wrote is

20 what was agreed to?
21

A.

Yeah.

We sat down with Jeff and discussed the

22 reasons why we were asking, suggesting, directing.

He

Yes.

19

A.

20

Q.

Did that happen?

21

A.

Yes.

22

Q.

How -- what did she do to recruit for those

23 needed to come off the OMG, the communication wasn't

23 positions?

24 working, the team wasn't working together, primarily due

24

25 to his personality, style, whatever you'd like to call

25 process, but I can't be sure.

A.

I presume she advertised, as per our normal

I don't know.

I think
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1 I organized for Ray and I to come back to the U.S.

1 she advertises locally and in Lewiston as well.
0.

Were those pas i ti ans fi 11 ed?

A.

The quality engineer is filled.

I don't recall the date we arrived.
Manufacturing

It would

3 poss i b1 y have been around the 20th of July, maybe
And in that time, on the 27th or 28th of July,

4 support engineer I think is called something different.

4 earlier.

5 I think it is called now production engineer, but I

5 I believe it was, we met with the OMG and William

6 believe both are filled.

6 offsite at some place where William was staying, and we

Q.

Okay.

And you may or may not know, but who has

A.

We had 1 unch there where we invited the OMG to

That is -- it's actually called quality

10 tell us exactly how they felt, what they believed were

1 o assurance and that's Rob Waits.

11 the options, and anything and everything that they

11

0.

Was he a new employee?

12

A.

I don't know when he started.

He's been there

Q.

And what about the production engineer or the

A.

17 his name.
18

0.

Was there any discussion about the fact

Yes.

A.

Absolutely.

0.

And what do you recal 1 about that?

Okay.

18

A.

People didn't feel it would make any

19 difference.

A.

That's to be confirmed.

Q.

All right.

I do know

Sorry.

And so, if you look at Exhibit 7,

This letter of July 31, 2011, is given to

22 Mr. Huber, it's almost two months after he went on
Tell me why

23 vacation which is addressed in Exhibit 6.

Okay.

20

0.

Why not?

21

A.

Because every time we had tried to structure

22 him in a different role and given the OMG or the staff
23 an overview of what that new role would mean and how, I
24 guess, the positive impacts it would have on them, they

24 that 1 etter was prepared.
A.

Okay.

17

I'm sorry.

Willy somebody.

19

25

Q.

16

I'm not sure.

20

21 yeah, 7.

14

15 he was not going to be involved with OMG anymore?

15 manufacturing support engineer?
16

12 wanted to talk to us about, about their fear about Jeff
13 corning back to work.

13 for a little while.
14

7 effectively had -- my recollection I would say it was
8 about six hours.

8 that job of the quality engineer?

Whilst Jeff was on leave, the OMG

25 felt as though as soon as Ray and I were out of the
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1 continued with their meetings.

The OMG continued to be

2 supported by Jeff - - Jeff - - - Wi 11 i am Barkett.

And on

3 or round about near the end of June, I be 1 i eve, I

1 country again, Jeff would start, albeit, he didn't have
2 the authority to do a lot of the things, his presence,

3 his communication, his interference in their
He had as much - - he had a lot of negative

4 received a phone call from Wi 11 i am, and he asked to

4 departments.

5 arrange a phone conference between Ray, myself and the

5 impacts on people.

6 entire OMG group.

6 part of the OMG, it was still going to impact them

We coordinated that.

I can't tell you the

8 exact date of that, somewhere 1 ate June.

10 on there.

7 negatively.
And in addition to that, the Rand D team had

And Ray was 1 n

9 Tonga, and I was in Adelaide, and we had the whole team
And the information we received was that

And they felt even though he wasn't

9 also advised that they were very distressed and very

10 disturbed about the fact that it was okay for you guys,

11 there was a 1 ot of discussion going on around the - - and

11 but now we're going to put up with this full time.

12 I can only say dread for the OMG that Jeff was due to

12

So, they effectively had about four weeks of

15 just operating by themselves.

So, were the Rand D people also at this

13 meeting?

13 come back at some time in the future.
14

Q.

And in the discussions,

16 in one of these OMG meetings, everybody was indicating

14

A.

I actua 11 y can't remember whether they were.

15 But I know the information was coming through Jesse,
16 Hope, Kyle - -

17 that there was concern about how was it going to be when

17

Q.

Okay.

Wi 11 i am said it ended up being such an

18

A.

-- and then afterwards we ended up speaking

18 Jeff comes back.

19 issue, he wanted Ray and my involvement so we could

20

Q.

After this meeting?

People expressed their concern --

21

A.

The timing of that, I would imagine it would

22 have to have been after the meeting before we made the

20 actually hear what the OMG had to say.
21 hookup.

19 with the R and D group as well.

We had the phone

22

0.

Was there -- was it like everybody on the OMG?

23

A.

Yes.

People expressed their concern via the

23 decision to terminate Jeff.

Q.

And did you speak -- who in the Rand D group

24 phone conversation, and it was so significant, people's

24

25 feelings and the heightened feelings that they had, that

25 did you speak with?
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Klaus, Kevin and Corey.
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A.

So, we had a whole range of things, obviously,

a.

Okay.

A.

I think it was altogether.

3 significant.

Q.

Okay.

4 continually structures, the discussions we had with

Altogether or at different times?

What did they say, to the best of your

5 memory?

2 that we have already indicated in our letter which was
On top of that was the reflection on the

5 Jeff, the mentoring we had provided, and his inability

A.

Everybody had grave concerns, and they weren't

7 sure that they would be there if Jeff returned.

Other things that came out in that meeting

7 was that our FFL, Jeff was in charge of the - - I don't

Did they say they weren't sure they would be

Q.

6 to change.

9 there, or did they say they were going to quit?

8 know what FFL is short for.

It's a firearms license,

9 federal firearms license, maybe.
10

a.

Okay.

11 certainly the indication that I had was that we are

11

A.

What it effectively is, it's the legal process.

12 going to end up losing everybody.

12 Jeff was a signatory to it, and it allowed Lightforce

10

13

A.

I would have to clarify exactly the wording but

Did -- at this meeting or during the phone call

Q.

13 USA to - - you wi 11 have to excuse my ignorance here, but

14 with the OMG group, were there people that expressed

14 I think every time a rifle was transferred in or out of

15 that they were going to resign if Mr. Huber was allowed

15 the organization, it had to be processed through certain

16 back into the organization?

16 documentation.

17

A.

Yes.

17

18

Q.

Who do you recall said that?

18 sure that we have got our FFL compliance up to scratch.

19

A.

Hope, Jesse, Kyle.

19 I asked Jeff -- he was responsible for it -- are we

20 remember specifically.

Mark Cochran, I can't

Kyle - - Kevin, who was

21 already -- who was also in the OMG.
22 would have to just double-check.

I had asked Jeff through Ray asking me to make

20 absolutely one hundred percent sure that we are on top

Mark Cochran, I

I think Mark may have

21 of this.

Yes, yes, yes.

I knew nothing about the FFL.

22 I didn't know what it was.

23 also indicated that he wouldn't be able to continue.

23

24

24 asked to review our FFL, and in that process, found that

You say double-check.

Q.

Who -- what would you

25 daub le -check?

After Jeff went on leave, Hope Coleman was

25 we were actually non complying.

So, there was
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A.

I would have to see if I can find any notes or

2 go back over my - -

Page 136
1 inaccurate records of rifles and whatever else is under
2 that legislation, the ins and outs --

Q.

Do you recall taking notes from the meeting?

Q.

Uh-huh.

A.

No, but I would have had -- I may have had

A.

-- which I understand is a huge issue here in

5 email correspondence between Ray and myself.
6 know.

I don't

5 America.

I don't know what notes I took, but. . . . and I

The other thing that - -

a.

7 could also ask other members of the team because
8 obviously everyone else was there as well.
Q.

So, despite the fact that Mr. Huber is on

10 vacation and not allowed to perform in this new role,

Well, let me ask you this:

What happened?

A.

Apparently, all that was maintained on the

10 documentation was an i ndi vi dual 's name but there was no

11 the decision was made to terminate his employment?

11 documentation about the actual rifle or product or

12

12 serial numbers or - - or - - or- - Hope could probably

A.

What we ended up deciding -- after the

How

8 were you out of compliance, do you know?

13 information that came out in that meeting for those six

13 provide you with more details on that.

14 hours or five hours, however long we were there, there

14

15 were other things that came out that I certainly wasn't

15 our process, it was rea 11 y, rea 11 y significant.

16 aware of previously.

16 guess the concern there is -- I remember the discussions

17

Q.

What else came out?

17 that Jeff and I had where I was absolutely insisting

18

A.

Apparently -- what the team was saying was they

18 that he make double triple sure that we are complying

19 had nothing to lose.

We are just going to tell you

But whatever it was, wherever we fell down in
And I

19 with this particular piece of legislation.

20 everything that we -- why we're concerned about Jeff

20

21 coming back.

21 where you said, We had to be in compliance with those

And Ray, in particular, needed, I think,

Q.

Do you recall when those discussions happened

22 to be absolutely one hundred percent sure and

22 regulations?

23 comfortable that he had given Jeff every opportunity to

23

A.

I would say that was February 2011.

24 succeed.

24

a.

Okay.

25

A.

Around that time.

25

Q.

Okay.

I was in the USA.
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Okay.

Q.

Was there anything in writing, or was it

Page 139
1 of the key people in the organization.

2 just talk?
A.

Talk.

Q.

Okay.

A.

The other thing that came up was we found out

What else happened?

What else came up?

Q.

Okay.

A.

Or lose an individual that we had, in our view,

4 given every opportunity to try and assimilate, not
5 conform, but work with a team.

And we never changed his

6 that probably two years prior to this time, Jeff had

6 pay rate.

7 instructed the production team to send scopes without

7 opportunity to take on board all the advice, the

We provided him, in my view, with every

8 undertaking quality assurance program, approximately

8 suggestions, the examples.

9 five hundred from LOW Japan directly to Australia

9 be open, transparent, be honest, allow people to do

Jeff, all you need to do is

10 without going through a quality process, which is a big

10 their jobs, be factual in what you're communicating.

11 deal.

11 And I had those conversations with him I don't know how

12

Q.

Okay.

13

A.

Jesse Daniels.

13

14

Q.

Okay.

14 where there was an allegation that there was this lack

And who said that?

12 many ti mes.

Did anybody investigate to determine

Q.

Okay.

Well, what I've heard was two examples

15 whether that was true or not?

15 of transparency in advance of this board meeting in 2010

16

16 about the sales

A.

People were aware of it on the OMG so that

17 nobody needed to investigate.

They all supported what

--

sales numbers and the backorder

And then there was a management restructure,

17 numbers.

18 Jesse was saying, as did Hope.

18 in which he was in R and D.

19

19 the manager of R and D?

And apparently we could have gone back on our

Was he not transparent as

Did he

--

20 old reports and actually seen that the scopes that were

20

21 sent to Australia, the volume was so incredibly high,

21 discussions and talking and that night we went out with

A.

I think -- we certainly discovered through

22 there was no way that the quality inspection could have

22 Kevin, a lot of what I had certainly perceived was

23 occurred.

23 Jeff's work in all of the R and D and the product

But we haven't done that.

We didn't feel

24 like we needed to.
25

Q.

Okay.

24 development that had gone through years was, in fact,

So, there was really no investigation to

25 Kevin Stockdi 11 's work.
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1 determine whether that happened or not.

It was just

Page 140
1

Q.

Okay.

Is that what he told you?

2 what somebody told you.

2

A.

That's what Kevin told me.

3

A.

We 11 , it was more than one person told us that.

3

Q.

Okay.

4

Q.

Who else other than just Daniels told you?

4 determine if that was true or not, or just take his

It

5 was everybody on the OMG said that happened?
A.

Sorry.

5 word?

Jesse Daniels told us it happened.

7 Hope knew that it had happened, and I believe Kyle also

A.

Q.

Okay.

10

A.

I think it's reflecting back on everything that

What else came up during that meeting?

I pretty much took his word, considering what I

7 had seen from Jeff in that time.

8 knew that it had happened.
9

Did you go back to investigate to

Q.

So, during this time period after this

9 restructure, do you have any other examples of when he
1 O was not accurate in the information he was reporting?

11 I've spoken about, the issues that are documented in the

11

12 emails and people's genuine fear of having to work with

12 saying how's everything going and, how's

13 Jeff.

13 his mind everything was going great guns.

A.

Oh, well, conversations I was having with him,

14

Q.

Okay.

14 else's mind, it was not going so well.

15

A.

I think that had -- from the communication that

15

Q.

Okay.

--

you know, in
In everybody

So, he wasn't accurate in his opinion on

16 we had, that they had felt a sense of relief when they

16 how thing were going.

17 were able to finally get on with their jobs and do a --

17 that was his opinion, right?

18 and work as a team and be productive and not have the

18

19 tension that they had experienced for the last --

19 was accurate, but it wasn't accurate in the assessment

20 however long.

And the thought of that starting again, I

A.

He should have said

That was his opinion.

--

I mean,

So, in his mind maybe it

20 of the situation.

21 think, to them, was very unimaginable.

21

22

Q.

Okay.

22 he was not

23

A.

So, I think what Ray and I discussed,

23 that time period from February or from November 2010

Q.

Anything else you can think of, I mean, where

--

he was conveying misinformation during

24 considered, we -- there was nowhere else to go with

24 through July 2011?

25 this.

25

It was effectively lose potent i a 11 y the majority

A.

That's a big question.

I would have to say
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Page 141

Page 143

1 right now I can't think of anything specifically, but I
2 would like to leave that open for further information.

I mean, they sound like such simple little
2 things, but the amount of the detail sitting underneath

3

Q.

Well, I mean, what are you going to look at?

3 that is, you know, that's what we sort of discussed.

4

A.

It's not about looking, it's more about

4 how many discussions we had had.

How many times we have

5 been over here trying to assist.

How many times we've

5 thinking and putting together some of those documents
6 I've got in there.

6 asked him to be mindful of this, that and the other.

7

7 The openness, the transparency, the this, the that.

Q.

Wel 1, granted, I mean, this case is going on

8 right now.

This is the time and place.

9 the question.

I'm asking you

I mean, what do you need to l oak at to

9 eighteen months, here's what we expected of him and

1o figure this out?
11

A.

10 where he fell short.

If he did anything else between -- the question

11

Okay.

Q.

So, of those things that -- so this

12 was -- maybe re-ask the question.

12 July 31 letter, this is drafted up

13

13 meeting - - you had a meeting with Mr. Huber.

Q.

I mean, I'm asking, as you sit here, are you

14 aware of any other inaccurate information that he

--

was there a
And it was

14 yourself and Mr. Barkett and Jeff Huber?

15 conveyed between the November 2010 timeframe and July

15

A.

Yes.

16 2011 of which you talked about?

16

Q.

And do you recall where that took place?

17

A.

You know, I actually don't.

I mean, if you think

17 there is something, I would like to know what it is.

If

I know we talked

18 you have to go 1 oak at something, let's have at it.

18 about it the other day, and I can't remember what we

19 Take a look.

19 said.

20

A.

I can't think of anything at the moment.

20

Q.

21

Q.

Okay.

21

A.

Uh-huh.

22

Q.

Why was that prepared?

23

A.

Jeff asked for more clarification in writing

So, if you would, did you draft

22 Exhibit 7?
23

A.

Yes.

24

Q.

So, you

And

8 so we just basically went over the history over the 1 ast

--

and let me just qualify.

You

25 drafted it, Mr. Dennis signed it, Jeff signed it' and

I'm sorry.
And then Exhibit 87

24 about the reasons for his termination.
25

Q.

Okay.

And so, did you go back to the

Page 142
1 William Barkett signed it.

Page 144
1 Lightforce USA office and prepare this?

A.

Yes.

Q.

Do you know, did Mr. Barkett sign that at the

A.

4 same time as Mr. Dennis and Mr. Huber?
A.

Yes.

Q.

Tell me what you recall how this July 31st,

I don't know where I drafted it.

It could have

3 been in my hotel room as far as I know.
Q.

Okay.

Did you go over it with Mr. Dennis

5 first?

7 2011, letter ended up being signed.
A.

How it was signed?

Q.

Yeah, I know.

A.

Yes, I did.

Q.

And then he -- you signed it.

But was he in

8 agreement with it?

They took a pen and signed it.

9

A.

10 That was a bad question.

10

11

11 a second.

What I'm asking is, what do you rec a 11 about

I believe so.
MR. SYKES:

Why don't we go off the record for

Take a quick break so I can see if we can

12 the letter being delivered to Mr. Huber and when and

12 wind this thing up.

13 where it was signed and anything that was discussed is

13

14 what I'm 1 ooki ng for.

14 2:30 p.m. and subsequently reconvened at 2:45 p.m.; and

15

A.

Okay.

The discussion that took place was

16 taking him through everything that obviously was then
17 communicated in Exhibit 8.

We gave more information in

(Whereupon, the deposition was in recess at

15 the following proceedings were had and entered of
16 record:)
17

Q.

(BY MR. SYKES) Looking again at Exhibit 8.

1B

A.

Yes.

19 around how we had reached our decision, the misleading

19

Q.

All right.

20 information, the asking people to mislead the board by

20 wanted a letter of the reasons for the termination of

18 writing.

The discussion was about all of the facts

So, as I understand it, Mr. Huber

21 way of presenting inadequate information in the board

21 his employment with Li ghtforce USA; is that accurate?

22 reports, the way he treated staff, the way he was unable

22

A.

Yes.

23 to assimilate into a role whereby he wasn't going to be

23

Q.

And that was drafted up.

24 vice president anymore but be part of the OMG as a team

24 that you set forth in there, were there other reasons

25 member.

25 that you left out?

Other than the things
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Page 149
Q.

Do you agree with that?

A.

Yes.

a.

Okay.

Page 151
So, probably not completely saying I think we
2 should terminate, but what else can we do.

Do you have any reason to believe that

And that was

3 really coming from the fact that there was -- every time

4 Mr. Huber has not honored his obligation under that non

4 we tried something, I felt like, well, this is going

5 competition agreement?

5 to -- this to going to happen because the conversation I

A.

Not that I'm aware of.

6 had with Jeff and the information and the feedback I

a.

At the meeting in which this notice period was

7 would be getting back from him was, Yep, I get it now.

8 discussed and Mr. Huber was given that July 31, 2011 ,

8

Now I know what I'm supposed to do.

9 letter, was there any discussion about the company share
1 O offer which had been signed by Mr. Dennis and Mr. Huber
11 in 2000?

But, unfortunately, he was never able to
10 maintain, I think, either that headset or behavior, I
11 don't know what went wrong.

A.

Yes.

13

a.

What do you rec a 11?

13 work.

14

A.

I remember Jeff asking words to the effect,

14

12

It just didn't change

12 significantly enough for people to be assured it would

15 What about the share offer, something like that.

a.

Well, from that time - - okay.

So, was there

15 ever any discussion with the members of the Lightforce

16

Q.

Anything else about that conversation?

16 Australia board that you had a guy who was on the OMG

17

A.

I remember Ray indicating that it's null and

17 level making two hundred thousand dollars a year?

18 void.

I was very confused.

I didn't actually know what

Did

18 they ever have a problem with that?

19 they were talking about because I was unaware of his

19

20 share of the --

20 much he appreciated the work that Jeff had done in the

21

Q.

That was not something that ever came to your

22 attention before that meeting, huh?
23

A.

Never.

24

Q.

Okay.

A.

They questioned, and Ray's response was very

21 earlier part of Li ghtforce.

And without Jeff and

22 without Ray, both of them together, Lightforce wouldn't
23 be in existence.

You said Mr. Dennis said something to

25 the effect, it was null and void.

Anything further than

24

Q.

Who on the board questioned that?

25

A.

It was probably more of a topic of discussion.

Page 150
1 that that you recall hearing?
A.

No, I just believe null and void due to the

3 provisions of the agreement.

I think by that time Jeff

4 had actua 11 y handed me a copy of it to read.
Q.

Page 152
1 David Woolford would have been there.
2 would have been there.

Geoff Inglis

I don't know whether Ray's

3 partner was there, Leonie,A

at the time.

But Geoff and

4 David, I would imagine, would have been there.

Did you say anything during that meeting about

6 that thirty percent share offer?

Q.

So, of that - - once the OMG structure was made,

6 he was the highest paid person in that level, wasn't he?

7

A.

No.

A.

Yes.

8

Q.

Did Mr. Dennis, during that meeting, say

Q.

And so, was there ever any -- after that email

9 something to the effect that, if Mr. Huber thought he

9 that outlines the agreement in May, end of May 2011 , of

10 was entitled to the money, he should sue?

10 this heading -- Mr. Huber heading up the innovations

11

A.

I don't recall that.

11 group, was there any discussions while he was on

12

Q.

Okay.

I want to follow up on the May, and I

12 vacation that -- about a person making two hundred

13 apologize for going backwards, I try not to do this --

13 thousand dollars a year having that limited role?

14 but the end of May 2011 , the agreement, just before Mr.

14

15 Huber goes on this two-month extended vacation, was your

15 hundred and eighty thousand, not two hundred thousand.

A.

Can I just clarify?

Jeff's salary was a

16 advice to Mr. Dennis that Mr. Huber's employment should

16

Q.

Making a hundred and eighty a year?

17 be terminated at that ti me?

17

A.

With the OMG or just between ourselves?

18

Q.

No.

18

A.

It wasn't said as clearly as that.

I had had

19 previous discussions with board members where they would

When he was going to get moved to the --

19 just over to the innovations group before he goes on

20 ask me how much longer, you know, what else -- what else

20 vacation, was there any discussion about moving him to

21 are you going to try, how else can this get resurrected?

21 that limited role and st i 11 having somebody be

22

And I shared with Ray that in most cases in the

22 compensated a hundred and eighty thousand a year?

23 business dealings I've had, you know, you give people

23

A.

Between who?

24 one, two, a few chances and where else can we go with

24

Q.

Anybody on the board?

25 this.

25

A.

No.

I don't believe we had that discussion.
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Page 153
Q.

Never?

That didn't happen at any time during

2 that two months when Mr. Huber was on vacation?

Page 155
1 to give you right now.
2

MR. SYKES:

A.

No, not that I recall.

3

(Deposition concluded at 3:00 p.m.

Q.

Did you ever have a discussion with Mr. Dennis

4 excused;

signature reserved.)

A.

Yes.

6

Q.

What was said?

7

A.

I questioned whether we were going to maintain

5 at all?

8
9

10 that he would maintain that salary.

10

11

11

Did anybody at that meeting that happened in

Q.

12 July with the OMG group question why Mr. Huber was
13 making more money than they were?

12
13

A.

No.

15

Q.

That never was a topic of discussion at a 11?

15

16

A.

Not that I recall.

16

14

I'm not sure anybody else

17 would have known, apart from the finance manager.

17

18

Q.

Who was the finance manager?

18

19

A.

Hope Coleman.

19

20

Q.

She seemed to be one of the more vocal people

21 about not wanting to work with Mr. Huber, wasn't she?
22

I think Hope's position was very close with

A.

23 Jeff.

She was the person who had to witness what was

20

21
22
23

Nobody else was in the

24

So, she certainly had a lot more access to Jeff's

25

24 happening in the board meetings.
25 room.

Witness

5

9 Jeff at that salary, and Ray had given me the indication

14

That's okay.

Page 154

Page 156

1 directives in terms of making changes to the board

1

2 reports and - -

2

Q.

Okay.

And I mean, what I was asking is during

4 that July meeting, I mean, who was the most vocal about

CERTIFICATE OF WITNESS
PAGE

LINE

3

4
5

6

5 not wanting to work with Mr. Huber?

7

6

A.

Everybody.

7

Q.

They all were equally --

A.

Apart from Debbi probably not so much, but I

8

9 rec a 11 there being robust discussion with a 11 of the

10 participants or all the people that were there.
11

Okay.

Q.

No one person stands out as being the

12 biggest -- the person having the loudest or largest

9
10
11
12
13
14
15

13 complaint?

16
14

A.

In my opinion, I don't think anybody was out to

15 get Jeff.

16

Q.

I don't think there was any
I didn't ask that.

17

A.

I know

18

Q.

--

--

I just asked you

17

Dated this

--

A.

--

who was the 1 oudest and the 1 argest

MONIKA LENIGER-SHERRATT, DEPONENT

Everybody was the same, in my opinion.

Maybe

21
22

22

23

23 have.

2013.

20

21 apart from Debbi maybe being quieter.
MR. SYKES:

day of

18
19

19 complaint?
20

I hereby certify that this is a true and
correct copy of my testimony, together with any changes
I have made on this and any subsequent pages attached
hereto:

Okay.

That's all the questions I

Thanks for your ti me.

24

MS. LENIGER-SHERRATT:

25

MR. HUSCH:

Thank you.

I have nothing.

I have no witness

24

day of

Sworn and Subscribed before me this
2013.

NOTARY PUBLIC FOR THE STATE OF IDAHO
Residing in
Idaho
My Commission Expires:

25
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CERTIFICATE
)

2

STATE OF IDAHO

3
4

County of Nez Perce )

) ss'

5
6

I, GLORIA J, McDOUGALL, CSR, Free 1 ance Court
Reporter and Notary Public for the States of Idaho,
Idaho CSR No, 234; and Washington, Washington CSR No,
2353; residing in Clarkston, Washington, do hereby
certify:

8

That I was duly authorized to and did report
the deposition of MONIKA LENIGER SHERRAT in the

9

above-entitled cause;

10

11

That the reading and signing of the
deposition by the witness have been expressly reserved.

12

13
14
15

16
17
18

That the foregoing pages of this deposition
constitute a true and accurate transcript of my
stenotype notes of the testimony of said witness.
further certify that I am not an attorney
nor counsel of any of the parties; nor a relative or
employee of any attorney or counsel connected with the
action, nor financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal on this 10th day of June, 2012,

19
20
21
22
23
24
25

GLORIA J. McDOUGALL, CSR
Freelance Court Reporter
Notary Public, States of Idaho
and Washington
Residing in Clarkston, Washington
My Commissions Expire:
10/05/15
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Brown, NF00636 through NF00641 ........... . 82
Deposition Exhibit No. 31 - Copy of email
between Mani ka and Hope, NF00434 and
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Reported by Glori a J. McDougal 1 , CSR, Freelance Court
Reporter and Notary Public, within and for the States of
Idaho and Washington, residing in Clarkston, Washington.
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S T I P UL AT I ONS

1

APPEARANCES
JEFFREY R. SYKES, Esq. , of the law firm of Meul eman
Mo 11 erup, LLP, 755 West Front Street, Suite 200, Boise,
Idaho 83702,
appearing on behalf of the Plaintiff.
GERALD T. HUSCH, Esq. , of the law firm of Moffatt Thomas
Barrett Rock and Fields, Chartered, 101 South Capitol
Baul evard, Tenth Floor, Post Office Box 829, Boise,
Idaho 83701,
8

appearing on behalf of the Defendant.

9

2

4 Gloria J. McDougall, CSR, Freelance Court Reporter and
5 Notary Public for the States of Idaho and Washington,
6 residing in Clarkston, Washington.

It was further stipulated and agreed by and
9 between Counsel

13

12

14

13

16

15
16

17

17

18

18

19

19
20

20
21

21
ALSO PRESENT:

25

the deposition

15

14

23

of

11 would be expressly reserved.

11

24

for the respective parties and the

10 witness that the reading and signing

12

10

22

It was stipulated by and between Counsel for

3 the respective parties that the deposition be taken by

Jeffrey Huber and Raymond Dennis

22

23
24
25
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Page 13
Q.

Page 15

Once you assumed the role of dealing with all

Q.

2 of the companies that Lightforce Australia was involved

And when you were looking at the electronic

2 files, this is always one of those areas that is hard to

3 with, did your title change or your job description

3 figure out.

4 change?

4 personal computer, a server, where?

What - - were you 1 ooki ng on, 1 i ke a

5

A.

Not immediately.

5

A.

Server.

6

Q.

Okay.

6

Q.

Which server?

7

A.

I would say mid 2009.

7

A.

Lightforce.

8

Q.

So, prior to this mid 2009 and the change, were

8

Q.

Li ghtforce Australia or USA?

9

A.

I'm sorry.

10

Q.

Were you unable to find anything responsive to

When did it?
Best guess.

9 you sti 11 primarily an HR function?
1O

A.

No.

I was al ready working across more than HR,

Lightforce Australia.

11 but my role - - but my title was sti 11 HR - -

11 the request for documents?

12

Q.

Okay.

12

13

A.

-- although Ray had actually sent out

13 submitted.

A.

14 comm uni cation, and I cannot be sure of the date,

14

15 advising individuals that I would be his 2IC.

15 counsel

Q.

No.

I was able to which I have already

All right.

16

Q.

Okay.

16

A.

17

A.

And I'm not sure we changed the title right at

17

Q.

--

18

A.

Yes.

19

Q.

Okay.

18 that point.

I think it was after that that we changed

19 the title.
20

Q.

You used some -- an acronym or something.

What

21 was it, 2 -22

A.

2IC.

23

Q.

Okay.

Also second in charge.
2 -- what was it?

So, those were al ready provided to

-Yes.
for Li ghtforce USA?

Does Lightforce Australia, it maintains

20 a central server for email traffic?
21

A.

Yes.

22

Q.

Did

--

do you know, does Li ghtforce USA have a

23 similar system?

24

A.

2IC.

24

A.

Yes, but separate.

25

Q.

2IC.

25

Q.

Separate, okay.

1

A.

Sorry.

2

Q.

All right.

And the email system for

Page 14
It's Australian.
I

I

Ill

going to hand you

Page 16
1 Lightforce USA, I'm assuming, is housed here in Orofino?

--

you have

3 what's been marked Deposition Exhibit 27, which is the

2

A.

I believe now it is actually located in

3 California --

4 Notice of Deposition duces tecum for your deposition

Q.

Oh, okay.

5 here today.

A.

- - the data hub.

6

A.

Yes.

7

Q.

Did you have a chance to review that and answer

6 confirmed.

8 that deposition?
9

A.

Q.

And what makes you think that it would be

8 housed in California?

I actually haven't read this, however, I think

9

A.

However, that may need to be

How that's configured, I'm not really sure.

Is it --

It was a board report that was presented by the

10 I read somebody's, so ...

10 IT professionals here, and remote housing of data was

11

Q.

I think they were about the same.

11 the new way to go.

12

A.

Yeah.

12

13

Q.

Did you bring any documents responsive to that

13 with some third party?

14 request?

Q.

Is it - - just from what you know, is it housed

14

A.

Yes.

15

A.

With me?

15

Q.

Okay.

16

Q.

Yes.

16 with the Li ghtforce USA, what was your first involvement

17

A.

No.

17 with that company?

18

Q.

Did you ask anybody to look -- did you or did

19 you ask anybody to look for documents responsive to the

18

A.

So, what was -- once you started working

My first

--

I was involved by way of taking

19 board mi nut es at the board report, so I was al ready

20 requests that are set forth in that duces tecum?

20 aware of Lightforce USA through that mechanism.

21

A.

Yes.

21

22

Q.

Who did you ask?

Well

--

23

A.

Myself.

24

Q.

Okay.

25

A.

Primarily electronic files.

23
And where did you look?

Q.

And SO, that would have been minutes at the

22 Li ghtforce Australia board meetings?
A.

Where the Lightforce USA, Jeff and Hope would

24 hook in via telephone.
25

Q.

Okay.

And how long had you done that for?
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Page 25
Q.

Page 27

So, that's fairly quickly after the workplace

1 company?

2 review had been completed by yourself.

A.

A.

Yes.

Q.

Did you have anyone else help you with the

My authority is clearly outlined in our

3 delegated authorities policy.
Q.

5 workplace review at all?

Okay.

5 yesterday.

6

A.

No.

6 outlines

--

7

Q.

Mr. Davis, where was he from?

7

A.

Uh-huh.

Q.

--

8

A.

I can't remember.

8

9

Q.

No idea?

9 the company?

10

A.

I know he was military, from the military, but

11 that's a 11 I remember.

And I asked Mr. Dennis about that

And so' there is such a document that

the role of each individual person within

10

A.

Yes.

11

Q.

When was that created?

A.

I created the first draft in -- sorry, not the

12

Q.

Did he come recommended by anybody?

12

13

A.

Not that I'm aware of.

13 first draft, the first iteration of it when we formed

14

Q.

Do you know how 1 ong he ended up staying with

15 Lightforce USA?

14 the OMG group for Lightforce USA.

Or Lightforce USA, I

15 should say.

16

A.

I believe he was terminated in October 2010.

16

17

Q.

Before I move on with this, what is - - you' re

17 quarter of 201 O?

Q.

So, that was some time towards that last

18 not employed by Lightforce USA; is that right?

18

A.

I believe so.

19

That's right.

19

Q.

And then was it -- was this delegated authority

20 policy, was it ultimately adopted by Mr. Dennis or the

A.

20

Q.

You're employed by Lightforce Australia?

21

A.

Yes.

22

Q.

Okay.

21 board of the Lightforce Australia?
I'm trying to -- I think Mr. Dennis

22

A.

It was ratified by the board.

23 testified about this yesterday, but what do you perceive

23

Q.

Okay.

24 your role is or your authority to make decisions on

24

A.

No, I can't be specific.

25 behalf of Lightforce USA?

25

Q.

A11 right.

Do you know when that happened?

Was it months, weeks after - - let

Page 26
A.

I'm not sure I understand the question.

Q.

Okay.

Page 28
1 me -- let me strike that.

I'm trying to understand because you've

Do you think it happened in 2010, or is that

3 written some letters on behalf of the company that are

3 something that would have happened in 2011?

4 part of the exhibits that I will ask you about.

4

A.

I would say 2010.

5

Q.

And I would assume, I guess it would be if it

Do you have any authority to make decisions on
6 behalf of the company?
7

A.

6 was something that was discussed by the Lightforce

Yes, I believe I do.

7 Australia board, it would show up, presumably, in

8

Q.

And that comes from Mr. Dennis's directives?

8 meeting minutes?

9

A.

Yes.

9

A.

Yes.

10

Q.

And I think he testified yesterday about that.

10

Q.

Has that delegated authorities policy changed

11 So, you wouldn't have any disagreement with him that you

11 since its ratification?

12 had authority to act on behalf of the company in certain

12

A.

13 situations.

13

Q.

How many times, do you know?

14

A.

No.

14

A.

Once.

15

Q.

And has he given you the authority to act on,

When did that happen?

Yes.

15

Q.

16 like, employment decisions?

16

A.

Actually, can I clarify my previous answer?

17

17

Q.

Absolutely.

18

A.

When I said "once," I would say every time a

MR. HUSCH:

Who?

18

MR. SYKES:

Sorry.

19

MS. LENIGER-SHERRATT:

20
21

MR. SYKES:
Q.

Sorry.

Li ghtforce USA.

(MR. SYKES) Where

--

where does your - - this is

19 new position was developed that had delegated
20 authorities, we would add that into the delegated
21 authorities policy.

22 kind of a difficult question, but where did your

22

Q.

Okay.

23 decision-making authority for Lightforce USA begin and

23

A.

So, it may be more than once.

24 end?

24 significant review and change occurred, I would say,

Does that make sense?

What would you feel that

25 you wouldn't have the authority to do on behalf of the

But a

25 five months ago.
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385~5384
gth@moffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, fN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individua1,

Case No. cv-io12-336
Plaintiff,

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,

DEFENDANT'S RESPONSES TO
REQUESTS FOR ADMISSION
[Nos. 1-51)

Defendant.

COMES NOW the defendant, Lightforce USA, Incorporated (hereinafter
''Lightforce" or the "Defendant"), by and through undersigned counsel, and hereby responds to
plaintiff's Requests for Admission [Nos. 1-51], as follows:
I,

GENERAL OBJECTIONS

Lightforce has not completed its own investigations and/or discovery.
Accordingly, the responses that follow are based upon the best knowledge, information, and

DEFENDANT'S RESPONSES TO REQUESTS
FOR ADMISSION [Nos. 1~51) - 1

c,1

EXHIBIT

f)

336

12/06/2012 17:55 FAX

2083855:

MOFFATT THOMAS

REQUEST NO. 48: Admit that Lightforte

Ia] 022/033

*"" falj1 ond refused
I

to pay Huber

:

any portion of his base salary from and after August 1, 201 ¥·
I

RESPONSE NO. 48; Admit.

I

REQUEST NO. 49: Admit that attached'hJeto

aJ ~=,_ is a true, correct and

II

authentic copy of the Notice.

i

RESPONSE NO. 49: Admit.

i

REQUEST NO. 50: Admit that attached hel/'eto as xhibit E is a true, correct and
!

'

authentic copy of a letter sent to Huber on behalf of Lightf1rce b~
RESPONSE NO. 50: Deny.

!

,

I

'

REQUEST NO. 51 : Admit that the amou.ntJ due
:

onika.

iii ber from Lightforce pursuant
'

to the Offer Agreement and the Noncompetition Agreement' are w ges under the Idaho Wage
Claim Act, Idaho Code§§ 45-601, et. seq.

,

.

RESPONSE NO. 51: Deny.
DATED this 6th day of December, 2012.
MOFFATT, TII MAS, BARRETT, ROCK &
FIELD , CHARTERED

DEFENDANT'S RESPONSES TO REQUESTS
FOR ADMISSION [Nos. 1-51] • 13

cnent:264l!660, 1
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12/08/2012 17:55 FAX

2083855,

MOFFA TT THOMAS

la] 024/033

CERTIF1CATE OF SERVICE:
I HEREBY CERTIFY that on this 6th day of Dec her, 2012, I caused a true and
correct copy of the foregoing DEFENDANT'S RESPONSES T: REQUESTS FOR
ADMISSION [Nos. 1-SlJ to be served by the method indicated ij low, and addressed to the

following:

!
I

Jeffrey R. Sykes

6() U.S. Mail, Postage Prepaid

Brian J. Holleran
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) Hand De*

ered

( ) Overnight
(x) Facsimile

ail

DEFENDANT'S RESPONSES TO REQUESTS
FOR ADMISSION [Nos. 1-51] - 2
Cllent2648650.1
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Page 59

Page 57
A.

Initially no.

It was only Hope Coleman and

2 Jeff, I believe, that were involved in the original
3 meetings.

But as the company grew and we sectori zed the

A.

Who knows.

Q.

Okay.

Tell me -- well, did -- has anybody gone

3 back to look to find inaccuracies in any of those years?

4 levels of responsibility for reporting, there are

4

5 additional people included in that which we believed at

5 But to go one step further into that, it would be very

6

the ti me the best avenue would be to give them the

to reporting.
Q.

Okay.

It would be -- firstly, no.

That I'm aware of.

6 difficult to do so because the personnel who would have

7 responsibility of initiating their presence in regards
8

A.

7 been responsible for specific reports may now no longer
8 be in that position, and, as the company and the

So, the reports would go to Mr. Huber

10 who would provide them to the Australia board.

In the

9 business grew, the request to have greater integrity in
10 the reporting, have greater, call it, due diligence in

11 last quarter of 201 O that changed?

11 reporting was primary our concern.

12

A.

Correct.

12

Q.

13

Q.

All right.

13

A.

But it changes as the business grows.

14 correct me if I'm wrong -- each of the managers in the

14

Q.

Okay.

15 various groups would prepare a report and give that

15 perceived inaccuracy in the reports -- board reports

16 directly to the board, is that -- or would it go through

16 being provided, when did that start becoming an issue?

17 somebody else first?

17 When did it first start becoming an issue?

18

A.

And so, as I understand it --

You know, that's the subtlety that I don't know

19 if I'm in a position to answer.

I don't know whether --

20 I don't think that they directly from their computer
21 terminal sent that information to the board.

Okay.

So, what I'm trying to understand is the

18

A.

Early in 2010.

19

Q.

Okay.

And when do you recall that first coming

20 to your attention?

I think it

22 was collected by an individual, as in brought together

21

A.

I believe I would probably say around the

22 February 2010 shortly following the first visit that we

23 as one composite paper and sent in that paper was

23 made here to this country when Mani ka was here to do a

24 everybody's report.

24 workplace review which in a sense was an HR function.

But that's what I understood, but I

25 don't know whether that's an important distinction for

25

Q.

Okay.

So, what came up that brought that to

Page 58
1 you.

Page 60
1 your attention at least the inaccuracies in these

Q.

Okay.

But what you' re 1 ooki ng at is each of

2 reports?

3 the -- rather than having a board report that would go

3

4 through one person that would make it uni form or changes

4 managers felt they didn't have autonomy in regards to

5 to it, each manager would submit a report independently?

5 the accuracy of their reporting.

6 I'm not talking about -- let me just qualify this.

6 relationships between themselves and Mr. Huber, and

I'm

A.

Initially it was more a matter of individual

It was a matter of

7 not talking about the physical act of getting it to the

7 their inability to feel freedom of expression based on

8 board.

8 the way in which they were treated by Mr.

9

I'm talking about the report is written and it's

not changed, edited or looked at by anybody else before

A.

I believe that it isn't, no.

12

Q.

Okay.

Now it isn't.

And that's that - - that was the change

13 that was made in the last quarter of 20107
14

A.

No.

Huber.

And this was all based upon interviews that

1 o transpired?

10 it goes to the board; is that right?
11

Q.

The change was more on the basis that we

15 wanted to have them have the ability to write down in

11

A.

Correct.

12

Q.

Were you involved in any of those interviews?

13

A.

No.

14

Q.

Okay.

So, did you hear -- did you hear

15 directly from any of those employees any of these

16 their report what was true and factual, and not have it

16 complaints that --

17 modified and changed based on someone above them

17

A.

Not at that first point in time, no.

18 indicating it should be otherwise.

18

Q.

Who was doing those initial interviews?

19

Q.

And so, was there some concern that the board

20 reports that had been provided by Li ghtforce USA to the
21 Lightforce Australia board were in some way inaccurate?

19

A.

Monika.

20

Q.

And this was sometime in February of 2010?

21

A.

I believe so.

I would have to go back to

22

A.

Correct.

22 whatever diary notes to be absolutely sure.

23

Q.

And had there been from all the way from 2005

23 say "diary" it may be even a passport to make sure I was

24 to 2000 - - second quarter of 201 o there were

24 in the country then.

25 inaccuracies?

25

Q.

And when I

Look at the stamp.

Did you -- do you keep a diary of what you do
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Page 81
Q.

Okay.

During that timeframe once the decision

1 back to all the time

and Jeff's heard it not just six

2 is made and it's that implementation period of how we

2 times, but dozens of times -- honesty, transparency and

3 are going to make these changes, did you go to any

3 integrity within the organization.

4 outside people in the organization for advice?
A.

When you say "outside people,

Q.

could you please

6 give me a heads up on what you mean by "outside people.

8

And so what I'm trying to understand is

6 attention in 2010 and then ultimately a decision was
7 made to remove Mr. Huber from that leadership role?

Q.

Well, yes.

Did you hire a lawyer?

A.

No.

A.

Correct.

Q.

Did you hire any consultants to figure out how

Q.

And to place him as the manager of the R and D

10 on par or on the same level with all the other people in

1 O - - what would be a good structure to go to?
11

Okay.

5 these were issues, right, that arose or came to your

A.

You would have to defer that question to

12 Monika.

11 the OMG group, correct?
12

A.

Yes.

Q.

And so, correct me if I'm wrong, but that would

13

a.

Okay.

13

14

A.

Whether she maybe gained outside advice on

14 -- that would have got rid of or alleviated any problem

15 structure.
16

Q.

15 with a reporting issue of perceived inaccuracies in

I personally did not.

Maybe you can help me out here.

Who was -- who

17 was it -- who was responsible for implementing the

16 reporting because all the managers would report to the
17 board and not through Mr. Huber any more?

18 changes, was it you or did you delegate it to Monika to

18

19 do?

19 evolved, that didn't happen.

A.

That was the aim, but unfortunately as it

20

a.

Okay.

21 I say a group, a numbering of us discussed it all the

21

A.

That was - - that was the primary - - that was

22 way up until the board meeting.

22 what we thought would be the opportunity for Jeff to

20

A.

Implementation of the change was a group -- as

So, it depends on the

23 transitional where in the framework of that discussion

23 really make a change, and we facilitated his ability to

24 whilst we were still in the USA, it was primarily a

24 make that change.

25 conversation between Monika and myself as to how we

25 resource to mentor, plus Monika and I put a lot of time

And he was given Wi 11 i am Barkett as a

Page 82
1 could do something which would give Jeff an opportunity

Page 84
1 and spent a lot of time with Jeff assisting him in

2 to remain within the company and be practical and

2 understanding his -- I'll use the word "inadequacies."

3 functional within it.

3 I don't know if that is the way to really put it. but,

And we made it very clear to Jeff

4 at that time, extremely clear, that this is -- if he

4 you know, the areas where he lacked ski 11 s.

5 cannot improve his relationship with his staff, that

5 that depended on that Good Jeff /Bad Jeff persona that

6 this is not going to end in a good place,

6 had frightened so many of the staff, and unfortunately

And much of

7

Q.

Okay.

7 because he was sti 11 a member of the OMG, the leopard

8

A.

And that was the -- that was the transition

8 didn't change its spots.

9 that lead as the stepping stone to the meeting we had at
10 the board in Australia.
11

Q.

Okay.

And so, was that the primary concern was

9

Q.

Okay.

10

A.

Sure.

I want to walk through this.

11

Q.

The changes that were made was to move Mr.

12 his inability to interact with the people that were

12 Huber out of the leadership role, keep him on the OMG

13 reporting to him?

13 group over R and D·

14

A.

One of the concerns.

A very important concern,

14

A.

is that right?

Leadership over the R and D, but still a member

15 I might add, because if you didn't have a cohesive team

15 of the OMG.

16 who had respect for their leader, you would have erosion

16

a.

Okay.

17 or rust set in from the base up.

17

A.

A team member within the OMG.

18 Jeff's only answer was either to change himself as an

18

Q.

Okay.

19 individual completely, which he in every conversation we

19 the only reports that would come from Mr. Huber to the

20 had with him he concurred that he would try and change

20 Australia board were the reports out of R and D?

21 his demeanor.

But the secondary one was that it would

21

A.

Correct.

22 give a better handle on the lack of interference which

22

Q.

All right.

23 would -- when I say "lack of interference," he would no

23 materials and sales, those would all go to the

And we knew that

But the reporting issue was no longer --

The reports from finance and

24 longer be able to interfere in the reporting functions

24 i ndi vi dual departments?

25 of the individual managers.

25

So that what we were coming

A.

Yes.
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Page 85
All right.

Q.

1 would call it -- I call it the Navy Seal sector of the

And Mr. Huber would have no

2 responsibility of management over any of the individual

2 business, and the third one was the quality assurance

3 departments other than Rand D?

3 because his belief was to maintain the reputation of the

4

A.

Correct.

4 business, he needed to be able to have control over the

5

Q.

At that time, that change, I think that was at

5 quality assurances.

He believed he was the only one,

6 the end of 2010, how many people were there in the Rand

6 pardon me, who kept that part of the business alive and

7 D department?

7 well.

A.

One, two, three, four in total, including Jeff.

And I guess in all those factors, his functions

s would have been to utilize some of his past skill sets

9

Q.

And who would have been the other three people?

10

A.

Kevin Stockdill, Klaus and Corey,

10

11

Q.

Now, you said that -- and I can't remember the

11 was under the R and D department?

9 in performing those duties.
Q.

So, quality assurance, was that something that

It shouldn't have been, but Jeff claimed that

12 timeframe, if it was in May or the latter part of the

12

13 201 O - - but you said you told Mr. Huber there would be

13 it needed to be cross pollinated, and, of course, with

14 no reduction in his salary; is that correct?

14 some of these concepts of Jeff's is what caused next the

A.

15

A.

That's correct.

15 level of a problem.

16

Q.

Why was that?

16

Q.

Okay.

17

A.

Because I believed that, you know, he had spent

17

A.

Because whilst we tried to compartmentalized --

18 all those years within the company.

At that point I

18 which I guess is part of your question, what was his

19 believed he had done the very best he could within his

19 functions -- was we tried to compartmentalize his

20 capability and capacity, and I didn't want to make it

20 functions within those roles so that he would have focus

21 feel like I had no respect for his past achievements,

21 and be driven to do well within them for the reasons

22 and he deserved something out of, I guess, the company.

22 that we thought made sense at the time, it actually gave

23 Call it my loyalty factor.

23 him the ability to use his influence and affect a whole

24

Q.

So, even though his -- his role as being the

25 second to the top in the organization was being removed,

24 range of areas, production being one.

So, as a

25 consequence of that, by the time now -- unless you want

Page 88

Page 86
1 you still kept him at the same salary level because of

1 me to stop and you want to ask another question.

2 what you just said?

Q.

It's one of my weaknesses.

A.

Yes.

Q.

Was there any written job descriptions for the

5 various managers in the OMG group over their
6 departments?
A.

Are you aware of any?

Looks like there probably would be, but I'm

9 wouldn't like to give you an answer as to what is or

Okay.

Sure.

4

Q.

When the change was made - -

5

A.

Uh-huh.

6

Q.

When the change was made in that last quarter

I mean yes.

7 2010 to putting Mr. Huber in charge of the Rand D, did

9 oversee quality assurance and the military sales?

Is

1 o that something you agreed he should be doing?

10 isn't there and to what level it is.
Q.

A.

8 you -- did you agree with him that he also should

8 personally not involved in that, so I can't -- I

11

Well, yeah, let me before you go on.

3

When the change -- when this change was

11

A,

We agreed with him because he put forward what

12 made to move Mr. Huber from vice president to the

12 would be a fairly strong case that he needed still to be

13 manager of Rand D, what did you perceive his

13 involved while we were going through the transition

14 responsibilities to be going forward?

14 period.

15

A.

Jeff and we also felt that his strengths were

16 in R and D, and he enjoyed that.

So, we genuinely

17 thought that he would be a great asset being now able to
18 focus specifically in that area.

So, firstly it would

15

a.

What transition period?

16

A.

From where he was as the VP to just being a

17 member of the ONG with those responsibilities.
18

Q.

19 be Rand D function, assisting the guys with ideas,

19 mean - -

20 concepts, and the performance of those in a systematic

20

21 way.

23 was number one.

No.

I

When you change from one title to the next

21 role, that's a transition period in my mind.

In other words, putting structure to Rand D

22 through the three people that were working there.

A.

I mean when you say a "transition period,

That

He also at the time thought that he

22

Q.

Okay.

How long was that transition period

23 going to take?
It shouldn't have taken very long at all.

It's

24 wanted to maintain the small - - very small segment of

24

25 the military potential business which is I guess you

25 virtually you close a book, and you open another book,

A.
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Page 89
A.

1 but it's still a transition.
Q.

Okay.

A.

As soon as the letter had come out on the basis

And did it happen that quick?

2 wouldn't want to be the one to say that yes, they are.

4 of the board decision in September in Australia, Monika
5 drafted a letter which we sent to Jeff to be sure that

He okayed it.

We sent it out.

Okay.

A.

That's more for you to ask Mani ka when her turn

Q.

All right.

I'm going to hand you what has been

7 marked as Deposition Exhibit 4, and I believe -- is that

So,

B technically speaking once i t had become official, yes,

9 it should have been a transition.

Q.

5 comes.

6 he was happy that it gave him the ability to move into

7 his next role.

I would assume that they would be, but I

But like all things,

8 the letter that you were talking about that was sent out
9 to all the employees memorializing this change in Mr.

10 it's not -- you know, there's always the movement.

10 Huber's role as vice president?

11 That's just - - I'm sure you understand what I mean by

11

A.

Yes.

12 that.

12

Q.

And what's the date?

13

Q.

Okay.

So, once this - - once the letter comes

It looks like it was sent

13 out on September 13?

14 out and we are in the transition period moving from the

14

A.

Correct.

15 time he was vice president to the Rand D department,

15

Q.

And other than the conversations you had with

16 walk through what happens next.

16 Mr. Huber are you aware of whether anything was put in

17 of 2010.

Because that's the end

So, what happens between the end of 2010 and

19

A.

17 writing that his performance was unsatisfactory and that
18 he needed to change in various ways, otherwise, I think

18 May of 2011?

19 you said it wouldn't turn out well?

Well, in February after shot show and we

A.

Yeah.

The answer to that question is probably

20 returned to USA and as per normal Monika does a

20

21 workplace screening and gets a level of feeling for what

21 no to the extent that you're asking it.

22 the staff are thinking, how do they feel the transition

22 were extensive communications with Mr. Huber regarding

23 is going, is it successful, is it not successful.

23 those very topics, and he was conciliatory.

And,

However, there

In fact, he

24 of course, the answer from the OMG group is that it is

24 apologized through the OMG meetings on the basis of

25 not functioning, and Jeff is interfering in a number of

25 those conversations.

There was a clubhouse meeting

Page 90
1 areas, and it's not functional,

They still can't do

Page 92
1 where he went out and apologized to the group of people

2 what they wish to do as a body of managers, and it is

2 that were at that meeting for his actions and behavior

3 just not working having him as part of the OMG group.

3 and saying that he felt that we were the governing body

Q.

Okay.

Now the people on the OMG group that

4 over Jeff.

He was actually what we considered to be a

5 were unhappy with Mr. Huber being part of OMG group,

5 cherished and valued employee, at least in my eyes, and

6 these are the same people that had complained earlier

6 I had that degree of weakness in me called "loyalty,

7 when he was vice president?

7 and as a consequence of that, we tried to treat him by

A.

Jeff, I wasn't personally involved in speaking

9 with any of them.

And it is not that I want to deflect

10 on this question, but if you -- when you depose Monika,
11 I'm sure she can give you far more insight.

So, for me

8 giving him the very best of attention to the extent of
9 the expense of my own visitations, Monika's visitations,
10 giving him leadership through Kevin -- sorry, through
11 William Barkett.

We gave him VIP treatment in terms of

12 to answer that would be a degree of guesswork which I

12 trying to assist him to see himself as he was.

13 don't think would be wise.

13 felt that apart from the discussions we'd had, that we'd

14

Q.

And I don't want you guessing at stuff you

15 didn't hear.

So, you didn't really go out and --

So, we

14 done our very best for him to understand where he was
15 going if he continued his behavior and actions.

16

A.

No.

16

17

Q.

As I understand, you're getting secondhand

17 did that happen?

Q.

A.

Okay.

And so, this apology to the OMG, when

It was at a meeting held in the clubhouse.

I

18 kn owl edge from Monika who actua 11 y is the person who

18

19 spoke with people?

19 would have to go back and try to work out when that is.

20

A.

Correct.

20

21

Q.

Do you have any understanding of whether the

21 moving from the vice president role to just the head of

Q,

Well, was it after it was announced that he was

22 people that were lodging the initial complaints of

22 the R and D department?

23 Mr. Huber as vice president resulted in him stepping

23

24 down and moving to this R and D department were the same

24 out at which particular meeting that was.

25 ones on the management group?

25 raised it is because you asked the question was anything

A.

I would have to reflect on that and try to work
But why I
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Page 26 (Pages 101-104)
Page 103

Page 101
A.

Could be.

A.

I have no doubt there would be other examples,

2

Q.

Go ahead and tell me what you understood,

2 but I'm not privy to them.

3

A.

Well, my understanding is -- and the one

3

a.

Okay.

5

A.

Giving you an example, Jeff.

6

a.

So, when his

4 example that I do know about is a production issue where

4 of?

5 he circumvented Jesse Daniels, our production manager,
6 and we had a meeting as a consequence of that, and we
7 brought it up as a mechanism to show Jeff again where he

7 involved at all

8 was failing in his ability to communicate with his

8

And Jesse became so emotionally involved in that

9 staff.

So, this is rea 11 y the one that you know

--

when the

--

did

--

were you

in the investigation and in determining

deciding to stop production, whether it was right or

9 wrong?

10 that he initially almost -- well, he did have, I think,

10

A.

N-0.

11 a tear trickle down his cheek because he just felt he

11

Q.

Okay.

12

A.

No.

13

a.

And so, in that -- and did that -- that

12 was beating his head against the wall.
13 lengthy discussions with Jeff.

And we had

In fact, I personally

14 and Monika personally with William Barkett in place told

14 incident come -- not the incident, but the reporting of

15 him that this is not the type of behavior that is

15 that incident come up while you were in the United

16 becoming of someone in his position.

16 States in that February 2011 period?

17

Q.

This is his interference in the production?

17 you - -

18

A.

His way of - - you know, interference for a good

18

19 reason is understandable.

You understand what I mean by

20 that.
21

Q.

Yeah.

22

A.

Yeah.

23 message.

But it's the way you deliver the

It's the way you deal with people and treat

Q.

I wouldn't like to say it was February.

19 think it was prior to that,

Okay.

So, the fact that he interfered with the

20

a.

Okay.

21

A.

But I know it happened.

We were in a board

22 meeting, so I was definitely in America, in USA.
23

Q.

Okay.

Was there anything put in writing to Mr.
That he was not

25 doing what he was supposed to do, or he was doing

Page 102
1 production wasn't really the issue in your mind, it was

Page 104
A.

The process, correct.

The process.

The human

Q.

And what was your understanding of what was so
Huber dealt with this

Jesse Daniels that was his -- that's his job.

9 He's the leader of the production team.

The right

10 protocol would have been to go to Jesse Daniels and say,

11 I believe we have a problem here.

12 this problem?

How do we overcome

And then i f it meant holding the line to

13 overcome the problem, sobei t.

14 procedure had occurred.

But there was
there's numbers

Q.

Who would the numbers of people be?

A.

Well, there was William.

7 There was myself.

7 Jesse Daniels in stopping the production?

A.

You know, I don't believe so.

3 extensive communication, and, you know,
4 people who would been witness to that.

4 element of how you deal with people.

6 inappropriate with the way Mr.

Was anything in writing given to him?

1 something wrong?

2 the way he did it?

A.

I

but I can't be sure.

24 Huber that this was inappropriate?

24 people.

25

A.

Is that when

It's then the right

But instead Jeff went down to

There was Monika.

There was at the OMG meeting when

8 Jeff was encouraged for his own self-impression and

9 awareness to apologize for his behavior.

10 also in the clubhouse meeting.

That comment

And we made it very

11 aware to Jeff at that time that that behavior, i f that

12 cannot be fixed, that inevitably that would lead to his
13 dismissal because it is the type of thing which you

14 cannot function in an organization if you cannot work

15 the production line and ceased the production and

15 with your peers.

16 disrupted the production and didn't even refer to

16

17 Jesse --

17 visit in 2011, were there any changes made at that point

18

a.

Okay.

19

A.

-- until after the event.

Q.

Okay.

So, what happened as a result after your

18 in time?
19

A.

In 2000 --

20 this as an example of what has happened, I gather, in

20

Q.

February 2011.

21 many occasions with other personnel which causes that

21

A.

Yeah, got you.

22 disruptive thinking and causes the lack of respect and

22 Jeff quite in-depth that his functional period in the

23 trust amongst his peers.

23 OMG now needed to change, and that the best thing to do

24

Q.

Okay.

So, I'm only posing

So, do you think there were other

25 examples of where that happened?

Yes.

We had discussed with

24 for him is for him to withdraw completely from the OMG
25 group, no longer report to the OMG group as it created
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Page 27 (Pages 105-108)
Page 107

Page 105

That could be the case, too.

MR. DENNIS:

1 too much friction, too much anger, too much dysfunction,

1

2 and that he had totally lost the respect and trust of

2

Q.

( BY

3

A.

Until I get my passport out, it's very easy to

3 the other members of the OMG group,

The last - - the

Rand D only.

5 everything that I'm saying.

So,

6 there's a step-by-step performance managing him to the

6 that statement earlier.

7 point where we believe that that was his last home that

7

8

he could potentially have a life in,

B

Q.

Okay.

A.

And that was expressed to him,

11

Q,

Okay.

Okay.

Q,

You know I've already made

The decision

Let me get that straight.

to -- well, when you made the trip up to the States, it

9 would have been about May; is that accurate?

And that was - -

9

10

And I'll say that for

4 get the times mixed up.

4 fall back position for him was to say, well, your
5 responsibility now is Rand D.

Okay.

MR, SYKES)

Was that just in February 2011, is that

Apparently so.

10

A.

Yeah,

11

Q.

In your mind is the decision made to have Mr.

12 Huber even back out of the OMG group, did that happen

12 when that decision was ultimately made to have him out

13 of the OMG group and just dealing with Rand D and

13 while you were here in the States?

14 nothing else?

14

A.

To back out, yes, it did.

You know, whether the decision was made at that

15

Q,

Okay,

16 meeting or during that meeting, I couldn't -- I wouldn't

16

A.

I'm only out by a couple of months.

17 -- you know, you would have to defer to someone who was

17

Q.

Okay.

18 more pivotal within those discussions, but there was

18 an email.

19 certainly a discussion about it, and that discussion was

19 issues that we were talking about.

20 fairly extensive, and Jeff agreed to our recommendati ans

20

A.

Uh-huh.

21 because he, himself, could see that, you know, it was

21

Q.

And I believe it is the email release of this

15

A.

22 not going to work.

I mean it was just -- I mean

1

it was

I don't know that's Exhibit 6, which was

I think it may kind of address some of the

22 change -- this further change in Mr. Huber's roles, and

23 it l oaks like it comes around May 31 - -

23 either that or nothing.
Q.

Okay.

25

A.

Inevitably, yeah,

A.

24

Either that or leave the company?

24

That's what it would result

Yeah.

It's confirmation that I was, yeah, a

25 month or two out.

Page 108

Page 106
1 in because you can't keep someone living in a mothball,

2 and we could no longer continue putting resources in,
3 flying from Australia.

That's an expensive exercise,

Q.

Okay.

Well I was going to ask you also,

2 though, there was a point where there was the non
3 disclosure, the deed of non disclosure agreement was

4 but I thought that Jeff warranted as much effort as we

4 signed by Mr. Huber in February of 2011 .

5 could to try and restructure and work the business in

5

6

such a way that he would be able to live in it because

7 as much as anything he probably deserved that chance.
Q.

What I'm trying -- and so what I'm

Okay.

7

That was

Do you recall that?

talked about yesterday.
A.

Uh-huh,

Q,

Were you in the United States during that

8 time - -

9 trying to get the timeframe down on is it's about June

9

A.

10 1st he goes on the two-month extended vacation, and we

10

Q.

-- when this document was signed?

11 have been talking about this February, the change of

11

A.

Yes.

12 having him withdraw even from the OMG group.

12

Q.

So, it may be you came out in February and

Yes.

13

A.

Uh-huh.

13 again came out in May?

14

Q.

Into a lesser responsibility.

14

15

A.

(Witness nods head.)

15 -- it just happens, you know, I'm afraid my life is a

16

Q.

From February to about June is that when that

16 bit clouded at times.

19

A.

Yes.

And probably --

MR. HUSCH:

Let me interject,

18

I'm sorry.

I

Evidently, yes.

And that's where it's hard to

Everything melds into one big

But forgive me for that, please,

17 mess.

17 transpired?
18

A.

Q.

So, these issues that we have just been

19 discussing, and we've been discussing about the stop in

20 don't want to alter the witness's testimony or testify

20 production, Mr. Huber not fitting in with the OMG group,

21 for him, but I think there's been some information

21 did those come to your attention in February or was it

22 you've just been given that is misleading, and I think

22 in May or any way of really knowing?

23 that the meeting that the witness is speaking about

23

24 occurred in May of 2011 rather than February of 2011.

24 want to ask me that question tomorrow, I wil 1 be happy

25

MR. SYKES:

Okay.

25 to.

A.

You know I'd have to reflect back, and if you

I don't know.

I've got nothing to hi de, Jeff.
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Page 29 ( Pages 113-116)
Page 115

Page 113
1 not -- not a success.

1 part of that process?
A.

a.

It would have been a number of people who had

3 spoken to me prior to that on an informal basis, not a
It would have been on the basis also of

4 formal basis.

5 the discussions that had occurred between staff members

Did you have any input from Mr. Barkett in that

3 decision to remove Mr. Huber from the OMG?
A.

I believe there would have been, except I

5 cannot be one hundred percent certain.

6 through the interview process with Monika, and the

Q.

And so, other than - - other than that the

7 general consensus was the lead up from February to May

7 relationship with the other members of the OMG had

8 was that Jeff was not performing his duties at the level

8 completely broken, was there anything else how he was
9 not performing?

9 that he should have.
10

Q.

Okay.

And so, who would you have spoken - - I

11 mean -- you can see the next question here?

Obviously,

MR. HUSCH:

10

MR. SYKES:

12

12 you spoke with Monika.

And are you talking about this

11 February to May of 2011 timeframe?
Yeah.

(BY MR. SYKES)

That resulted in the decision

13

A.

Yes.

13

14

Q.

And she reported to you the interviews she had.

14 to remove him from the OMG and to just make him in

Who else would you have relied upon?

15 charge of i nnovati ans?

The two other people who I had been or having

16

15
16

A.

Q,

A.

I think it would probably be -- all be

No.

17 been in contact with me were Kyle Brown and Hope

17 reflective of Jeff's behavior, his inability to perform

18 Coleman.

18 his functi ans at the level he needed to perform it in,

19

a.

Okay.

19 and that culminated in a lot of that disagreement or

20

A.

But that's not on a formal, official capacity.

20 di ssat i sfacti on amongst the OMG members.
21

21 That's just - 22

Q.

And you said based upon these -- speaking with

Q.

Let's explore this a little.

You say that he

22 wasn't able to perform his functions to the level you
What -- what did you expect him to be able to

23 Kyle Brown, Hope Coleman and Monika, that the decision

23 expected.

24 was made to remove Jeff from the OMG?

24 do as that head of the R and D group, and what wasn't he

25

A.

That's correct, but when you say "speaking,"

25 doing?

Page 116

Page 114
1 you mean specifically speaking, or being involved in
2 reading emails?
3 be.

I don't know how specific you want to

But there's a fair bit of email traffic as well,

4 which I think you've got copies of anyway,
Q.

So, you were relying upon email correspondence

A.

2 functioning as a head.

A.

There was email traffic which helped fill in

4 you would call a leader who had skill sets that could be

Q.

Okay.

Okay.

And what - - what ski 11 sets was he

7 lacking?
A.

I would say the educational capacity to perform

9 his tasks, but that's only the beginnings of something.

9 discussions later.

a.

He wasn't

5 applied in that leadership position.

8 some of the picture, but ultimately, it came down to the

10

He was a figurehead.

3 a real -- how do you put that in a -- he was not what

6 from Monika, Kyle Brown and Hope Coleman also?
7

As the head of R and D group, he wasn't

And when you say the decision was made

11 to move Mr. Huber -- remove him from the OMG --

Anything else?

10

Q.

Okay.

11

A.

In terms of R and D group?

a.

Well, yeah, because the role that he had been

12

A.

Uh-huh.

12

13

Q.

-- because he wasn't performing, how wasn't he

13 moved into that he - - after he was removed as vice
14 president, his role was reduced, he was on the OMG, over

14 performing?
15

A.

His relationship with the individual members of

16 the OMG had completely broken, was dys functional .
17 Therefore, his inputs were neither trusted nor
18 respected.

And the general consensus was, that as a

19 consequence, the OMG had a lot of difficulty working
20 with him.

Willi am Borkett had al so been working with

15 the Rand D group, I think we said he had some military
16 and quality assurance?
17

A.

Uh-huh.

18

Q.

And what I'm trying to understand is, you said

19 he was wasn't performing.

And I wanted to know, well,

20 what was he supposed to do, and what didn't he
He was a

21 Jeff in the interim to try and develop an OMG structure

21 accomplish?

And you've listed the one thing.

22 to help the OMG formalize a position, and he also had

22 figurehead.

He wasn't leading because of his education,

23 had very little feedback from Jeff.

So, the

23 and that he -- there was a broken relationship with the

24 consequences, I guess, were the general overall flavor

24 OMG members.

25 of what was coming through the system was that it was

25

Anything else?
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Page 35 (Pages 137 -140)
Page 139

Page 137
1 it's mi sdated?
A.

2

What's going on here?

The way I reco 11 ect it is we had a meeting with
And in that meeting, we told him that he

3 Mr. Huber,

1

A.

Correct.

2

Q,

And that became the official termination date

3 of his employment?

4 would -- his position is going to be terminated, and he

A.

Correct.

5 would be given twelve months notice for that

Q.

What was your understanding Mr. Huber was

6 supposed to be doing from this period between July 31,

termination.

6

Q.

And then what happened after that?

Was it put

7 2011 and August 1, 2012?
A.

s down in writing, and this letter was provided to him?
A.

Jeff asked for something in writing, and that

1o was then subsequently provided as the reasons why.
11

Q.

9 have to worry about money coming into the household, to
10 find alternative employment to his satisfaction, or to
11 come up with alternatives which may or may not have

And take a look at Exhibit 8.

It's the second letter, about the same time

12

It would be an opportunity whilst he didn't

12 worked in terms of a joint business between Jeff and I
13 to progress another life, whereby he would have some

13 period,

14 involvement.

14

A.

Yes.

15

Q.

August 3rd, 2011 .

And that appears to set

15

Q.

Anything else he was expected to do during that

16 forth some reasons for the employment decision that was

16 twelve-month notice period?

17 made.

17

A.

No, only the conditions that were outlined.

18

Q,

Okay,

19

Yes,

18

Q.

Is that -- so trying to get an idea of how this

19 conditions outlined?

20 all took place.

It appears to me that there was a

21 meeting with Jeff Huber in which this notice period was
22 discussed.

Exhibit 7, the July 31 , 2011 1 etter, was

23 written and delivered to him.

And then Exhibit 8, the

24 August 3rd 1 etter was drafted and provided to him.
25

Do you think he complied with the

A.

A.

That seems accurate, because I know Jeff

20

A.

I could say yes.

21

Q.

There were some questions asked yesterday about

22 the - - Exhibit 14 - - if you would take a 1 ook at that.
I'm on 14,

23

Try 15.
That's right.

24

A.

(Witness complies.)

25

a.

Fifteen is a deed of non disclosure, non

Page 140

Page 138
1 requested that he be given the reasons in written format
2

for whatever he had already been given to him verbally

1 competition, and is signed by the parties named in Item
2 1 of the schedule, in favor of Lightforce USA.
And I believe this has been identified as what

3 on numerous occas i ans.
Q.

Did you have an opportunity to read Exhibit 7

5 before you signed it, and it was delivered to Mr. Huber?

4 we've been calling the non competition agreement, which
5 was executed on February 7, 2011 by Mr. Huber.

6

A.

Yes, I did'

6

7

Q.

And you agreed with everything that was set

7
8

8 forth in there?
9
10

A.
Q.

Yes, I did'
So, what was

--

in your mind, what was the

11 purpose for this twelve-month notice period.
12

A.

It was an ability to be able to officially pay

13 Jeff some money, more as a goodwi 11 gesture, as I knew

I' 11 have you take a 1 ook at paragraph - MR. HUSCH:

Are you sure you have the right

exhibit?
Is this the final one or the intermediary one?

9

A.

10

Q,

(BY MR. SYKES)

11

A.

I think it's

Wel 1, 1 et' s see

--

-Take a look at Exhibit 16.

12

Q,

All right.

13

A.

The one with al 1 the signatures would be the
I get them all confused.

14 that his mother wasn't well, I knew that he was hoping

14 one we'd be referencing.

15 to have a child, and I felt that it would be, as much as

15

Q,

Exhibit 16, is that the one you are recalling?

16 anything a gesture of goodwill for him.

16

A.

It's got the date here.

Q.

So my lengthy question there really applied to

17

Q.

And why, though, the decision to terminate

18 emp l oyrnent a year later, in 2012?
19

A.

Because I think it gave him the ability to have

That would be the one,

17 yes.
18

19 Exhibit 16.

Is that the final non competition agreement

20 benefits through the system, which would have given him

20 with Lightforce that was in place between Mr. Huber and

21 I guess the abi 1 ity to get from is child-producing

21 the company?

22 abi 1 i ty,
23

Q.

So, it's fair to say that -- I mean, he

22

A.

Yes.

23

Q.

All right.

If you would take a look at --

24 remained on the Lightforce USA payroll until August 1 of

24 section -- part 2, I guess.

25 2012; is that right?

25 3, 3.

It's 3.1 through 3.2 and
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Page 32 (Pages 125-128)
Page 127

Page 125
1

a.

The quality engineer?

1 restructuring of the OMG, and the decision that they had

2

A.

Yes.

2 at the end of that meeting was that there was some more

3

a.

And who is that?

3 risks of gross dysfunction within the business should

4

A.

Well, at the moment, it would be Klaus.

4 Jeff come back.

5

a.

And then manufacturing support engineer to be

5 we be called in Australia and be alerted to the fact

A.

Not certain, because we've employed a number of

8 people since then.

a.

6 that if Jeff were to come back, we would have a major

ls that a position that now exists?

6 recruited.

Okay.

There was a recommendation given that

Their specific titles, I'm not sure.

The next paragraph says, We have decided

7 upheaval within the business structure, and a number of
8 individuals within the OMG would be resigning or leaving
9 our employ.

So, that precipitated our earlier return,

10 that the R and D group director position will no longer

10 which indeed we didn't want to do, as we had just left.

11 be part of the OMG, and will solely focus on -- and then

11

Q.

12 it 1 i sts four bull et points.

12

A.

Uh-huh.

13

Q.

When -- because as I understand it, you were in

As I understand your testimony, now, the R and

13

So, you came back to the United States?

14 the United States at this meeting May 25, 2011?

14 D group di rector is part of the OMG?
15

A.

Now i t is'

15

A.

Yes.

16

a.

It was moved back?

16

Q.

And then you ended up coming back again when?

17

A.

Yeah.

17

A.

Well, prior to Jeff's return to work, which

18

a.

And that was moved back when Mr. Stockdi 11 took

18 would have been seven weeks later.
19

19 over the position of R and D group director?

Q.

And so, when you came back, what -- would that

20

A.

Yes.

20 have been sometime near the end of July?

21

a.

When was Mr. Stockdi 11 appointed R and O group

21

A.

Again, i f I look at my passport, I can give you

22 that very accurately,

22 di rector?

23

A.

As a direct timeframe?

24

Q.

Yes.

23

When was that communicated to people, or

I assume it was the end of July.

I'm figuring there were four or five weeks in

24 June, end of July?
25

25 when is it noted in his employment file?

Q.

A.

Uh-huh.

a.

When you came back in July, while Mr. Huber was

Page 128

Page 126
A.

I would to refer to the employment file to find

Q.

You don't know as you sit here today?

4

A.

Not offhand, no.

5

Q.

All right.

2 sti 11 on vacation, did you meet any of the people in the

2 it.

3

3 OMG group and talk with them about this?

No.

So, this -- as of this May 31 --

6 it's really the May 25 email

- - as a result of that

4

A.

When we had returned, yes.

5

a.

Who did you speak with?

6

A.

The group had convened, and it was all members
And at

7 meeting, it was decided that Mr. Huber would take --

7 of the OMG group, inclusive of William Borkett.

8 basically take two months off to use up some of this

8 that meeting, we tried to determine where to go from

9 accrued holiday time -- to recharge, I guess?

9 here, on the basis of what they had told us, and how

10
11

A.
Q.

10 they had said to us at the time that if Mr. Huber was to

Yes.
All right.

And when did that commence?

About

12 the 31st of May or so?

11 return, that quite a number of them wi 11 be seeking
12 alternative employment.
13

a.

That was at the meeting you had with

13

A.

Whenever it did.

14

Q.

Okay.

14 Mr. Borkett and the OMG?

15

A.

I really don't know, but it would be there

15

A.

Yes.

16

Q.

Were there any - - any written documents from

16 somewhere.
17

a.

Fair enough.

17 that meeting at all?

18

A.

Yeah.

18

19

Q,

And so, after May 31, 2011, when he went on

19

I don't know.

A.

Personally, I can't answer.

Q.

Do you know -- do you recall anybody taking

20 vacation for two months, he was not brought back into

20 notes of that meeting?

21 this role set forth in Exhibit 6, was he?

I cannot recall.

21

A.

22

A.

No.

22

a.

How long do you think that meeting took?

23

a.

Why not?

23

A.

An hour-and-a-half, maybe.

24

A.

Whilst Jeff was on holiday, I believe the OMG

24

a.

So, I would take it that the members of the OMG

25 and Wi 11 i am Barkett had numerous meetings to do with the

25 were told about the agreement that had been reached at
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Page 39 ( Pages 153-156)
Page 155

Page 153
Q.

You said these were good enough to justify the

2 termination, yet there were other things out there, and

One was this marijuana issue.

A.
7 member to

8

What was the

What are the other ones?

5 other one?

One of them would be he requested a staff

take a urine test on his behalf for an

Q.

A.

I can't answer that.

11

Q.

Okay.

12

A.

I know his first name.

Q.

I'm not sure of his

17

A.

Q.

Do you know whether that happened or

I can't be sure.
Okay.

Have you asked anybody to do an

18 investigation 1nto that allegation?
19

A.

Not at this point.

Yes.

Q,

--

that make up the -- I guess the substandard

6 performance issues - - I think there's four of them - Maybe there's multiple things in each

7 three of them.

Those were things that were

11

A.

It was accumulating, correct.

12

Q,

Well, I mean, he was gone on vacation for the

13 next two months after that, so he couldn't really have

Someone by the name of Bruce.

15 not?
16

A.

5

1 O correct?

I don't know.

Who was the staff member?

Okay.

4

9 all known to you before that May 25 meeting; isn't that

When did that allegedly happen?

9
10

14

Each one of these items listed in Exhibit 8,

8 one of those paragraphs.

insurance policy.

13 second name.

a.

3 the bull et points - -

3 I want to know what the other things were.
4

A.

The answer at this point in time is no.

14 done anything at Lightforce.
A.

Agreed.

16

Q.

These items, you knew about them before the

17 May 25, 2011, meeting, right?
18

He's no longer a staff

Would you agree with that?

15

A.

Not to the fuller completeness.

I didn't

19 realize the degree of discomfort our staff were
20 experiencing with the thought that Jeff would come back

20 member.
Not with the company anymore?

That is what had been really alerted.

21

Q.

Okay.

22

A.

No.

22 mean, that really alerted us to -- to this is really a

23

Q.

Was there anything else other than this

23 lat more serious.

21 from holiday.

A.

Al 1 our efforts and attempts to

24 mediate, to assist, to reposition, to mentor, to put in

24 marijuana issue and the urine test issue?
25

I

Examples were given of the utilization of some

25 systems and processes to give Jeff an opportunity
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1 of our inventory for purchases of things such as a lawn

1 obviously were bearing no fruit.
Q.

2 mower.
Who said that?

And really, the change was between that May 25,

3 24 meeting 2011 and the decision to terminate really was

3

Q.

Okay.

4

A,

I'm really not sure.

4 this meeting that you had with the ONG group saying, We

5

Q.

Have you talked to anyone about it?

5 are all going to leave unless you fire him?
A.

That was the culmination of the emotional

6

A.

No.

6

7

Q.

So how's it been reported to you?

7 experience, yes.

8

A.

In conversation -- that I think it was a group

8

9 conversation, so I can't recollect who, in fact, said

Q.

Has there been any investigation to determine

12 whether that's true or not?
13

A.

The question was asked I think at Jeff's

No.

14 deposition regarding it.
15

Q.

ls there anything else that -- outside of these

16 reasons set forth in the letter for -~ to justify the

A.

Let me see.

11

A.

12

Q.

Exhibit No. 8.

13

A.

Yes.

14

Q.

All right.

And so' the first bullet, this

15 inability to promote an open and transparent
16 organization, that's something you knew about before the
17 May 24, 2011, meeting, isn't it?

17 termination?
18

And really, that issue about people wanting to

10 point, isn't it?

10 it.
11

Q.

9 leave if Mr. Huber came back, that's that third bullet

The letter stands on its own merit

No.

18

A.

We knew there was issues, but what we didn't

19 understand was the level that had eroded the trust and

19 regardless.
20

Q.

I understand - -

20 respect for Mr. Huber.

21

A.

Yeah.

21

22

Q.

--

but if a judge disagrees with you and they

Q.

Right.

And that's what's addressed in the

22 paragraph, the third bullet point, right?

23 don't stand on their merits, are there any other reasons

23

A.

Uh-huh.

24 you're going to rely upon to say I would have terminated

24

Q.

And the second bullet point, this fact that you

25 him anyhow?

25 advised the board in June 2011 there was approximately
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1 one point four million in backorders when there was, in

1 and the belief was by removing him from the OMG, it

2 fact, over two point four, that -- that, you certainly

2 would solve some of the problems that had been

3 knew about before the May 24, 2011, meeting?

3 experienced.

4

A.

We knew it for sure.

5

a.

And that wasn't a basis to terminate him then

6 because you agreed to restructure his job?
7

A.

We didn't understand fully, at that point in

9 staff members to ask for the figures to be doctored.
Q.

So what - - what did you 1 earn between

Okay.

11 May 25, 2011 , and August 3, 2011?

'11,

6 meeting?

8 time, the degree of collusion that he had gone to with

10

And that was the people on the OMG who were

Q.

5 expressing that opinion before this May 24th,

What did you learn?

You know, it is difficult to really comprehend

A.

B here as to whether or not it was myself fighting to give

9 Jeff an opportunity, and another opportunity, and
10 convincing or letting the OMG group know, that look,
He has

11 we've got to respect Jeff for what he has done.
12 a lot to contribute.

12 Who did you talk to?

We need to give him an opportunity

Versus the popular opinion, which was

13

A.

Kyle Brown, Hope Coleman.

13 to do that.

14

Q.

Was this during the same OMG group meeting or

14 remove him, he is not a team player, he has done A, B,

15 C, D, E -- you know, all the things we've already

15 was it a separate time?

16

A.

I think

I'm not certain at what point in time.

16 highlighted.

17 there's a number of emails, again, which I believe you

17

Q.

Okay.

18 would have copies of, which outline some of those

18

A.

So, where the two came together for Monika and

19 issues.

19 I and those who made the decision was when we were

20

Q.

There are emai 1 s that would have happened after

20 called to come all the way back from Australia due to a
21 crisis within our OMG on the basis of people saying they

21 this May 24th restructure?
From the process all the way through.

22 can no 1 onger work in this company if Jeff was to

22

A.

No.

23

Q.

Okay.

23 return,

24

A.

But what we didn't count on is the degree of

24

25 erosion that had done in people's minds -- Jeff's

Otherwise, I wouldn't have come back for

Not that I don't mind the pl ace.

25 another month or two.
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1 loyalty, integrity, what one would normally expect to

Okay.

So, would you agree with me that Mr. Huber was

2 never given an opportunity to perform in that

2 respect in a leader.

Q.

Q.

So, before you made the decision to

3 restructured role that was agreed upon in the May 25,

4 restructure Mr. Huber's job in that May 25, 2011,

4 2011, meeting?

5 timeframe, why, at that time, didn't you go talk to all

5

6 of the members of the OMG to get their input?

6

MR. SYKES:

7

(A brief recess was taken.)

7

A.

In regards to termination?

8

0.

No.

In regards to restructuring Mr. Huber's

9 job because you were taking him off the OMG.
10

A.

Sir, could you please re-ask the question?

11

Q.

Yes.

So, as I understand it, there's this

12 meeting that takes pl ace on May 25, 2011 - -

A.

MR. SYKES:

8

9

I'd agree.

Q.

Let's take a qui ck break.

Okay.

(BY MR. SYKES)

Mr. Dennis, did you have any

10 involvement -- if you look at Exhibit 17 -- it was the
11 employee manual dated November 3.
12

A.

No.

13

A.

Yes.

13

Q.

Any involvement in drafting the employee

14

Q.

-- in which Mr. Huber's job is being

14 manuals?

15 restructured again.
16

A.

Yes.

17

Q.

He's being moved out of the OMG.

He is put in

18 charge of just innovations, right?
19

A.

Yes.

20

Q.

Okay.

Prior to that meeting, did you go to

21 talk to the OMG people about Mr. Huber and his
22 i nvo 1 vement with them, or anything?

Did you have a

23 meeting with them at that point?
24

A.

Yeah.

There were discussions at different

25 periods of ti me re 1 at i ng to the repositioning of Jeff,

15

A.

No.

16

Q.

Take a look at Exhibit 9, if you would, please.

17 It's that one there.
18

A.

Yep.

19

Q.

So, this is a document entitled Lightforce USA,

20 Inc.

Company Share Offer.

Is this a document that you

21 prepared.
22

A.

Personally?

23

Q.

Yes.

24

A.

I was involved in that, yes.

25

Q.

Okay.

Just tell me how this document came to
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1 particular company, so I'm signing on my behalf, saying

1 be.
A.

Prior to relocating to Orofino, knowing that

3 there was going to be a relatively high shift, Jeff had

2 that if these conditions are met, that this would be the

3 reward.

4 indicated on a number of occasions that he felt he would

And we bandied around a number

A.

6

8 remuneration over and above a salary base, and some of
I

And you're signing as the president of

I don't know.

some was based on just, I

Q.

You did not.

A.

Well, in that case, I didn't even put

10 guess, a shareholding or some structure whereby he could

10 Doctor in front of it.

11 be recognized for his long-term employment.

11

And this was what we considered to be, at the

12

Did I put a title on the bottom

7 of it?

7 of options which would address his desire to gain

9 that was based on bonus

Okay.

5 Li ghtforce USA?

5 want to have some sort of a return for the long-term
6 investment of his time.

Q.

Q.

Okay.

I'm sorry.

It was just me.

But you're making an agreement on behalf

12 of the company, correct?

13 time, a relatively good way of rewarding him for

13

A.

14 long-term loyalty, trustworthiness, and longevity within

14

Q,

And

15 the organization.

15

A.

Well, when you say on behalf of the company, on

16

Q,

Okay,

17

A.

I did'

18

Q.

Did

--

So, who actually drafted this document?

Yes.

--

16 behalf of myself, I was the one who was making the
17 agreement with Jeff, the company shareholder has an

the name was mentioned yesterday

--

did

19 Kylie Gale -- I believe it was a she, right?

18 issue.
19

Q.

And that's what I'm trying to get at here is,

20

A.

Correct.

20 it says, Li ghtforce USA, it says, offers to Mr. Huber.

21

Q,

Did she have any involvement in the preparation

21 A company in and of itself can't do anything with out
22 people.

22 of this document?
23

A.

She was working with our organization at the

24 time of the drafting of this document.
25

Q.

Did she

--

I always find this difficult; but, I

Somebody has to act on its behalf?

23

A.

Correct.

24

Q.

And by signing this document, you don't believe

25 you were acting on behalf of the corporation?
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1 mean, who came up with the words on the document?

1

A.

No.

Q,

Who else could have signed this agreement on

2

A.

I did.

2

3

Q,

And did you do the typing, or did she do the

3

A,

She would have done the typing.

5 was a shareholder,

Q.

All right.

behalf of the corporation?

4

4 typing?

And so, after you drafted this, did

A.

Q,

Passi bl y nobody, as I was the only person who

Well, how if you're not acting on behalf of the

7 corporation, can you make a offer on behalf of the

7 you provide a copy to Mr. Huber?

8 corporation to provide Mr. Huber the following goodwill

8

A.

Yes, I did,

9

Q.

Was there any negotiations of the various terms

1 O that you had put down in this company share offer?

9 offer?

10

A.

I guess it's legal terminology, which you,
As for myself, I

11

A.

Not that I'm aware of.

11 Mr. Sykes, may have a better grasp of.

12

Q,

Is that your signature on the second page of

12 as an individual, who also is the sole shareholder of a
13 company, was making a goodwill offer to Mr. Huber.

13 Exhibit 9?
14

A,

Yes, it is.

14 That's how I interpret it, whether you - - there may be

15

Q.

And your signing -- it doesn't list it, but

15 other ways of explaining it.

16 were you signing on behalf of Lightforce USA?

16

Q.

17 conditions set forth in the agreement were met, then the

17

A.

On behalf of myself.

18

Q,

On behalf of yourself?

Okay.

18 goodwi 11 would be provided.

Let's talk about that.

The first paragraph

19 do?

19

I don't know.

What were you - - you said that if the

A.

What were you intending to

Providing that Jeff adhered to the terms and

20 says, Li ghtforce USA, Inc. , offers Jeff Huber the

20

21 following goodwill.

21 conditions of the agreement, at a point in time when

22

A.

Yes.

23

Q.

And when you were saying you were signing on

24 behalf of yourself, what do you mean?
25

A.

Well, I'm a single shareholder of that

22 either of those conditions warranting the exchange of
23 goodwill would occur, which is Jeff's retirement or the
24 sale of the business, that we would calculate what the

25 goodwi 11 value would be based on the years 2000 to
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1 2006' s results from the growth of the company.
2

Q.

Q.

And the -- I'm curious of where the growth of

5

Is he entitled to the thirty percent of the

agreement?
A.

decides that his employment was not

2 terminated because of unsatisfactory performance.

3 the company from 2000 to 2006 is set forth in that
4

--

4

goodwi 11 the company as of 2006?

I believe it's the first paragraph.

5

A.

To receive thirty percent maxi mum of the

6

Q,

He is?

7 company goodwill over a six-year period, commencing with

7

A.

He is'

8 five percent for the year 2000.

8

Q,

Okay.

This increases for each

9 year of service by five percent until

1 O maxi mum of thirty.
11

Q.

Okay.

i t reaches a

9

So, that's 2006.

Correct.

MR. HUSCH:

Let me object to the form of the

MR. SYKES:

Okay,

10 question.

Just tell me i f I'm wrong, if I don't

11

12 have this right, but your position is that over that

12

13 five-year period ending -- what, it would have been 2006

13 he retires at a reasonable age.

14 at that point in ti me - -

14 or let go for some reason that wasn't unsatisfactory

15

MR. HUSCH:

16

MR. DENNIS:

17
18

MR. SYKES:
Q.

You mean a six-year period.

(BY MR. SYKES)

So, it wasn't necessarily that
I mean, if he was fired

15 performance, he would also be entitled to payment.

A six-year period.

So,

16 that's two reasons.

Let's make sure we get this right.

(BY MR. SYKES)

Q.

I'm trying to understand.

It's

17

A.

The rationale for the agreement was to reward

18 him on the basis of the first six years -- the

19 really a six-year period over which it goes to -- so, it

19 transition from Seattle here to Orofino, which would be

20 would be as of October 2006?

20 the vulnerable years.

21

A.

Correct.

21 much of the success of the - - translating from Seattle

22

Q.

He would have earned thirty percent of the

We knew, and Jeff was aware, that

22 to Orofino was going to be Jeff's responsibility.

23 goodwill value of the company as of 20067

23

24

A.

Correct.

24 achieve that end result.

25

Q.

But that he didn't get -- wouldn't get paid

25 result, I wanted to offer - - and he requested some

And a 1 ot of hard work needed to be put in to
In order to achieve that end
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1 that -- whatever that value was -- until he retired from

1 recognition -- to recognize that there is a reward over

2 the company?

2 and above being paid a relatively healthy salary.

A.

Retired at a reasonable age.

4

Q,

Okay.

5

A.

Or the company was sold.

5 follows:

6

Q.

Well, what was contemplated if his employment

6

Q,

One of the provisions in the -- things in this

4 agreement, paragraph 3 ( e) says major issues are as
Ray and Jeff have a major fallout.
What was the intent of putting that in?

7 was terminated for reasons other than unsatisfactory

7

A.

Because it happens.

8 performance?

8

Q.

What was supposed to be an outcome if there was

A.

I can't see why he would have been terminated.

9 a major fallout?

10 That wasn't a conceivable option.

10

A.

I guess it depends on why the fallout.

11

11

Q.

Okay.

Can you give me an example of one of those

12 examples?

I mean, what would be an example of that?

Is it your position that if Mr. Huber

12 elected to leave voluntarily, or his employment was

13

Q,

This very case.

13 terminated due to unsatisfactory performance after

14

A.

Just the what, sir?

14 October 2006, that the goodwi 11 that had been acquired

15

Q,

This very case.

15 would be lost?

16

A.

Oh, okay.

16

Well, this is because of

MR. HUSCH:

Object to form.

17 unsatisfactory performance,

17

A.

18

That's, of course, your opinion.

18

Q,

(BY MR. SYKES)

I'm giving you an example of --

19

A.

Yeah.

20

Q,

And what did you understand -- what was your

Q.

19
20

A.

I was hoping you would come up with something a

21 little bit more imaginative.
22

Q.

23

At any point in ti me.
At any point?

21 idea of a reasonable retirement age?

I don't need to use my imagination.

22

So, I mean, let's just determine - - the finder

23 In Australia, I think it's sixty-five.

A.

I put down an example being sixty years of age.

24 of fact in this case --

24

Q.

You put that down as an example where?

25

25

A.

Point 3(b) subsection iii in Roman italics.

A.

Uh-huh.
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Was any other staff member ever considered to

1 agendas was potentially to acquire the company.

2

a.

Okay.

3

A.

I'm guessing, but nine months to a year ago.

3

A.

No.

4

a.

Okay.

4

Q.

So, if I'm understanding your testimony, had

5

A.

But don't hold me to that.

6

Q.

That I s fine.

2 participate in this goodwill occasion?

When did that take place?

5 Mr. Huber worked at Lightforce USA until age sixty, he

Did it progress any further than

7 agreement?

7 just a conversation?

A.

No.

6 would have been entitled to the payment under this

A.

Unless we determined that the sale would have

Q.

Were financial statements provided to EOTech?

10

A.

No.

10

11

Q.

Have financial statements of Lightforce USA

11 occurred in the interim?

9 occurred beforehand.
Q.

And so what would have happened if a sale had

We would have paid out on the terms of the

12 been provided to any person or entity interested in

12

13 purchasing the company?

13 agreement.

A.

On the sale?

14

A.

No.

14

Q.

Okay.

15

Q.

Is Lightforce USA actively being held out for

15

A.

At the time of the sale.

16

Q.

Okay.

17

A.

No.

17 Mr. Huber died during this agreement?

18

Q.

How many issues of outstanding shares of the

18

A.

I would imagine we would have paid out as well.

19

Q.

What was meant in paragraph 3(b) (i), if Jeff

16 sale?

19 corporation are there?

I couldn't tell you.

And then what was supposed to happen if

20

A.

I couldn't tell you.

21

Q.

Would that be in board meetings somewhere?

21

22

A.

It would have to be in articles of association

22 Jeff and I had always had a vision that one day, someone

23 somewhere, but I really couldn't tell you.
24

0.

Okay.

20 retired to life on the shooting prairie?
A.

I was being romantic.

Well, that's something

23 would buy the business maybe, and we would engage in

Since the corporation was first formed

25 and the initial shares were issued, have any more been

24 something else as a follow-up, and whether that was in

25 the shooting sports which we both enjoyed.

So to me,
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1 that encapsulated what for Jeff would be a dream come

1 issued of the corporation?
2

A.

No.

2 true.

3

Q.

Was anyone else in Li ghtforce USA given such a

3

MR. SYKES:

5

A.

No.

6

a.

Just Mr. Huber.

7

A.

Was that a question or

8

Q.

No, that was more of just a statement.

--

--

All I have seen is the photocopy

faxed copy.

A.

I haven't as yet even looked for one,

12 hoping that there wi 11 be one.

And Jeff had another

14

a.

You believe that two were signed?

15

A.

I believe we have a copy each.

Originally we

16 had a copy each.
Q.

7

(Discussion held off the record.)

8

MR. SYKES:

And is it your position that no payment is due

Let's go back on, talk about the

9 foundation here.

I'm going to hand you what's - - I think we' 11

10
I'm

13 original, which I think --

17

Let's go off the record for a

6 second.

10 Do you have the original of this agreement?
11

Yesterday it came up that there was - - that

4 this was the only copy I could get.

4 company share offer?

9

Probably still is.
Q.

11 go ahead and just mark this as Exhibit 21.
12

THE REPORTER:

13

MR. SYKES:

22.

22.

14 EXHIBITS:
(Deposition Exhibit No. 22 to be copied and

15

16 later marked for identification.)
MR. SYKES:

17

And what I'm going to have you do

18 under this agreement because Mr. Huber's employment was

18 is just make a copy and mark that as Exhibit 22, if

19 terminated due to unsatisfactory performance as set

19 that's all right with you, Mr. Husch?

20 forth in 4(b)?

20

21

A.

Correct.

21

22

Q.

Was -- in that second paragraph, it says, In

22 be a second draft of this company share offer, and it's

MR. HUSCH:
Q.

23 the event of future staff being considered in a goodwill

23 unsigned.

24 equation, the total company goodwill to be distributed

24

25 is fifty percent.

25 (indicating)7

A.

Yeah, certainly.

(BY MR. SYKES)

No.

And what it is, it appears to

Is this different from this one
It seems odd to have another draft,
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1 chain, and it looks like it starts on page two of
2 Exhibit 26

1

CERTIFICATE OF WITNESS

1

NF0683, which is an email from Monika to

2

PAGE

LINE

3

3 Mr. Huber in which you' re copied on regarding changes

4 that were talked about at that end of the May 2011
5 timeframe where Mr. Huber was going on vacation.

Fair

6

7

6 summary?

7

4

5

8

A.

Yes.

Q.

All right.

9

Thanks.

And then it looks like

9 Mr. Huber's response is in the middle, which -- part is

10 on page one and the rest is on page two of Exhibit 26,
11 right?
12

A.

Yeah.

13

Q.

And then it looks like you then respond over

10
11
12
13
14
15
16

14 the top of everyone on June 1st; is that right?

I hereby certify that this is a true and
correct copy of my testimony, together with any changes
I have made on this and any subsequent pages attached
hereto:

17

15

A.

Looks like that.

16

Q.

Is -- it's fair to say I guess that you had not

Yeah.

17 had any conversations with the OM group that we talked
18 about when these emails were drafted, that they happened

A.

21 left.
22

Conversations?

No,

This was immediately as we

So no, it wouldn't have.
This was happening as you were heading back to

Q.

RAYMOND "RAY" DENNIS, DEPONENT
Sworn and Subscribed before me this

21
22
23

day of

2013.

NOTARY PUBLIC FOR THE STATE OF IDAHO
Idaho

23 Australia?

24
24

A.

Correct.

25

Q.

All right.

And so, is it fair to say as of

Residing in
My Cammi ssi on Expires:

25

Page 196

Page 194
1

June 1 , 2011 , there had been no decision made to

2

terminate Mr. Huber's employment?

3

A.

Correct.

4

Q.

All right.

5

Give me just a few minutes,

I'm

(A brief recess was taken.)
MR. SYKES:

9

Going back on the record.

Back on the record.
I wi 11 make this

quick.

9

11

12

new issues coming up, I have no further questions for

12

13

this witness.

13

14

MR. HUSCH:

I have nothing other than I would

15

like to designate the entire deposition transcript as

16

confidential .

MR. SYKES:

Agreed.

18

MR. HUSCH:

And the EOTech information is

17
18

highly confidential, too.

20

A11 right.

Did you want to start with Mani ka?

21

MR. SYKES:

No.

22

(Deposition adjourned at 4:35 p.m.

23

excused: signature reserved. )

24

EXHIBITS:

Witness

(Deposition Exhibit No. 22 marked for
25

14
15
16

17

19

That I was duly authorized to and did report
the deposition of RAYMOND "RAY" DENNIS in the
above-entitled cause;

10
Subject to the production of new documents and

11

) ss.

County of Nez Perce)
I, GLORIA J. McDOUGALL, CSR, Freelance Court
Reporter and Notary Public for the States of Idaho,
Idaho CSR No. 234; and Washington, Washington CSR No.
2353; residing in Clarkston, Washington, do hereby
certify:

We can go off the record.

8

CERTIFICATE
)

4

going to be wrapping up here.

6

10

ST ATE OF IDAHO
3

7

2013.

20

19 sometime later in the next seven weeks?

20

day of

Dated this
18
19

identification.)

That the reading and signing of the
deposition by the witness have been expressly reserved.
That the foregoing pages of this deposition
constitute a true and accurate transcript of my
stenotype notes of the testimony of said witness.
I
nor counsel
employee of
action, nor

further certify that I am not an attorney
of any of the parties: nor a relative or
any attorney or counsel connected with the
financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal on this 4th day of May 2013.

19

20
21
22
23

24

GLORIA J. McDOUGALL, CSR
Freelance Court Reporter
Notary Public, States of Idaho
and Washington
Residing in Cl arks ton, Washington
My Commissions Expire: 10/05/15
and 10/01/15

25

Clearwater Reporting of Washington and Idaho, LLC
bud@clearwaterreporting.com
208-743-2748
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I.

INTRODUCTION

This is an employment case that turns on the factual determination of whether
defendant Lightforce USA, Incorporated, doing business as Nightforce Optics ("Lightforce,"
"LFUSA," "NFO," or the "Company"), terminated the employment of plaintiff Jeffrey Huber
("Huber") for unsatisfactory performance. In Huber's overreaching partial summary judgment
papers, Huber attempts to circumvent the main issue before this Court by asking this Court to
grant extraordinary relief. Specifically, Huber asks this Court to establish that he both earned
and is due benefits under that certain Company Share Offer ("CSO" or "Offer Agreement") and
the Deed of Nondisclosure, Non-Competition and Assignment (the ''Noncompetition
Agreement" or HNDA"), ignoring the clear tenns of the agreements he signed.
For the reasons contained herein, and supported by the declarations and statement
of facts filed concurrently herewith, 1 Lightforce respectfully requests that the Court grant only
the following relief in response to Plaintiffs Motion for Partial Summary Judgment: a judicial
determination and declaration that the CSO is a "plan'' governed by the Employee Retirement
Income Security Act ("BRISA"), 29 U.S.C. §§ 1001, et seq., and further that the plan qualifies as
an ERISA "Top Hat" plan in accordance with 29 U.S.C. Section 1051(2). Lightforce request;
the Court to deny the remainder of the relief sought by Huber in his motion for partial summary
judgment.

1

Deposition Exhibits ("Depo. Ex.") 4-9, 16, and 17 are attached as Exhibit A to the
Affidavit of Chad M. Nicholson in Support of Motion for Partial Summary Judgment filed
July 2, 2013. Depo. Ex. 24 is attached as Exhibit D to the Declaration of Gerald T. Husch
("Husch Dec.") filed concurrently herewith. Also attached to the Husch Declaration are excerpts
of the deposition testimony of: (1) Jeffrey Huber, (2) Raymond "Ray" Dennis, (3) Monika
Leniger-Sherratt, (4) Hope Coleman, and (5) William Barkett. See Husch Dec., Exhibits A, B,
C, E and F, respectively.
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II.

SYNOPSIS OF ARGUMENT

As it relates to the CSO, Huber proffers two alternatives. First, Huber contends
that the CSO is a pension plan subject to BRISA, and, therefore, his benefits under the CSO
(a) are vested, (b) are nonforfeitable, and (c) should be valued as of the date Huber's
employment officially terminated, which was on or about August 2, 2012. Although defendant
Lightforce agrees that the CSO is governed by BRISA, a determination that the CSO qualifies as
an BRISA plan is only half of the analysis. 2 This is because whether the alleged benefits under
the CSO are vested, nonforfeitable and calculable as of the date of his termination turns entirely
on whether the CSO qualifies as a "Top Hat" plan. Top Hat plans are a special type of ERISA
plan, identified in ERISA at 29 U.S.C. Section 1051(2). Top Hat plans are plans "unfunded and
maintained by an employer primarily for the purpose of providing deferred compensation for n
select group of management or highly compensated employees.'' Id. Because Top Hat plans arc
contracts between employers and their executives, Congress statutorily exempts Top Hat plans
from the fiduciary, funding, participation, and vesting protections applicable to other employee
benefit plans. 3 Therefore, if, as Lightforce asserts, the CSO is an BRISA "Top Hat'' plan, Huber
is not entitled to a declaration that his alleged benefits under the CSO are vested, not subject to
forfeiture or calculable as of the date of his termination. What is more, the fact that the CSO is
an BRISA "Top Hat" plan mandates (1) the complete preemption of Huber's state law causes of

2

See Carson v. Local 1588, Int'! Longshoremen's Ass'n, 769 F. Supp. 141, 143-44
(S.D,N.Y. 1991) ("In order for BRISA protection to attach there must be a pension plan, c1s
defined under ERISA. . . . The next question is what type of plan was established, and
consequently, which provisions of BRISA apply.").
3

Gilliam v. Nev. Power Co., 488 F.3d 1189, 1192-93 (9th Cir. 2007).
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action "related to" the CSO, and (2) the application of the federal common law regarding
Huber's ERISA claim and Lightforce's defenses, including the common law faithless servant
defense and Huber's failure to satisfy a condition precedent or antecedent to a breach of the
CSO. For these reasons, although Lightforce agrees that this Court should determine that the
CSO is an ERISA plan, and that it qualifies as a "Top Hat" plan, Huber is not entitled to his
requested summary judgment on any of the issues of vesting, forfeiture or date of compensation.
Huber's alternative state law argument with respect to the CSO likewise fails. If
the Court should determine that the CSO is not an ERISA plan, Huber is still not entitled to the
relief he seeks-i.e., he is not entitled to (a) a determination that the benefit allegedly due under
the CSO constitutes a "wage," as defined by the Idaho Wage Claim Act, or (b) a determination
that Huber had "earned'' the alleged wage as of the date of the termination of his employment, or
(c) a determination that the alleged wage should be trebled pursuant to Iduho Code
Section 45-615(2). The benefit allegedly due under the CSO does not equate to "monetary
compensation," which is a prerequisite to a finding that the benefit is a "wage" under the Idaho
Wage Claim Act.4 As Huber acknowledges, the CSO contemplates two sources of funding in the
absence of a sale of the Company: (1) shares of the corporation (whether phantom or actual) and
(2) life insurance. The Idaho Supreme Court has conclusively held that neither stock nor life
insurance proceeds constitute "wages" within the meaning of the Idaho Wage Claim Act.
Moreover, genuine issues of material fact exist to preclude summary judgment as to whether the
benefit allegedly due Huber was "earned" by Huber, whether Huber's employment was

4

See Paolini v. Albertson's Inc., 143 Idaho 547, 149 P.3d 822 (2006); Whitlock v. Haney
Seed Co., 114 Idaho 628, 759 P.2d 919 (Ct. App. 1988).
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terminated for "unsatisfactory performance" and whether Huber failed to satisfy a condition
precedent to earning the benefit. Finally, there are material issues of disputed facts as to whether
Idaho's adoption of the Faithless Servant Doctrine would preclude or limit Huber's right to
recovery.
Huber's final argument is that he is entitled to a summary judgment ruling that the
compensation allegedly due to him under the Noncompetition Agreement or NDA is a wage that
was due and owing upon the termination of his employment and should be trebled pursuant to
the Idaho Wage Claim Act. There are, however, at least material issues of fact that

preclude

such a ruling. The compensation described in the Noncompetition Agreement does not meet the
Idaho Wage Claim Act's definition of wages as "compensation for labor or services rendered by
an employee." IDAHO CODE § 45-601 (7). The compensation described in the Noncompetition
Agreement was obviously intended to be compensation for Huber's promise not to provide
services in competition with Lightforce until 12 months after the termination of his employment.
This is because where compensation is for an employee's covenant not to compete with
employer after termination of employment, an employee could not possibly perform all the work
necessary to earn the termination compensation until after the employment ended. Moreover,
nothing in the Noncompetition Agreement indicates that any payment was due upon termination
of Huber's employment. Thus, Huber's claim is not within the scope of the Idaho Wage Claim
Act, which applies only to wages earned during employment and due on or before termination of
employment, not to "future wages." Finally, under the terms of the Noncompetition Agreement,
no payment is due to Huber because there is substantial evidence that his employment was
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terminated for performance-related issues, as that term is defined in the Noncqmpetition
Agreement.

III.

ARGUMENT

On August 27, 2012, less than one month after his employment with Lightforcc
ended,5 Huber filed his Complaint before this Court, alleging three state law causes of action
against Lightforce: (1) a claim of breach of the Company Share Offer agreement; (2) a claim of
breach of the Noncompetition Agreement; and (3) a claim for payment of wages under Idaho
Code Sections 45-601, et seq., based on both agreements.
Thereafter, on May 29, 2013, Huber filed an Amended Complaint. The Amended
Complaint added three causes of action labeled: (4) "Wrongful Termination of Employment";
(5) "For Breach of the Implied Covenant of Good Faith and Fair Dealing"; and (6) "Violation of
the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001 et seq."

See Amended

Complaint, pp. 8-11, ,r,r 39-66.
The only undisputed, purely legal issues that are presently ripe for disposition are
(1) whether or not the Court should declare that the CSO is an ERISA plan6 and, if the Com1
answers that first question in the affirmative, whether based on the undisputed facts and the
inherent power of this Court, the Court should also declare that the CSO qualifies as a "Top Hat"

5

See Memorandum in Support of Motion for Partial Summary Judgment ("Pl. Mem. "),
p. 14 ("Huber was removed from his position of Director of Research and Development on or
about August 2, 2011 but remained employed with LUSA until August 1, 2012,").
6

If the Court declares that the CSO is an BRISA plan, Lightforce respectfully submits
that, pursuant to section 502 of BRISA (29 U.S.C. § 1144(a)), Huber's state law causes of action
"related to" the CS0 are expressly and statutorily preempted. See Section III.C. infra.; Answer
to Amended Complaint, Ninth Defense, p. 8, filed June 7, 2013.
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plan; and (2) whether or not the Court should declare that neither the benefit allegedly due under
the CSO nor the benefit allegedly due under the Noncompetition Agreement meet the statutory
definition of a "wage."
A.

Lightforce Acquiesces That the CSO Is a Plan Governed by ERIS A.
As his Sixth Cause of Action, Huber alleges in pertinent part:
55.
An Employee Retirement Income Security Act, 29 U.S.C.
§§ 1001 et seq. ("ERISA") plan exists where a reasonable person
can ascertain the intended benefits, a class of beneficiaries, the
source of financing, and procedures for receiving benefits.
56.
An "employee pension benefit plan" or "pension plan" is a
plan established by an employer that provides retirement income to
employees or results in a deferral of income to the termination of
covered employment or beyond.
57.
A "top-hat plan" is an ERISA plan maintained primarily for
the purpose of providing deferred compensation for a select group
of management or highly compensated employees that is exempt
from the fiduciary, funding, participation and vesting requirements
applicable to other employee benefit plans.
58.
At the time the [Company Share] Offer Agreement was
entered, Huber was a member of management and a highly
compensated employee ofLightforce.
59.
The primary purpose of the Offer Agreement was to
provide deferred compensation to Huber.
60.
The Offer Agreement was and is an employee pension
benefit plan as defined by ERISA.
61.

Huber is a participant in the Offer Agreement.

62.
As a participant Huber is entitled to payment of benefits
provided for by the Offer Agreement.
63.

Lightforce is the administrator of the Offer Agreement.

64.
Lightforce has failed and refused to pay Huber's benefits
under the Offer Agreement.
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65.
By failing and refusing to pay Huber benefits due under the
Offer Agreement, Lightforce has unlawfully interfered with
Huber's rights under the Offer Agreement in violation of BRISA,
29 u.s.c. § 1140.
66.
Based upon Lightforce's violation of ERISA, Huber is
entitled to an order directing Lightforce to pay the benefits owed to
Huber under the Offer Agreement in an amount to be proven at
trial and in an amount which exceeds the District Court
jurisdictional minimum.
Amended Complaint, pp. 10-11, ,r,r 55-66.
As Huber acknowledges in his Amended Complaint, federal courts recof:,inize the
existence of an BRISA plan "if from the surrounding circumstances a reasonable person can
ascertain the intended benefits, a class of beneficiaries, the source of financing, and procedures
for receiving benefits." Gilliam v. Nev. Power Co., 488 F.3d 1189, 1192-93 (9th Cir. 2007)
(quoting 29 U.S.C. §§ 1051(2), 1081(a)(3), llOl(a)(l)). See Amended Complaint, p. 10,

iJ 55.

There are two types of BRISA plans: "employee welfare benefit plans" and "employee pension
benefit plans." 29 U.S.C. §§ 1002(1), (2). Here, Huber has affinnatively plead that the CSO was
and is an "employee pension benefit plan." Amended Complaint, p. 11, ,r 60. ERISA defines an
"employee pension benefit plan" as:
[A]ny plan, fund, or program which was heretofore or is hereafter
established or maintained by an employer or by an employee
organization, or by both, to the extent that by its express terms or
as a result of surrounding circumstances such plan, fund or
program (i) provides retirement income to employees, or
(ii) results in a deferral of income by employees for periods
extending to the termination of covered employment or beyond.
29 U.S.C. § I002(2)(A).
"Congress enacted BRISA to protect certain employees from abuses in the
administration and investment of private retirement plans and employee welfare plans." Carson
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v. Local 1588, Int'/ Longshoremen 's Ass'n, 769 F. Supp. 141, 143 (S.D.N.Y. 1991). "In essence,

ERISA establishes minimum standards for the vesting of benefits, funding of plans, overseeing
fiduciary responsibilities, reporting to the government and making disclosures to participants."
Id., citing H.R. REP. No. 93-533, 93rd Cong. 2d Sess., reprinted in 1974 U.S.C.C.A.N. 4639; see
also Donovan v. Dillingham, 688 F.2d 1367, 1370 (11th Cir. 1982) (en bane).

"In order for ERISA protection to attach there must be a pension plan, as defined

under ERISA." Carson, 769 F. Supp. at 143. However, the inquiry does not end there. "The

next question is what type of plan was established, and consequently, which provisions of
BRISA apply." Id. at 144 (emphasis added). This is because:
While Congress sought to give some protection to top-hat pension
plans, which apply to top management and other highly
compensated employees, the comprehensive ERISA framework is
aimed primarily at the rank and file employee. This orientation
toward lower echelon employees is well documented in the
statutory language and legislative history of ERISA.
Carson, 769 F. Supp. at 144.

B.

If the CSO Qualifies as an ERISA Plan, the Plan Is a Non-Qualified Deferred
Compensation "Top Hat" Plan.

As Huber himself has suggested in his Amended Complaint, the CSO is a Top
Hat plan. See Amended Complaint, p. 10, 4ij 57. Top Hat plans are a special type of ER.ISA
non-qualified deferred compensation (''NQDC") plans. See 29 U.S.C. § 1051(2) (defining "Top
Hat" plans as "unfunded and maintained by an employer primarily for the purpose of providing
deferred compensation for a select group of management or highly compensated employees.");
Gilliam v. Nev. Power Co., 488 F.3d 1189, 1192-93 (9th Cir. 2007). Top Hat plans "resemble

'employee pension benefit plan[s]' as defined by 29 U.S.C. 1002(2)." Carr v. First Nationwide
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Bank, 816 F. Supp. 1476, 1488 (N.D. Cal. 1993) (citation omitted). "However, Top Hat plans
are also unlike pension benefit plans in the sense that their purpose need not be to provide
pension benefits and they nee<l not necessarily result 'in a deferral of income ... for periods
extending to the termination of covered employment or beyond."' Carr, 816 F. Supp. at 1488.
Because a Top Hat plan resembles an employee pension benefit plan, "its terms constitute an
offer for a unilateral contract and participant's performance under the plan's terms create a
binding contract." Id. However, asserted contract rights must be based on "specific provisions
of written Top Hat plan documents." Id.
1.

The CSO is (a) unfunded, and (b) maintained primarily for a select
group of management or highly compensated employees.
a.

The CSO is "unfunded."

In determining whether a plan is unfunded and, thus, exempt from ER ISA' s
participation and vesting provisions as a Top Hat plan, a court should consider whether the
beneficiary can establish through plan documents a legal right any greater than that of an
unsecured creditor to a specific set of funds from which the employer is, under the terms of the
plan, obligated to pay deferred compensation.

See Demery v. Extebank Deferred Comp.

Plan (BJ, 216 F.3d 283 (2d Cir. 2000); ERISA §§ 201,301,401, 29 U.S.C. §§ 1051, 1081, 1101.
In Demery, the plan was funded through the purchase of life insurance contracts
on the participants, the proceeds were kept in a separate bank account (the Deferred
Compensation Liability Account), and the plan document expressly stated that "the bank has

funded this liability through the purchase of insurance coverage." Demery, 216 F.3d at 287
(emphasis added). Talcing these factors into account, the court in Demery concluded that "[w]c
find no merit in plaintiffs' arguments" that the plan was "funded" and therefore not a Top Hat
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plan. Id. Citing to Miller v. Heller, 915 F. Supp. 651 (S.D.N.Y. 1996), the Demery court noted
that "a plan was unfunded where 'benefits thereunder will be paid ... solely from the general
assets of the employer.'" Id. According to Miller, as adopted by Demery, "the question a comt
must ask in determining whether a plan is unfunded is: 'can the beneficiary establish, through the
plan documents, a legal right any greater than that of an unsecured creditor to a specific set of
funds from which the employer is, under the tenns of the plan, obligated to pay deferred
compensation?'" Id., citing Miller, 915 F. Supp. at 660. Bankruptcy courts considering this
exact issue have concluded that ''[a]mounts deferred into an unfunded plan remain part of the
general assets of the [employer] subject to the claims of general unsecured creditors." Schroeder
v. New Century Holdings, Inc. (In re New Century Holdings, Inc.), 387 B.R. 95, 109 (Bankr. D.

Del. 2008), citing In re The Colonial Bancgroup, Inc., 436 B.R. 695, 712 (Bankr. M.D. Ala.
2010). As noted by Colonial Bancgroup,

"if such

were not the case, the amounts deferred

would be taxed as income to the participants." Id. at 712 n.26 (emphasis added).
Put simply, the fact that a plan is funded by life insurance is not dispositive.
Rather, where revenues from policies, although deposited in separate accounts, are part of the
employer's general assets, a plan is "unfunded." Id. See also Belsky v. First Nat 'l Life Ins. Co.,
653 F. Supp. 80 (D. Neb. 1986) (where an employer specifically reserves the right to treat an
insurance policy as one of its general assets and when the employer was not required by the plan
to acquire assets to finance the liabilities created by the plan).
Here, the CSO provides that "Lightforce [will] take out insurance cover[ age] lo
the value of $1,000,000 on Jeff Huber." Depo. Ex. 9, p. 1. The referenced life insurance
coverage served the Company in a dual purpose: as a funding mechanism in the event of
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Huber's death and also as a key man life insurance policy. Dennis Dec., p. 2, ,r 7. The insurance
policy was a general asset of the Company. Dennis Dec., p. 2,

,r 7;

Coleman Dec., p. 7,

iJ 16.

Moreover, under the CSO, the life insurance is applicable only in the event Huber dies. The li fc
insurance policy does not apply if Huber retires, quits, or is fired for unsatisfactory performance.
See Depo. Ex. 9, p. 1. In the case of Huber's retirement, the CSO indicates Huber would have

been entitled to exchange his goodwill for shares of the Company's stock. Id., p. 1. As a result,
the CSO is "unfunded" as that term is used in ERISA.
b.

Huber met the definition of a manager and highly
compensated employee.

There can be no dispute that Huber was a manager and highly compensated
employee, and Huber admits as much. See Amended Complaint, p. 10,

il 58

("At the time the

[Company Share] Offer Agreement was entered, Huber was a member of management and a
highly compensated employee ofLightforce.").
Huber's admission is consistent with the Ninth Circuit authority addressing the
issue. In Duggan v. Hobbs, 99 F.3d 307 (9th Cir. 1996), the Ninth Circuit recognized that
employees are part of a "select group" under 29 U.S.C. Section l lOl(a)(l) where the employer's
retirement plan coverage is limited to a small percentage of the employer's entire work force.
99 F.3d at 310, citing Darden v. Nationwide Mut. Ins. Co., 796 F.2d 701, 708 (4th Cir. 1986).
This is because, as the court in Duggan noted, "[t]he Department of Labor has explained that the
top hat exception was intended to apply to employees who by virtue of their position or
compensation level, have the ability to affect or substantially influence, through negotiation or

otheiwise, the design and operation of their deferred compensation plan." Duggan, 99 P.3d at

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT - 11

Cl'lent:293G40B.G

378

310, citing U.S. Dep't of Labor BRISA Op. 90-14A. In Duggan, the Ninth Circuit also held that
even a plan with only one participant can constitute an BRISA "Top Hat" plan. 99 F.3d at 310.

C.

If the CSO Qualifies as an ERISA Plan, Plaintiff's State Law Causes of
Action "Related to" the Plan Are Statutorily Preempted.

"With its passage of BRISA, Congress intended to provide a uniform body of
federal law governing employee benefit plans." Rucker v. Benesight, Inc., CV 05-301-S -BLW,
2006 WL 2472673 (D. Idaho Aug. 25, 2006), citing Aetna Health Inc. v. Davila, 542 U.S. 200,
208, 124 S.Ct. 2488 (2004); Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 46, 107 S.Ct. 1549
(1987). "The federal statute preempts state law causes of action that relate to employee benefit
Section 502, by providing a civil enforcement cause of action, completely preempts any state
cause of action seeking the same relief, regardless of how artfully pied as a state action. As the
United States Supreme Court summarized, "Congress' intent to make the ERISA civil
enforcement mechanism exclusive would be undermined if state causes of action that supplement
the ERISA § 502(a) remedies were permitted, even if the elements of the state cause of action
did not precisely duplicate the elements of an ERISA claim." See Davila,. at 2498-99.
"The federal statute preempts state law causes of action that relate to employee
benefit plans or conflict with the intended exclusivity of BRISA' s comprehensive remedial
scheme." Rucker, 2006 WL 2472673, citing Davila, 542 U.S. at 208-1 O; Cleghorn v. Blue Shield
of Cal., 408 F.3d 1222, 1226 (9th Cir. 2005) (holding that "[f]irst, BRISA section 514(a)

expressly preempts all state laws 'insofar as they may now or hereafter relate to any employee
benefit plan,"' and "[s]econd, BRISA section 502(a) contains a comprehensive scheme of civil
remedies" that preempts state law causes of action which conflict with the "intended cxcll1sivity
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of the BRISA remedial scheme, even if those causes of action would not necessarily be
preempted by action 514(a)" (quoting 29 U.S.C. § 1144(a))).
"A state-law claim that is completely preempted under§ 502 is transfonned into a
new federal claim." Id., citing Cardona v. Life Ins. Co. of N Am., 2009 WL 3199217, at *4
(N.D. Tex. Oct. 7, 2009) (Fitzwater, C.J.). In other words, complete preemption "eliminates the
state-law claim" and "replaces [it] with a federal claim." Id.

If this Court agrees with the parties that the CSO is an BRISA plan, Lightforce
respectfully submits that Huber's state law causes of action for: (1) breach of the CSO (First
Cause of Action, Amended Complaint, p. 4), and (2) breach of the Implied Covenant of Good
Faith and Fair Dealing (Fifth Cause of Action, Amended Complaint, p. 9) are preempted in their
entirety by Section 502 of BRISA. In addition, Huber's cause of action for Wages under Idaho
Code Sections 45-601, et seq. (Third Cause of Action, Amended Complaint, p. 7) is preempted
as it relates to the CSO. As a result, whether or not the CSO constitutes a "wage" under Idaho
law may very well be rendered moot.

D.

Huber Is Not Entitled to Summary Judgment That the CSO Is "V csted" and
"Nonforfeitable" Because the CSO Contains a Valid and Enforceable
Forfeiture Provision.

1.

ERISA exempts Top Hat plans from ERISA's participation, vesting,
and anti-forfeiture requirements.

Top hat plans are exempt from the participation and vesting provisions of ERIS A,
29 U.S.C. §§ 1051-1061, its funding provisions, 29 U.S.C. §§ 1081-1086, and its fiduciary
responsibility provisions, 29 U.S.C. §§ 1101-1114, though not from its reporting and disclosure

provisions, 29 U.S.C. §§ 1021-1031, or its administration and enforcement provisions, 29 U.S.C.
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§§ 1131-1145. Gilliam v. Nev. Power Co., 488 F.3d at 1192-93. Congress exempted Top Hat
plans from the substantive requirements of BRISA, recognizing:
Congress recognized that certain individuals, by virtue of their
position or compensation level, have the ability to affect or
substantially influence, through negotiation or otherwise, the
design and operation of their deferred compensation plan, taking
into consideration any risks attendant thereto, and, therefore,
would not need the substantive rights and protections of Title I.

Carr v. First Nationwide Bank, 816 F. Supp. 1476, 1492 (N.D. Cal. 1993), citing U.S. Dep't of
Labor BRISA Op. 90-14A. The only provisions of BRISA that are applicable to Top Hat plans
are the administrative and enforcement provisions. 816 F. Supp. at 1492; 29 U.S.C. § l 132(a).
Because "top hat plans are exempt from the nonforfeitability provisions of ERISA, 29 U.S.C.
§§ 1051-1061," a plaintiff has no cause of action under ERISA to challenge the forfeitability
provision in his benefits plan. See Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016 (S.D.N.Y.
1995), aff'd, 101 F.3d 108 (2d Cir. 1996). The court in Bigda, applying BRISA federal common
law, rejected plaintiffs argument that there is a "strong public policy against forced forfeiture,"
opining that such an argument demonstrates plaintiff's "ignorance of the structure of ER.ISA and
the role of federal common law in cases governed by ERISA." 898 F. Supp. at 1016. Rather, the
court in Bigda recognized that "[t]he failure of BRISA to provide nonforfeitability coverage to

tap hat ·plans is not an 'interstice' because it is the result of a deliberate decision to let
executives use their positions of power to negotiate such protection for their plans on their
own." Id. (emphasis added). Therefore, the court held that "[s]ince BRISA intentionally omits
top hat plans from its nonforfeitability protection, federal common law may not be used to
create nonfotfeitability protection under BRISA." Id. (emphasis added).
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2.

Forfeiture clauses in Top Hat plans are enforceable under ER.ISA
federal common law and Huber does not have a cause of action under
ERISA to challenge the forfeitability provision in the CSO.

The forfeitability of benefits under Top Hat plans, like all ERISA plans, 1s
governed by federal common law.

Tyco Int'l, Ltd. v. Kozlowski, 756 F. Supp. 2d 553, 565

(S.D.N.Y. 2010), citing Black v. Bresee 's Oneonta Dep 't Store, Inc. Sec. Plan, 919 F. Supp. 597,
602 (N.D.N.Y. 1996).

"Under federal common law, benefits accrued in top hat plans arc

assumed to be forfeitable unless otheiwise agreed to by the parties to the contract."

Tyco,

756 F. Supp. 2d 553, 565, citing Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016 (S.D.N.Y.
1995). This is because "[e]xecutives are assumed to have a strong enough bargaining position
when negotiating these plans to obtain the inclusion of a nonforfeitability provision if they wish
to do so." Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016 (S.D.N.Y. 1995). See also

Carson v. Local 1588, Int'l Longshoremen 's Ass'n, 769 F. Supp. 141 (S.D.N.Y. 1991).
In general, the ERISA scheme staunchly protects employees by
providing that non-forfeiture and non-alienation rules apply to all
covered employer pension plans. It is only in a few specifically
enumerated instances that a pension plan is exempt from
non-forfeiture and non-alienation rules. The top-hat pension is
one of the listed exemptions. See 29 U.S.C. § 1051(2). As a
result, the Court concludes that the non-forfeiture and nonalienation rules do not apply to this case.
769 F. Supp. at 144 (emphasis added).
Here, the CSO is a brief, two-page document that conspicuously states the
potential outcomes with regard to the goodwill of the Company. Depo. Ex. 9. One of the
contemplated outcomes is that, upon termination of Huber's employment for "unsatisfactory
performance," he will lose all rights to goodwill. Id.
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b) If Jeff Huber elects to leave voluntarily, or employment is
terminated due to unsatisfactory performance, then all goodwill

is lost.
CSO, p. 1 (emphasis added). A plain reading of the CSO provides that Huber's right to share in
the goodwill of the Company is lost in its entirety if Huber's employment is tenninated for
unsatisfactory performance. Here, the record establishes that genuine issues of disputed facts
exist as to whether Huber was terminated for "unsatisfactory performance."

3.

Although disputed, substantial evidence exists tltat Huber was
terminated for "unsatisfactory performance."

Plaintiff claims he is entitled to payment of goodwill under the CSO on the theory
that he was not terminated for unsatisfactory performance. Pl. Mem., p. 14. Huber contends that
he could not have been terminated for unsatisfactory performance because he met every
expectation and condition required of him during his final year of employment, which was the
12-month notice period from on or about August 2, 2011, until August 1, 2012. See Huber
Depa., 108:25 - 109:8; Pl. Mem., p. 14 ("Huber was removed from his position of Director of
Research and Development on or about August 2, 2011 but remained employed with LUSA until
August 1, 2012."). Huber's contention rings hollow because Huber had no active employment
duties to perform during the 12-month period ending August 1, 2012.
Lightforce terminated Huber's active employment with Lightforce on or about
August 2, 2011, pursuant to a letter agreement signed by Huber and Lightforce on or about that
date. See SOF, pp. 12-13, 'ii 41; Depa. Ex. 7. Pursuant to the terms of the August 2, 2011 letter
agreement, Lightforce paid Huber his base pay and benefits (other than vacation pay) during the
12-month period ending August 1, 2012, and his official termination date was August l, 2012.

See Depa. Ex. 7, p. l; Huber Depa., 108:17-111:9; SOP, pp.12-13, 'if 41. According to the
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parties' letter agreement, the time between August 2, 2011, and August 1, 2012, was a
"12 month notice period." SOF, p. 13, ,r 41; Depa. Ex. 7, p. I; Huber Depa., 108:21-23.
Huber considered himself to be an employee during the notice period. Huber
Depa., 110:6. However, Huber had no real employment duties to perform between August 2,
2011, and August 1, 2012. See SOF, p. 13,

~! 42;

Dennis Depa., 139:5-17; Depo. Ex. 7, p. 2.

The letter agreement, which Huber signed, states as its first condition of Huber: "You will uot be

active in your employment with NFO ... . " SOF, p. 13,

,r 42;

Depo. Ex. 7, p. 1 (emphasis

added); Dennis Depo., 139:5-17. Furthermore, by signing Deposition Exhibit 7, Huber agreed
that his employment would be "discontinued" in 12 months unless the parties agreed to a suitable
alternative. Depo. Ex. 7, p. 1. Thus, Huber's argument that he could not have been terminated
for unsatisfactory performance because he had no performance issues during the 12-month notice
period is a sham.
Moreover, Huber has ignored Monika Leniger-Sherratt's letter of August 3, 2011
(Depa. Ex. 8), which was delivered to him on or about that date, Huber Depo., 112:5 - 113:19,
and sets forth the key reasons-performance reasons-for Ray Dennis's termination of Huber's
employment. SOF, p. 13,

,r 43; Depo.

Ex. 8, pp. 1-2; Dennis Depo., 114:3 - 115:7, 133:14-17,

137:2-17, 144:2-6, and 146:3-13.
For example, the first reason given for the termination of Huber's employment
dealt with his reporting inaccurate factual information to Lightforce's board. SOF, p. 13, 143;
Depo. Ex. 8, p. 1. There is substantial evidence that Huber caused inaccurate information to be
provided in reports to Lightforce's board. For example, before Huber gave Lightforce's board
the production reports prepared by Lightforce's production and logistics manager, Jesse Daniels,
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Huber changed dates, lead times and other information in those reports so that the production
reports Huber provided to Lightforce's board were materially inaccurate and misleading.
Declaration of Jesse Daniels (''Daniels Dec."), pp. 2-3,

,r 4; SOF, p. 13-14, mf 43-44.

Similarly,

while Huber was director of Lightforce's R&D Department he required Corey Runia, who was
and is a mechanical engineer in the R&D Department, to prepare reports to Lightforce' s board
containing misleading factual information, such as unreasonably optimistic dates for completion
of different projects or stages of different projects, in order to support Huber's own opinions.
Declaration of Corey Runia ("Runia Dec."), p. 2, ,r 3; SOF, p. 14, ,i 44.
The second reason given for the termination of Huber's employment was that he
advised the board in June 2010 that there was approximately $1.4 million in backorders when
there was, in fact, approximately $2.4 million in backorders, and he instructed Lightforcc's
finance manager, Hope Coleman, to change the figures in a spreadsheet to reflect his advice.
Depo. Ex. 8, p. 1; SOF, pp. 13-15, ,i,i 43 and 45. Huber admits that he told Lightforce's board
that there was approximately $1.4 million in backorders when there was, in fact, approximately
$2.4 million in backorders. Huber Depo., 60:3-12; SOF, p.15, ,i 45. The Declaration of Hope
Coleman ("Coleman Dec.") fully addresses this issue, explaining how she, as finance director,
reported to Huber that the backorders were at approximately $2.4 million according to
Lightforce's accounting system and he then told the board that the backorders were
approximately $1.1 million and made her prepare a false report to support his misrepresentation.

See also Monika Leniger-Sherratt Deposition ("Leniger-Sherratt Depo."), at 61 :9-14; SOP, p. 15,

ii 45.
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The third reason given for Lightforce's termination of Huber's employment dealt
with the fact that Lightforce was at risk of losing a large number of key personnel because of
Huber's management style, demeanor and treatment of some of the staff. Depo. Ex. 8, p. 1. If
Huber had returned to work at Lightforce, Lightforce's finance director, Hope Coleman, would
have resigned from her employment because she "could no longer work under these conditions
of his unethical and dishonest behavior and actions, fraudulent and misleading conduct, his
inability to let the manager's [sic] manage and the hostile environment his presence brought to
the company." Coleman Dec., pp. 6-7,
SOF, pp. 13-14, 15-16,

,r 43, 46.

,r 14.

See also Deposition of Hope Coleman, 33:11-23;

If Huber had returned to work at Lightforce, Lightforcc's

production and logistics manager, Jesse Daniels, would have resigned his employment with
Lightforce because Huber was dishonest. Daniels Dec., p. 5, ,i 12. Lightforce's director of sales
and marketing, Kyle Brown, said he would have resigned his employment with Lightforce "[ d]uc
to Mr. Huber's dishonesty and other reasons pertaining to Mr. Huber's unsatisfactory
performance as a LFUSA employee and manager." Declaration of Kyle Brown, p. 2, ,i 5; SOF,
p. 15-16, ,i 46.

Lightforce's materials manager, Mark Cochran, did not feel that he could

continue to work at Lightforce if Huber were to return to work at Lightforce because of the way
Huber mistreated him and other employees. Declaration of Mark Cochran, pp. 2-3,

ir s-6; SOF,

p. 15-16, iJ 46.
In addition, if Huber returned to work at Lightforce, Lightforce was at risk of
losing key personnel in Lightforce's Research & Development Department, i.e., the R&D
Department's only two mechanical engineers, Klaus Johnson and Corey Runia. If Huber had
returned to active employment with Lightforce Johnson would definitely have quit his job with
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Lightforce because of Huber. Declaration of Klaus Johnson, pp. 4-5, ~ 9; SOP, p. 16, ~ 47. If
Huber had returned to active employment with Lightforce Runia would eventually have resigned
his employment with Lightforce because he had no respect for Huber as a manager or as R&D
director due to Huber's verbal abuse of other employees and irrational and unscientific decision
making. Runia Dec., pp. 4-5, ~ 8; SOF, p. 16, ~ 47.

E.

Huber Is Not Entitled to Summary Judgment on His ERISA Claim Because
There Are Material Issues of Fact as to Whether Huber Violated the
Faithless Servant Doctrine.
As it relates to the CSO, summary judgment outside the scope of determining

whether the CSO constitutes an ERISA "Top Hat" plan is improper where, as here, the Company
has asserted the "Faithless Servant Doctrine" as an affirmative defense under federal comrnon
law. "A faithless servant is one who owes a duty of fidelity to a principal and who is faithless in
performance of his services." Tyco Int'!, Ltd. v. Kozlowski, 756 F. Supp. 2d 553, 562 (2010),
citing Feiger v. Ira! Jewelry, Ltd., 41 N.Y.2d 928, 394 N.Y.S.2d 626, 363 N.E.2d 350 (1977). A
faithless servant forfeits all compensation earned during the period of his disloyalty, even if his
services benefited the principal in some part. Tyco, 756 F. Supp. 2d at 562, citing Phansalkar v.

Andersen Weinroth & Co., L.P., 344 F.3d 184,208 (2d Cir. 2003).
The "Faithless Servant Doctrine" has been applied as part of the federal common
law of contracts governing whether an employer may offset an employee's benefits under a
"Top Hat" plan. See Foley v. Am. Elec. Power, 425 F. Supp. 2d 863, 872, 37 Emp. Benefits Cas.
(BNA) 1663 (S.D. Ohio 2006) (recognizing that "contract principles, applied as a matter of
federal common law, govern disputes that arise with respect to plan administration and
enforcement [of ERISA Top Hat Plans]" applied the "Faithless Servant Doctrine.").
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federal common law, contracting parties are not barred from offsetting one party's obligations to
the other absent an explicit waiver of setoffbetween them. Foley, 425 F. Supp. 2d at 872.
In Foley, the plaintiff sued his former employer and related entities, seeking to
recover benefits allegedly due under a Top Hat plan, on theories of conversion, constrnctivc
trust, breach of fiduciary duty related to the constructive trust, and multiple violations of ER.ISA.
The court in Foley held that deferred compensation plan benefits constitute compensation
forfeitable under the Faithless Servant Doctrine where the plan does not contain either a
non forfeiture clause or a waiver of setoff. Id. The court in Foley described the Faithless Servant
Doctrine as follows:
[D ]ishonesty and disloyalty on the part of an employee which
penneates his service to his employer will deprive him of his entire
agreed compensation, due to the failure of such an employee to
give the stipulated consideration for the agreed compensation.
Further, as public policy mandates, an employee cannot be
compensated for his own deceit or wrongdoing. However, an
employee's compensation will be denied only during his period of
faithlessness.
Foley, 425 F. Supp. 2d at 875, citing Roberto v. Brown Cnty. Gen. Hosp., 571 N.E.2d 467, 469
(Ohio Ct. App. 12th Dist. 1989) (holding that "[a] contract of employment implicitly contains an
agreement that the employee will act in good faith and will not act to the detriment of his
employer" and that "dishonesty and disloyalty on the part of an employee which permeates his
service to his employer will deprive him of his entire agreed compensation, due to the failure of
such employee to give the stipulated consideration for the agreed compensation.").
In Roberto, the court held that, under the Faithless Servant Doctrine, an employer
was entitled to withhold three years of deferred compensation from a hospital administrator who
had embezzled from the hospital. Id.

Other courts have similarly interpreted the Faithless
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Servant Doctrine. See, e.g., Goal Sys. Int'!, Inc. v. Klouda, No. 84AP-168, 1985 WL 10461
(Ohio Ct. App. 10th Dist. Oct. 10, 1985) (affirming an award to an employer for a portion of a
disloyal employee's salary when, following his termination from employment, the former
employee, a program developer, tried to market his computer program through a competitor);

Hey v. Cummer. 89 Ohio App. 104, 97 N.E.2d 702 (1950) (affirming an award to an employer of
an employee's entire compensation when the employee profited secretly at the expense of
employer).
Finally, the Idaho Supreme Court recognized a similar defense to state law causes
of action in Rockefeller v. Grabow, 136 Idaho 637, 39 P.3d 577 (2001), stating:

It is the established law of this jurisdiction that an agent's right to
compensation will be affected by a violation of his fiduciary
duties. See, e.g., Cooke v. Iverson, 94 Idaho 929, 933, 500 P.2d
830, 835 (1972) (real estate agents lose their commissions for
failure to disclose material facts); Schroeder v. Rose, 108 Idaho
707, 710, 701 P.2d 327, 330 (Ct. App. 1985) (compliance with
fiduciary duties is a condition precedent to collecting a
commission); see also RESTATEMENT (SECOND) OF
AGENCY §§ 456 and 469 (1958). Allowing an agent to retain his
entire commission as a matter of law when he has breached his
fiduciary duties would eviscerate agency law. Secure in his
compensation from the principal as long as the assigned task is
completed, an agent's only chance ofloss from violating his duties
would be if he harmed the principal. The higher requirement of
acting in the interest of the principal, without a means of
enforcement, would simply cease to exist.
136 Idaho at 642. 39 P.3d at 581. The court in Rockefeller reversed the district court's grant of
summary judgment to the agent, Rockefeller, concluding: ''Since the breach of fiduciary duties
will affect an agent's claim to compensation, the district judge erred in awarding Rockefeller his
development commissions while there existed material issues of fact as to whether Rockefeller
had breached his duties." Id.
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Here, the clear terms of the CSO provide that the CSO is being offered to Huber
"on the basis of long term employment and loyalty." Depo. Ex. 9, p. 1. In addition, the CS0
provides: "Jeff Huber [is] to maintain his focus and business interest in LFUSA." Id., pp. 1-2,

,r 5.

The record before this Court establishes that since at least as early as 2010, Huber caused

reports to Lightforce's board to be falsified or made inaccurate in order to advance himself or his
opinions. Huber also engaged in a pattern of reporting inaccurate factual information, such as
due dates for military orders, and altering dates oflead times and other production information.

See Depo. Ex. 24; Depo. Ex. 8, pp. 1-2; Dennis Depo., 114:3 - 115:7, 133:14-17, 137:2-17,
144:2-6, and 146:3-13. In addition, and due to Huber's abusive style, ineffective leadership and
failure to develop trust with peers and subordinates, key LFUSA personnel indicated they would
leave the Company if Huber remained. Id.; Section III.C.3, supra.

F.

Huber Is Not Entitled to Summary Judgment Regarding the CSO Because
There Are Material Issues of Fact as to Whether the CSO Can Be Enforced
as a Contract in that the CSO Is Not Complete, Definite and Certain in All Its
Material Terms.
As the Idaho Supreme Court noted in General Auto Parts Co. v. General Auto

Parts Co., 132 Idaho 849,979 P.2d 1207 (1999):
The general rule is that a contract is enforceable if it is "complete,
definite and certain in all its material terms, or contain[s]
provisions which are capable in themselves of being reduced to
certainty." Giacobbi Square v. PEK Corp., 105 Idaho 346, 348,
670 P.2d 51, 53 (1983) (emphasis omitted). "[C]ourts will not
hold the contracting parties to a standard of absolute certainty
relative to every detail of a contract. Rather only reasonable
certainty is necessary before a contract will be given legal effect."
Barnes v. Huck, 97 Idaho 173, 178, 540 P.2d 1352, 1357 (1975)
(footnote omitted). The parties' obligations must be identified so
that the adequacy of performance can be ascertained. See Dale's
Serv. Co. v. Jones, 96 Idaho 662,665,534 P.2d 1102, 1105 (1975),
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overruled on other grounds by Peavey v. Pellandini, 97 Idaho 655,
551 P.2d 610 (1976).

132 Idaho at 857, 979 P.2d at 1215.
The CSO is in the nature of a memorandum of understanding, or what Australian
law refers to as a "Heads of Agreement," i.e., a document drafted without the intent to create
relations that are legally binding upon the parties, but rather with the intent to be a proposal to
explore a formal agreement in the future. For instance, Clause 3 starts with the heading "Major
issues" and simply lists various issues that might arise, but with no determination as to how their
occurrence might affect the parties' legal relationship.

Similarly, Clause 4 starts with the

heading "Consider the following" and simply poses hypothetical issues and their possible
resolution. Nowhere does the CSO state that it is intended to be a legally enforceable contract.
More importantly, the CSO is not complete, definite and certain in all of its
material terms and, therefore, cannot be a legally enforceable contract. Although the CSO is
entitled "Company Share Offer," there is clearly no meaningful share offer contained within tl1e
document. The primary focus of the document is "goodwill" and even that is nebulous. It says
goodwill is "based on" the valuation price of the business less certain factors. Clearly it also
must be less debt. The valuation method is not shown - is it discounted cash flow, based on
earnings or EBITDA? Who is to do the valuation? The central concept of goodwill here is too
uncertain to be enforceable, quite apart from the other fundamental problems set out below about
when this nebulous amount might be payable.
Clause 2 talks of assessment at the time of sale of the company.

On one

construction the goodwill equation need not be considered until the time the company is sold (if
ever).

Clauses 3 and 4, discussed above, are fundamentally uncertain and therefore

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT~ 24

Client:2935408 .5

391

unenforceable. Another example of the uncertainty inherent in the document is in clause
4c,
which does not define what is or is not a "reasonable age."
Further, although the document provides for two independent valuations to be
produced, it does not say what is to be done with them. Presumably the valuations may
well be
different, and it is unclear whether the valuation used is to be the higher, the lower, or an
average
of the two.

Clause 7 requires that all adjustments be approved by Dennis and Kylie Gaile,

suggesting that any entitlements under the alleged contract are not set until so approved
and
importing another level of uncertainty.
Finally, absent a severance clause in the document, if parts of the document arc
unenforceable then the whole document is unenforceable.

G.

Huber Is Not Entitled to Summary Judgment That tbc CSO Benefit
Constitutes a "Wage" Under the Idaho Wage Claim Act.
Idaho law is clear that neither life insurance nor stock constitute "wages" as that

term is defined in Idaho's Wage Claims Act. See Paolini v. Albertson's Inc., 143 Idaho
547, 149
P.3d 822 (2006) (accepting certified question oflaw from the Ninth Circuit Court of Appeals
as
to direct issue of whether stock options constituted "wages" under Chapter 6 of Title
45). The
Idaho Supreme Court in Paolini conclusively held that "stock options cannot constitut
e wages
under Section 45-601 (7).

The term wages in Chapter 6 of Title 45 only refers to monetary

compensation." Paolini, 143 Idaho at 550 (emphasis in original). As the supreme court
stated in

Paolini, the definition of "wages" in Section 45-601 (7) must be construed in
light of
Section 45-608, which requires that "all wages due must be paid in cash, with a check,
or by
deposit into the employe e's account." Because stock options do not meet Idaho Code's
strict
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definition of "monetary compensation," the supreme court held that the stock options arc not
wages.

Id.
Likewise, the statutory term ''wages" does not encompass life insurance. See

Whitlock v. Haney Seed Co., 114 Idaho 628, 759 P.2d 919 (Ct. App. 1988). In Whitlock, the
Idaho Court of Appeals held:
Idaho Code § 45-609(3) defines "wages" as "compensation for
labor or services rendered by an employee, whether the amount is
determined on a time, task, piece or commission basis." We do not

believe this language encompasses the cash value of a life
insurance policy payable to an employee where, as here, the
proceeds of the policy were to be paid to the employee at
retirement or to his heirs upon his death. The policy is a fixed
benefit of employment status. As such, it is compensatory in a
generic sense; but it is not compensation earned in increments as
services are performed. In this respect it is unlike wages. It is also
unlike compensation paid in direct consideration of services
rendered, in amounts over and above an employee's regular
"paychecks."

Whitlock, 114 Idaho at 635, 759 P .2d at 926 (citations omitted; emphasis added).
Here, the terms of the CSO contemplate three scenarios where Huber would be
entitled to receipt of "goodwill": (1) death, incapacity or disability, (2) termination not based on
"unsatisfactory performance," and (3) retirement.

See Depo. Ex. 9; Dennis Depo., 165:5 -·

167:7. Under the first scenario Huber was to be paid via the proceeds of a life insurance policy.
Under the second scenario Huber was to receive goodwill. Under the third scenario Huber was
entitled to "exchange[] the goodwill accumulated for shares in the company."

Herc, and

consistent with controlling Idaho Supreme Court authority on the issue, the benefit allegedly due
under the CSO cannot constitute a "wage." For this reason Huber's request for relief must be
denied.
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H.

Huber Is Not Entitled to Summary Judgment That He "Earned" the CSO
Benefit Because There Are Questions of Fact as to Whether Lightforcc
Terminated Huber's Employment for Unsatisfactory Performance.
Even if, arguendo, the goodwill described in the CSO constituted a wage (which

it does not), Huber has not even attempted to meet his burden of proving that he "earned" or is
entitled to the goodwill. As shown above in Section III.C.3, there are material questions of fact
as to whether Lightforce terminated Huber's employment for "unsatisfactory perfonnancc" Sl1ch
that he did not earn the CSO benefit.
Moreover, the Idaho Supreme Court has clearly held that a forfeiture provision in
an employment contract is enforceable, not unconscionable, and does not otherwise violate
public policy. See Bakker v. Thunder Spring-Wareham, LLC, 141 Idaho 185, 108 P.3d 332
(2005). In Bakker, the Idaho Supreme Court held that "the Wage Claim Act does not place any
limitations on the ability of the employer and employee to contract for the tenns of the ·
employee's compensation." Bakker was a sales agent whose employment agreement stated that
her right to compensation, including a commission on successful closings, "is in affect (sic) only
during your term of employment with ... Thunder Spring." Bakker quit her employment with
Thunder Spring after executing a purchase and sale agreement with a customer for a unit costing
$2,500,000.00, but before the closing of the escrow, and Thunder Spring refused to pay a
commission to her at or after the closing. Bakker then sued Thunder Spring alleging, among
other things, that the commission was "earned," that the employment agreement was
unconscionable and violated public policy, and that, in any event, she was entitled to recover in
quantum merit.
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The Idaho Supreme Court rejected all of Bakker's claims. The court held that
when a commission or wage is owed is based on the tenns of the employment negotiated
between the employer and the employee and that "[a]s long as the employer is meeting the

minimum wage requirements of state law, funher compensation is subject to negotiations
between the employer and employee." Bakker, 141 Idaho at 190, 108 P.3d at 337 (emphasis
added). Specifically, the court held that the employment agreement did not violate public policy,
stating:
In addressing a previous version of the Wage Claim Act, this Court
stated: "The statute we are considering is designed for the
protection of laborers and mechanics and to prevent the necessity
of their being delayed in the collection of wages due upon ceasing
their employment and the consequent loss of time while awaiting
settlement for services rendered." Marrs v. Oregon Short Line
R.R. Co., 33 Idaho 785, 789-90, 198 P. 468, 470 (1921). This
statement also does not dictate a clear public policy that
employers and employees cannot contract for the terms of
compensation regarding when wages are earned and/or due, as
long as relevant law is respected.
Bakker, 141 Idaho at 189, 108 P.3d at 336 (emphasis added).

In reviewing Bakker's

employment agreement, the court also stated that "[w ]hile certainly not a model of good drafting,
we conclude the sentence is unambiguous in referring to the entire compensation package, both
the monthly wage and the earning of commissions." 141 Idaho at 191, 108 P.3d at 338.
The holding in Bakker is consistent with decisions from similar courts examining
whether alleged compensation is "earned." See, e.g., Neisendorf v. Levi Strauss & Co., 143 Cal.
App. 4th 509, 49 Cal. Rptr. 3d 216 (2006) (upholding provision in employment contract whereby
if the employee is involuntarily discharged, the employee is not entitled to bonus payment under
an annual incentive plan). As the court in Neisendorf recognized, "[Plaintiff's] eligibility for

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT - 28

Cllenl:2935408.5

395

bonus payments is properly determined by the bonus plan's specific terms and general contract
principles." Id. at 226. See also Schachter v. Citigroup, Inc., 47 Cal. 4th 610, 621, 218 P.3cl
262, 270 (2009)("While '[t]he public policy in favor of full and prompt payment of an
employee's earned wages is fundamental and well established' [citation omitted], 'nothing in the
public policy of this state concerning wages ... transforms [a] contingent expectation of receiving
bonuses into an entitleme nt."')

I.

Huber Is Not Entitled to Summary Judgment That He "Earned" the CSO
Benefit Because There Are Questions of Fact as to Whether Huber Failed to
Meet the Requirements of Clause 5 of the CSO.
Even if the goodwill that is the subject of the CSO constituted a "wage" within

the meaning of the Idaho Wage Claim Act, Huber would not be entitled to a summary judgment
ruling that he had "earned" that alleged wage because there is an issue of fact as to whether he
breached the CSO, or failed to satisfy a condition precedent to issuance of the CSO benefit, by
failing to meet the requirements of Clause 5 of the CSO, which states:
Jeff Huber to maintain his focus and business interests in LFUSA.
As the business grows much of his role will become focused on
new product development and the potential markets for their
exploitation. Consequently it is essential that these areas be
capitalised [sic] for the benefit of LFUSA.

Depo. Ex. 9, pp. 1-2.
As noted above, between approximately August 2, 2011, and August 1, 2012,
LFUSA was paying both a salary and benefits to Huber. Dennis Dec., p. 3, ,r 9; SOF, pp. 12-13,
~

41. However, Huber was no longer actively working for LFUSA or providing any services for

LFUSA during that time period. Id. Between June 30, 2011, and June 30, 2012, LFUSA's sales
of shipped products increased by approximately 58%. Id. In addition, LFUSA has released five
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(5) new products since Huber's active employment with LFUSA ended on or about August 2,
2011, whereas LFUSA released only one (1) new product during Huber's last five years of active
employment with LFUSA prior to August 2, 2011. Id. Therefore, Huber did not focus on ne\v
product developmen t and the potential markets for their exploitation, or capitalize on those areas
for the benefit of LFUSA, while he was actively employed by LFUSA. Id As a result, Huber
failed to perform his obligations under Clause 5 of the CSO prior to the termination of his active
employment with LFUSA on or about August 2, 2011. Id.

J.

Huber Is Not Entitled to Summary Judgment That He "Earned" the CSO
Benefit Because There Are Questions of Fact as to Whether the Faithless
Servant Doctrine, as Applied by the Idaho Supreme Court Under Idaho
Common Law, Precludes Huber from Earning Any Benefits During Periods
of Unfaithfulness.
As noted above, the Idaho Supreme Court has adopted an iteration of the Faithless

Servant Doctrine. See Section III.D, supra; Rockefeller v. Grabow, 136 Idaho 637, 39 P.3<l 577
(2001) ("It is the established law of this jurisdiction that an agent's right to compensation will be
affected by a violation of his fiduciary duties.") (citations omitted).

As Idaho cou11s have

recognized for the past 50 years:
Loyalty to his trust is the first duty which an agent owes to his
principal. It follows as a necessary conclusion that the agent must
not put himself in such a relationship that his interests become
antagonistic to those of his principal. Fidelity in the agent is what
is aimed at, and as a means of securing it the law will not permit
the agent to place himself in a situation in which he may be
tempted by his own private interest to disregard that of his
principal. . . . The law guards the fiduciary relation, which the
relation of principal and agent is, with jealous care. It seeks to
prevent the possibility of a conflict between duty and personal
interest. It demands that the agent shall work with an eye single to
the interest of his principal. It forbids him from acting adversely to
his principal.
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Jensen v. Sidney Stevens Implement Co., 36 Idaho 348, 353, 210 P. 1003, 1005 (1922).
Consistent with Rockefeller and Jensen, allowing Huber to recover the entire alleged benefits
identified in the CSO "as a matter of law when he has breached his fiduciary duties would
eviscerate agency law." Rockefeller, 136 Idaho at 642, 39 P.3d at 581. Since Huber's breach of
fiduciary duties will affect his claim to compensation, Lightforce respectfully submits that
summary judgment is improper while there exist material issues of fact as to whether Huber has
breached his duties.

K.

Huber Is Not Entitled to Summary Judgmen t That the Compensation Set
Forth in the Noncompetition Agreement ("NOA") Is a "Wage" Because
There Is at Least an Issue of Material Fact as to Whether Huber Was
Terminated for Performance Related Reasons.
On February 7, 2011, Huber signed a document entitled "Deed of Non Disclosure,

Non Competition and Assignment." In both the Complaint and Amended Complaint Huber
referred to this agreement as a "Noncompetition Agreement." See, e.g., Amended Complaint,
p. 3, 112. (In his memorandum, however, Huber refers to the Noncompetition Agreement as the
"NOA.") In any event, in his motion for partial summary judgment Huber seeks a ruling that the
compensation that is the subject of the Noncompetition Agreement is a "wage," as defined by the
Idaho Wage Claim Act, that was due and owing to him upon the termination of his employment
and is to be trebled pursuant to Idaho Code Section 45-615(2). 7

7

Pursuant to the parties' letter agreement dated July 31, 2011 (Depo. Ex. 7), Lightforce
paid Huber his base pay and benefits for the 12-month notice period· starting on or about
August 2, 2011, and ending on or about August 1, 2012, when his employment ended. Dennis
Dec., p. 3, ,I 9; Huber Depo., 108:21 - 111 :9. See also Pl. Mem., p. 14 ("Huber was removed
from his position of Director of Research and Development on or about August 2, 2011 but
remained employed with LUSA until August 1, 2012."). Under the Noncompetition Agreement,
Huber seeks to recover an amount equal to his base salary for the 12 months between

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT - 31

Client:2935408.5

398

The Noncompetition Agreement provides in essence that, unless Huber's
employment was terminated for "performance related issues" or "summary dismissal,"
Lightforce would pay him an amount equal to his last annual base salary so long as he did not
compete with Lightforce until 12 months after the termination of his employment. Dcpo. Ex. 16,
pp. NF00669-770.

The Noncompetition Agreement defines "performance issues" as "sub

standard performance which is properly managed through a performance management program,
including a formal warning process," and defines "summary dismissal" as "immediate
termination of employment, for acts of willful misconduct, serious breaches of adherence to
policy and procedures, theft, fraudulent behaviour and/or any unlawful behaviour."

Depa.

Ex. 16, pp. NF00669-770.
Huber is not entitled to the partial summary judgment he has requested because
there are material issues of fact as to whether Huber was terminated for performance related
issues. The term "substandard performance" in the Noncompetition Agreement means the same
thing as the term ''unsatisfactory performance" in the CSO.
113:11 - 120:18.

Huber Depo., 156:25 - 157:6,

As demonstrated above, there is overwhelming evidence that Lightforce

terminated Huber's employment for unsatisfactory performance, such that Huber is not entitled
to any recovery under the CSO. See Section III.C.3, supra.
Huber claims that he was not terminated for "sub standard performance which is
properly managed through a performance management program, including a formal warning
process," because he was not given written notice stating that he was not performing as expected

approximately August 2, 2012, and August 1, 2013, during which he was not to compete with
Lightforce.
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or that he would be tenninated in a certain amount of time if things did not change. Huber
Depo., 158:3-6.

However, the Noncompetition Agreement does not require written notice.

Furthermore, the Standards of Conduct provisions in Lightforce's employee manuals in effect
prior to and at the time of the tennination of Huber's employment effectively warned Huber in
writing that "[u]nsatisfactory perfonnance" "may result in disciplinary action, including
tennination of employment." Depo. Ex. 17 (2005 Employee Manual), pp. 14-15; Coleman Dec.,
Ex. A (2009 Employee Manual), p. 13. Furthennore, Huber knew well that his performance was
unsatisfactory. In a meeting of all staff, Huber effectively acknowledged that his pcrfonnancc
was unsatisfactory and "went so far as to make an apology." Leniger-Sherratt Depo., 45:5-13.
Huber admits that all of the issues raised in Leniger-Sherratt's letter of August 3, 2011 (Depo.
Ex. 8), explaining the reasons for his termination, had been discussed with him well before
August 2011. Huber Depo., 114:3 -115:7.
Finally, whether Huber received written notice is immaterial because Huber
testified that he was trying to address the issues brought up with him and did not think he would
have done a whole lot of anything different ifhe had received a written warning:

Q. What would you have done differently if you had been told in
writing that you would be terminated if things didn't change?
A. I don't think I would have done a whole lot of anything
different. I felt I did the right thing making -- trying to address any
of the issues that they brought up. . . . ,
Huber Depo., 158:7-13. See also Leniger-Sherratt Depo., 43:23 - 46:16 ("[I] got the distinct
feeling that Jeff was on board with implementing those recommendations. I don't remember
there being any resistance to implementing those recommendations."), 88:2 - 95:24, 93:11-14
("[E]very time I spoke with him, I felt as though he understood where I was coming from, and he
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understood the suggestions that I was trying to give to him to alter and modify his, his -- I call it
a style."); SOF, p. 5, ,r 12.
L.

Huber Is Not Entitled to a Summary Judgment Ruling That He Is Entitled to
Treble Damages for Alleged Breach of the Noncompetition Agreement,
Because the Compensation Allegedly Due to Him Could Not Be Earned Until
After Termination of His Employment and, Therefore, Was Not a "Wage"
Under the Idaho Wage Claim Act.
As noted above, Huber seeks a summary judgment ruling that the compensation

allegedly due under the Noncompetition Agreement constitutes a "wage," as defined in the Idaho
Wage Claim Act at Idaho Code Section 45-601, that must be trebled pursuant to Idaho Code
Sectipn 45-615(2). Huber is not entitled to the summary judgment requested by him because the
obvious purpose for the compensation allegedly due to Huber under the Noncompctition
Agreement was to compensate him for not competing with Lightforce until 12 months after his
employment had ended, could not be earned or due during the term of Huber's employment, and
does not constitute "wages" under the Idaho Wage Claim Act.
Under the heading "3. PART 2- NON COMPETITION," Subsections 3.1 and
3.2 of the Noncornpetition Agreement effectively provide that unless Huber was terminated for
performance related issues or summary dismissal, Lightforce would pay him an amount equal to
his last annual base salary if he did not compete with Lightforce for 12 months atlcr the
termination of his employment. Depo. Ex. 16, pp. NF00669-770. Huber's obligation not to
compete with Lightforce under Subsection 3.1 of the Noncompetition Agreement is obviously
tied to Lightforce's obligation to make payment under Subsection 3.2 of the Noncompetition
Agreement; the two subsections appear in the same section entitled "NON COMPETITION,"
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with nothing more than a semicolon separating the two subsections.

Specifical1y, the

Noncompetition Agreement states, in pertinent part:

3.

PART 2-NON COMPETITION

3.1
Without the Company's written consent, the
Employee must not, during Employment or for 12 months after the
Employment ends:
3.1.1

Carry on a business competitive with the

Business;
3.1.2 Compete with the Company to supply goods
or services to a person who was a customer of the Company during
Employment or for 12 months after the Employment ends;
3.1.3 Compete with the Company in a tender,
received or answered by the Company during the Employment or
for 12 months after the Employment ends; to supply goods or
services;
3.1.4 Act as an adviser, consultant, employee,
agent, company officer or manager of a person who does anything
specified in any previous paragraph of this sub-clause during
Employment or for 12 months after the Employment ends;
3 .2
In the event that the employee is terminated for any
reason other than performance related issues (as defined) and/or
summary dismissal (as defined), the employer will pay the
employee an amount congruent with the base salary at the time of
termination for the period as stipulated in 3.1 in accordance with
the provisions outlined in 3 .2.1 and 3 .2.2 ....
Depa. Ex. 16, pp. NF00669-770.
Plaintiff argues that the payment he seeks under the Noncompetition Agreement
constitutes "severance" for which he is entitled to treble damages. This argument is something
of an anomaly because Lightforce has paid Huber what was essentially 12 months of severance
pay under the letter agreement (Depa. Ex. 7) for the 12-month notice period from August 2,
2011, until August 1, 2012, and Huber now claims that he is also entitled to additional severance
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for the following 12-month period from August 2, 2012, to August 1, 2013, under the
Noncompetition Agreement.8 Moreover, the Noncompetition Agreement does not refer to the
payment as "severance." Instead, as the Noncompetition Agreement shows, the payment is
intended to be compensation for Huber's agreement not to compete with Lightforce until
12 months after the termination of his employment for any reason other than performance related
issues or summary dismissal. Moreover, no payment could be due under the Noncompetition
Agreement during the term of Huber's employment with Lightforce. The payment is obviously
not compensation for labor or services rendered by Huber as an employee of Lightforce.
The Idaho Wage Claim Act, at Idaho Code Section45-601(7), states: '"Wages'
means compensation for labor or services rendered by an employee, whether the amount is
1

determined on a time, task, piece or commission basis." The term "wages" does not encompass
any compensation due under the Noncompetition Agreement.

Any amount due under the

Noncompetition Agreement could not constitute "compensation for labor or services rendered,"
because any such amount would obviously constitute compensation for not rendering labor or
services in competition with Lightforce. Furthermore, even if not competing with Lightforce
were deemed to be "rendering labor or services," Huber cannot claim that compensation for not
competing with Lightforce for 12 months after the termination of his employment could
constitute compensation for labor or services rendered "by an employee," for the obvious reason
8

In his Amended Complaint, Huber claims that the payment allegedly due under the
Noncompetition Agreement is "salary" (not severance) due him because he "performed all
requirements and did all things necessary to earn his twelve (12) months' salary in accordance
with the terms of the Noncompetition Agreement, except as the same may have been waived,
excused and/or prevented by the acts of Lightforce." Amended Complaint, p. 6, 128; Dcpo.
Ex. 12; Huber Depo., 12:8 - 13:12 (everything in the Amended Complaint is true and correct to
the best of Huber's knowledge and information).
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that Huber was no longer a Lightforce employee after his employment tenninated on or about
August 1, 2012. See Stevenson v. Branch Banking & Trust Corp., 861 A.2d 735, 159 Md. App.
620 (2004) (where tennination compensation was compensation for employee's covenant not to
compete with employer after tennination of employment, employee could not possibly perform
all the work necessary to earn the tennination compensation until after her employment ended,
and tennination compensation therefore did not constitute "wages" under the Maryland Wage
Payment and Collection Law); Gilliam v. Nev. Power Co., 488 F.3d 1189, 1196-97 (9th Cir.
2007) ("severance pay was not for services, but for [plaintiff's] voluntary termination of
employment, confidentiality, non-competition, and waiver of claims against Nevada Power
Company," and therefore did not fall within the plain and unambiguous meaning of the tenn
"wages and salary" in BRISA plan; "the ordinary and common meaning of 'wages and salary,' as
used in the NPC Plan, is remuneration for services.").
Finally, if the damages Huber seeks under the Noncompetition Agreement were
wages (which they are not), they could only be "future wages." The Idaho Wage Claim Act
requires employers to pay all wages due to an employee "at least once during each calendar
month," IDAHO CODE § 45-608(1), and. "upon separation from employment," IDAHO CODE

§ 45-606. The Act provides no cause of action for any payment that is due to a fonner employee
after tennination of employment. Such a payment would constitute "future wages" at most, and
the Idaho Supreme Court has clearly held that future wages shall not be trebled under the Idaho
Wage Claim Act. See Moore v. Omnicare, Inc., 141 Idaho 809,813, 118 P.3d 141, 145 (2005).

In Moore v. Omnicare, Inc., Omnicare hired Moore as the chief operating officer
of Mednat pursuant to an employment agreement that stated he would be paid his base
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compensation for the remainder of the then-current term of the employment
agreement if his
employment was tennina ted without cause. After three years, Medna t's client
base began to
steadily decline. Omnicare then closed Mednat and terminated Moore' s employ
ment. Moore
sued Omnicare under the employment agreement, alleging that the payments
due him under the
employment agreement constituted "wages" under the Idaho Wage Claim Act,
and he sought an
award of treble damages under that Act. The Idaho Supreme Court held that
"Moore 's damages
under the Employment Agreement do not constitute wages or 'compensation
for services
rendered."'

141 Idaho at 819, 119 P.3d at 152. Instead, the supreme court held "Moore
's

damages most closely resemble a claim for 'future wages, '" and "claims for future
wages do not
fall within the purview of the mandatory trebling statute." 141 Idaho at 819,
119 P.3d at 152
(citation omitted).
IV.

CONCLUSION

Lightforce does not dispute Huber' s contention that the Offer Agreement or
CSO
is a pension plan subject to BRISA. However, Huber is not entitled to a judgme
nt establishing
that his benefits under the plan have vested, are not subject to forfeiture, and
must be valued as
of the date of his tennination, for several independent reasons:
•

First, the CSO is an BRISA Top Hat plan and, under the EIUSA
provisions applicable to Top Hat plans, Huber' s right, if any, to a benefit
under the CSO has not vested.

•

Second, benefits under BRISA plans are subject to forfeiture; the CSO
provides that all goodwill is lost if Huber's employment is terminated for
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unsatisfactory performance; and there is compelling evidence that Huber's
employment was, in fact, terminated for unsatisfactory performance.
•

Third, the Faithless Servant Doctrine, which is part of the federal common
law, prevents Huber from recovering any compensation during his period
of unfaithfulness to Lightforce, and there is substantial evidence that
Huber has been unfaithful to Lightforce since at least 2010.

•

Fourth, Clause 5 of the CSO required Huber to focus on new product
development and the potential markets for their exploitation and to
capitalize on those areas for the benefit of Lightforce. The Declaration of
Ray Dennis provides undeniable evidence that Huber failed to focus on
new product development and the potential markets for their exploitation
and failed to capitalize on those areas for the benefit of Lightforce while
he was employed by Lightforce. Whether Huber's failure is labeled as an
antecedent breach of contract or failure of a condition precedent, those
ordinary contract law principles, which are applicable to ERISA plans
under federal common law, bar Huber from any recovery under the CSO
under BRISA (and the Idaho Wage Claim Act).

Huber is not entitled to a summary judgment that the CSO benefit is a "wage," as
defined by the Idaho Wage Claim Act, that was due and owing upon termination of his
employment and should be trebled pursuant to that Act, for several independent reasons:
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•

First, BRISA preempts Huber's state law claims related to the CSO, such
as his claim under the Idaho Wage Claim Act, insofar as that claim is
based on the CSO.

•

Second, even if BRISA did not preempt that claim, Huber would not be
entitled to a judgment that the CSO benefit is a "wage" as defined by the
Idaho Wage Claim Act because goodwill, stock options and insurance
policies do not constitute "wages" under the Idaho Wage Claim Act.

•

Third, Huber is not entitled to a judgment that the CSO benefit was
earned, and due and owing upon termination of his employment, because
there is substantial evidence that: (a) Huber's employment was terminated
for unsatisfactory performance in accordance with the plain language of
the CSO; (b) Huber breached the CSO, or failed to satisfy a condition
precedent to payment under the CSO, by failing to focus on new product
development and the potential markets for their exploitation and to
capitalize on those areas for the benefit of Lightforce; ( c) the Faithless
Servant Doctrine, which is also part of Idaho common law, prevents
Huber from recovering any compensation during his period of
unfaithfulness to Lightforce.

Huber is not entitled to a summary judgment that the compensation that is the
subject of the Noncompetition Agreement or NDA is a wage that was due and owing upon the
termination of his employment and should be trebled pursuant to the Idaho Wage Claim Act, for
several independent reasons:
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First, the compensation at issue was not wages, but compensation for
Huber 1s promise not to compete with Ligbtforce lllltil 12 months after the

tennination of his employment.

,

Second, the compensation could not be earned during the term of Huber's
employment and was not due upon termination of Huber's employment

and, therefore, is not within the scope of the Idaho Wage Claim Act,
which applies only to wages earned during employment and due on or

before termination, not to "future wages."
•

Finally, under the terms of the Noncompetition Agreement, no payment is
due Huber because there is substantial evidence that his employment was

terminated for perl'ormance related issues.

DATED this 16th day of July, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~ch~e(/~
Attorneys for Defendant
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I HEREBY CERTIFY that on the 16th day of July, 2013, I caused a true and
correct copy of the foregoing MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated

below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
ME'ULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
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Gerald T. Husch, ISB No. 2548

MOFFATT, THOMAS, BARRETT,
ROC K&
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attomeys for Defendant

IN TH E DISTRICT COURT OF TH

E SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AN
D FOR TH E COUNTY OF CLEARWA

TER

JEFFREY EDWARD HUBER, an indi
vidual,
Plaintiff,
vs.
LIGHTFORCE USA, INCORPO
RATED,
a Washington corporation, doing bus
iness as
NIGHTFORCE OPTICS,

Case No. CV-2012-336
DEFENDANT LIGHTFORCE USA
,
INCORPORATED'S STA TE ME NT
OF
FACTS

FILED UNDER SEAL

Defendant.
COMES NO W Defendant Lightfo
rce USA, Incorporated, doing bus
iness as
Nightforce Optics (hereafter "Lightfo
rce," "LFUSA," "NFO," or the "Co
mpany") by and
through its attorneys ofre cor d, and files
this Statement of Facts ("SOF") in ord
er to complete the
record before this court and in opposit
ion to Pla inti ffs motion for summary
judgment.
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The SOP is supported by excerpts of the deposition testimo ny of: (1) plaintif
f
Jeffrey Huber, (2) Lightfo rce's president and sole shareholder, Raymo
nd "Ray" Dennis,
(3) Lightfo rce's group general manager, Monika Leniger-Sherratt, (4) Lightfo
rce's Finance
Manager Hope Coleman, and (5) Lightforce's manage ment consultant, William
Borkett, whjch,
are attached as Exhibits A, B, C, E and F, respectively, to the Declaration
of Gerald T. Husch
("Husch Dec.") / filed concurrently herewith. The SOP is further supported
by the Declarations
of Ray Dennis , Hope Coleman, Jesse Daniels, Mark Cochran, Kyle Brown,
Kevin Stockdill,
Klaus Johnso n and Corey Runia, also filed concurrently herewith.

I.
A.

STATEMENT OF FACTS

Ligbtforce Expands to Orofino - Huber and Dennis Execute the CSO.
1.

As a prelimina1y matter Lightforce admits that paragraphs 1-4 and 6 of

Plaintif f's Statem ent of Undisputed Facts in Support of Motion for Partial
Summai'y Judgment
("PL Facts") are undisputed. Lightforce also admits that at all times material
hereto, Huber was a
manager and highly compensated employee. Amended Complaint, p. 10, ,r 58.
2.

The Company Share Offer ("CSO") at issue is a simple two-page

document signed by Jeffrey Huber ("Huber") and Raymond L. Dennis ("Denn
is") on October 9,
2000, which was presented to Huber on the basis of Huber's "long term
employ ment and
loyalty." Depo. Ex. 9, p. 1.
3.

Paragraph 3 of the CSO is titled "Major Issues are as follows" and states:

1

Referen ced Deposition Exhibits ("Depo. Ex".) 4-9, 16, and 17 are attached as
Exhibit A
to the Affidavit of Chad M. Nicholson in Support of Motion for Partial Summa
ry Judgme nt filed
July 2, 2013. Additionally, Depo. Ex. 24 is attached as Exhibit D the Husch
Dec.
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3.

Major issues are as follows:

a)

Jeff dies prematurely.

b)

Jeffretires:

1.

ii.
Ill,

To life on the shooting praire.
To opposition business interests.
Due to old age eg; 60 years.

c)

Jeff is no longer suitable in the job. ie; motor vehicle or
hunting accident causing physical 1 mental handicap.

d)

Ray dies "new" staff decide to challenge Jeff's position.

e)

Ray and Jeff have a major fallout.

Depa. Ex. 9, p. 1.
4.

Consistent with the purpose of the CSO, paragraph 5 of the CSO states:

Jeff Huber to maintain his focus and business interests in
LFUSA. As the business grows much of his role will become
focused on new product development and the potential markets
for their exploitation. Consequently it is essential that these
areas be capitalised for the benefit of LFUSA.
Id., p. 1-2 (emphasis added).

5.

According to the CSO, Huber is "[t]o receive 30% (maximum) of

company goodwill over a 6 year period commencing with 5% for the year 2000. This increase
s
for each year of service by 5% until reaches a maximum of 30%." Depo. Ex. 9, p. 1.
6.

According to Dennis, "The rationale for the [CSO] was to reward [Huber]

on the basis of the first six years - the transition from Seattle here to Orofino ....
"

See

Deposition of Raymond "Ray" Dennis ("Dennis Depo."), 167:17-19. It was Dennis'
further
understanding and intent that "[p]roviding that Jeff adhered to the terms and conditions
of the
agreement, at a point in time when either of those conditions warranting the exchang
e of
goodwill would occur, that we would calculate what the goodwill value would be based
on the
years 2000 to 2006's results from the growth of the company." Dennis Depa., 164:20- 165:1.
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7.

The CSO conditioned Huber's entitlement to the goodwill depending on

how Huber exited the Company:
4. Consider the following:
a)

Death, ill health or incapacitation of Jeff HuberLFUSA take out insurance cover to the value of
$1,000,000 on Jeff Huber. At the time Jeff Huber is
paid via this insurance policy using his goodwill
value, this is determined by two independent
valuations. The cost of these valuations to be
covered 50/50 by LFUSA-and Jeff Huber.

b)

If Jeff Huber elects to leave voluntarily, or
employment is terminated due to unsatisfactory
performance, then all goodwill is lost.

c)

If Jeff Huber retires at a reasonable age and NO sale
of business is pending he shall be given the option
of exchanging the goodwill accumulated for shares
in the company to the value calculated to be the
equivalent to goodwill at the time. This is to be
done using two independent valuations.

Depo. Ex. 9, p. 1.
8.

Dennis understood the CSO to provide that if Huber elected to leave

voluntarily or was terminated due to unsatisfactory perfonnance after October 2006, the goodwill
that had been acquired would be lost. See Dennis Depo., 168:11-19.
9.

Huber testified he understood that the tenn "unsatisfactory perfonnance"

related to a situation where "If you're not doing your job or not coming in, stealing, not -- not
growing the company within a reasonable -- reasonable goal set." See Deposition of Jeff Huber
("Huber Depo."), 130:10-2 1.

B.

Huber ls Demoted Due to "Unsatisfactory Performance."
10.

In March 2010, Monika Leniger-Sheintt ("Leniger-SheiTatt"), who was

and is Dennis' Group General Manager and LFUSA's second in command, together with Dennis

DEFENDANT LIGHTF ORCE USA, INCORPORATED'S
STATEM ENT OF FACTS - 4

C!ient:2939352. 3

413

visited the Lightforce facility in Orofino. See Dennis Depo.,
38:23-25; Deposition of Monika
Leniger-Shenatt ("Leniger-Sherratt Depo.u), 19:8-14. The purpo
se of the visit was to conduct a
workforce planning review. Leniger-Sherratt Depo., 19: 8-14.
As part of this program, LenigerSherratt interviewed Lightforce's department managers and people
in key positions. Id., 30:7-10.
11.

During the interviews with the managers "it was very clear [to
Lenigcr-

Sherratt] that they felt quite disempowered in tenns of running
their own

teams and running their

own depa1iments." Leniger-Sherratt Depo., 39: 9-12. In additio
n, the results of the planning
review indicated that Huber was "quite controlling" and "not
able to be consistent in terms of
provision of direction, and a lot of people had difficulty working
with his communication style."

Id., 41: 18-22. Leniger-Sherratt's observations are corroborated by
the various managers and
employees working for Huber.

See e.g., Declaration of Jesse Daniels ("Daniels Dec."),

LFUSA's Production Manager, p. 2,

il 4

("Mr. Huber micromanaged LFUS A's business and

would not follow the chain of command.").
12.

After Leniger-Sherratt completed her interviews, she gaye feedba
ck to

Huber via a Power Point program. Leniger-Sherratt Depo., 20:1415, 23:4-7. During that time,
Leniger-Sherratt asked Huber to step back but stay involved at
a very senior level and let go of
some of the micro details. Id., 39:1-17. Futiher, Leniger-She
rratt "got the distinct feeling that
Jeff was on board with implementing those recommendations.
I don't remember there being any
resistance to implementing those recommendations." Leniger-She
rratt Depo. 43:23 - 46:16.
Leniger-Sherratt further testified that "every time I spoke
with him, I felt as though he
understood where I was coming from, and he understood the sugge
stions that I was trying to give
to him to alter and modify his, his --I call it a style." Id., 88:2- 95:24
; 93:11-14.
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13.

Soon after leaving Idaho, Leniger-Sherratt started receiving messages,

primarily from Hope Coleman ("Coleman"), who was LFUSNs Finance Manager at the time,
and Kyle Brown ("Brown"), who was Lightforce's Sales and Marketing Manager.

Leniger-

Sherratt Depo., 33:12-23 and 48:13-19.
14.

Coleman

reported

to

Leuiger-Sherratt

that

Leniger-Shen-att's

recommendations were not being enacted, that Huber was asking managers to alter infonnation
in their board reports, and that Huber was preventing her from answering the board's questions in
order to keep the board from knowing what was really going on. Leniger-Sherratt Depo., 49:512.
15.

For instance, in preparation for a board meeting to be held on

July 28, 2010, Coleman created a rep01i showing that backorders

(open sales) were

approximately $2.4 million for Lightforce's fiscal year ending June 30, 2010, which they were.
See Declaration of Hope Coleman ("Coleman Dec.") pp. 4-5, ir,i 10-11. Coleman and LFUSA' s

Director of Sales and Marketing, Kyle Brown, then shared that information with Huber. Id.;
Declaration of Kyle Brown ("Brown Dec."), p. 2,

,r 3. Huber indicated that

the $2.4 million in

backorders would not be reported to the board but that backorders should be reported at a
substantially lesser figure. Id.; Coleman Dec., pp. 4-5,

,r 10.2

During the July 23th board

meeting, Coleman witnessed Huber lie directly to the LFUSA owner and Group General
Manager by telling them the open orders were only $1,100,000. Coleman Dec., pp. 4-5,

,r I 0.

This had the effect of hiding the fact that LFUSA had a serious capacity issue, in that LFUSA did
not have enough productio n resources to manufacture all of the product on order by LFUSA's
2

Coleman called Leniger-Sherratt and told her that Huber was planning to mislead the
board and that she did not want to be part of it. Leniger-Sherratt Depo. 59: 15 - 60:20.
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customers. Id., p. 5, ,r 11. After the board meeting- in what was an obvious attempt to cover up
his lie-Hube r instructed Coleman to falsify a report requested by the board regarding the history
of open orders, Coleman Dec., pp. 4-5,

ir

10, and instructed LFUSA's Director of Sales and

Marketing, Kyle Brown, to create a falsified report spreading $2 million in backorders over the
first four months of the next fiscal year. Brown Dec., p. 2, ,r,r 3-4.
16.

At the board meeting on July 28, 2010, Huber advised Lightforce' s board

that Lightforce had approximately $1.1 million to $1.4 million in backorders for its fiscal year
ending June 30, 2010.

(That volume of backorders indicated that Lightforce had a serious

capacity issue.) Leniger-Sherratt Depo., 65:22 - 67:13. The change was so significant that it
actually changed the orders on the right hand column to a minus figure, which was illogical.
Leniger-Sherratt Depo., 61 :9-14.
17.

Based on the information she received, Leniger-Sherratt generated an

email report dated August 31, 2010. See Depo. Ex. 24; Leniger-Sherratt Depo., 61:15-24. The
August 31, 2010 report detailed Leniger-Sherratt's concerns regarding the "accuracy and
transparency of the NFO Board Information submitted." Id. The report details key concerns that
"the board is either not receiving accurate information or organizationally we have risks in
certain areas." Id. One of the areas of concern detailed in the report was the backorder issue:
To bring some of these issues out on the table without putting
Hope, Kyle, Jesse, Scott or anyone else in the firing line, Geoff
created a spreadsheet (see copy below) that he asked Hope to fill
out which would clearly show what the backorder situation was at
the end of June 2010. We requested that Hope go back to May 09
so we could start to see the trend. As you may remember, Jeff told
the Board that we were sitting at approximately $1.lM. Hope
completed the spreadsheet with the accurate figures taken out of
Oracle and the outcome was that the backorders were sitting at
$2.4M at the end of June 2010 as expected. When she showed this
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to Jeff, he asked her to change the figures so the backorders show
to be around $1. IM as per what he had reported previously ...
Depo. Ex. 24. The report culminated in a recommendation that "we need to get to a point prior
to [Huber] leaving to head back to the US that he does not have the authority over other
managers so we can be confident of the infonnation being reported." Id., at p. 2.
18.

Prior to the board meeting, Dennis and Leniger-Sheirntt considered a

structure "whereby what had been happening with Jeff changing everybody's board records and
information that was coming to the board, that we could circumvent that somehow." LenigerSherratt Depo., 72:6-15.
19.

Ultimately, Dennis and Leniger-She1Tatt decided, in September or October

of 2010, to create an Operations Management Group (the "OMG"). Leniger-Sherratt Depo.,
72:15-21. The OMG was created so "all the reporting and[] all the information flow would be
coming directly to Australia, rather than siphoning through one individual." Id. 72:22-25.
20.

At this time, Lightforce removed Huber from his position as Lightforcc's

Vice President and demoted him to the position of Director of the Research & Development
(R&D) Group, a member of LFUSA's newly created OMG. Leniger-SheITatt Depo., 85:4-5.
21.

The OMG consisted of Huber (R&D), Kyle Brown (Sales & Marketing),

Hope Coleman (Finance Manager), Scott Peterson (Materials Manager) Debbi Duffy (HR
Advisor), and Jesse Daniels (Production & Supply Manager).

In November 2010, a new

employee, William Borkett, began working for Lightforce as the facilitator of the OMG. LenigerSherratt Depa., 85:9-21.
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22.

As a member of the OMG, Huber's "authority levels would be reduced

whereby he was effectively on the same level in terms of reporting as what his peers were."
Leniger-Sherratt Depo., 85:4-8.
23.

Borkett was hired to coordinate the OMG, facilitate communication,

mentor the team members, and address issues. Id.

See also Deposition of William Borkett

("Borkett Depo."), 13:4-10. In hiring Borkett, the Company was seeking somebody completely
independent at a very senior level. Leniger-Sherratt Depa., 85:9-21.
24.

After being hired, Borkett observed that the R&D department was not

meeting deadlines. Barkett Depo., 32:3 - 34: 1-24. From January through May of 2011, there
were no new products achieved in R&D other than one product where the final work had been
done before Borkett arrived. Borkett Depo., 31:13-23; 36: 1-12.
25.

Additionally, even after Huber was demoted to R&D Director and a

member of the newly created OMG, Leniger-Sherratt continued to receive reports that Huber
continued to act as a Vice President as opposed to an equal peer of the other OMG members
(Leniger-Sherratt Depo., 89:14-21) and was "continually undennining the OMG members by
going directly to the staff as opposed to going through the manager" in violation of a clear
directive. Id., 90:1-8.

C.

The February 2011 Meeting with Huber - Huber and Lightforcc Enter into
the Deed of Nondisclosure, Non Competition and Assignment.
26.

In February of 2011, Leniger-Sherratt and Dennis flew back to the United

States. Leniger-Sherratt Depo., 92:22-25.
27.

On February 3, 2011, Borkett met with Dennis and Leniger-Sherratt to

discuss Huber's perfonnance. Borkett Depo., 36: 13-25. During that meeting Borkett discussed
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his observations of Huber's communication style and involvement on the team, Id., 37:11-23,
and noted that Huber was not a team player. Id., 39:14-25. It was Borketfs opinion that the
other members of OMG were scared or intimidated by Huber. Id., 40:11-18.
28.

Thereafter, Leniger-Sherratt and Dennis met with Huber. Leniger-She1Tatt

Depo., 97:3-6 - 110:3-9. During this February, 2011 meeting, Leniger-Sherratt and Dennis
discussed the negative feedback they continued to receive about Huber. Leniger-She1ntt Depo.,
110:3-23.

The feedback concerned Huber's "communication style, his interference with

departments, his lack ofteam[work] ... " Id.
29.

During that same time, Huber signed a document entitled "Deed of Non

Disclosure, Non Competition and Assignment" (the ''Noncompetition Agreement"). Id., 97:7-14.
Prior to that time, Huber had lead Leniger-Sherratt to believe that he had already signed a
somewhat similar docwnent. Id.
30.

The Noncompetition Agreement provides in pertinent part that unless

Huber was tenninated for "performance related issues" or "summary dismissal," LFUSA would
pay him an amount equal to his last annual base salary ifhe did not compete with LFUSA for 12
months after the tennination of his employment. Depo. Ex. 16, pp. NF00669-770.

31.

The Noncompetition Agreement defines "perfonnance issues" as "sub

standard perfonnance which is properly managed tlrrough a performance management program,
including a formal warning process," and defines "summary dismissal" as "immediate
tennination of employment, for acts of willful misconduct, serious breaches of adherence to
policy and procedures, theft, fraudulent behaviour and/or any unlawful behaviour." Depo. Ex. 1G,
pp. NF00669 -770.
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32.

However, the Noncompetition Agreement does not require written notice.

Furthermore, the Standards of Conduct provisions in Lightforce's employee manuals in effect
prior to and at the time of the termination of Huber's employment effectively warned Huber in
writing that "[u]nsatisfactory performance" "may result in disciplinary action, including
termination of employment." Depa. Ex. 17 (2005 Employee Manual), pp. 14-15; Coleman Dec.
Ex. A (2009 Employee Manual), p. 13.
D.

Huber Is Removed from the OMG and the R&D Position.
33.

Between

February

2011

and

May

2011,

Leniger-Sherratt's

"communication was still regular and systematic with the OMO. There was still feedback
coming back that there was -- the same issues were continuing." Leniger-Sherratt Depo., 119:38 (emphasis added).
34.

At the end of May of 2011, Dennis and Leniger-Sherratt made the decision

to make another change to Huber's employment status. Leniger-Sherratt Depa., 111:5-10. That
month, Leniger-Sherratt and Dennis flew back to the United States to meet with Huber to discuss
Huber's role and LFUSA moving forward with Huber.

Lenigcr-Sherratt Depo., 120:21-25.

During their May 2011 meeting, Leniger-Sherratt and Dennis advised Huber that his transition lo
R&D Director was not working, because of Huber's "communication style, the matmer in which
he talked, how he talked to people, his general demeanor, his inability to still just really focus on
the R&D function and be proactive and team oriented with the rest of the OMO to support them
in their departments." Id., 121:1-17.
35.

Ultimately, in May 2011, the decision was made to remove Huber from his

managerial role in the OMO and his responsibility for military sales and quality assurance.
Dennis Depo., 120:6-11.
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36.

The decision to remove Huber was based on Huber's performance.

"[Huber's] relationship with the individual members of the OMG had completely broken, was
dysfunctional. Therefore his inputs were neither trusted or respected." Dennis Depo., 114:1518. Huber further lacked "the educational capacity to perform his tasks." Id., 116: 8-9.

In

addition Huber was "interfering in other people's work without having any proper input in wha(
he was doing," (Id., 117:8-13) and "[Huber] didn't use a lot of processes in order to do the task in
the way which it should have been done." Id., 117:25 - 118: 1 (referring to Huber's decision to
shut down the production line).
37.

Following the meeting in May, Huber went on a two month vacation.

HuberDepo., 95: 25- 96:1-25.
38.

On June 14, 2011, while Huber was on vacation, Borkett facilitated an

OMG meeting. Borkett Depo. 45:1-7. At the meeting, the members of the OMG expressed
strong concerns about Huber coming back to the Company in any active role. Id. 'The senior
members of OMG were unanimous in their decision that they did not want Huber to come back
to work at Lightforce. Id. 45:19- 25. Therefore, Borkett suggested that the OMG members talk
to Dennis and Leniger-Shen-att. Id 46: 1-23. Borkett facilitated a call to Dennis where the OMG
members expressed their concerns. Id.
39.

On July 28, 2011, there was an offsite meeting among Barkett, Dennis,

Leniger-Shen-att, and some members of the OMG. Borkett Depo., 51:10 -52: 1-24. Many of the
senior members of the OMG expressed that they would seek other employment if Huber returned
to active employment. See Coleman Dec., pp. 6-7, ,r 14; Daniels Dec., p.5, ,r 12; and Declaration
of Mark Cochran ("Cochran Dec."), p. 2,

,r~

5-6.

Cf Brown Dec., pp. 2-3,

i

5 ("Due to

Mr. Huber's dishonesty and other reasons pertaining to Mr. Huber's unsatisfactory performance
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as a LFUSA employee and manager, I stated during that meeting [of the OMG while Huber
was
on vacation] that I would leave my employment with LFUSA if Mr. Huber returned to work
at
LFUSA.").

E.

Huber's Active Employment Duties End on August 2, 2011, and Huber Is
Given 12 Months ' Notice of Termination with Pay.
40.

Following their July, 28, 2011 meeting, Borkett, Dennis and Leniger-

Sherratt went to Huber's home to tell Huber of his termination. Borkett Depo., 58:19-25.
41.

Lightforce terminated Huber's active employment with Lightforce on or

about August 2, 2011, pursuant to a letter agreement signed by Huber and Lightforce on or
about
that date. See Depo. Ex. 7. Pursuant to the terms of Deposition Exhibit 7, Lightforce paid
Huber
his base pay and benefits (other than vacation pay) during the 12-month period between August
2, 2011, and August 1, 2012, and his official termination date was August 1, 2012. See,
Depo.
Ex. 7, p. l; Huber Depo., 108:17 - 111:9. According to the parties' letter agreement, the
time
between August 2, 2011, and August 1, 2012, was a "12 month notice period." Depo. Ex.
7, p. l;
Huber Depo., 108:21-23.
42.

Huber considered himself to be an employee during the 12-month notice

period. Huber Dep., 110:6. However, Huber had no real employment duties to perform betwccn
August 2, 2011, and August 1, 2012. See Dennis Depo. 139:5-17; Depo. Ex. 7, p. 2. The
letter
agreement that Huber signed on August 2, 2011, states, as its first condition of Huber: "You
will

not be active in your employment with NFO •... " Depa. Ex. 7, p.1 (emphasis added); Dennis
Depo., 139:5~17.
43.

Furthermore, by signing the letter agreement (Depo. Ex. 7) on August 2,

2011, Huber agreed that his employment would be "discontinued" in 12 months unless
the
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parties agreed to a suitable alternative.

Depo. Ex. 7, p. 1. On August 3, 2011, Huber was

provided with a letter setting forth the key reaso ns-pe rform
ance reaso ns-fo r termination of
Huber's employment. See Depo. Ex. 8, pp. 1-2; Dennis Depo.
114:3 -115: 7, 133:14-17, 137:217, 144:2-6, and 146:3-13. As provided in the August 3, 2011
letter, the "key points" given for

Hube r's termination were:
The inability to promote an open and transparent
organisation regarding accurate reporting and factual
information sharing with the Board - to the level where you
instructed Senior staff to keep things 'in-ho use' and
directed them to change information before it was
submitted to the Board, in complete contravention to the
requests and direction given.
The fact that you advised the Board in June 2010 there was
approximately $1.4M in backorders when there was in fact
over $2.4M - and an instruction given to the Finance
Mana ger around that time to change figures in a
spreadsheet to reflect your initial advice.
The behaviour you have displayed and the anxiousness that
behaviour created for a significant number of NFO staff,
from management to shop floor personnel, has resulted in
no option but to exit you from NFO. NFO had been put in a
position where we were at risk of losing a large numb er of
very key personnel in the event that your employment was
continued. This is as a direct result of your management
style, demeanour and the way you treated some members of
the staff
Depo. Ex. 8, p. 1.
44.

The first key reason identified in the August 2, 2011 letter
for the

termination of Hube r's employment dealt with his reporting
inaccurate factual jnformation to
LFUSA's board. Depo. Ex. 8, p. 1. There is substantial eviden
ce that Hube r caused inaccurate
information to be provided in reports to LFUSA's board. Exam
ples include statements from

DEFENDANT LIGH TFOR CE USA, INCORPORATED'S
STATEMENT OF FACTS - 14

C\ient:2939352.3

423

Production and Logistics Manager Jesse Daniels and Mechanical Engineers Klaus Johnson and
Corey Runia:

•

"Mr. Huber had changed dates, lead times and other information in tl1c

production report I had given to him, so that the production report he
submitted to the Board was materially inaccurate and misleading."
Daniels Dec., p. 2-3, 14,
•

"From approximately 2009 to 2011, Mr. Huber regularly required me to
falsify the due dates for military orders. This occurred on dozens of
occasions. Those false due dates required LFUSA to incur significant
expenses for unnecessary overtime." Id., at p. 4, i[l 0.

•

"I felt that Mr. Huber had misled LFUSA's board of directors into
believing that a product was on track for development with regard to the
design of the 3.8-25 optic with LOW." Declaration of Klaus Johnson
("Johnson Dec.,,), p. 4, ,rs.

•

"Mr. Huber required me to put misleading factual information, such as
unreasonably optimistic dates for completion of different projects or stages
of different projects, in his board reports in order to support his opinions."
Declaration of Corey Runia ("Runia Dec."), p. 2, i[3.

45.

The second key reason identified in the August 3, 2011 letter for the

tennination of Huber's employment was that he advised the board in June 2010 that there was
approximately $1.1 million in backorders when there were, in fact, approximately $2.4 million in
backorders, and he instructed LFUSA's Finance Manager, Hope Coleman, to change the figures
in a spreadsheet to reflect his advice. Depo. Ex. 8, p. 1. Huber admits that he told LFUSA's

board that there were approximately $1.1 million in backorders when there were, in fact,
approximately $2.4 million in backorders. Huber Depo., 60:3-12. Huber states that he did not
know the amount of the backorders at the time he told the board that they were about
$1.1 million, as if that would excuse his conduct. Huber Depo., 60:8-12. However, Coleman
and LFUSA's Sales and Marketing Director, Kyle Brown, made it clear that Huber knew, when
he told LFUSA's board that there were approximately $1.1 million in backorders at the end of
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Lightforce's 2010 fiscal year, that there were in fact appro
ximately $2.4 million in backorders at
that time, and that Huber then tried to cover up his lie by
telling Brown to move approximately
$2 million dollars of the backorders into the first four month
s of the next fiscal year and by
telling Coleman to falsify a report requested by the board regard
ing the histor
Coleman Dec., pp. 4-5,

,r,r 10-11;

Brown Dec., p. 2,

,i,r 3-4.

y of the backordcrs.

See also Deposition of Hope

Coleman ("Coleman Depa."), 53:9 -54:7 ; Depo. Ex. 24.
46.

The third key reason identified in the August 3, 2011 letter
dealt with the

fact that LFUSA was at risk of losing a large number
of key personnel because of Huber's
management style, demeanor and treatment of some of the
staff. Depo. Ex. 8, p. 1. If Huber had
returned to work at LFUSA, LFUSA's Finance Director
Hope Coleman would have resigned
from her employment because she could not work under the
conditions of Huber's "unethical and
dishonest behavior and actions, fraudulent and misleading
conduct, his inability to let the
manager's manage and the hostile environment his present
brought to the company." Coleman
Dec, p. 6, ,i 14; Coleman Depo., 33:11-23. If Huber had return
ed to work, LFUSA's Production
and Logistics Manager, Jesse Daniels, would have resign
ed his employment with LFUSJ\
because Huber was dishonest. Daniels Dec., p.5,

,r 12.

If Huber returned to work at LFUSA,

LFUSA's Director of Sales and Marketing, Kyle Brow
n, said he would have resigned his
employment with Lightforce "[d]ue to Mr. Huber's disho
nesty and other reasons pertaining to

Mr. Huber's unsatisfactory performance as a LFUSA emplo
yee and manager." Brown Dec.,
pp. 2-3, ,i 5. LFUS A's Materials Manager, Mark Cochran,
did not feel
that he could continue to

work at LFUSA if Huber were to return to work at
LFUSA, because of the way that he
mistreated him and other employees. Cochran Dec., p. 2, 115-6
.
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47.

In addition, if Huber returned to work at Lightforce, Lightforce was at risk

of losing key perso1U1el in Lightforce's Research & Development
Department, i.e., the R&D
Department's only two mechanical engineers, Klaus Johnson and Corey
Runia. If Huber had
returned to active employment with Lightforce, Johnson would definit
ely have quit his job with
Lightforce becaus e of Huber. Johnson Dec., pp. 4-5, ,r 8.

If Huber had returned to active

employment with Lightforce, Runia would eventually have resigne
d his employ1nent with
Lightforce because he had no respect for Huber as a manager or as R&D
director due to Huber 's
verbal abuse of other employees and irrational and unscientific decisio
n making. Runia Dec., pp.
3-4,

,r 4.

Moreover, Huber mistreated Optical Engineering Specialist Kevin Stockd
ill so badly

that Stockdill began to have thoughts of suicide. Declaration of Kevin
Stockdill, pp. 2-3. See

also, Johnson Dec., p. 2,

,r 3 ("I witnessed Mr. Huber yell at Kevin Stockdill much more often

than he yelled at Mr. Bradley or any other employee."); Runia Dec. p.
4, ,r,r 6-7.
48.

Huber admits that all of the issues raised in Leniger-Sherratt' s 1etter
of

August 3, 2011 (Depo. Ex. 8), explaining the reasons for his termin
ation, had been discussed
with him well before August 2011. Huber Depo. 114:3 - 115 :7.
49.

Huber further admits that he would not have done anything differently
had

he received a written warning that his employment would be terminated
if things didn't change.

See Huber Depo. 158:7-13 ("I don't think I would have done a whole lot of
anything different. r
felt I did the right thing making -- trying to address any of the issues that
they brought up.·· ... ").

See also Leniger Sherratt Depo. 43:23 -46:16 ("[I] got the distinct feeling that
Jeff was on board
with implementing those recommendations. I don't remember there
being any resistance to
implementing those recommendations."); 88:2 - 95:24; 93:11-14 ("[E]v
ery time I spoke with

DEFENDANT LIGHTFORCE USA, INCORPORATED'S
STATEMENT OF FACTS - 17

Cliont:2939357..3

426

him, I felt as though he understood where I was coming from,
and he understood the suggestions
that I was trying to give to him to alter and modify his, his -- I
call it a style.").

F.

Following Hube r's Remo val From Active Empl oyme nt on Augu
st 2, 2011,
Light force 's Sales of Its Produ cts and Release of New Produ
cts Have
Incre ased Dramatically and Lightforce Has Added Appr oxima
tely 47 New
Employees.

50.

Since Huber 's active employment with LFUSA ended on
or about

August 2, 2011, Lightforce has released five (5) new products.
Dennis Dec., p. 3,

ir 9.

During

Huber 's last five years of active employment with LFUSA prior
to August 2, 2011 LFUSA only
released one (1) new product.

Id.

"Therefore, Mr. Huber did not focus on new product

development and the potential markets for their exploitation
or capitalize on those areas for the
benefit of LFUSA while he was actively employed by LFUSA.
As a result, Mr. Huber failed to
perform his obligations under Clause 5 of the CSO prior
to the termination of his active
employment with LFUSA on or about August 2, 2011." Id.
51.

"Since Mr. Huber 's termination from active employment with
LFUSA in

2011, LFUS A's workforce, which is located primarily in Orofin
o, has grown from approximately
63 employees to over 110 employees and [LFUSA has] added
a second manufacturing shin.
Between June 30, 2011, and June 30, 2012, LFUSA increased
its sales by approximately 58%.
All of this was accomplished in a work environment that was
much better due to Mr. Huber's
absence." Hope Dec. p. 6, if 14.
52.

According to Barkett "[t]he OMO is now a more effective
team than it

was prior to the end of May," because there is now "trust,
respect, honesty, and openness."
Borkett Depa., 31-16-25; 32: 1-6.

DEFE NDAN T LIGH TFOR CE USA, INCO RPOR ATED 'S
STAT EME NT OF FACTS -18

Client:2939352.3

427

07/16 /2013 11: 18 FAX

G.

20838 55384 1

MOFFATT THOMAS

14) 001 /002

Hub er's Employment Te.rminated August 1, 2012

.

53.

The termination of Huber's employment with Lightforc
e became official

on August 1, 2012. Pl. Mem., p. 14 ("Huber was
removed from his position of Director of

Research and Development on or about August 2, 2011 but rema
ined

employed with LUSA until

August l, 2012. 11).

DATED this 16th day of July, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FJELDS, CHARTER.ED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
16th day of July, 2013, I caused
correct copy of the foregoing DE
a true and
FENDANT LIGHTFORCE USA,
INCOR.PORATE])'S
STATEMENT OF FACTS to be serv
ed by the method indicated below
, and addressed to the
following:

Jeffrey R. Sykes

Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Facsimile (208) 336-9712
Attorneys for Pla intt f!
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I,
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•

DEFENDANT LIGHTFORCE USA,
INCORPORATED'S

STATEMENT OF FACTS - 20

Cilent:2938352.3

429

FILED----,,~~-,.-,7'------- AT
_ __,__../)__,,__------,f-"1"10ROFINO. IOAHO

Gerald T. Husch, ISB No. 2548
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt. com
13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
DECLARATION OF
GERALD T. HUSCH

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

GERALD T. HUSCH declares and states as follows:
1.

I am a shareholder with the law firm MOFFATT, THOMAS, BARRETT, ROCK

& FIELDS, CHARTERED, and counsel ofrecord for Defendant Lightforce USA, Incorporated
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("LFUSA"). I have access to my client's fliest and make this declaration base.cl upon my
personal knowledge.
2.

Attached hereto as Exhibit A is a true and correct copy of excerpts of the

deposition ofJeffrey Huber, taken on May 14, 2013.
3.

Attached hereto as Exhibit Bis a true and correct copy of excerpts of the

deposition of Raymond Dennis, taken on May 15, 2013.

4.

Attached hereto as Exhibit C is a true and correct copy of excerpts of

deposition of Monika Leniger-Sherratt, taken on May 16, 2013.
S.

Attached hereto as Exhibit D is a true and correct copy of Deposition

Exhibit 24, an email from Monika Leniger~Sherratt dated August 31, 2010,
6.

Attached hereto

as Exhibit Eis a true and correct copy of excerpts of the

deposition of Hope Coleman, taken on May 17, 2013.
7.

Attached hereto as Exhibit Fis a true and correct copy of excerpts of the

deposition ofWilliam Borkett, taken on May 17, 2013.
I certify and declare under penalty of perjury pursuant to the law of the State of

Idaho that the foregoing is tnle and correct.

DATED this 16th day of July, 2013.
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MOFFA TT THOMAS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of July) 2013, I caused a true and
correct copy of the foregoing DECLARATION OF GERALD T. HUSCH to be served by the

method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMA N MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise; ID 83702
Facsimile (208) 336-9712
Attomeysfor Plaintiff

( ) U.S. Mail, Postage Prepaid
(:,c) Hand Delivered
( ) Overnight Mail

( ) Facsimile

~ ;: / JL-...___

Ger

. Husch

"

(J

...
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Law Library
150 Michigan Avenue
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Page 3 (Pages 9-12)
Page 11

Page 9
Q,

Or -- and I guess I should also explain that

1

A.

9190 Lower Fords Creek Road, Orofino.

2 you need to lot me finfah "Y questions, and I need to

2

Q.

And how long have you lived at that address?

3 let you finish your answers so that, again, so that we

3

A.

Thirteen years.

4 can get a clean record.

4

Cl.

Okay.

6

A.

Approximatoly.

6 or emotional condition today that would make it hard for

6

Q,

Okay.

7 you give an accurate deposition?

7 have the court reporter mark this one as No. 1.

Is there anything about your physical or mental

5

A.

No.

Q.

Okay.

We have a series of exhibits here.

I'll

8 EXHIBITS:

And you' re aware of the penalty for

10 perjury?

(Deposition Exhibit No. 1 marked for

9

10 identification.)

11

A.

I assume they' re pretty bad,

12

Q.

Okay.

I don't

--

11

Cl.

(BY HR. HUSCH)

13

A.

Yes.

13 deposition.

14

Q.

And it's against the law and is a felony in

14 before?

15 Idaho?

16

A.

Yes.

17

Q.

Okay.

Tho court reporter has handed

12 you what has been urked as Exhibit No. 1 to your

You know perjury is a crime?

Would you state your full name for the

18 record, please?

Do you ... have you seen that document

15

A.

I believe so, yes.

16

Q.

Okay.

Did you understand that the document

17 requested you to bring documents that lightforce had

18 previously requested in -Oiscovory in the case that had

19

A.

Jeffrey Edward Huber.

19 not been previously producod?

20

Q,

And spell it t please.

20

21

A.

J·E·F·F-R-E·Y, middl o initial E, H-U-8-E·R.

21 particular document, I've been working with ay attorney

22

a.

Okay.

Have you ever been known by any other

23 names?

A.

That, 1 don't know by-· I realize with this

22 on that.
23

Cl.

Did you bring any documents with you here today

24

A.

No.

24 to produce here at your d-eposition?

25

a.

Have you ever had any nicknames?

25

1

A.

No.

What was your

A.

I didn't personally.

My attorney might have

Page 12

Page 10
1 some,

2

Q.

3

A.

4

Q,

And so that would make you almost forty-three?

4

5

A.

Correct.

5 EXHIBITS:

6

Q.

Dkay.

7

A.

Seattle, Washington.

8

Q,

Is that where you grew up, in Seattle?

8

9

A.

Up until the last thirteen years or so.

9 you what's bean •arked as Exhibit No. 2 to your

.

And where were you

2

HR. SYKES:

Ho.

3

MR, HUSCH:

Okay.

a.

Thank you, sir.

(Deposition Exhibit No. 2 marked for

6

7 identification.)

find are you a cit izon?

Q,

(BY MR. HUSCH)

The court reporter has 11<:inded

10

Q.

Okay.

11

A.

Yos.

12

Q,

And what is your

13

A.

14

a.

Okay.

15

A.

Harried.

15 amended complaint that was attached to a motion filed

10 deposition.
11

security number?

A,

Have you seen that document boforc'/

I believe I've seen this.

Again. I've looked

12 at a 1ot of docUMnts, so they have a tendency to bl end
13 a little.

What is your marital status?

14

a.

I' 11 represent to you that this is a proposed

16

a.

How long have you been married?

16 with tho court asking for leave to amend the complaint,

17

A.

Eight years.

17 and that this is an amended complaint alleging your

18

a.

If I ask you the date and your wife were

19 sitting here, what would you say?

18 claims, and I -- and you're not certain whether yau'vo

19 reviewed it or not?

20

A.

April 23rd, 2005, I believe.

20

A.

I believe I have reviewed all of the documents.

21

a.

That's good.

21

a.

Okay.

22

A.

No.

22

A.

But, again, just giving it a quick look them' s

23

0.

And do you have any chi ldron?

23 been many docunents that I have looked at,

24

A.

No.

24

25

Q.

Okay.

Is she employed outside the home?

And what is your current address?

Q.

Well, why don't you look at it long eoough that

25 you can deternine whether you have actually read it or
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Page 4 (Pages 13-16)
Page 15

Page 13

1 conditioning, and worked in the electrical field as

1 not.
This is one of the docu;ients that

HR. HUBER:

2

3 was sent to me from your office, right?

3

I hav• reviewed the document.

5

A.

Yes.

6

Q,

(BY HR, HUSCH)

a.

Okay.

You took classes in writing; is that

4 correct?

Yes.

HR. SYKES:

4

2 wel I.

Okay.

5

Is everything in the

A,

CorrespondeRCO,

There's just been a variety of

6 a few cl asses, over the years, that I have taken.

7 amended complaint marked as Exhibit 2 true and correct

7

a.

For business correspondence?

8 to th• best of your knowledge and information?

8

A.

That was one of them, yeah.

9

a.

And then. did you say, you have taken cl asses

9

A.

10

a.

Yes.
Does Exhibit 2 contain anything you

Okay.

11

11 believe to be untrue?
12

A.

I took a class on Six Sigma which is a

(Deposition Exhibit No. 3 marked for

14 conditioning to beoo111e an apprentice?

13

15

(BY HR. HUSCH)

Q.

Yes.

12 form of ar.alyzing for improvements in manufacturing.

15 identification.)

16

A.

No.

13 EXHIBITS:
14

10 in 111anufacturing?

The court reporter has handed

Is that a document you have seen before?

19

A.

One second, Exhibit 3?

20

Q.

Absolutely.

A.

And then you took classes in heating and air

Well, I joined the union and had to go through

16 basic training and classes,

That was long before I

17 worked for Li ghtforce.

17 you what has been marked as Exhibit 3 to your

18 deposition.

Q,

18

a.

Okay,

And what classes have you had in the

19 electrical field?

The electrical was just on the job.

I don't want you to identify

20

A.

21 documents as documents you have seen before if you

21

a.

Okay.

22 haven 1 t: and if you ne-ed to read the document, take

22

A.

No.

23 whatever time you need to read the document to determine

23

Q,

Okay.

24 with reasonable certainty whether you have seen it

24 school?

25 before or not.

25

Have you ever served in the military?

So what year did you graduate high

A.

'89.

Q,

And did you have any specialized course of

Page 16

Page 14
A.

Yes.

Q.

Okay.

I have reviewed the document.
Did you provide information that is in

2 training in high school?

3 the plaintiff 1 s answers to interrogatories markad as

3

A.

No.

4 Exhibit 37

4

Q,

Was your high school tracked so that you had

5

A.

Yes.

6

Q.

Okay.

5 like a college preparatory track and a technical and

ls everything in Exhibit 3 true and

6 vocational track?

7 correct,

to the best of your knowledge?

7

A,

I don't recall.

8

Yes.

6

Q.

All right.

A.

Where did you go to high school?

I mean, that's ....

What did you do for employment, H

9 anything, when you got out of high school?

9

Q.

Okay.

10

A,

Tyee High School.

10

11

Q.

How do you spell that?

11 I got out,

12

A.

T·Y·E·E.

12 couple of ones, during high school and I believo after

13

Q.

T -Y·E·E?

13 that for a while as well.

14

A.

Uh-huh,

14 believe then I went into electrical residential wiring 1
And where is Tyee High School?

15

Q.

Okay.

16

A.

It's in Seattle.

17

Q,

Seattle?

Did you attend college?

A,

I was working at -- I'm not sure if that's when

out

I was working at a grocery store, a

And that's going way back.

15 then heating and air conditioning apprenticeship, and I

16 went to work for Lightforce after that.

I ~ight be

17 missing one or two in there, but I don't think so.

a.

Okay.

Who were you working for at tho time

18

A.

No.

18

19

Q,

No college at all?

19 right before you went to work for Lightforce?

20

A.

No,

20

A.

Lander Electric:.

21

0.

Have you had any formal education or training

21

Q.

And where was Lander Electric?

22

A.

They are located in Bellevue, Washington.

23

Q.

Do you remember your dates of employment with

22 beyond high school?
23

A.

Just some classes in writing and manufacturing,

24 apprenticeships for heating and air conditioning years
25 ago.

Or actually an apprenticeship for heating and air

I

24 Lander?
25

A.

No, I don't,
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Page 15 (Pages 57-60)
Page 57
1 about. again, you know. communication, or as Nonika

Page 59
1 controlling as I don•t believe I was a: controlling --

2 would say transparency was an important part of where we

2 over controlling type person.

3 wore trying to go, so I'" sure I probably re-enforced

3 certain managers didn't like me being involved period in

4 that,
5
6

You know, that was the directive I was given.

4

Were you told to address the Lightforce

Q,

A.

I was asked.

6

I believe I was asked,

I don't

8 really rec al 1 if I was asked to.
Q,

Okay.

10

A.

I probably was asked to say something, but I

11 don't recall if I was asked to or who askad •• to.

14 the employees l 1ked to hear from me and hear

15 opiniolls,

That

my

So, I made a point to

17 do what was asked of me.
18

Okay.

Q,

You don't fool that

addressed the group in the clubl10use?

g

A.

I don't feel like I was apologizing 1 no.

10

a.

Okay.

In or about June of 2010, d1d you advise

12 .approximately one point four million dollars in back
13 orders for Lightforce's products?
14

Open public speech is not necessarily my --

16 you know, something that I enjoy,

Just so !'11 clear here.

11 Lightforce's board of directors that there wero

Kope was the one that had

13 asked me to speak onco in a while at our meetin~s.

Q.

7 you were making any type of an apology when you
8

9

12 Actual] y I do remember that.

But that's not being over controlling

5 in 111y opinion.

employees at tho clubhouse meeting?

7

their departmant.

l was involved. and

I believe so.

16 was in Australia?
17

Did you have any written notes or script

A.

Again, I would have to look at

16 the documents, but I was -- are you talking about when I

a.

Are you talking about in 2000 - ·

This would have been a meoting where I bel ievo

18 you would have boen here in Orofino reporting to tho

19 that you followed in this meeting you had in the

19 board, but the board located in Australia.

20 clubhouse with the employees where Ray and Monika were

20

21 present?

21 was in -- it was ln Australia.

A.

Well, the first time I recall addressing that

22

A.

No.

22

a.

23

Q.

Did you make any kind of apology in that

23

A.

Yeah,

24 meeting for your conduct in the past or your nanagement

24

a.

When was that?

25 style?

25

A.

It was September 2000 •• I believe it w.as I ato

You were in Australia?

Page 58
Not to my knowledge,

A.
2 earlier,

Again, as I mentioned

I mentioned that it had been stressful times.

3 I don't know that I made an apology.

Again, I mentioned

4 I would try to communicate more with people.

If that's

Page 60
1 SeptOlllbor 2009.

Or maybe·· again, r·~ a little

2 handicapped not being able to look at somo of the dates.
3

Q,

Okay.

Do you • · you do recall, though, that

4 you told the board of directors that at some time that

5 considered an apology then that fro" my recollection

5 there was approximately one point four adl1ion dollars

6 would be it.

6 in back orders for Lightforce's products?

7
8

Q,

Did you say you would try to do anything else

in the future other than try to communicate with

9 i nd1 vi dua Is more?

10

A.

Such as?

7

A,

To my knowledge at that time, yes.

8

Q.

Okay.

Do you hava an exaap 1 e of any sort

10 at that time?

11 that you want to -·

11

12

12 not know that.

Q,

Was there, in fact, over two point four

9 million dollars in hack ordors for Lightforco's products

Well , tho ex amp 1 e that I - - what I 'm after is

A.

Possibly, yes, I believe so.

At the time I did

13 whether you were telling the staff that you had been too

13

14 control] ing in the past and would do more in the future

14 Lightforce' s board of di rectors that there were

Q,

Okay.

So, if I asked you why did you advise

15 to give them freedom in their scope of work and their

15 appro~imately one point four nillion dollars in back

16 responsibilities?

16 orders when there were, in fact, over two point four

17

17 million dollar in back order. what would your responso

A.

I asked •anagers to please take hold of their

18 own •· their own department an~ uw11~rship of the1r job.

18 be·1

19 That Uiat's required.

19

And that no one parson, such as

A.

I was trying to show what we could produce that

20 myself, could direct their day-to-day business, if you

20 year, what could be sent out the door and other people

21 will, or their decision-making.

21 were working on What could be done in a perfect world in

That we were asking

22 managers to communicate between each other and .... work

22 sales,

23 to resolve issues within their own department.

23 disconnect between llope Colenan and myself and that what

In other

But my •• and this is where thore was a

24 words, make their own decisions and work together and be

24 I was trying to present, like we had done every year, is

26 open.

25 present what could be achieved during that yoar wilh the

I don't -- I don't believe I said I would be Jess
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Page 24 (Pages 93-96)
Page 95

Page 93
1 information in the meetings or to the board. and if

1 was.

2 there was a •• if thare was sorne sort of personality

2 at different times depending on what section of the

3 issue or something where ari employee or I was having a

3 company •• what departoent we wero talking about.

4 hard time getting -· getting my pofot across or vice

4

5 versa, I talked to William about bringing that up in the

5 meeting.

6

meetings and/or talked to him off line to ask his

7 opinion on how I was doing.

And that's about it.

And there was different people that would come in

But that whole meeting may have went ovor tho

6 course of a couple of days.

I mean we might have talked

7 about that with certain manag.ers for a few hours and

a

Q.

Okay.

9

A.

You know, just .. ,.

10

Q.

Did you have a meeting in Nay 2011 with Ray

8 then .. at one i>oint, like I say, when I asked to take
9 soma time off, the last peC1ple I rernember that were in

10 that room - - in the conference room was Corey, Kevin,

11 Dennis and Monika Lenigar-Sharratt and William Borkett

11 Klaus, Monika, Ray and oyself,

12 in Orofino?

12

I think this meeting was towards the end of

13 Nay perhaps, but I won't swear to that.
14

A.

I'm sure I did.

17
18

19

They were in town during that

O.

Okay.

A.

We would have more than one maating, so you

What was the topic or tha meeting?

would have to define what •·
What I'm interest<>d in is this meeting where it

A,

17

Yes, absolutely,

I'm the one that asked to

Q.

Okay.

And we were talking about the eight-wee~

19 the May and tho end o1 2011?
20

structure wasn't working as f-ar as tho

22 company was concerned?
23

A.

16 take a little time off.
18 or two-month period you were off approximately the end

20 was being communicated to you that the current
21 management

So, your testimony would be that it was you

14 that you might need some time off?
15

Q.

Q,

13 rather than Honika or Ray or anyone else who suggested

15 time.
16

I

believe Jesse was there during some portion of tliat

A.

Correct.

Just before that •• just a few days

21 before that, before I started that, I was • • a day or so
22 during that •• I'm going to say it was the same day or

My understanding of that was we wore •• the

23

two days before • •

24 meeting we wer<> having was talking about capacity, and

24

Q.

Okay.

26 we were using a white board to discuss ne-w -· new hire

25

A.

•. I was to 1 d that I a had large amount of

Page 94
1 and where they would be put and what tlleir duties and
2 responsibilities were.
3

Q,

Page 96
1 vacation that I hadn't used up, and the a new policy was

2 created sometime right around that sa•o time that you

Do you recall having a meeting where Monika and

3 could only have a certain a!ilount of carryover vac;::ition

4 Ray and William indicated to you that they felt that the

4 or total vacation on the books, and it had been a very

5 management of the company needed to be restructured

5 stressful time, and I indicated that I needod to toke .a

6 again1 a second tim-e?
7
8

A,
that one.

6 couple of weeks off.

That might have been when they or shortly after
You know, that phone call came in and said

9 that I needed to removed my title as vice !}resident.

And Monika suggested that I take

7 couple of months off and use U? my vacation.

8 to use up about that amount anyhow to get back to tho
9

normal yearly amount that was allowable to carryover,

10 You know, I remember tllat the innovations group was

10 and I mentioned to her that I didn't beliovo I nooded

11 created.

11 two months off, and I wasn't indicating that I needed

I'm not sure if it was during that time or if

12 that was before, though.
13

a.

12 that much tima off.

This is •• this is a meeting whore ·· that I

And I fol t that a lot of tl1e

13 projects within R and D and other areas at tho tir,o

14 think ended with you being asked to take sane time off.

14 within the corapany wertl -- you know 1 that that wo.s too

15

15 much time to take off and be able to achieve those

A,

Okay.

I re"'ember that meeting,

a

I needed

16

a.

Okay.

16 things.

17

A,

And that wasn't ·- that was with Ray and Nonika

17 deserve it and, you know, get good and refreshed and get

And she indicated that I should use it, and I

ill and Kevin Stockdil 1 and Corey and Klaus and there was a

18 happy about your new position in innovations.

19 variety of us in the group, and~ again. we were using

19 focusing only on R and D and nothing to do with tho

And I was

20 the white board to lfoe out new people in different

20 military, nothing to do with quality control, nothing to

21 departments.

21 do with any department within the company other U1an

22

0.

Okay.

Tel 1 me all the people you remember

23 being present at that ,.eating?
24

A.

I remember Kevin, Cot<>y and Klaus, Ray, Nonika.

25 I'm not sure if William was there.

22 purely Rand D and innovations.

And .... I believe a work

23 chart was drawn up and a letter was sent to me a day or

I don't believe ha

24 two later saying, you know, I hope you have a great
25 vacation.

You come back rested.

Look forward to you in
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Page 27 (Pages 105-108)
Page 105

Page 107

1 management meetings or board meetings, and that was

1 you well on your vacation?

2 conti rmed somewheres in an emai 1 from Honika that I

2

A.

I believe there was one directly to me as we 11 .

3

Cl.

Just to you?

4

A.

From Ray, but this is one of those, yos.

5 that when I came back I wouldn't nave those problems

5

a..

Okay.

6 that were there before supposedly with other -· other

6

7 employees.

7

A.

I believe so, ye-s.

6

Q.

Okay.

9

A.

3

wouldn't be batore I went on vacation.

That was one of

4 the things when I was on vacation made me happy.

8

I knew

That I wouldn't really have to be involved

wHh those employees and the management group meetings.

9

In this meeting that you llad in Hay that we

Q.

ID have been talking about, did -· were you told that you

Did you receive Honika 's omail marked as

Exhibit 6 on or about Hay 25, 2011?

Well, I think it was the 25th when I .... when I
So, I'm not sure if it was this one or ono

10 left.

11 generally had a negativa impact on morale in moving the

11 similar stating similar things I recaived.

12 organization forward?

12

13

A.

I don't recall that, no.

I would say no.

14

Q,

Were you told that you were interfering with

Q.

Okay.

Do you have any issues with anything

13 that Nonika said in her email, Exhibit 6.
14

A.

It says, We have decided that Rand D

15 the production team and causing high 1eve 1 s of

15 director ... , and I guess they did ultimately make a

16 frustration and continued angst?

16 decision, but, again, I am the one that stated I didn't

A.

17

No,

I was · · they indicated that Jesse, one

a.

19

17 want to be part of the ONG group and the board reports,
18 you know, i f it was going to be a continual problem with

18 person, felt ttiat I was interfaring,
Were you told that Lightforce was at risk of

19 these different managers, and they ag-reed obviously.

20 losing some of 1ts OHG members if something didn't

20

21 change?

21 anything that Honika said in her email marked as Exhibit

22

A.

I was told that before -· I'm sorry, after -- l

23 was told that when I was tarminated.

Q.

Okay.

Did you have any other issues with

22 6?
23

A,

No.

24

a.

On August 1st?

24

25

A.

Well, over the phone I was told that there was

25 to twelve, and this would probably been a good time to

HR. HUSCH:

I've got just a couple of minutes

Page 108
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1 a number of managers that were going to leave if I came

1 break.

2

HR. HUBER:

Okay.

3

Q.

And was that on or about August 1?

3

HR, HUSCH:

What time would you 1i ke to resume?

4

A.

Yeah, on or about.

4

HR. DENNIS:

One thirty seems like a rcasonabl c

5

a.

Okay,

5 break.

2

back.

Do you remember anything else that was

One thirty is fine,

6

said in the 111eeting in Hay that you had with Konika and

6

HR. SYKES:

Yeah.

7

Ray and others regarding you or your employment or you

7

MR. HUSCH:

Will that work for you, HaUu1n Court

8

interactions with other employees.

B Reporter?

9

A.

No.

10

Q.

Do want to look at one more docu111ent before we

11 go to lunch?
12

A.

12 the tollowin!J proceedings. were had and entered of
13 record:)

(Deposition Exhibit No. 6 marked for

15 identification.)
16

a.

Yes.

(Whereupon, the deposition was in recess at

11 11:58 a.m. and subsequently reconvene.d at 1:30 p.m.: and

Sure.

13 EXHIBITS:
14

THE REPORTER:

9

10

14 EXHIBITS:

(Deposition Exhibit No. 7 marked for

15

(BY KR. HUSCH]

The court reporter has handed

16 identification.)

17 you what's been marked as Exhibit No. 6, and what I'm

17

18 interested in talking to you about is the email from

18 you what's been marked as Exhibit No, 7.

19 Monika that's at the lowar half of that page.

19 identify that document?

Q.

(BY HR. HUSCH)

The court reporter has handed

20

A,

Where it starts oft, Hi all?

20

A.

Yes.

21

a.

Correct.

21

a.

What is that document?

22

A.

It's

Have you seen that email on Exhibit 6

22 from Monika Leniger-Sherratt before?
23

A,

I believe yes.

24

Q,

ls that the email that you referred to earlier

25 here in your deposition wtiore you said Monika had wished

a

Can you

letter that outlines my twelve-month

23 notice period.
24

Q.

And how did you recoivo that documont?

25

A.

I be.l ieve it was handed t.o me on or about July
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1 31st.

1 all the commitments from tho organfzation that aro

It was given to me then.

2

a.

Who handed it to you?

3

A.

Ray and Konika and I belfove William ca,ne up to

3

A.

Yes.

I don 1 t rer1e11ber

4

Q.

Do you know how much money Lightforce paid to

2 listed on the second page of Exhibit 7?

4 my house, I bel lave that was the tiflle-.

5 which ona of the three, probably Konika, that handed it
6

to me or gave it to

7

a.

B

9

5 you pursuant to Exhibit 7?

A.

110.

Are you asking me how much they paid me for

And did you sign Exhibit No. 7?

7 that twelve months?

A.

Yes.

ll.

Okay.

B

a.

Did you and Ray and Honika and William

9

A.

It was my prior salary.

10 have any discussion about the letter marked as Exhibit

10

a.

O!<ay.

11 7?

11

A.

Two hundrod thousand.

12

Q,

Oid Lightforce ever reduce your salary or

12

A.

We just discussed basically what · · what it

13 says, not a lot of discussions that I can remember.
14 Just give me

Yes,

How much was that?

13 benefits at any time during the restructuring that was

a second to look it over again.

14 going on with the company?

15

a.

Please take all the time you need.

15

A.

No.

16

A.

I was told I would have full benefits and ....

16

Q,

So your salary and benefits ware not reduced at

17

ll.

Did you receive ful 1 henefi ts?

17 any t1me between Harch 2010 and end of July 2011; is

18

A.

All but my vacation pay.

Vacation pay during

19 that twelve-month period.
20

a.

Oh, you mean vacation pay for the time you

1B that correct?
19

A.

Correct.

20

a.

Okay.

Oo you recall anything more in theso

21 accumulated during that twelve-month period?

21 past few minutes about what, if anything, was said

22

22 between you and Ray and Nonika and William when you

A.

Correct.

They were not •• I was told they

23 would not pay the -· I couldn't accrue any vacation

23 received the letter that's marked as Exhibit 7?

24 during that time,

24

A.

Not at this time.

25

25

Q.

Okay.

a.

And how much time were you entitled to in your

Page 112
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1 view at that time?
A.

HR. HUSCH:

I believe I accrued s1x weeks in the year.

I

3 know it was four, but I thought it was six.
Q.

5 you should have been paid for?

6

A.

2 EXHIBITS:

(Deposftion Exhibit Na. 8 marked for

3

So. you- fea1 th-0re 1 s six weeks of vacation pay

4 identification.)
5

I believe I was still an employee and if they

Lot's mark that as No. 8.

a.

(BY NR. HUSCH)

The court reporter has handed

6 you what's l>een marked as Exhibit 8.

I'm going to ask

7 were going to pay full benefits that would have been

7 you to take a loo!< at that document and tell me if you

8 part of it.

8 can identify it when you're done looking at it.

g

A.

Yeah, I recognize it.

10 •• d1d you talk about that issue of receiving full

10

Q.

That

11 benefits including vacation pay when you and Ray and

11

A.

Yes, I recognize it.

12 Honika and William spoke about the letter marked as

12

a.

Okay.

13 Exhibit 7?

13 letter?

9

14

Q.

A.

S0 1 do you remember any other discussions about

I brought it up, but it wasn't an option.

They

..

I'm sorry?

And did you recei va a copy of that

Yes,

14

A.

15 wereo't going to do it.

15

Q.

How did you receive it.

16

16

A.

It was delivered to me.

Q.

So, they never promised you that they would pay

17

a.

By mail?

18

A,

They told me they would not.

18

A.

No.

19

Q,

Okay.

19 Nonika and/or Ray.

17 you pay vacation pay for that year; is that correct?

It was given to

20

A.

I di sag reed but ....

20 Hotel 1n their room.

21

a.

Oo yait feel that you conplied with all the

21 with them.

D\O-

from, again, I bo l i BV<:I

We mot with them at the Best \,'astern
Ny wife and I went down and met

22 conditions for the twelve months notice period that are

22

a.

And what day was that?

23 listed on the first page of Exhibit No. 7?

23

A,

The best I can tell you is it was August 2nd or

24

A.

Yes.

24 3rd, it says hero.

25

a.

Do you feel that Ray Oennis and Lightforca met

25

Q.

Okay.

In the first line it say, In our
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1 discussions on August t ....

1 tnis is what happened.

2

A.

Okay.

3

Q,

Do you think maybe that was the date that you

4

Well ••

2

3

points for sure.
Q,

A.

A.

Okay.

And you discussed them well before

4 August 3rd, the date of the letter?

inet at the Best Western, or if you don't know just tell

5 me?

6

That, yeah, we did discuss these

1 believe we first met •• the first time we got

Yeah.

Like I said, it was those two occasions

6 when we discussed then.

Tho style was mentioned r.,orc

7 together after I was notified of being let go was at MY

7 than twice, but that was with William.

a house and - -

B

9

Q.

Q,

Did you consider yourself to be a senior

9 manager at Li ghtforce?

And that's the meeting we just talked about

1O when you got the • •

10

A.

Yes.

11

A.

11

Q.

I want to ask you a series of questions hare

12

Q.

••

13

A,

Yeah.

Correct.

12 and ask you whether you agree or disagree that those

letter dated July 31st?
And I •• I asked to have a H st of, you

14 know, what I had done wrong, complaints.

13 kinds of things would constitute unsatisfactory

And so Nonika

14 performance for a seni-0r manager at L ightforce.

15 drafted this, and then H was a few days later we got

If a

15 senior manager were unallle to promote an open and

16 together, I believe, then down at the Best Western, and

16 trans?arent organization regarding accurate reporting

17 that's when I as given this.

17 and factual information shadng with the board, would

18

(l,

And this is Exhibit No. 8?

18 that, in your mind, constitute unsatisfactory

19

A,

Yes.

19 performance?

20

(l.

When you received Exhibit 8, what was your

20

A.

No.

21

a.

Okay.

21 response?
22

A.

I don't think I had a whole lot of response.

23 just asked for it to be documented.

I

I don't remember

24 that I had any sort of real response.
25

a.

Would it be unsatisfactory performance

22 for a senior manager to instruct staff to keep things
23 in-house and direct them t<J change information before 1 t

24 was submitted to the board?

Did you ever write a letter to Honi ka in

25

A.

If I havo to answer yes or no, I would say no.

1

a.

Okay.

Page 116
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1 response to Exhibit No. 8?
2

A.

Not that I can recall, no.

2

A.

There I s more to that.

3

Q.

Do you a9ree •· I'• on the first page of

3

a.

Okay.

Do you agree it would be unsatisfactory

4 Exhibit No. B and starting with, Issues that have been

4 perfor111ance for a senior manager to advise l igtHforce' s

5 discussed with you previously and performaoce

5 board that back orders were approximately one point four

6 discussions have included, and then there are three

6 mi1l ion when they were. in fact, over two point four

7 matters •• or throe paragraphs with dashes in front of

7 million in back orders?

8 them.

8

Do you see that at the llottom of the page of

9 Exhibit 8?
10

A.

A.

I would say no because I wasn 1 t the finance

9 manager, nor was I armed with that information at tho

I see the contents,

What was the quostion

10 time.
11

a.

Okay.

12

a.

Starting here (indicating) ••

12

A.

Yeah, I understand.

13

A.

Yeah.

13

a.

Do you agree it would be unsatisfactory

14

Q.

•• as I read it, Monika is telling you that

14 performance fQr a senior manager to instruct tho finance

11 again?

15 these issues have been discussed wfth you previously?

I'm just-· I'm not -Yes or no.

15 manager to change figures in the spreadsheet to ref1ecl

16

A.

Uh-huh.

16 inaccurate advice given to the board that back ord~rs

17

a.

And I want to ask you, do you agree that the

17 were approximately one point four million when they

1B issues that are after the three dashes at the bottom of

18 were, in fact, over two point four million?

19 page one of Exhibit 8 were discussed Nith you

19

20 previously?

20 It's a hypothetical.

21

A.

I would agree that we had discussed them 11ke

22 we talked about earlier.

Not that I ·· I don't agree

23 that this is exactly what happened as she indicates
24 hera.

But, yes, we did discuss these po1 nts, and in Ray

25 and Non1ka's mind they believe that this •• they believe

HR. SYKES:

Object to the fom of the question.
You can answer if you can.

21

HR, HUSER:

I 'm sorry?

22

HR. SYKES:

I just made an objection for the

23 record.

You can go ahead and answer,

24

NR. HUBER:

Can you rep oat the quosti on,

25 please.
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HR. HUSCH:

1

Can you reao this one back for me,

2 activity in the workplace?

2 please.
3

A.

7

A.

3

Ar& you asking me if that would constituted

4 the question.

(BY HR. HUSCH)

Yes.

Again, if that •· it's hard to answer that yes
But if I'm

I'~ just asking you this bear ••

12 bear question.
13

A.

I would say yes if • · if you were trying to

14 hide funds or co solllething .... if you were trying to hide
15 funds or show a pioture that wasn't true.

16 that's not what was done.

And yes, but

It was an attompt to show the

a.

Do you believe it would be unsatisfactory

8 about as far as disruptive behavior.
Q.

(BY HR. HUSCH)

I think at it means behavior

10 that disrupts the operation of the business?
i1

A.

Yos then.

12

Q,

Do you believe that it would be unsatisfactory

13 performance for a senior manager to engage in

14 insubordination?
I•" sorry.

15

A.

Exp 1a1 n 1 nsubordi nation?

18

a.

Well, again, insubordination 1s basically
So, it would include things

18 such as a refusal to follow the lawful i nstruc\ion

19 performance for a senior manager at Lightforce to engage

19 senior person to the senior manager.

20 in disraspectful behavior and therefore put Lightforce

20 sense?

21 in a position where it was at risk of losing a large

21

22 number of very key personnel in the event that

22 objection.

23 Lightforce continued to emJ)loy the senior manager?

23 parameters of what insubordination is.

24

NR. SYKES:

Sall\8 object1on.

Go ahead and

25 answer,

MR, SYKES:

One more time 1 please.

2

Q,

(SY HR. HUSCH)

Okay.

Again. it calls for •· samo
Go ahead and

A.

Again, I don·t •• I don't have an example.

Page 120

Do you believe it would

2

(BY MR. HUSCH)

Q.

Do you bolieve a senior

3 manager• s harassment of a subordinate emp 1oyeo could

4 Lightforce to engage in disrespectful behavior that put

4 constitute unsatisfactory performance?

5 the company in a position where it was at risk of losing

5

A.

Harassraent in what way?

6 a 1 arge nm,ber of key personnel in the event that the

6

Q.

Calling the employee stupid or an idiot or

7 company continued to employ the senior manager?

7 using profanity when addressing an employee.

s

8

A.

Again, it could be.

9

Q.

Do you believe it would be unsatisfactory

I wcu 1d say no because I just don· t be 1 i eve it

9 fits tho answer •• the question fits anything that
10 actually happened.
11

Q.

Okay.

It

1 could be do.pending on tho situation.

3 be unsatisfactory performance for a senior manager of

A.

a

It calls for a hypothetical without any

Page 118
A.

or

Does that make

24 answer if you can.
25

1

~ ~

I don •t know what disruptive behavior you' re

17 disobed1ence of authorHy.

17 reality of what we coulo achieve.

18

Go ahead

7 I don I t know what • - I don't know what you• re asking

9

Well, you can qualify your answer in any way

11 that's approprfate.

A.

6

9 bound to say yes or no only - -

Q.

I'm going to object to the form of

It calls for a hypothetical.

6 and answer if you can.

8 or not because that's not the situation.

10

HR. SYKES:

(Whereupon, the question was reao back.)

6 unsatisfactory perfor11ance?
Q.

1 performance for a senior manager to engago in disrupt i vo

So, I'm going to say no on that.

Do you believe it would bo

10 performance for a senior manager to uso company property

11 for a purpose other than to promote the COlllpany 's

12 unsatisfactory performance for a senior manager to

12 business?

13 commit an act of theft or inappropriate removal of

13

A.

No.

14 possession of company property?

14

Q.

Do you believe it would be unsatisfactory

15

A.

Yes.

15 performance for a senior manager to violate a lawful an.d

16

Q.

Do you believe it would be unsatisfactory

16 proper company policy that has been commur1icated to him?
Again, I don't have any exarnple.

17 performance for a senior manager to work at Lightforce

17

16 under the influence of alcohol or illegal drugs?

18 on the circumstances, it could be.

A.

So, dep!!nding

Are you aware that it was Lightforc~·s position

19

A.

Yes, if you're working.

19

20

Q.

Do you believe it would be unsatisfactory

20 in July of 2011 that it was in danger of losing large

Q.

21 performance for a senior manager to possess 1 distribute 1

21 number of key personnel in tho event the company

22 sell, transfer or use alcohol or illegal drugs in the

22 continued to employ you?

23 workplace?

23

24

A.

Yes.

24 30th date when I found out I was not to return to work.

26

a.

Do you believe it would be unsatisfactory

25

A.

Q.

1 was only aware of that as of the -- that July

Are you awar-e of any facts or evidence, whether
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1 performance at any time?

A.

Inventory.

a.

What did you understand paragraph four b to

3 mean wllen you s1gned Exhibit No. 9?

Not at any time.

2

A.

No.

3

Q,

Okay.

What time period did you believe that

4

A.

Four b?

4 that paragraph 4 (b) appl 1 ed to?

5

Q.

Correct, four b as in boy?

5

6

A.

If Jeff elects to leave voluntarily?

6 take again,

7

a.

Correct, that sa.ntence.

7

8

A.

... unsatisfactory performance. stealing, not

B after 2006 for unsatisfactory performance y-0u would lose

9 doing your job, not attending, not co~fog in.

1D voluntarily before the six years.

If I left

Did you understand that if your employment was

Q.

Well, I

Q,

'.11

not sure - - can you maybe rephrase

Did you believe that if you "ere terminated

9 all goodwill under this agreement when you signed the

10 agreement?

I had to earn the

11 thirty percent.
12

A.

11

A.

No.

12

Q.

Okay.

What did you bel ievo about when tho

13 terminated due to unsatisfactory performance you would

13 termination would have- to occur for you to lose nll

H lose any right to payment under Exhibit No. 97

14 goodwi 11?

15

A.

It does state that, yes.

15

A.

Beforo 2006.

16

Q.

But did you understand that that's what it

16

a.

Okay.

17

A.

Because I was sti 11 earning it up until 2006,
Anything else?

17 meant when you signed it?

And why did you have that belief?

18

a.

19 person believes is unsatisfactory performance versus

19

A.

No.

20 another is obviously one of the reasons that wa are

20

a.

Did Ray say anything to you or anyone with the

18

Yes.

A.

Although, the definition of what one

So, I didn't think at the time that it would havo

21 here.

21 company say anything to you to indicate that this
22 agreement would not cause you to lose goodwi 11 if the

22 been the situations that I was let go for.

23 termination for unsatisfactory performance occurrod

23

Q,

Why do you think you were let go?

24

A.

Well, I believe that the company was •• Ray

25 wanted to take the company in a different direction.

24 after 2006?

Ho

25

A.

Can you repeat that one rnore time?

Q,

What I'm asking you is if Ray or anyone else
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1 had hired on a good team of mangers employees, and my

2 need was looked at by Ray as being not as necessary as

2 associated with Ughtforce ever told you anything to

3 it had been in the past, and I believe that some o1 the

3 make you believe that the termination had to occur

4 managers came up with things that are untrue, and he

4 before 2006 in order for you to lose goodwill undor tho

5 believed those and took the path of least resistance,

5 agreement?

6 and that is to get rid of one rather than have turmoil

6

7 with others.

7 that time, no.

A.

I don't recollect anyone telling me that during

8

a.

Anything else?

8

a.

Okay.

9

A.

That's it.

9

A.

Other than what the oon tract stated.

a.

Okay.

Q,

Well, tho contaot doesn't state the termination

10
11

What d1 d you understand the term

"unsatisfactory performance" to mean when you signed

12 Exhibit 9?

10

11 has

..
Right.

12

A.

13

A.

I thought I explained that just a minute ago.

13

0.

--

14

a.

Well, you said stealing, not doing your job,

14

A.

1/o one tol<l me that that I can rec a 11 .

15 not coming in, but I wasn't sure whether that was the

15

Q.

And the contract doesn't say that, does it?

16 complete definition or not.

16

A.

No.

17

a.

Are you aware of any earlier drafts of the

17

A.

That would be the main examples of it.

18

Q.

Okay.

19

A.

If you're not doing your job or not coming 1n,

Any other examples you can think of.

to be before 2006, does it?

It does not.

18 company share offer narked as Exhibit 9?
19

A.

There was, I believe. another draft where sorne

20 stealing, not - - not growing the company within a

20 information was added, and I be 1 i eve that spoke of the

21 reasonable -- reasonable goal set.

21 age of retirement.

22

Q,

That· s it?

22

23

A.

(No response made.)

23 that had languago in it that's not included Exhibit 9?

24

a.

Did you understand you would lose all goodwill

24

25 if your employment was terminated due to unsatisfactory

0.

A.

So, you believe the.re was another earlier draft

I don't know if it was earlier.

I think it was

25 done after •• arter this to further clarify.

Basically
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1 that had -- that Ray and Honika brought over that had me

1 just mentioned,

I would have just described to her at

2 slgn later, not too long before I went on my vacation,

2 one point Ray and I had this discussion, and that there

3 and I'm not going to·· I'm just-· again, I can't

:, was a contract that was being · - that was supposed to be

4 remember an exact dat& 1 but about a month or two before

4 put together that explained or showed that there was

5 thon that I was told that this is as good as it's going

5 compensation for tho amount of time I was expected to
6 stay out of the industry,

And she didn't sooru to have

7

that document, that non compete that had that

7 any recollection of that.

And, obviously, Ray hadn't

8

twelve-montti period with pay for one year in 1t, and so

B communicated that with her.

6 to get.

You need to sign this, and that's when I signed

9 did Kevin, Claus and Corey.

And I brought those same

HR, SYKES:

9

10 documents over to the Rand D t&am that she had prepared

10

11 and had th&m sign the saoe thing.

11 than .. ,, in here.

This document may

Do you want to take a break?

f/o' ve

been at it for an hour-and-a-half, and it is hottor

(Whereupon, the deposition was 1n recess at

12 have been signed as an 1 ntermed iate document in between

12

13 those.

13 2:55 p.m. and subsequently reconvened at 3:05 p.m.; and

I just can't ·- can't remember off the top of my

14 head right now.

15

a.

14 the following proceedings were had and entered of

And so you don't remeaber what, if anything,

16 you might have said to Honika about Exhibit 15 if and

15 record:)
16 EXHIBITS:

17 when you handed it to her?

17

18

18 identification.)

A.

I remember having discussions for years with

(Deposition Exh1 bit No. 16 marked for

19 Ray that -· and ha agreed he wouldn't make me sign a non

19

20 compete because I had been with the company for so long,

20 16, and after you're done reviewing it, tell mo if you

21 and later after he had some mangers over there that, as

21 recognize that document.

22 he claimed, did wrongdoings to him and the company, it

22

A.

Yes, I recognize it.

23 became important for hin that all employees sign the

23

U.

What is Exhibit 16?

24

A.

To "Y knowledge the final version of the deed

24 document.

But he never mentioned that to me, and I

25 mentioned 1t to Ray nultiple times that, you know, you

Q.

(BY ~R. HUSCH)

Would you please reviewed No.

25 of non disclosure, non competition,

Page 154
1 always told me you wouldn't :have me sign a non compete,

Page 156
1

Q.

And assignment?

2 and when you did -- when that was put in front of my

2

A.

And assignment.

3 face, I didn't feel I should have to sign it,

3

a.

And you signed this document on February 7th,

4 been there

·x·

amount of years.

I had

There was no --

no

pay

4

2011; is that correct?

5 for the time that I would be bound by this non

5

A.

Yes.

6 competition agreorient~ and that·s when Leonie even

6

a.

Let me refer you to page six of the document.

7 agreed that that wasn't fair that we ask an employee

7 It says part two, non competition, and it says 3.2, In

8 1 ike myself or others to stay out of the industry

8 the event that the employee is terminated for any reason

9 without any sort of compensation during that time.

9 other than performanc:e-relatod issues, as defined,

10 Another document was generated that offered a

10 and/or summary dismissal

11 twelve-month pay if I honored the non compete, and I

11 pay the employee an amount congruent with tho base

12 signed it.

12 salary at tho time of termination for the period as

And I would never have had any problem with

13 that to begin with if there was compensation.

If my

I

as defined, tho employor will

13 stipulated in 3.1 in accordance with the provisions

H contract ends after amp 1oyment then I wouldn't expect

14

15 compensation, hut I'm not bound by a non compete after

15

A.

Yes.

16 employ•ent either.

16

a.

Who drafted that language?

17

A.

I'm not really sure.

So, I believe this may have bean an

17

18 intermediate or intarim document that was in between the

19 last version that was signed.
20

21

That's the bost I can

describe it to you.

a.

Wel 1, my question is still the same.

outlined in 3.2.1 and 3.2.2.

Do you see that paragraph?

Probably someono from

18 Lightforce Australia.
19

Q,

Okay.

And do you see paragraph 3.2.3 at the

20 bottom of page six?
Do you

21

A.

Yes.

22 remember what, if anything, you said to Monika

22

a.

Who draftod that language, do you know?

23 Leniger-Sherratt if and when you gave her Exhibit 15

23

A,

I don't know.

24 with your signature on it?

24 whole document was created in Australia.

25

A.

I would have described what I just -- what I

25

Q,

Okay,

As far as I understand, this

When you signed Exhibit No. 16 on
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Page 40 (Pages 157-160)
Page 157
1 February 11th (sic), what did you understand the word
2 ·substandard performance• to mean?
3

A.

2 was indicating to me that I was doing wol l, and that

Agafo, as I described earlier.

4 same definitions:

It would be the

Stealing, not coming into work, not

5 doing your job, not reaching or obtaining any of the
6 goals ti>rough the budget or through the company,

7

Q,

3 things were working we 11 ,
4

a,

When did that happen?

5

A.

Somewheres during the 1 ast year or so.

6

I'm sorry, did you say not reaching any of the

a company's goals within budget?
10

Page 159
1 talk to me to determine how things were going, and she

Somewheres in 2010, '11.

I don't reme•ber the exact

7 date of it, but there were some emails and documents
8 that I have seen from her at the tima that said, I' 11

A.

Not reaching reasonable growth goals.

Q.

And what did you understand the words

9

call you and talk to you.

It was a good talk last

She told me that over the phone that things were

10 n1 ght.

And then it might be a couple of months

11 "performance managenent program'" to mean when you signed

11 going well.

12 Exhibit 16 on February 11th, 2011 •• excusa me, February

12 later or so when they wou 1d come ovor, and she would

13 7th, 2011?

13 turn around and say the opposite effect on a couplo of

14

14 those occasions or a couple of those dates we've already

A.

I would bel ieva that to be a process where

15 you're being reviewed and you're being told what you 1 re

15 discussed.

16 doing right, wrong.

16

Written docu•entation of what

Q,

And aga1n what is your best recollection as to

17 you•re doing wrong and identifying a performance plan

17 those dates when they came over and met with you

18 that you can adhere to with details involved on what was

18 regarding your performance?

19 expected of you.
20

Q.

19

And do you feel that you received such a

21 performance management program at L ightforce?

21

22

A.

No.

23

a.

In what way do you feel the performance

A.

Again. I would rather refer to a document

20 bofore I take a guess.
Q.

Okay.

We have looked at a lot of documents

22 since then.
23

A.

Sure.

24 management, if any, you got at Li ghtforce was not a

24

Q.

And that doesn't holp you recall tho dates any

25 performance manageinent prograll"I?

25 better when they came over and reviewed your performance

Page 158
A.

Page 160
1 with you?

I didn't rece-ive ..... or vary little done in

A,

One of the •• ono of the datas that was

2 writing as far as showing what ·• what exactly I neadad

2

3 to achievo to hit company goals,

3 mentioned would have boon roughly this timeframo of

I didn't rocei va

4 written warniogs stating that I wasn't perforning as

4 February 7th of '11,

5 expected, or that I would be terminatell in a certain

Q,

Okay.

6 amount of time if certain things didn't change.

A.

I believe it would have been perhaps closo to

7

Q,

What would you have dona differently if you had

And when was the other?

7 that Hay 25th before I went on vacation.

a been told in writing that you would be terminated if

8

a.

And in 2011?

9 things didn · t change?

9

A,

Yes.

10

Q.

And to your reco 11 ect ion those are the on 1y

10

A.

I don't think I would have done a whole lot of

11 anything different.

I felt I did the right thing making

11 times that Monika and Ray roviowod your performance with

12 -- trying to address any of the issues that they brought

12 you?

13 up.

13

I feel like I did achieve those goals, but the

14 points that were brought up were st111 the same

A.

I don't feel they reviewed my performance,

l

14 don't feel that that was a performance revl ew.

a.

15 examples, one or two examples, from a year or more. ago

15

16 or two years prlor, even though I did make changes,

16 that you feel Ray and Honika discussed your performance

And

Okay.

I'm sorry.

Are those the only two times

17 William Borkett, for example. said that I had made

17 with you?

18 changes and was doing well, was comaunicating well with

16

19 the group, and things were going good.

19 again, there could have been anothor time on that same

20 indication I received.

And that's the

When Ray and Honika would come

A.

Where there was any real negativity, yes,

And,

20 trip, but those timeframes would be an accuracy.

Okay,

On Exhibit 16, when you signed it, what

21 over, th-oy would focus on the same couple of issues, and

21

22 it was somewhat hypocritical from ona of the main

22 did you understand the for.mal warning process to re fer

23 m-anagers to the owner and his general 11anager was

23 to in section 3.2.3 on page s1x of Exhibit 16?

Q.

24 i nconsi sta11t information.

24

A,

Page six, and what was the number?

25

25

a.

The last paragraph 3.2.3.

There was a time when Honika would call and
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Page 59 (Pages 233-235)
Page 235

Page 233
1

THE REPORTER:

2

NR, SYKES:

Yes.

All right,

I think it's got a

3
4

3 provision in there that anybody --

l thought it was just experts, but

IIR, HUSCH:

We may have negotiated this one

5 you could be right.

That's fine.

IIR. SYKES:

But everything that's

J thought it was just experts, but

NR. HUSCH:

We may have negotiated one more

12

(Discussion held off the record.)

13

(Deposition adjourned at 5:55 p.m. in sine die;

) ss.

County of Nez Perce )
I, GLORIA J. HcDOUGALL, CSR, freelance Court
Reporter and Notary Public for the States of Idaho,
Idaho CSR No. 234: and Washington, Washington CSR No.
2353; residing in Clarkston, Washington, do hereby
certify:

9

That I was duly authorized to and did rc)lort
the deposition of JEFFREY EDWARD HUBER in the
above~enti tl ed cause;

10
11
12

11 than I normally do.

STATE OF IDAHO

CERTIFICATE
)

7
8

8 boon asked for has been produced.

10 you could be right.

5
6

6 more than I norma 11 y do.

9

1
2

13

That the reading and signing of the
deposition by the witness have been expressly reserved.
That the foregoing pages of this deposition
constitute a true and accurate transcript of my
stenotype notes of the testimony of said witness.

14

U signature reserved.)

15

15
16

16

17

17
18

18

I
nor counsel
employoe of
action, nor

further certify that I am not an attorney
of any of the parties; nor a relative or
any attorney or counsel connected with tl10
financially interested in the action,

IN WITNESS WHEREOF, I have hereunto sel rny
hand and seal on this 28th day of Hay 2013.

19
20
21

19
20
21

22

22
23

23

24

24

25

25

GLORIA J, HcDOUGALL, CSR
Freelance Court Reporter
Notary Public, States of Idaho
and Washington

Residing in Clarkston, Washington
Ny Commissions El<pire; 10/05115
and 10/01/15

Page 234
CERTIFICATE OF WITNESS

1
2

PAGE

LINE

3
4
5

6
7
8

9
10
11
12
13
14

15
16

I hereby certify that this is a true and
correct copy of "Y testimony, together with any changes
l have mada on this and any subsequent pages attached
hereto:

17

day of

Oated this

2013.

18
19

JEFFREY EDWARD HUSER, DEPONENT
20

Sworn and Subscribed before me this
21
22
23

24

day of

2013.

NOTARY PUBLIC FOR TllE STATE OF IDAHO
Residing in
Idaho
Ny Coru1i ssi on Expires:

25
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EXHIBIT B TO DECLARATION
GERALD T. HUSCH

447

Page 1 (Pages 1-4)
Page 1
1

IN THE DISTRICT COURT OF THE SECOND
JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF CLEARWATER

2

Page 3
I ND E X
WITNESS:

3 JEFFREY EDWARD HUBER, an

ind;vidual,
4

Case No. CV-2012-336

5

Certificate of Witness •. , •••...•.......•... ,....

105

Cert1f1 cate of Court Reporter... . . . . . . . . . . . . . . .

19G

7

7 LIGHTFORCE USA, INCORPORATED,

8

a Washington corporation.

9

3 &i{~~s~Usiness as NIGHTFDRCE

10
11

:~ ______________,
9

Defendant.

18
19
20
21
22
23
24
25

Stipulations .. ,, ... , .. , .... , .... , .. , ... , ....... .

6

6 vs

17

JEFFREY HUBER
Examination by Hr. Sykes ...... , ...•.......

4

Plaintiff,

5

12
13
14
15
16

PAGE:

2
3

EXHIBITS HARKED FOR IDENTIFICATION:
Deposition Exhibit No. 21 • Copy of notice of
deposition duces tecum of Raymond Dennis..

5

12

Taken at Clearwater County Courthouse
Law Library
150 Hi chi gan Avenue
Orofino, Idaho
Wednesday, Hay 15, 2013 • 9;00 a.m.

13
14

194

179

15
16

DE P OS I T I O N

Deposit ion E><hi bit No. 22 • Copy of unsi gnad
l ightforce USA, Inc., co1t1pany share offer.
Deposition Exhibit No. 23 • Copy of assignment
of inventions and patent rights thereon,..
Deposition Exhibit No. 24 • Copy of group of
Mail from Honika dated 8/31/10, NF00642
through NF00645,,., •......... , .. ,,........

181

17

OF
Ri\YHOND "RAY" DENNIS

18
19
20
21

Deposition Exhibit No. 25 • Copy of email from
Hope Coleman dated 3H/11 and a copy of
email from Ray Dennis dated 2/25111,
NF00675 through NF00679...................
Deposition Exhibit Ho. 26 • Copy of email from
Ray Dennis dated 6/1111 and a ~opy of
email from Jeff Huber dated 611 /11.
NF0-682 and nfa0683.... • . . .. . . . . . . . . . . . .. .

188

188

22
23

24
25

Reported by Gloria J, NcOougall, CSR, Free 1anc:e
Court Reporter and Notary Public. within and for the
States of IdahD and Washington. residing in Clarkston,
Washington.

Page 2

Page 4
1

APPEARANCES
2
3

3 the respective ~arties that the deposition be taken by

Hollcrup, LLP, 7S5 West Front Street, Suite 200, Boise,
Idaho 83702,

4 Gloria J. HcDougall, CSR, Freelance Court Reporter and

5

7
B

GERALD T. HUSCH, Esq .. of the law f1rm of Hoffatt Thomas

5 Notary Public for tho States of Idaho and Washington,

6 residing in Clarkston, Washington.
7

Barrett Rock and Fields, Chartered, 101 South Capitol

8

Boulevard, Tenth Floor, Post Office Box 829, Boise,
Idaho 83701 ,

9 between Counsel for the respective parties and the

appearing on behalf of the Oefendant.

9
10

It was further stipulated and agreed by and

10 witness that the reading and signing of the deposition

11 would be expressly reserved.
12

13

11
12
13

14

15

14

15

16

16
17

17
18

18
19

19
20

20
21

21
ALSO PRESENT:

22

It was stipulated by and between Counsel for

JEFFREY R. SYKES, Esq •. of the law firB of Heuleman

appearing on behalf of the Plaintiff.
6

2

STIPULATIONS

Jeffrey Huber and Honika Leniger-Sherratt

22
23

23

24

25

24

25

Clearwater Reporting of Washington and Idaho, LLC
bud@clearwaterreporting.com
208-743-2748
448

Page 10 (Pages 37-40)
Page 37
A.

2 not production, but materials.

3 manage•ent.

Jesse is production

I didn't mention Wil 1 iam Borkott who's oore

4 a consultant on the financial and manufacturing level.

5 I don• t think there was anybody else, was Uore?
6

Page 39

a.

It's William ·• Nark Cochran is production ••

2 lightforce Austra Ha?
3

A.

Lightforce Australia.

4

Q,

And what's •• she's probably -- what is tho

5 group manager's responsibility?

Those are the sane people on that group now,

Q.

Now, is she employed by Lightforce USA or

7 the 0~ group?

6

A.

Basically measuring and understanding tho pulse

7 of each of the businesses, educating herself on the

B

A.

Yes.

8 nuances of each of the businesses, and being there as a

9

a.

Hr. 8orkett, who would ·• how would you define

9 tool, should I say, should something fail with the

to
11

his role?
A.

10 number one person.
Financial consultant and business management

12 from a manufacturing perspective, systems

I

et c(ltera, et

13 cetera,
14

Q.

11

In other words I a safety guar·d.

And so, she is involved with all of tho

Q,

12 businesses in which Lightforce Australia has somo
13 involvement?

Does he work for other companies other than

15 Lightforce USA?

14

A.

Corr-ect.

15

a.

And when did her emp 1 oyment start, do you

A.

No.

17

o.

What• s his background?

17

A.

Agafn, I think it's six or seven. years ago.

18

A.

CFO for a relatively 1 arge company in

18

a.

Forg1ve me, I forgot.

16

19 California.

20 afraid.

16 remeffiber?

The rest I couldn't really toll you I'm

But he was semi or in retirement, and he was

21 encouraged to coma here and assist us in our p-athway
22 growth.
23

a.

Okay.

Oid you know him before •• did you know

David Woolford, is he

19 sti 11 on the board of Lightforce Australia?

20

A,

No.

21

a.

When did he leave?

22

A.

ttum, I'm guessing arou11d N'ovember last year,

23 but if that's important we can get that defined.

24 him before you contracted with him?

24

a.

I'm just looking for a guesstimate.

25

A.

No, I did not.

25

A.

Yeah.

t

a.

How was • • how was it that he was found to

1

a.

And he's a citizen of Australia?

He is what1 I'm sorry?

Page 38

Page 40

2 consult for Lightforce USA?

2

A.

3

3

a.

Is he a citizen of Austral i.a?

4 previously was, in fact, I believe the CED or fairly

4

A.

Yos.

5 senior in the same company in Califor,1ia, and he knew of

5

(I,

Do you know where 1n Australia he l lves?

6 Wil 1ian through that association and recommended him as

6

A.

Offhand, no.

7 being the perfect round peg for a round ho 1e.

7

(I.

Why did he ·- why dfd he quit working with

A.

Q.

The name David Woolford that I mentioned

And do you reca 11 when Hr. Borkett was first

Yes, he is.

8 L ightforce Australia?

9 contacted about doing some work for L ightforce USA?

A.

He had further opportunities, I bolievo. in

10

A.

Do I recollect?

10 some or the other businesses that he was consul tiny

11

a.

Yes.

11 within.

12

A.

I wasn't directly involved so •• and I know he

12 of that, I believe, moant that he coulci not longer apply

We wero just one of those.

And the all u,·cment

13 was contacted, but it wasn't myself, so I don't know to

13 himself at the level that he had in our business.

14 what extent I need to answer that question.

14

15

15 independent consultant, or did he work with some other

Q,

Okay.

So, who · • so, lf you weren't involved

a.

So, do you know was he •• was ho working as an

16 in the process of hiring Hr. Borkett, who was?

16 business that provided ce>nsul ting servi c:os to the

17

17 company boards?

A,

I can assume, but because I wasn't involved I

18 would imagine it would have been one of tho people who

18

A.

Independent.

19 had that rosponsibility.

19

a.

Thcro•s another name of a po rson Ky1 o Brown?

Now, I would be assuming that.

20 anci I would assume it would be David Woolford, and it

20

A.

Yes.

21 would t\ave been Monika, and it may have been a number of

21

a.

What's his role with tho company?

22 others in the interview process.
23

a.

Okay.

And Monika Sherratt, what is her role

24 wi th tho company?
25

A.

A group general manager.

22

A.

He is actually in the OttG as we 11.

23

Q.

Okay.

24

A.

I'm glad rou remembered him.

25 marketing director.

He-' s our

He 1 s our marketing director base-d
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Page 29 (Pages 113-116)
Page 113
1 part of that process?
A,

It would have been a number of people who had

3 spoken to me prior to ttiat on an informal basis. not a
4 formal basis.

Page 115
1 not -- not a success.
2

It would have been on the basis also of

5 the discussions that had occurred between staff members

a.

Did you have any input from Hr. Barkett in that

3 decision to remove Hr. Huber from the ONG?
A.

I believe there w-0t1ld have beo11, excopt I

5 cannot be one hundred percent certain.

a.

6 through tho interview process with Honika, and the

6

7 general consensus was the lead up from February to Nay

7 relationship with the other members of tho OHG ha<i

8 was that Jeff was not perforoing his duties at the level

8 completely broken, was there anything elso how he w.1s

9 that he should have.

10

Q.

Okay,

And so, other than -- other than that tho

9 not performing?

And so, who wou 1 d you have spoken - - I

11 mean •• you can see the next question hero?

Obviously.

12 you spoke with Honika.

IIR. HUSCH:

10

And are you talking about this

11 February to Hay of 2011 timeframa?
12

NR. SYKES:

a.

Yeah.

13

A.

Yes.

13

14

Q,

And she reported to you the intervi-ews she had.

14 to re1J1ove him from the ONG and to just make him in

Who else would you have relied upon?

15 charge of innovations?

The two other people who I had been or having

16

15
16

A.

17 been in contact with 111e were Kyle Brown and Hope

No,

I think it would probably be -- all be

18 his functions at the level he neodad to perform it in,

19

Q.

Okay.

20

A,

But that's not on a formal, official capacity.

19 and that culminated in a lot of that disagreement or

21 That's just -Q.

A.

That resulted in tho decision

17 reflective of Jeff's behavior, his inability to perform

18 Coleman.

22

(BY NR. SYKES)

20 dissatisfaction amongst the 011G members.
21

And you said based upon these -· speaking with

Let's explore this a little.

Q.

You say that ho

22 wasn't able to perform his functions to the levol you

23 Kyle Brown, Hope Coleman and Honika, that tho decision

23 expected.

24 was ma de to remove Jeff from the OHG?

24 do as that head of the Rand D group, and what wasn't he

25

A.

That's correct, but when you say 's1>eaking,"

What - - what did you expect him to be ab 1 o to

25 doing?

Page 114

Page 116

1 you aiean specifically speaking, or being involved in
2 reading eaails?

3 be.

A.

I don't know how specific you want to

But there's a fair bit of email traffic as wall,

Q.

A.

There was email traffic which helped f;ll in

Okay.

And when you say the decision was made

12

A.

Uh-huh.

a.

.. .. because

Q.

Okay.

And what - - what sk il 1 sets was he

A,

I would say the educational capacity to perform

9 his tasks, but that's only tho beginnings of something.

11 to nova Hr. Huber -- remove him from the ONG -·

13

Ho wasn't

7 lacking?

9 discussions later.
(I,

He was a figurehead,

how do you put that in a - - he was not what

5 applied in that leadership position.
6

8 some of the picture, but ultimately, it came down to the

10

--

4 you would call a leader who had skil 1 sots that could be

So, you were relying upon email correspondenice

6 from Non1ka, Kyle Brown and Hope Coleman also?

7

2 functioning as a head.

3 a real

4 whioh I think you've got copies of anyway.
5

As tho head of R anu D group, he wasn't

he wasn·t performing 1 how wasn't

he

10

Q.

Okay.

11

A,

In terms of R and D group?

12

Q,

Well, yeah, because the role that he had boon

Anything e 1se?

13 moved into that he ·- after he was removed as vice

14 performi ng1

14 president

15

15 tho Rand D group, I think we said he had some military

A.

His relationship with the individual members of

16 the OHG had completely broken, was dysfunctional.

1

his role was roduced, he was on the ONG. over

16 and quality assurance?

17 Therefore, his inputs were neither trusted nor

17

A,

Uh-huh.

18 respected.

18

a.

And what I'm trying to understand is. you said

And the general consensus was. that as a

19 consequence, the ONG had a lot of difficulty working
20 with him.

Wi 11 ian Borkett had al so been working with

19 he was wasn't perforrting.

And I wanted to know, wal1

1

20 what was he supposed to do, and what didn't he

21 Jeff in the interim to try and develop an 0KG structure

21 accomplish?

And you've listed the one thing.

22 to he 1 p the OHG formalize a pas it ion, and he al so had

22 figurehead.

Ho wasn't leading because of his education,

23 had very little feedback from Jeff.

23 and that he .~there-was a broken relationship with the

So, the

24 consequences. I guess, were the ge-nera 1 overall flavor

24 OHG members.

25 of what was coming through the syste11t was that it was

25

Anything el so?

He

was a

I
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A.

Just generally his de~eanor and hts ability to

2 relate to his other staff.

His communication ability,

3 his emotional instaoil ity.
4

a.

Okay.

Wall, what was -- what demeanor did he

A.

Well, did anybody go in and do any sort of

4 doing that was tho proble" or -- to daternine it was tho
5

I mean, do you have any specific

7 example?
8

Q,

3 investigation of -- was it Hr. Huber an.d what he was

5 show that led you to believe that ha wasn't perfomi ng

6 in his job on tho ONG?

1 with whom Jeff was trying to relato to unsuccessfully.

other people on tho OHG group that ware the problem?
A.

We had prograssi vol y worked on trying to

7 determine who was at blame for quite sorne time right
Wall, the only •~amples that I can reflect on

9 are ones such as what I mentioned to you, is the

8 from the beginning when this started to bocome exposed
9 back in 2010, and in every case, it was Jeff's demcanor 1

10 production management .... they"r& similar in nature to

10 Jeff's behavior, Jeff's inability to relate to his

11 that in regards to what ha was doing in interfering in

11 fellow staff that created the problem.

12 other people's work without actually having any proper

12 merely a follow-through and culmination of what had

13 input in what he was doing.

13 already begun and was reaching its final stages.

14

0.

Is that what we were talking about, the shut

15 down on the production line?

A.

That wool d be one example,

17

a.

Well, if his -- if his oversight was quality

Yes,

19 shutting down an appropriate response?

No.

It I s not the response.

22 We discussed this before.
IL

Okay.

17

A.

I would believe that it would have been, yos.

18

a.

Do you remcn1-ber seeing some report to th<:1t

19 effect?

lt 1 s tho way in

21 which the response was carried out that was the issue.

23

20

A.

A.

The report, as in an official report, there

21 were a number of emails which indicated that Jeff's
22 behavior -- one to the board in Australia, and I believe

You said he didn't go to Hr. Daniels

23 you would have a copy of that.

24 first, he bypassed -·
25

\.Jas that -- and in that, was there any sort of

16 people and made reasoned conclusion?

18 assurance and it was a quality assurance issue, wasn't

A.

Q.

He didn't use a lot of processes in order to do

25

0.

So what was it, an email by who to

A~

It was an amail wherat>y Honika summarized her

Page 118
1 the task in the way fn wh1ch it should have been done.
2

O.

Okay.

was

15 investigation where somebody we11t and intorviowod tho

16

20

14

So this

Anything else you can think of that

who?

Page 120
1 findings, and the recommendations regarding those
2 f1ndings.

3 he -- how he was not performing that role over the R and

3

4 D group?

4

a.

And that would have been an email from Koni ka

to the Lightforce board in Australia?

A.

At this moment, no.

5

A.

Correct.

a.

Dkay.

6

Q,

Sa, I'm trying to get back to where we were.

Was there any investigation done to

7 deternine whether, you know. the broken relationship

7 So, ultimately, as I understand 1t, a decision was rnade

8 with the other menbars of tho DHG was his fault as

8 to even remove llr. Huber from the OHG group into that

9 opposed to the other side of the relationship, that it

9 innovations group. and that took place in that flay

10 was their fault?

10 t imefrarne?

11

An investigation as in bringing a formal person

11

A.

Correct.

12 in to investigate, or just the internal trying to get to

12

0.

And I believe at that time, ho was also ••

13 an understanding of the issues?

13 Hr. Huber was told to take a couple months off; is that

14

A.

0.

Anybody trying to get to an understanding of

15 the issues?
16

A.

I believe that · • well, when I say I believe --

14 correct?
15

A.

Correct.

16

a.

Explain to me ~t,at was going on then, how that

17 there's email traffic that discusses certain aspects of

17 came about as you recall it?

18 that, and I believe you've got copies of all of that as

18

19 wall.

19 surrounding why we needed to make this decision.

A.

We had debriefed Jeff on the circumstances
We

20

a.

Okay.

2D told him that the only way forward here was to re,rnve

21

A.

But as an overview, there's the picture painted

21 him from the OHG.

He agreed.

And he was of the

22 over a period of time, that it evolved •• the

22 understanding that by now being only in the Rand D

23 decision-making process is not one big earth-shattering

23 group, this would be his opportunity to divest himself

24 event that did this.

It's tho general picture of the

25 dissatisfaction of the OHG group, and the indivlduals

24 of all other responsibilities, so that he no longer
25 needed to report within OHG. whereby the inference was
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\ the meeting between you, Honika and Jeff on Hay 25,
2

2

They wore told about it, dght?

2011.

3

4

a.

Yeah.

5

A.

These things here?

a.

But he still wasn't satis'fi ed - - oven though

3 Hr, Huber was being removed from the OHG, that didn't

Could you repeat that, please?

A.

1 have been aware, yes,

If you look at Exhibit 6, there's

--

4 satisfy him?
5

A.

No.

Are you certain?

6

Q,

And to your recollection -- she'll bo

6

NR. HUSCH:

7

HR. SYKES:

Well, we can say on or about.

7 testifying here .... but Hs. Coleman, what was her concern

8

HR. HUSCH:

Yeah,

8 with the new arrangement that had been reached on or

9

A.

So you' re saying that the ONG was aware of this

10 Nove to put Jeff out of the OHG?

Yes, they were.

Do you know, was an email sent

9 about Hay 25, 2011?

10

A.

There was a fear factor. a trust factor

I

an

11 overall feeling of not wlshing to be involved with Jeff

Q.

(BY HR. SYKES)

13

A.

That, I couldn't tell you.

13

14

Q.

You don't know how i t was communicated?

14 say that, I'm curious as to··

15

A.

That could have been a way.

15

16

a.

And it looks like Hr. Borkett certainly was,

16 there are times when Jeff can be very sociablo. very,

11

12 in any form or fashion.

12 out?

a.

Didn't -- what was her fear factor?

A.

When you

Jeff's demeanor, which. you know, l mean ~-

17 very·· I don't know what you call it •• like the Good

17 because he got a copy of the email.
18

A.

Yes.

18 Jeff, but there would be times when Jeff would be very

19

Q.

And so you and Honi ka left and - - left the

19 confrontational .. call it the Bad Jeff, for tho sake of

20 United States, and sometime during that seven-week

20 another word.

21 p ori od, the OHG group and Hr. Barkett got together, had

21

a.

Okay.

22 a meeting, and the ONG people apparently volced their

22

A.

And thls 1 s something that most members have

23 concerns?

23 experienced.

You know, his temper 1 his att1tude towurds

24

A.

Correct.

2~ things - - genera 11 y his disposition to life which he

25

0.

And then you and Nonika end up comfog back and

25 called style--

Page 132

Page 130

a.

1 having a meeting with all of the OHG people and

2 Like fear for her life?

2 Hr, Barkett?

Correct.

Q,

And who in that 11\Beting said that they would

A,

Fear of bodily injury?

A.

I think probably, you neod to ask her that

5 question.

a.

~ope Coleman, Kyle Brown -- I'd already

Okay.

What was Klaus's issue with Hr. Huber- as

7 expressed that -- Klaus, Corey, Kevin -- that's what I

7 far as you know from that meeting?

8 can recollect at the ,aoment.

8

(I,

What do you mean Kyle Brown had -- you said he

10 had already expressed that.
11

A.

He had expressed that on a previous phone

12 conversation.

13

a.

14

A.

Yes.

15

a.

When

16

A.

Betweeo February and Hay,

17

Q,

Was ho ca 11 ing about that very issue. or did it

You had a phone conversation with him?

do you know when that took place?

18 come up during the course of a different conversation ...
19

A.

No.

He would have been calllng specifically to

A,

The impression that we were given at the

9 meeting was that

Jeff was not able to function and

10 perform. but inerely interferod in the processes of what
11 the engineers wore trying to do to comp l ote proj uc ts.
12

--

a.

So, was that basically what those threo, Klaus.

13 Corey and Kevin were all saying?

Consistently, correct,

14

A,

15

a.

Did they provide you any examples of that'/

16

A.

The examples that would have been given would

17 bo that Jeff would have no system in regards to the

18 processes, and whereby, I guess twenty years ago, you
19 could work without a computer, you could without all the

And Jeff had no skill sets,

20 express his dissatisfaction of having Jeff still on the

20 systems involved,

21 OMG.

21 unfortunately, in that area.

22

a.

So, he may not havo been told that Hr. ttuber

23 would no longer be on the Ot\G group?
24

A.

\il1at

3 kind of fear are you talking about?

A.

5 resign if Hr. Huber came back in this li•ited role?
6

So, when she reported -· what type of fear?

Between Hay 31st and the meeting that we had

25 from which we carne back from Australia back to, he would

So, it was more disruptive

22 than what it was, the functionality of the system.

So,

23 ttiey were very frustrated 1n their own roles.
24

Q.

Was there any offer to send Mr. Huber off to

25 some training or schools to be.come. proficient in those
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a.

1 computer programs?

A.

We'd spent probably the past year and a half to

So that 11eeting may have taken place on

2 Au gust 2nd?

Whatever the date that the signature would be

3 two years encouraging Jeff to gain further e-:.:perience 1

3

A.

4 further knowledge, and to gain a degree of ability

4 on,

August the 2nd, yes.

5

Q,

That's some of

5 within some of these 11anagement areas.

Can you recall anyone else being there, other

6 the mentorship that we were offer1ng him through William

6 than yourself, Mr. Huber, possibly Nr. Borkott?

7 Borkett as well.

7

a

8 I can't recall.

Q.

Was it offered •• go take these cl asses, go

9 back to school or anything like that?

I can't recall.

A.

9

Lori may have been there, but

Lori being Jeff's wife.

Did you call Hr. Huber in advance of this

Q.

10

A.

Jeff never had any interest in doing that.

10 letter and tell hi11 not to come back .after his vacation?

11

Q.

So, after this Neeting that takes place in

11

12 July, what .... what decisi<m was ultin1ately reached in
13 July 2011?

14

A.

Well, the decision that was reached would be to

15 terminate Jeff for performance reasons.
16
Okay. And who was involved in that decision?
Q,
17

A.

The ultimate decision was made by myself.

18

Q,

Okay.

Did you ·· other than that meeting when

19 you had all of the ONG people and Hr. Barkett, did you
20 further discuss 1t with

a smaller group of people to

A.

All the peopl& that were at that meeting all

23 recommended that tllat wa:s the course of action to take,
And so what did you end up doing?

24

Q,

Okay.

25

A.

Exactly that.

13 correct·· is that we called hin1 to say we would like to
1-4 meet with him at his house to discuss these issues. The.
15 exact language used at the time, I'm not certain of,
16

Now, in this letter, I don't see where it says

Q.

17 employoent will be terminated.
18

So whatever the reference to that would be wlwt

A,

19wouldbe.
20

Q,

Why don't you take a chance to read 1t so maybe

21 it'll refresh your memory 01' what was happening back in

21 reach that conclusion?
22

A. No. I don't know. I think the •• the
12 recollection which nay not be ona hundred percent

22 July of 2011.

A, That must have. been in a :separate -- 1n a
24 separate letter that was sent to Jeff or separate bit ot

23

25 communication.

Pago 136

Page 134
1

a.

Okay,

Well, it appears to me what · · did

2 you •· take a look at Exhibit 7. if you would.

(Wi tMss complies.)

4

a.

This is a July 31, 2011, emai 1

5

A.

Uh-huh.

6

a.

I guess it was a letter, probably, that was

..

After th1 s meet1 ng, yes.

I would have thought

4 was more a negotiation of the -· regarding the

6

Q.

Well, let me ask you some questions about it.

7 The first sentence •· did you write this letter or did
B

somebody else?

9

A.

No, I didn't write it.

a.

Do you know when 1t was de 1 ivered to Hr, Huber?

1o

0.

It says, Th1s letter is to outline the

A,

I believe we gave it to him when we spoke to

11 provisions of the twelve-month notice peri ad as

9

A.

That's correct,

10

12 negotiated with you on the 1st of August 2011 with Ray.

12 him at his place.
13

A.

5 provisions given.

7 signed by you and signed by Nr. Borkett, it looks like,
S on the 2nd day of August, 2011; is that correct?

11

Q.

2

3 that he would have been · · given that prior to .. th1s

Uh-huh.

A.

3

1

After · · after the meet1 ng?

a.

Okay.

Was it after Hr. Borkett had signed it

So, ls that the meeting that you' re talking

13

14 about with Hr. Huber?

14 or before?

Haybe it transpired before this

15 letter?

15

A.

I couldn't tell you that.

16

a.

Or •• so •• tell me, you delivered · · you wauld

16

A.

Correct.

The reasons for this outcome have

17 have hand-delivered this letter to Nr. Huber at his

17 been discussed and explained to you.

18 house?

18

Yes.

o.

And that is what transpired .. so what I'rn

19 trying to understand th1s · · the way this happened.

19

A.

That was my understanding.

20

a.

Okay.

21

A.

Yes, I would have been.

21 references

22

D.

Do you think Nr. Borkett was there and

22

Do you recall, were you part of that?

23 witnessed the signatures?
24

A.

Well, he must have been if he signed and

25 witnessed.

20 Th1s letter 1s drafted dated July 31, 2011. but it

23 here.

a meet1ng that takes place the next day.

So, I'm trying to figure out what's going on
So, maybe you can shed some light on what's

24 happening.

Was the letter written .. was there a

25 meet1ng with Kr. Huber, then the 1et ter was writ ten and
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1 it'• 11isdated?
2

A.

What's going on here?

The way l recollect it is we had a meeting with

3 Hr. Huber.

Page 139
1

And in that neeting, we told him that he

2
3

A.

Correct.

a.

And that became the official termination date

of his employment?

4 would -- his position is going to be terminated, and ho

4

A.

Correct.

5 would be given twelve month• notice for that

5

Q,

What was your understanding Hr. llubor was

6

termination.
Q,

6 supposed to ho doing from this period between July 31,

And then what happened after that?

Was it put

7 2011 and August 1, 2012?

8 down in writing, and this letter was provided to him?

A.

Jeff asked for something in writing, and that

10 was then subsequently provided as the reasons why,

a.

11
12

A.

It would be an opportunity whilst he didn't

9 have to worry about money coming into the household, to
10 find alternative employment to his satisfaction. or to

And take a look at Exhibit 8.

11 come up with alternatives which may or may not havo

It's the second letter I about the same time

12 worked in terms of a joint business botweon Jeff and I

13 period.

13 to progress another life, whoroby ho would have somo

14

A.

Yes.

15

a.

August 3rd, 2011.

14 involvement,
And that appears to set

15

Q,

Anything else he was expected to do during that

16 forth some reasons for the employment decision that was

16 twelve-month notice period?

17 made.

17

A.

No. only the conditions that were outlined.

18

A.

Yes.

18

Q,

Okay.

19

Q.

Is that -- so trying to get an idea of how this

19 condit1ons outlined?

20 all took place.

It appears to me that there was a

21 meeting with Jeff Huber in which this notice period was
22 discussed.

Exhibit 7, the July 31, 2011 letter, was

23 written and delivered to hin.

And then Exhibit 6, the

24 August 3rd letter was drafted and provided to hirt,
25

A.

That seems accurate, because I know Jeff

Do you think he coop 1 i ed with the

20

A.

I could say yes.

21

a.

There were some questions asked yesterday about

22 the •· Exh1b1t 14 •• if you would take a look at that.
I'm on 14.

23

Try 15.

24

A.

(Witness complies,)

25

Q.

Fifteen is a deed of non disclosure. non

That's right.

Page 138

Page 140

1 requested that ha be given the reasons. in written fornat

1 compe.tition, and is signed by the parties named in Item

2 for whatever he had already been given to hi• verbally

2 1 of tho schedula, in favor of Lightforco USA.

3

4

on numerous occasions.
Q,

Did you have an opportunity to read Exhibit 7

5 before you signed it, and it was delivered to Hr. lluber?

7

And I bol ieve this has been identified as what
4 we've been calling the non competition agreement, wllich
5 was executed on February 7, 2011 by Hr. Huber.

A.

Yes, I did.

I' 11 have you take a look at paragraph ..

Q.

And you agreed with everything that was set

HR, HUSCH;

Are you sure you have the right

B forth in there?
9

A.

Yes, I did.

10

a.

So, what was -- in your mind, what was the

11 purpose for this twelve-month notice period.

Is this the final one or the intermediary one?

9

A.

10

0.

(BY HR. SYKES)

11

A.

I think it's

Woll, let's see

M-

..

12

a.

All right.

13 Jeff some money, more as a goodwill gesture. as I knew

13

A.

The one with all the signatures would bo tho

14 that his mother wasn't well, I knew that he was hoping

14 one we'd be referencing.

15 to have a child, and I felt that it would be, as much as

15

Q.

Exhibit 16, is that the one you are recal 1 ing?

16

A.

It's got the date here.

a.

So my lengthy question there really applied to

12

A,

It was an ability to be able to officially pay

16 anything a gesture of goodwill tor him.
17

a.

And why, though, the decision to terminate

18

19

19 Exhibit 16.

Because I think it gave him the ability to have

I get them all confused.

That would be the one,

17 yes.

18 employment a year later, in 2012?
A.

Tako a look at Exhibit 16.

Is that the final non compotition agreement

20 beneflts through tho system, which would have given him

20 with Lightforce that was in place between Hr. Hubor and

21 I guess the ability to get from is child-producing

21 the company?

22 ability.
23

a.

so. it's fair to say that •• I mean, ha

22

A.

Yes.

23

Q,

All right.

If you would take a look at··

24 remaioed on the Lightforce USA payroll until August 1 of

24 section-· part 2, I guess.

25 2012; is that right?

25 3.3.

rt's 3.1 through 3.2 a,1d
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1

A.

Number 2 or number 3 .2?

1 competition provisions of this agreement, and all the

It's nu11ber 3, but then it says part 2, non

2 other provisions 1 are in place until August 1st of this

2

a.

3

competition.

3

4

A.

Yes.

4

A.

All the other company · -

5

Q,

And then it goes down and it lists paragraphs

5

Q,

All tha other provisions of this agreement are

y&ar?

6 in force until August 1 of this year?

6 3 .1 through paragraphs 3. 3?
7

A.

Uh-huh.

7

A.

As far as the NM is concerned, yes.

8

Q,

The non competition agr.eement contemplates a

8

a.

Okay.

9

twelve-month payment of salary for twelve months, or a

10 payment equal to the anount of salary over twelve months
11 after the termination of employment,
NR, HUSCH,

12

Object to the form.

13

O.

(BY NR. SYKES)

14

A.

I don't quite understand what you're saying.

Would you agree with that?

ll..

Well, the whole -- the wllole section really,

15 3, 2?
16

A.

I read the 'first bit.

Is that what your

Q,

Yeah,

11

A.

A part is confidential ••

12

Q,

Well, I'm looking at paragraph 3.1, the non

13 competition provisions~

Are those still in place until

H August 1 of this year?
15

A,

Yes,

16

ll.,

All right.

Just to kind of cut to the chase

ts didn't need to pay the payments set forth in 3. 1 through

19 3.2.3 because Hr, Huber's employment was terminatod for

19 question relates to?

20

Is it the corap.:rny's

10 position that those are ••

17 here, I take it it's the company's position that it

17 out it's really 3,2 forward.
18

And then -· how about the non

9 competition provisions in part 2?

I mean, is your understanding of this

20 performance issues as set forth in 3, 2 ,3?
A.

Correct,

21 agreement that upoTI the termination of the employee· s

21

22 employment, they'll be paid and amount equal to twelve

22

23 months' salary, provided their employment wasn't

23 interruption, has anyone given any thought to pulling

HR. HUSCH,

If you can withstand an

24 terminated for substandard performance or summary

24 the fan -- or opening up some of these windows?

25 dismissal,

25

KR. SYKES:

Off the record.

Page 142
A.

Page 144

That is what this says here, but that's not the

(Discussion off th• record.)

2 situation that Jeff · •

Q,

I'm just saying the agreement - •

(BY ~R. SYKES)

And the performance issues that

U.

I understand.

4

A.

The agreement, yes.

4 that is claimed to have caused the termination of Nr,

5

Q.

Okay.

5

3

And what I want to make sure of is, the

3 are addressed that would -· the suostan~ard performance

Huber· s employment, those are set forth in Exhibit 8?

6

A.

Yes,

7 July 2011 through August 1, 2012, that wasn't meant to

7

ll..

Okay.

a

8 Exh1b1t 8, are there any other 1tems?

6

tw•lve-month notice period salary from July •• end of

compensate for the compensation that may or may not have

9 been .allowed under the non competition agreement?

9

A,

Other than what's set forth in

There probably will be, given time, but that

10

A.

Correct.

10 defines the m-ajority which at the time we discussed with

11

a.

Okay.

11 Jeff.

And as I understand the company's position --

12

12

a.

Okay,

Well, at sotne point in time, there was a

13 correct me if I'm wrong -- is that the non competition

13 decision made to terminate Hr. Huber's employment for

14 agreement is effective until August 1 of this year; is

14 what the comp-any deems substandard performance?

-15 that correct?

15

A.

Yes.

16

A.

Technically correct.

16

Q.

And at the time that decision was made, what

17

ll..

Why technically?

17 were the items it Has oasing its docision on?

18

A.

Because it's twelve months from the cessation

18

A.

The majority of those itoms are what has bocn

19 of the employment.

19 outlined in that document.

20

20

a.

Okay.

21

A.

But discussions occurred also at that meeting

Q,

And his last day of employment was August 1,

21 2012?
22

A.

Uh-huh.

22 when other issues were raised, which made me realize

23

a.

ls that right?

23 that it had come to a point whore the decision had to be

24

A,

Wall, I think so, yeah,

24 made to terminate.

25

a.

So, is 1t tho company 1 -s position that the non

25

a..

Well, so what were they?

f/hat was it?

~hat
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Page 145
1 was re 1 i ed upon?
A,

Page 147
1 that's fine.

One of the hsues was Jeff's purchasing of

But if it was something you're sayir>g,

2 Hey, that's why I had a right to terminate him for, I

3 substances, or arranging the purchase of substances i11

3 want to know who you heard it froin, when you heard l t.

4 the work environment.

4 and what you did to verify it.

5

Q.

Tall ma about that.

6

A.

That was Jeff going to another staff member and

What was that?

A.

7 asking whether he could purchase marijuana.

Let me say that what wo have in this document

6 which we had given to Jeff was more than .sufficient for
7 myself to rnak:e the decision that we had no choice but to

8

0.

Who was this staff member?

8

9

A.

Josh Goodwin.

9

10

Q,

Is he still with the company?

10

11

A,

Yes, he is.

11 heard a rumor that Mr. Huber wanted to purchase

12

Q,

When did he report that?

13

A.

He didn't actually report that at the time.

terminate.

a.

That may very well be.
So, were you relying upon the fact that you had

12 marijuana?
It

13

A.

No,

14 was innuendo window at the time of the discussion which

14

a.

Was that something that you wore relying upon

15 seems to have been verified.

15 to make the decision to terminate his employment?

0.

16

Okay.

So, at the time the decision was made to

17 terminate Hr. Huber's empl oymont. you' r& say1 ng you had

18 heard a rumor that that had happened?
19

A,

16

18

There were -- let's replay this in terms of

A.

No.

Rumors are not what you make a decision

17 like that on.
Q.

And you said that after the fact, that that was

19 c-onfirmed?

..

20 what we have there is more than suffici ant to terminate

20

A.

Uh-huh.

21 Mr. Huber.

21

a.

After Hr. Huber's employment was terminoted ..
Terminated. yes.

22

There's no -- no question of that.

After the fact of what has been

I expl al ned to Jeff when we had our •eating

22

A.

23 that there are lots of other things that we've heard

23

a.

... you said you confirmed that?

24 that we' re not going to -- the expression "plow the

24

A.

Yes.

25

a.

When did that take place?

1

A.

At the point when we realized that Jeff was

25

field,•

That was one of the ones that we didn't want to

Page 146
1 embark upon.
2

Q,

Okay.

3

A.

As far as I was concerned 1 we were already

Page 148
2

4 convinced that with what we had heard, that there was

engaging in a legal endeavor.
Q.

So after • • after you got tho demand 1 otter

4 from my office?

5 more than sufficient to say, It's over: we cannot

A.

Yes.

6 proceed.

Q.

Okay.

We're going to lose the entire OHG -- not the

7 entire but a vast majority of the staff as a consequence

e of

their lack of respect and trust in Hr. lluber.

Could

9 no longer work with him.
So that · - as much as anything, with the

10

Did you personally go interview this

7 Hr. Goodwin?
8

A.

9

a.

Okay.

10

A.

Correct.
Do you know who did interview him?

No.
So, it's been reported to you?

11 evidence of documentation- falsification and the request

11

Q.

12 for falsification. for lionika and I, we realized at the

12

A.

Hope Col oman spoke with him.

13 time that we had no choice but to terminate tlr. Huber.

13

Q.

Going back to the OHG group that said they were

14

But within those conversations, there were many

16 other bits a11d pieces raised, but it wasn't ...... to me, I
16 didn't want to rake those coals at the time.
17

14 all going to resign if Hr. Huber came back as the
15 innovations department person, did they provide written
16 letters of resignation saying that?

Doos that make sense?

17

A.

No.

We didn't request it, but thay would bo

18

Q,

Well -·

18 happy to do so.

19

A.

You're smiling, so it•s doin,g something for

19

20 you.
21

a.

But they hadn • t come to you and said, Haro' s

20 our letter of resignation if this guy is allowed back?
Q,

It makes sense to me, but I'm still -- I want

21

A.

No.

22

Q.

They just said that.

23 the decision -- if the fact that you had heard a rumor

23

A.

Verbalized it very, very forcefully.

24 that he had wanted to purchase marijuana fro. somebody

24

Q.

Okay.

25 was not a basis for the decision to terminate him,

25 listed had said that?

22 to understand the question is, what was the basis for

And it was each one of those peaplo you
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Page 161
2

Page 163
1 particular coa,pany, so I'" signing on ~y behalf, saying

1 be.
A.

Prior to relocating to Orofino, knowing that

3 there was going to be a relatively high shift, Jeff had

2 that if these conditions are 111et, that this would be the
3 reward.

4 indicated on a number of occasions that he felt he would

5 want to have some sort of a return for the long-term
6 investmtmt of his time.

And we bandied around a number

Q.

Okay.

And you're signing as tho president of

5 U ght force USA?
A.

6

r

don't know.

Did I put a title on tho bottom

7 of options which would address his desire to gain

7 of it?

8 remuneration over and above a salary base, and some of

8

0.

You did not.

9 that was based on bonus. so11e was based on just. I

g

A.

Well, in that case, I didn't even put

1 o guess, a shareholding or so11e structure whereby he could

10 Doctor in fror,t of it.

11 be recognized for his long•tern employment.

11

12

And this was what we considered to be, at the

O.

Okay.

I'm sorry.

It was just me.

But you're making an agreement on behalf

12 of the company, correct?

13 ti,.e, a relatively good way of rewarding him for

13

A.

14 long-term loyalty, trustworthiness, and longevity within

14

a.

And ••

15 tho organization.

15

A.

Well, when you say on behalf of the camp~nyf on

16

a.

Okay.

17

A,

I did.

1!

18

Q,

Did •• the name was 1"entioned yesterday · · did

18 issue.

So, viho actually drafted this document?

19 Kylie Galo •• I believe it was a she, right?

16 behalf of myself, I was the one who was making the

agreement with Jeff, the company shareholder has an

a.

19

20

A.

Correct.

21

Q,

Did she have any involvement in the preparation

Yes.

And that's what I'm trying to get at here is,

20 it says, Lightforce USA, it says, offers to Hr. Huber.

21 A com?any in and of itself can't do aoything without

22 of this document?

22 people.

23

23

A.

Correct.

24

Q.

And by signing this document 1 you don't believo

A.

She was working with our organization at the

24 time of the drafting of this document.
25

a.

Did she •• I always find this difficult; but, I

Somebody has to act on its behalf?

25 you were acting on behalf of the corporation?

Page 162

Page 164

1 mean. who ca11e up with the words on the document?
2

A.

I did.

3

Q.

And did you do the typing, or did she do tho

3

4 typing?
A.

She would have done the typing.

5

6

a.

A11 right.

6

And so, after you drafted this, did

7 you provide a copy to tt r, Huber?

8

No,

Q.

Who else could have signed this agreement on

behalf of tho corporation?

4

5

A.

A.

Possibly nobody, as I was the only person who

was a shareholder.
Q.

Woll, how if you-'rc not acting on behalf of the

7 corporation, can you 11ako a offer on behalf of tho

A.

Yes, I did.

8 corporation ta provide Hr. Huber the following goodwil 1

a.

Was there any negotiations of the various tornts

9 offer?

10 that you had put down in this company share offer?

10

11

A.

Not that I ·m aware of.

11 Nr. Sykes, may have a better grasp of.

12

a.

Is that your signature on the second page of

12 as an individual, who also is tho sole shareholdor of a

13 Exhibit 9?

A.

I guess it's legal terminology, which you,
As for myself,

13 company, was making a goodwill offer to Nr. Hubor.

14

A.

Yes, it is.

14 That's haw I interpret it, whether you ·• there may be

15

Q.

And your signing •• it doesn't list it, but

15 other ways of explaining it.

16 were you signing on behalf of Lightforce USA?

16

Q,

I don't know.

What were you · - you said that if the

17

A.

On behalf of myso lf.

18

a.

On behalf of yourself?

okay.

1S goodwill would be provided.

Let's talk about that.

The first paragraph

19 do?

Hl

17 conditions sot forth in tho agroomcnt were rnot. then the
What were you intending to

20 says, Lightforce USA, Inc .. offers Jeff Huber the

20

21 fol lowing goodwill.

21 conditions of the agreement, at a point in time when

22

A.

Yes.

22 either of those conditions warranting tho exchange af

23

Q,

And when you were saying you were signing on

A.

Providing that Jeff adhered to tho terms and

23 goodwill would occur, which is Jeff's retirement or the

24 behalf of yourself, what do you mean?

24 sale of the business, that we would calculate what tho

25

25 goodwill value would be based on the years 2000 to

A.

r

Well, !'111 a single shareholder of that
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Page 165

Page 167

1 2006's results froN the growth of the company,
2

Q,

Q.

And the • • I'm curious of where the growth of

3 the company from 2000 to 2006 is set forth in that
4

5

A.

4

I believe it's the first paragraph,

5

A,

6

a.

He is?

7

A.

He is.

8

Q.

8 five percent for tho year 2000.

This increases for each

9 year of service by five percent until it reaches a

lO maximum of thirty.

0.

Is ha entitled to the thirty percent of the
goodwill the company as of 2006?

To receive thirty percent ~a~imum of the
7 company goodwill over a six-year period, commencing with

11

decides that his employment was not

2 terminated because of unsatisfactory performance.
3

agreement?

••

Okay.

9

So, that's 2006.

Correct.

Okay.
HR. HUSCH:

let me object to the form of tlie

HR. SYKES:

Okay.

10 question.

Just tell me if I'm wrong, if I don't

11

12 have this right, but your position is that over that

12

13 five-year pniod ending •• what, it would have been 2006

13 he retires at a reasonable age.

14 at that point in tiNe ··

14

15

MR. HUSC~:

16

NR. DENNIS:

17
18

NR. SYKES:
Q.

You mean a six-year period.

(BY HR. SYKES)

So, it wasn't nocossarily that
I moan, if he was firod

or let go for some reason that wasn't unsatisfactory

15 performance, he would also be entitled to pay•ent.

A six-year period.

So,

16 that's two reasons.

let's make sure we get this right.

(BY HR. SYKES)

Q.

I'm trying to understand,

It's

17

A.

The rationale for the agreement was to reward

18 him on the basis of the first six years •• tho

19 really a six-year period over which it goes to -· so, it

19 transitioll from Seattle hare to Orofino, which would bo

20 would 1,o as of October 2006?

20 the vulnerable years.

21

A.

Correct.

21 much of the success of the -· translating fro• Seattle

22

Q,

He would have earned thirty percent of the

Wo knew, and Jaff was awaro, that

22 to Orofino was going to be Jeff's responsibility.

23 goodwill value of the company as of 2006?

23

24

A.

Correct.

24 achieve that end result.

25

Q.

But that he didn't get •• wouldn't get paid

25 result, I wanted to offer •• and he requested some

And a lot of hard work needed to be put ; n to
In order to achieve that end

Page 166

Page 168

1 that -- whatever that value was .... until he retired from

1 recogn1tion -- to recognize that there is a reward over

2 tho company?

2 and above being paid a relatively healthy salary.

3

A.

Retired at a reasonable age.

4

Q,

Okay.

5

A.

Or the coMpany was sold.

5 follows:

6

Q.

Well, what was contelllplated if his employment

6

Q,

Ona of the provisior1s in the -- things in this

4 agreement, paragraph 3(e) says major issues ar-o as

Ray and Jeff have a major fallout.
What was the intent of putting that in?

7 was tcr11inated for reasons other than unsatisfactory

7

A,

Because it happens.

8 perform-ance?

B

0.

What was supposed to be an outco111e if thero was

9

A.

I can't see why he would have bean terminated,

9 a major fa 11 out?

10 That wasn't a conceivable option.

10

A.

I guess it depends on why the fallout.

11

11

Q,

Okay.

Can you give me an example of one of those

12 examples?
13

a.

I mean, what would be an example of that?
This very case.

ls it your position that if Hr. Jlubor

12 elected to leave volu"tarily, or his employnent

was

13 terminated due to unsatisfactory performance after

14

A.

Just the what, sir?

14 October 2006, that the goodwill that had been acquired

15

Q,

This very case.

15 would be lost?

16

A.

Oh, okay.

Well, this is because of

17 unsatisfactory performance.
18

a.

19

20

A.

22

Q.

HR. HUSCH:

Object to form.

A.

That's 1 of course, your opinion.

18

a.

(BY NR. SYKES)

I'm giving you an example of --

19

A.

Yeah.

20

Q.

And what did you understand •• what was your

l was hoping you would come up with something a

21 little bit more i~aginative.

23

16
17

At any point in time.

At any point?

21 idea of a reasonable retirement age?

I don't need to use my imagination.

22

So, I 11ean, let's just deten1ine -· the finder

23 In Australia, I think it's sixty-five.

A.

I put down an e:<ample being sixty years of age.

24 of fact in this case •·

24

Q,

You put that down as an exa•ple whore?

25

25

A,

Point 3(b) subsection iit in Ro•an italics.

A.

Uh•huh.

Clearwater Reporting of Washington and Idaho, LLC
bud@clearwaterreporting.com
208-743-2748
458

Page 49 (Pages 193-196)
Page 193
1 chain, and it looks like it starts on page two of

2 Exhibit 26, HF0683, which is an email from Honika to
3 Hr. Huber in which you're copied on regarding changes

4 that were talked about at that end of the Hay 2011

5 timaframa where Hr. Huber was going on vacation.

Page 195
1
2

CERTIFICATE OF WITNESS
PAGE

LINE

3
4
5

Fair

6
7

6 summary?

7

A.

Yes.

8

Q.

All right.

8
9

Thanks.

And then it looks 1 ike

9 Hr, Huber's response is in the middle, which -- part is

10
11

10 on page one and the rest is on page two of Exhibit 26.

12
13

11 right?

14

15

12

A.

Yeah.

13

a.

And then it looks like you then respond over

16

14 tho top of everyone on June 1st; is that right?
15

A.

Looks like that.

16

0.

Is -- it's fair to say I guess that you had not

Yeah.

I hereby certify that this is a true and
correct copy of ny testimony, together with any changes
I have made on this and any subsequent pages attached
hereto:

17

17 had any conversations with the OH group that we talked

Dated this

18 about when these emails were drafted, that they happened

A.

21 left.
22

Conversations?

No.

This was immediately as we

So no, it wouldn't have.

0.

RAYNOND "RAY' DENNIS, DEPONENT

This was happening as you were heading back to

Sworn and Subscr1bed before me this

21
22
23

day of

2013.

NOTARY PUBLIC FOR TllE STATE OF IDAHO
Residifig 1 n
Idaho
Hy Commission Expires:

23 Australia?
24

A.

Correct.

25

Q.

All right,

24

And so, is it fair to say as of

25

Page 194
1

June 1, 2011, there had been no decision made to

2

terminate Hr. Huber 1 s employment?

3

4
5

A.

Correct,

O.

All right.

6

STATE OF IDAHO

Give me just a few minutes.

I'm

(A brief recess was taken,}
HR. SYKES:

9

Going back on the record.

) ss.

County of Nez Perce)
I, GLORIA J. ftcDOUGALL, CSR, Freelance Court
Reporter and Notary Psblic for the States of Idaho.
Idaho CSR No. 234; and Washington. Washington CSR No.
2353; residing in Cl arks ton, Washington, do hereby
certify:

8

I wi 11 make this

9

That I was duly authorized to and did report
the deposition of RAYHDND 'RAY' DENNIS in the
above-entitled cause;

10
Subject to the production of new documents and

12

new issues COIiing up, I have no further questions for

13

this witness.

14

CERTIFICATE
)

7

Back on the record.

quick.

11

HR. HUSCH:

11

I have nothing other than I would

like to designate the entire deposition transcript as

16

confidential.

14
15
16

17

HR. SYKES:

Agreed.

18

MR. HUSCH:

And the EOTech information is

17
18

highly confidential. too,

20

All right.

Did you want to start with Honika?

21

HR. SYKES:

No.

22

(Deposition adjourned at 4:35 p.m.

23

excused; signature reserved.)

24

EXHIBITS:

25

identification.)

Witness

That the foregoiog pages of this deposition
constitute a true and accurate transcr1 pt of my
stenotype notes of the testimony of said witness.
I
nor coun.sel
employee of
action, nor

further certify that I am not an nt torney
of any of the parties~ nor a relative or
any .attorney or counsel connected with the
financially interested in the action.

HI WITNESS WHEREOF, I have hereunto sot my
hand and seal on this 4th day of Hay 2013.

19

20
21
22
23

(Deposition Exhibit No. 22 marked for

That the reading and signing of the
deposition by the witness have been expressly reserved,

12
13

15

19

3
4

We can go off the record.

8

10

Page 196

going to be wrapping up hero.

7

2013.

20

19 sometime later in the next seven weeks?
20

day of

18
19

24

GLORIA J. HcDOUGALL, CSR
Freelance Court Reporter
Notary Public, States of Idaho
an<l Washington
Residing in Clarkston, \.Joshi ngton
Jiy Co111missions Expire:

10/05/15

and 10101115
25
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EXHIBIT C TO DECLARATION OF
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Page 1

(Pages 1-4)

Page 1
1

IN TllE DISTRICT COURT OF THE SECOND
JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AIID FOR THE COUNTY OF CLEARWATER

2

3 JEFFREY EDWARD HUBER, an

individual,

Page 3
I NOE X
WITNESS:
2
3

4

Plaintiff,

5

Case No. CV-2012-336

Stipulations ..... , ....... , ................. ,....

4

6

6 vs

7 LIGIJTFORCE USA,

Certificate of Witness..........................

15G

Certificate of Court Reporter.,, ... , ..... , .. ,,,.

157

7

INCORPORATED,

s

a Washington corpora ti on,
i~H8s~usiness as NIGHTFORCE

9

10
11

9

1~

5

4

s

B

PAGE:

HONIKA lENIGER-SHERRATT
Examination by Hr. Sykes ...........•.. ,...

Defendant.
~~~~~~~~~~~~~-'

12

13
14
15
16
17
18
19
20
21
22

Taken at Clearwater County Courthouse
Law Library
150 Hichigan Avenue
Orofino, Idaho
Thursday, Hay 16, 2013 - 9:00 a.11.

23

OF

12
13
14

EXHIBITS MARKED FOR IOENTIFICATIOH:
Deposition Exhibit No. 27 - Copy of notice of
deposition duces t-ecun of Honika LenigerSherratt. , •..•.. , •. , ........ , •• , , • , . . . . . .
Deposition Exhibit No. 28 - Copy of PowerPoint
presentation entitled Nightforce Optics
workforce Plan Outcomes, NFOD66 through
NF00665 through HF00624 ........... , . . . . .. .

5

20

15

16

DEPOSITION

17

24
25

18

HONIKA LENIGER-SHERRATT

19
20
21

Deposition Exhibit No. 29 - Copy of group of
email$ sent between Honika and Kyle Brown. ·17
Deposition Exhibit No. 30 - Copy of group of
emails IJetween 1-fope and Honika and Karen
Brown, NFD0636 through NF00641 .• , , ...... , , 82
Deposition Exhibit Ho. 31 - Copy of eoail
between Monika and Hope, NF00434 and
NF00435 .............. , ................ , ... 111
Oeposition Exhibit No. 32 . Copy of email from
Kevin Stockdill to Honika, HF00532 and
NF00534 .. , ...................... , , , , ..... , 114

22
23

24

Reported by Gloria J. McDougall. CSR, Freolance Court
Reporter and lfotary Public 1 within a11d for the Stutes of
Idaho and Washington. residing in Cl arks ton, Washington.

25

Page 2

Page 4
1

APPEARANCES
2
3

JEFFREY R. SYKES, Esq.. of the 1aw firm of Heu 1eman
Hollerup, LLP, 755 West Front Street, Suite 200, Boise,
Idaho 83702,
appearing on behalf of the Plaintiff.

5
6

GERALD T, HUSCH, Esq., of the l aH firm of Hoffatt Thomas

Barrett Rock and Fields, Chartered. 101 South Capitol
Boulevard, Tenth Floor, Post Office Box 829, Boise,
Idaho 83701,
8

appearing on behalf of the Defendant.

9

2

was

stipulated by and between Counsel for

4 Gloria J, llcDougall, CSR, Freelance Court Reporter and

5 Notary Public for the States of Idaho and Washington,
6 residing in Clarkston, Washington.
7
8

It was further stipulated and agreed by and

9 between Counsel for the respective parties and the
10 witness that the reading and signing of the deposition

11 would be expressly reserved.

13
14
15
16
17

17

18

18
19
20
21

20

19

21
ALSO PRESENT:

24
25

It

3 the respective parties that the deposition be taken by

12

10
11
12
13
14
15
16

22
23

STIPULATIONS

Jeffrey Huber and Raymond Dennis

22
23

24

25
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(Pages 17-20)
Page 1g

Page 17
A.

Probably six months before I came over here the

2 first time.
Q.

Okay.

1 was once you make this I it seems to be me I kind of an

2 introductory trip to introduce yourself and see what's.

All right.

And so, what -- other than

3 going on.

4 taking meeting minutes and being aware of what was going

4

A.

Uh-huh.

S on for that six-month period of time, let me ask you

5

Q.

So, what did you do?

6 this, had you been involved in the board meetings with

6 as far as changing management of the company or --

7 lightforce USA before that ·· Lightforce Australia

7

A,

8 before that six-month period?

8

Q,

••

9

A.

Sorry.

Did you do anything else

No, I • •
dealing with the company as HR?

9

A.

No.

10

Q.

So, it was sometime early 2008 or so that you

10 workforce planning review, as my observations of the

A.

Probably mid 2008 I would say --

12 probably required us to deter01ine the skill sets of the

13

Q.

Began - .

13 individuals we had and to see whether there are any

14

A.

-- when I began sitting in and taking minutes

14 ski 11 s gaps .

11 began -12

Q,

Okay.

15

So, after that, what was your

a.

And after that initial trip in 2009, did you

16 start looking at any of the liR policies, forms, employee

17 involvement with Lightforce USA?

17 handbooks, anything 1 i ke that?

18

A,

I visited for the first time in November of

18

A.

No, not that I can reca 11.

HI 2009 with Ray, and it was really just to meet •• meet

19

Q.

So, this workplace planning roview, did that

20 Jeff, oeet his staff, get a better understanding of the

20 ultimately take place?

21 business.

21

A.

Yes, it did.

22

Q.

Did you have any impressions at that time?

22

0.

Okay,

23

A.

No.

I just thought everybody was very

23

A.

In March 2010.

24

a.

How Nany •• was there only one of these

24 welcoming and friendly.

I didn't got much of a chance

25 to really speak with many of the staff.

It was more of

When did that happen?

25 workplace reviews, or has that been done on multiple

Page 20

Page 18
1 a meet and greet and...

a.
3

Prior to that trip, had you looked at any of

tho financial dealings of Lightforce USA, how it was

4 performing, anything like that?
5

A.

Not in great detail, however, I was aware of

6 the financial status of Lightforce USA.

1 times?
2

A.

Ono formal ono like this,

3

Q,

All right.

5

A.

Yes.

Q,

Okay.

7

A.

As 1n they had a lot of funds sitting in their

B identification.)

(Deposition Exhibit No. 28 marked for

a.

9 bank account.
Before you made that first trip over, did you

Is that the next tima

6 EXHIBITS:

7

a.

Harch 2010,

4 you came back to the United States?

8

10

(BY HR. SYKES)

I have handed you wt1at' s boon

10 •arked as Deposition Exhibit 28,

11 do any investigation into the HR practices or any of the

11 PowerPoint presentation.

12 policies or anything like that?

12 have created?

It looks like it's a

Is that something you would

13

A.

No.

13

A.

1~

Q,

When you first visited Lightforce USA in

14

a.

Is that the result of this workplace review?

15 November of 2009, did you -· did you generate any

15

A.

Yes.

16 reports or written documents about that particular trip?

16

Q,

So, tell me, if you would, how -- walk mo

17

A.

No.

18

a.

Did you -- did you interview the various staff

Yes.

17 through the process of tiow you ended up •• how you did

19 members?
20

a

11 group, and I guess the potential growth of tho business,

15 for the board meeting.
16

I suggested to Ray that we undertake

18 the review, .and how you ended up generating tho report.

19

A.

Uh-huh.

Sorry.

Yes. I will.

I sent out ··

A.

No.

20 and I can't be a hundred percent sure of this, whether I

21

Q.

How long -- how long were you at the site?

21 emailed an overview to all of the staff on what the

22

A.

I can't be sure.

22 process was going to ba.

23

Q.

Okay.

24

A.

In regards to?

24 did it, or I thought I did it.

25

Q,

Well, I'm trying to understand what your role

25

so.

what happened after November 2009?

23 that ellail.

I haven't been able to find

So, that's why l '• questioning whether I

But, effectively, I met with each of those
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Page 6 (Pages 21-24)
Page 21
1 individuals in private.

2 I went through a series of questions, predeter1nined

questions.

Paga 23

a.

I met with them individually.

And the questions were just basically what

2

And then during that visit to Lightforce USA,

did you do anything else?

3

A.

Yes.

4 their position was, what their skill leve-1 was, what

4

Q.

What els• happened?

5 they found satisfying about their role, what they found

5

A.

Once I did this PowarPoint presentation, I sat

6 difficult within their role, what sort of training or

6 with Jeff and presented him information and provided him

3

7 developnent they may need

in their positions, generally

7 feedback on the responses.

8 what the resource- levels were like within their

8

a.

And so that was all during the same trip?

9 departnents and where they worked and that was the

9

A.

Yes.

-- about how 1ong were you here?

10

a.

How long

11

A.

I would say two weeks.

12 advance, Here is what I am doing, this is why I'm

12

Q.

Was this PowerPoi11t presentation shared with

13 neeting with you but you can't find that email?

13 anyone el so at Lighttorce USA?

10 process that I went through.

11

Q.

Okay.

14

A.

No,

15

Q.

Okay.

16 generated.
17

A,

And so, you say you may have sent out in

But you don't really know if it was

You have an inkling you may have --

Or whether I just met with everybody and gave

18 them an overview. I can't be sure.
19

Q.

14

A.

Yes.

15

a.

Who?

1&

A.

Ray.

17

Q.

Was it -- did you go over i t with Mr. Donni s

18 and Jeff Huber at the same time?

The pre -- the questions that you asked, you

20 said you already had those prepared before you came?

19

A.

I bol ieve so.

20

Q.

So, both of you were here at the samo ti Jl\e?

21

A.

Yes.

21

A.

Yes.

22

a.

So, it wasn't just a free-flow conversation.

22

Q.

Was it presented to any of the other employees

23 At least you had some guidance as to the questions that

23 at large at Lightforce USA?

24 you wonted to get answered?

24

A.

I don• t believe so,

25

a.

Were the other Olllployees at Lightforce USA,

25

A.

Yes.

1

a.

Did you -- were you able to locate that?

2

A.

I don't think I provided that, but I would be

Page 22

3 able to locate that.

a.

Okay.

Page 24
1 were they, not shown the PowerPoint, but were they told

2 about any of the resu1 ts or any of tho findings,
3 anything like that?

Did you tako notes of the interviews you

5 had With each of the employees?

A.

I can't remember which format wo did it, but I

5 believe that we advised the employees that we wero going

6

A.

I did.

6 to get a business manager an board to assist, based on

7

Q.

Were those handwritten notes?

7

8

A.

Yes.

9

a.

Did you have those translated into any sort of

the outcomes of the report, on the behavior on that.
Q.

10 electronic format?

Was it -- so, there was -- I think we had some

9 testinony in the last couple of days about a guy namod

iO Jim Davis or Jaoes Davis?

11

A,

Unfortunately, no.

11

A.

Uh-huh.

12

a.

Did you keep those notes?

12

a.

Is that who was ultimately Iii red as a result of

13

A.

I don't believe.

13 this. I guess. this workforce review?

14

a.

You may have 1 ookod for them?

14

A.

Yes.

15

A.

Not specifically but I would say I'm 98 percent

15

Q.

And this James Davis, how was he found?

16

A.

I believe we advertised, and he applied for the

16 sure I don't have them anymore.

17
18

0.

I mean, is it your practice, if you were making

notes like that. that you wouldn't keep them?

That you

19 would get rid of them after they had served their
20 function?

21

A.

a.

And now, did -- these interviews. they took

24 place in Narch of 2010?

25

A.

Yes.

But, again, I would have to probably defer to

18 somebody else to be sure.

I wasn't involved in pl acing

19 the ad or anything like that.
20

After a period of time, I wouldn't feel it

22 necessary to keep them.
23

17 pos1tion.

a.

Okay.

Were you involved in interviewing him

21 or?
22

A.

Yes.

23

a.

Okay.

Where did that

--

do you recall when

24 Nr. Davis was ultimately hired?

A.

I believe it was on the 29th of Harch 2010.
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Page 8 (Pages 29-32)
Page 29
What was the nature of those changes, of the

Cl.

2 significant changes?
3

We basically reviewed the levels of authority

A.

Reviewed. increased some, decreased

4 for each position.

Page 31
1 particular document, what you had found?
2

A,

Yes,

3

Q,

Okay.

What was the -- what do you rccal l

4 happening at that •eating?

Added in some more c:ategori as such as business

5

A.

With Jeff and Ray?

communication, where we felt as though -- and I guess

6

Q.

Yeah.

7 the main reason we reintroduced it is because we found

7

A.

Um ·-

8

a.

Just what you remember about that meeting.

5 some.
6

8

people weren't really adhering to it.
So, this time when it was reintroduced, it was

9 Anything stand out in your mind?

10 made very, very clear about the importance, the fact

10

11 that if anybody did not follow the policy, there would

11 to elaborate on how Jeff, in particular, should

12 be severe consequences.

12 interpret what was written on the slides.

13

13 you read the information on this slide, it's very much

Does this delegated authority policy, is it

Q.

A.

Wal 1, we went through each slide, and I tried
I mean, if

14 only for Lightforce USA?

14 trying to encoura{le understanding of what some of the

15

A.

No.

15 difficulties were with the feedback that I had received.

16

a.

Is it -- so, is it -- it's -- is it Lightforce

16

Q.

Okay.

17 Australia company-wide?

17

A.

So, I mean, it wasn 1 t just sitting there

18

A.

Yes.

18 reading the s 1i de and there was no d1scussion.

18

Q.

And so, I don't have that docunent, so I'm

19 was quite a lot of discussion.

20 trying to understand, does it delegate -- does it have a

20

21 section that's dedicated to Lightforce USA?

21 meeting that stand out that was either said by

22

A.

I'm sorry.

There are two different versions,

23 one for Light force USA and one for Lightforce Australia.

22

Q.

There

Do you reme01ber any of the specifics from that

Hr. Dennis or Jeff ~uber?

23

A,

No.

Q.

Starting at Page NF0615, before I ask a

24

a.

Okay.

24

25

A.

But it's the same platfor11.

25 question, Exhibit 28 is -- has tho Batos numbers ,it the

1

a.

Okay,

Page 30
2

That makes some sense..

All right.

Going back to this l1 ghtforce

3 Optics Workforce Plan Outcomes, how long d1d the

4 interviews take?

Not each individual one, but how many

5 days did you go interview all the e111ployees?
6

A,

I would say a week.

7

a.

Okay.

8

And did you inter,iew across the board

Page 32
1 bottom.

I guess it's probably the upper right-hand

2 corner.

It's NF00605 through NF00624.

4

A.

Yes.

5

a.

So, starting at - HR. HUSCH:

6

That's on the back of mine.

every employee, or was it just poople at management

HR. SYKES:

I gave you too many.

HS. LENIG ER· SHERRATT:

No.

10

A.

It was primarily people in key positions.

10

11

Q,

All right_

11 there's a heading, Recommendati ans?

Q.

(BY HR. SYKES)

12 look at Exhibit 28, I think I just answered my own

12

A,

Yes.

13 question~

13

Q.

And it

Page 2, it's NFO 606 at the bottom, you

Start1 ng at that NF00615,

appears that goes all the way to the end

14 say that you -- it looks like you met with those sh

14 of Exhibit 28; is that right?

15 people; is that correct?

15

A.

Yes.

16

16

Q.

All right.

A.

I'm assum1ng there may h3'e been some more

17 people, but these that I've written here including, but

Is

7 that on the --

9 levels?

And 1t looks 11ke, if you take a

Is that what you

3 have?

And so, these are the

17 recommendations that you developed, based upon the

18 I can't off the top of my head re111e111ber who o 1so was · -

18 interviews that you conducted at Li ghtforce USA?

19 was in there.

f9

A.

Yes.

20

Q.

Did -- were these recoll'lmendations~ were they

20

a.

Okay.

Creating this PowerPoint, I -- did you

21 take your notes from your interviews w1th the various
22

people, and then you came up with this PowerPo1nt?

21 developed by you solely, or did you have input fro•
22 others to come up with these recommendations.

23

A.

Yes.

23

A.

By me solely.

24

Q.

And as I understand your testimony, you met

24

a.

Okay.

25 with Hr. Dennis and Jeff Huber and you went over this

Df these recommendations, and thero' s

25 quite a few, llow many of these were ult1rnately
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Page 9 (Pages 33-36)
Page 33
1 implemented, do you know?

Pago 35
1 your recommendations a change was made, or something was

2

A.

I' 11 have to go tt,rough them all.

2 done, would that be reflected in a writing anywhere?

3

a.

Yes.

3 nsean. would there be any board millutes or report saying,

4 best of

Why don't you take a look and see, to the

your ability, was something implemented or was

5 it discarded and didn't happen?

4 Here was my recommendation, here's what was complotod' as
5 a result of that?

6

A.

I believe Jesse Daniels's salary was re-viewed.

6

A.

Unfortunately, no.

7

Q.

let's do this;

7

Q.

Okay.

Let·s just go through each one

8 of these. and I'll ask you a question.

Haybe we'll do

9 it that way.

8

On the next page, NF0616, you write,

Identify person that could work "ith Jesse as 2IC or

g team leader so h-e can operate at a higher lavel.

looking at NF0615, the first page of the

10

I

So,

10 that would have been a se-cond-in-cornmand in that

11 recommendati ans., number onB is I Succession p 1 anning and

11 department?

12 training in the finance manager rol& would be something

12

A.

Yes.

13 to consider.

13

Q.

Okay.

14

14 workplace review, were you the 2IC person for lightforco

What did you understand that to •• what were

15 you trying to convey there?
16

A,

ls that what you were talking about?

At this point in time when you did this

15 Australia at that point?

The finance manager was overstretched. and I

16

A.

Yes, I would have been.

17 believe that we didn't have enough support in the

17

Q.

On NF0618, you are talking about, Hark C is

18 finance departnent.

18 still learning his position, would like training in

And if sho were to leave for any

19 reason, we would have had a huge risk in terns of skill

19 people management.

20 set in that area.

20

21

a.

And the finance ~anager, that was Hope Coleman

22 at the ti me?

Who is Hark C?

21

A.

22

o.

Is he s ti 11 with the company?

23

A.

Yes.

ttark Cochran.

A.

Yes.

24

a.

I-fas that done?

24

a.

What does he do?

25

A.

I believe after these recommendations were put

25

A.

He is a materials manager.

1

Q.

Is he part of that OHG?

23

Page 34
1 forward1 there was an accounts. payable person that was
2 emp 1 oyed.

And hor team, I think, grew by two poop 1 e

Page 36
2

A.

Yes.

3 over an extended period of ti me, however.

3

a.

That third bullet point on NF0618 says,

4

4 Consider HR person to take on safety role when thoy

Q.

Was there anybody that was ·• was there any

5 succession planning or ... done?

5 start.

Hark C stretched to fulfill his role

6

A.

No.

6 effectively.

7

Q,

Jesse Daniels'• salary may need to be reviewed.

7 driver.

B Did that happen?

Did Lightforce USA have a dedicated HR person

9

A.

Yes. I believe it did.

10

a.

The third one where it says, Alleviate the

9 during in this Narch 2010 timeframe?

11 direct reports to Jesso or ensure that he is focused on
12 production only.
13

A.

ttappy to be involved but not be the

What was the issue there?

Jesse was looking after shipping, 1ogi sti cs,

14 and production and production.

And as far as I can

15 recall. we didn I t have a natural intermediary between

10

A.

I don't believe so.

I think we enployad

11 somebody after that review was undertaken.
12

a.

I-fas that •• l think there was a narno of

13 Hs. Duffy?
14

A.

No.

There was one previous 1 y ca 11 ed

15 Bruce Burton.
16

a.

Bruce Burton?

17 there was the team leader or if the team loader wasn't

17

A.

Burton.

16 quite up to tho level they needed to be, but I can't be

18

o.

And how 1 ong was ha with the company for?

19 a hundred percent sure.

19

A.

Not very Jong.

20

a.

Was he a dedi ca tad HR person?

21

A.

Yes.

16 the shipping department and Jesse.

20

0.

So, I don't know if

1hat' s just what I • -

So, did any changes happan with regard to that

21 i te111?

I can I t l"'emen1bor tho timofrarne.

22

o.

Did he live here in Orofino?

23 be clear about exactly -· I couldn't give you the

23

A.

I don't know.

24 details of them.

24

Q.

The next bu! let point on NF0619 says, tlR

22

25

A.

Q.

I believe there were some changes. but I can I t

Okay.

And if, on any one of these points of

I think Lewiston.

25 resource wou Id a 11 evi ate significant workload from Hope.
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Page 10 (Pages 37-40)
Page 37

Page 39

1 We will need to support her ability to be able to
2 redirect traffic from her door.
3 break the habits.
4

Hope's current office.
had taken on the HR role at the company?

7

A.

Yes.

6

Q,

So, what was

9

A.

The bullet point that's on NF0620,

2 Reinvigorate the managers meetings held at least
3

fortnightly.

Suggest Jeff allow department heads to run

--

5 then report back to tho management at the •anagement
6 meetings.

Managers would still have immediate access to

7 Jeff daily but allow them to manage their own teams.
1n that HR role, what was your

understanding of what Ks. Coleman was doing?

10

Okay.

4 their own department meotings apart from R and D and

So, is it your understanding that Hope Coleman

5
6

Suggest re 1ocation to

Suggest HR person be 1ocated in

Q.

8

9

I think froll information she provt ded to me. a

A.

The feedback that I'd received from the

10 individuals that I interviewed, it was ve-ry clear that

11 lot of employee counseling.

11 they felt quite disempowered in term.s of running their

12

12 own teams and running their own depart1J1ents.

Did she have, based upon at least your

Q.

13 recollection in this Karch 2010 timeframe, was she

13

14 involved in ,my employee di sci pl ine issues?

14 is to take a step back, and this would have been a

15

A.

I can't be specifically clear on that.

15 mechanism for him to be able to do that.

16

Q.

Was she involved in the development or

16 involved at a superior level. but start letting go of

17 modification of any employee handbooks or employee
18 pol 1cles7

19

A.

I could c lari fy what I

20 mean by "employee counsel i ng . "
21

Q,

Yeah.

22

A.

It's not performance counseling.

And what I was trying to encourage Jeff to do

Still be

17 some of the micro details.

18
I don 't be l i eve so.

Is

this - - what did you mean by that?

a.

Oid .. at the time you wrote the

19 recommendations here in this bullet point on NF0620, had

20 you already given thought to the idea of creating this

21 ONG group?
It's more

22

A.

No.

23 supporting employees that were having difficulty in the

23

Q.

When did that .. when did that idea como about?

24 workp 1 ace.

24

A.

That ca11e about after we detennined that these

25

Q.

Okay.

And it appears that your position may

25 recommendations were not being en.acted upon.

And it was

Page 38
1

have been that a dedicated HR person may have been a

2 good investment.

A.

Yes.

Page 40
1

more of a, okay, we tried this approach, it's not going
We have to force a different approach.

2 to work.

And I actually now, as you were just

And when I mean "<1pproach, • I mean the outcome

3

4 talking before, I think Jeff and Hope and I had already

4 needed to be that tho managers were actually able to do

5 shortlisted potential HR candidates for me to interview

5 their jobs, .11\anage their Oopartmonts and work as an

6 when I came in 2010.

6 effective team.

But the decision to get an HR

7 person had al ready been made prior to n<e coming in Karch
8 2010.

9

Q,

Okay.

Do you know, did the bullet point

a recommendation you had on NF0620, did that happen?
Q.

And it sounds like that recommendation had been

10 agreed to, and it was actually acted on.

9

A.

Not effectively.

10

Q.

What do you mean?

11

A.

Yos.

11 you could.

12

Q.

That Bruce Burton, how long after you did this

12

A.

Just explain that for mo, if

I don't believe that Jeff allowed the managers

13 workplace review was that gentleman hired?

13 to run their own department meetings --

14

A.

I believe around the same time.

14

a.

15

Q,

·And then he worked for a short ti me, and then

15

A..... without his involvement.

16 it was Hs. Duffy - -

16

a.

17

A.

Yes.

17 commencement of the business manager.

18

Q.

-- that was hired to take that role on?

16 guess Hr. Davis hadn't been hired but, ulti!llatoly. that

19

A,

Yes.

19 was~- Hr. Davis took on that role as the business

20

a.

And she's st11 l with the company?

20 nanager?

21

A.

Yes.

21

A.

Yes.

22

Q,

This next bullet point on NF0619 says, Gain

22

a.

So, what was your -- what were you envisioning

23 clarity on Connie's position and report, etc.

24 Connie?
25

A.

Who is

On NF0621, tho first bullet point discussed the
Is that -- I

23 the business manager would do?
24

Connie is the receptionist.

Okay.

A.

The business manager, in my view, was to

25 support Jeff, to provide skill sets that would
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Page 11 (Pages 41-44)
Page 41
1 complement Jeff's skil 1 sets.

And by that I mean,

Page 43
1 there, managers weren't really able to do their own

2 prov! sion of professiona 1 reports, being able to

2 revfows,

3 coordl nate meetings, dave 1 op cal e-ndar of events, report

3 reviews, or at least he was involved in them.

4 back to Jeff so Jeff didn't have to attend evary

On NF00624, that first bullet point about,

{l,

5 111eeting:.

5 Ensure Kyle remains at the senior level, I believo he
And effectively ba • • and I remember explaining

6

Jeff would do, I undorstand, everybody's

7 this to Jeff when we talked about the business

6 may h.ave some concerns about the management level
7 getting too cumbersol'!le and decision-making will slow

8 manager •• effectively being a "Honika, • like I a• to

a

9 Ray, he needed somebody in that role so that he could

9 write that bull et point?

down.

What was that?

What do you recall?

Why did you

10 maintain a very senior level overview, get very involved

10

11 in the innovations in the R and D, still be the VP, but

11 of that.

12 have somebody there that could facilitate com11unications

12 vocal about wanting to make sure that if we got e

13 and support him in some of the areas that he was having

13 business manager in place. he wouldn't have to report to

14 difficulty with,
15

Q,

A.

You know, I can't actually recall the details

I do know that Kyle, at that timo, was quite

14 the business manager.

And what was your perception, after you did

He still wanted to maintain tl1at

15 senior level position.

16 these interviews, of the areas that Hr. Huber was having

16

17 difficulty with?

17 understanding of the business manager• s role and where

18

A,

I think letting go and allowing people to do

19 their jobs.

He was. from the feedback I recoived, quite

20 controlling.

Ha was not able to be consistent in terms

So, I think there was a bit of a lack of

18 that business manager would fit within,
19
20 some

a.
M

...

With regard to that business manager, was there.
was a job description or anything created for

21 of provision of direction, and a lot of people had

21 that person that was ultimately hired?

22 difficulty with his communication style.

22

A.

Yes,

23

Q.

Anything else you recal 1?

23

Q.

All right.

24

A.

I think that's probably the biggest issues.

24 of 2010 review is done, kind of dascril>e for me what

25

Q.

Okay.

25 transpfred between March and than that end of 2010, in

On NF00623, the third bullet point, you

So, after you •• after this Karch

Page 42
1 say. Again. it was reiterated that everyone should have
2 the same performance measures applied.

What was the

3 issue there, and why did you have that recommendation?
A.

The feedback that I received from individuals

5 was that people weren 1 t being treated consistently or
6 with a consiste11t approach from Jeff,
7 favor so111e people over other people.

Page 44
1 your mind.

Jeff seemed to
And my

B recohlmendation to try and provide some consistency was
9 to develop a performance development program, have som.e

A.

The interviews that I conducted had obviously

3 allowed mo to develop relationships with quito a fow of

4 the indivlouals,

And after I left·· sorry, l'• going

5 back •• after I presented this infor,nation to Jeff and I
6 had already spoken to all, so I had spoken to Jeff,
7 trying to really give examples of how ho could actually

8 overcome soma of these issues, or soma of the barriers
9 of his staff feeling disempowered, and him going thro\Jgh

10 performance measures in place that takes away that

10 the transition of empowering them, I felt confident that

11 subjectiveness,

11 1t would work, and I was really hopeful that it would

12

Q.

Was that done?

13

A.

Not in the i•mediate future after this.

14

Q.

Was

~~

Was such a pl an created?

has one been created since the report of

15 March 2010?

12 work.
13

When I got l>ack to Australia, I believe Jeff

14 and I we.re having semi•regular communication, but what I
15 noticed was I was starting to get a lot of comamnication

16

A.

Yes,

16 from the US, from some of the individuals fron the US

17

a.

When was it imple•ented?

17 office, not negative, but concerned that SOllle of t110

18

A..

I c-an 't be sure.

18 things that they thought were going to change woron' t

19

Q.

Okay.

Si nee Debbi 's come aboard,

Is she the one that really headed up the

19 really changing.

20 creation of the performanc-a management plan?

20

21

21 Jeff, Jeff •• actually, we had a meeting in tho

A.

No.

She used a template and Ue information

22 that I sent to her.

23

0.

Okay,

And this is something for like

So, what happened after this presentation to

22 clubhouse where we had all of the staff congregated
23 together.

And Jeff •• again, trying to rene•ber what

24 yearly-type reviews?

24 happened, but Jeff went through some of the outconos of

25

25 the workforce plan, not in detail. he didn't have tho

A,

Yes,

I think the issue was when Jeff was
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Page 45
1 preseTitat1on up, just sort of expla1ned that he realized

Page 47
1 going to happen,

I think the communication was such

2 that he hadn't probably been quite as open and as

2 that we explored what he thought was going right in the

3 empowering to individ~als as what he maybe should be.

3 business, what he thought wasn't going right in the

4 He'll make changes in that regard.

4 business4

So basically, all the recommendations and the

5

6 suggestions that were ntade and the communications we•d

And I think the feedback that I provi dod him

5

6 with the perceptions of individuals !'111 suro wasn't

7 had, he had taken that on board, I believe, from what he

7 pleasant for hi,. to hear, but I think he understood thal

8 was saying.

And he went so far as to make an apology,

8 we needed to do something.

9 I'm sorry if l"ve not been empowering or -- I can't --

9 that he was adverse to it.

So, I did not get tho sense

10 don't want to put words in his mouth, but the message, I

10

11 believe, was very clear that he acknowledged -- he

11 2010 when this meeting was happening, why was it your

12 acknowledged that there was soae areas of improvement

12 impression that some change needed to be made at all?

13 and touched on those areas that we identified.

13

A.

Becauso the staff I interviewed were not l1appy.

14

Q,

Okay.

15 the same mood, we left feeling confident that things

15

A.

Very disempowered, felt as though they couldn't

16 ware going to change.

16 really do their jobs effectively.

So, I left feeling -- and I think Ray was in

14

And I think the staff also felt

17 very excited about the potential opportunities for

Q.

I'm trying to understand in Hay -· or March of

And all wantod to

17 feel a sense of satisfaction in their roles.

18 change, the department meetings, et cetera, the business

18

19 manager coming on hoard.

19 the company that made, in your mind, this change

When I got back to Austral 1a, soon thereafter I

20

Q,

Was there anything also in the operations of

20 necessary other than some of the staff mamber' s vi ows?

21 started getting co111atUnication, information, it's not

21

A.

Yes.

22 quite working out the way we'd hoped.

22

Q,

What?

23

A.

I think safeguarding the business?

And the main

23 reason was Jeff wasn't allowing managers to manage,

He

I think we

24 was still getting very heav1ly involved 1n the

24 had too much decision-making vested in one individual.

25 micromanage•ent.

25

a.

That would have been ltr. Huber.

1

A.

Absolutely.

Q.

So, part of this was to try to take away some

The business manager position,

Page 46
1 designed to alleviate some of those areas and to assist

Page 48

2 Jeff, I understand that Jeff diverted that individual

2

3 primarily into the IT department because he had IT

3 of the authority that Hr. Huber had over tho company at

4 skills, and causing huge frustr.ation to the management

4 that point in time.

5 team.
6

5
Q.

Okay.

And so going back to the meeting in

7 Har ch in which your survey is discussed and the

A.

No.

I would rephrase- i t and say the intention

6 was to minin,ize risk and divesting mare knowledge, more
7 understanding, more. empowerment across the board ra thor

8 recommendations were made, I mean, was the outcome of

B than having it in one individual.

9 that meeting, These are recor;mendations to you,

9

10 Hr. Huber. or was the outcome of the meeting, These are
11 the things that need to change?
12

A.

I would say they were presented as

a.

Yeah, when you say "risk to the company,

11

A.

If Jeff waro to leave, who would be the parson

12 that would know what was actually happening?

13 recommendations., however. I got the distinct feeling

13

14 that Jeff was on board with implementing those

14 come back in Narch and the business manager, this

15 ree:ommendations.

I donLt remember there being any

16 resistance to irnpleraenting those reco1J1mendations.

17

Q.

What !'11 trying to understand is the president

18 of the company is in this meeting?

I

10 mean, what do you mean by "risk"?

Q,

Okay.

So, during this time period after you

15 Hr. Davis is hired on, you said you started getting

16 email traffic from the United States.

Was there any

17 people in particular who you were receiving comrnonts
18 back from?

19

A.

Uh-huh.

19

A.

Primarily Hope and Kyle,

20

Q.

Along with you, who is the second-in-co•mand at

20

a.

Did you •• would you primarily communicate with

21 Lightforce Australia and Hr. Huber and I'm trying to

21 those individuals through email, or would you talk to

22 understand whether the recommendations that you set

22 them on the phone al so?

23 forth and were discussed were, This is what is going to

23

A.

Both.

24 happen or, Jeff, you can take it or leave it,

24

a.

During this time period -- l 'm trying to focus

25

25 on this March time period after the business manager is

A.

Absolutely not a directive, This is what's
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Page 49
1 hired and what you just testHied to and that ultimate

1 to have an answer, but Jeff would always answer.

2 change to the OMG management platform.

2 don't think any of us really thougllt that that was that

What -- tell me

And I

3 what you discussed with Hs. Coleman, and what were her

3 unusual, because we hadn't really developed that

4 issues.

4 relationship with Hope at that time and certainly the

5

A.

What started ringing some alarm bells were that

6 I was starting to receive information that, firstly, the
7 recommendations weren • t being enacted.

And more

5 other board nembers hadn · t.
6

But after Hope explaining to me what was

7

8 alarmingly was more information coming through about

Ho's the VP and was

answering on her beha 1f.

8 actually happening and then you started taking notice of

9 Jeff's involvement or direction to thes-e individuals

9 it, you can actually sense that sofllething was not quite

10 that he was asking them to alter their board reports, or

10

right here.

11 the information that was presented in the board reports

11

a.

12 which ultimately came to the board.

12 complaining, do you have any specific esamples of things

13

Q.

Okay.

And Hs. Coleman informed you that some

13 that were cllanged in tlle board reports that she had

14 the i,oard reports were being changed?
15

A.

Of these issues that Hs. Coleman was

14 problems with?

I think it happened we were just discussing

16 generally how board meetings occur and what happens,

15

I

A.

I would suggest that she would be able to give

16 you more specific examples.

17 can't remember how it cane about, but in communication

17

HI with me, she advised that Jeff, in the board meetings,

1B brought forward to you that you said, Whoa, this is a

Q,

Okay.

Oo you remember anything U,at she

19 very often asked her not to answer questions that are

19 probl en,?

20 asked speci fi call y to her by • - by our board "'embers,

20

A.

21

Q,

Uh-huh.

22 go back •• it would only be Jeff and Hope that would be

22

A.

Other ones were sales figures.

23 present at the phone hookup.

23

Q.

Do you know on this backorder issue or the

So for any financial questions -- sorry, let me

21

24

Q.

Right.

25

A.

But we would receive the board reports,

The big one is the backorder issue.

24 sales figure issue, wers any memos or reports generated
The.

25 about those?

Page 50
1 board members would read them prior to the phone hookup,
2 and then we would ask speci fie questions.

And Hope was

Page 52
1

A.

Yes.

2

a.

And what · · who would have done that?

Hopo

or

3 expressing to me it was very frustrating because at

3 Kyle Brown or yourself?

4 times, she would want to answer questions that was

4

A,

I would say all of the above.

5 specifically directed to her and Jeff would mute the

5

a.

Okay.

6 call and tell her to stop.

6 that were generated to people, or was there any formal

And I asked her, why would he do that?

7

a

And she

indicated - - and I can't remember word for word - .

9

Q,

Sure.

10

A.

-- but hor message was, he doesn't want me to

11 obviously explain what's really going on.

That's sort

Do you recall?

When I say •memo,• are we talking em.ails

7 type of investigative report or what?
B

A.

Uh, rio-re emails.

9

a.

Okay.

And were thoso matters discussed witli

10 tho board in Australia?

11

A.

Yes.

12 of the -- and that prompted me to ask Nany, many more

12

a.

Are the board meetings. with that board in

13 questions.

13 Australia, are they recorded in any way?

So I'm curious.

At the board meeting, if the

14

A.

Minutes are taken.

15 board for Lightforce Australia's meeting, they ask a

15

a.

Just handwritten notes, minutes but it's not

16 question directly of Ns. Coleman and they don't get an

16 1 ike a videotape or ·-

17 answer from Ns, Coleman ..

17

Q.

18

A.

Uh-huh.

A.

Oh sorry, sorry 1 sorry.

I think wo do have

18 audiotapes as wall.

they were satisfied with !Ir. Huber's answer?

19

Q,

-·

20

A.

fir. Huber would answer in a way where i t

19

a.

How 1 ong have audiotapes bec.n rnade of tho so

20 meetings?

21 would -- it was very difficult to do those phone hookups

21

A.

I'd probal>ly say two years.

22 anyway.

22

Q,

Are any of the meetings, management meetings of

There·s always a slight time delay, quite ofun

23 I was 1 ike1 sorry1 I can't quite hear you.

There was

23 Lightforce US/I., are they recorded in any way?

24 quite a lot of distractions that would happen.

24

A.

They ware.

25

25

o.

You say they were.

And sometimes we would spec i f1 ca 11 y then want

That practice has stopped?
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Q,

Anything in writing where he was directed only

2 to sell to plan?
3
4

A.

2 had developed to get the tacts around how we derived our

He had emailed me to say he'd had a

3 ona point two million dollar backorder as Jeff had

conver sat 1on with Jeff,
Okay.

Page 59
1 was a spreadsheet that had •• one of our board members

4 reported,

s

But -·

I' 11 leave it at that - ·

5

Q,

6

A.

Jeff did not put anything in writing.

6 the board report that was problematic.

7

a.

So, effectively, you had Hr. Brown's word

7 it, Hope Coleman was saying, Well, Hr. Huber changod the

8 saying that had happened?

Q,

I 'ni trying to understand the · • the chanoe in

As I understand

8 numbers that were going to the board, as being reported

9

A.

Yes.

10

Q.

Once Hr, Brown had told you that was the case,

9 by one of other departments, and she thought that was

1-0 inappropriate for so11e reason?

11 did you have any conversation with Hr. Huber to discuss

11

A.

Yeah.

12 it with him?

t2

a.

Okay.

t3

A.

Okay.

14

a.

And so which board report was that?

15 wanted to bring up those types of topics in

15

A.

Okay.

16 conversations with Jeff by way of saying, look, we

16 I believe would have been subniitted 1n 201 O. the end of

13

A.

We were very careful about not putting any of

14 our senior managers in what we call the firing line.

We

nat would have been a board roport that

17 believe we've got capacity issues, we believe that wa

17 the fiscal year.

18 don't even, you know, what our lack of place may be.

16 number, Jeff had a,ked her to change it from what H wa•

19 Let' s • • you know, we• re growing, we need to do X. Y,

19 to, I believe. one point two m1111on.

20 and Z.

20

21

So. I think how ws tried to manage that was to

22 broach it in a way where we didn't have to point the
23 finger to say, Kyle said you said this.

a.

Okay,

And Hope realized that the backorder

And then did Ns. Coleman report this

21 change to you before or after this June roport was given
22 to the Australian board?

That was a huge

23

A,

I can't be sure of the tlmeframes.

24 concern for our staff, that they were going to be put in

24

Q,

Okay,

25 a situation where Jeff would find out that they were

25 the June board report and then when -- was there a

And that's -· fair enough.

Was it - - so

Page 58
1 talking to us. and I guess we were trying to support

2 Jeff in his role.

We wanted it to work.

We were trying

3 to give him the directives, suggestions, start the

Page 60
1 meeting held in June of the Austral 1an board?

I was

2 under tile impression it was some time in August that
3 meeting was held.

4 communication to get these issues out on tho tabla.

4

A.

Uh, then Hope -- okay -·

5 But, ultimately, it didn't work.

5

Q,

Just go ahead and walk me through it to the

6

a.

So, I guess I'm trying to understand that Kyle

6 best of your recollection.

7 Brown says, The vice president of the company has told

7

8 me to only sell to plan, which I guess you perceived as

8 asked to change those figures, again, we wanted to give,

9 a problem.
A,

Absolutely.

After Hope advised me that she'd been

11

a.

Okay.

10 information. so Geoff Inglis, one of our external board

But at no time did you go to Hr. Huber

12 and say, Hey, this is what Kyle Brown is saying.

Did

13 you do this?
A.

Correct.

15

a.

And so you didn't give him the opportunity to

14 spreadsheet • · I think you have a copy of it in your

16 explain whether that was true or not?
Not in such a direct way.

11 members, developed a spreadsheet to determine if you
12 plug in a figure -· sorry, this is going to got
13 c1>mplicatod •· what ft effectively was, it was a

14

A.

Okay,

9 I guess, Jeff CORplete ability to give us the right

10

17

A.

However, we did

18 speak to him about those topics, but we never used

15 notes · 16

a.

Yes,

17

A.

- • of opening orders from Hay 2009,

And what

18 it did is it extrapolatod down to what our backorders

19 people's names.

19 should have been at the end of June 201 0.

20

20

Q.

Okay.

21 the board report, as I understand. that was a report - •

21

A.

Okay.

22 it was a report that was submitted to the board in, what

22 for Hay 2009, and the result was it came out at two

23 was it, like August of 2010 for that meeting; is that

23 point four million --

24 right?

24

Q,

Okay.

25

A.

-- as it should have after putting in correct

25

Q.

A.

This issue with the -- the backorder issue on

That wasn't the official board report.

That

Now, liape had put the opening figure in

Clearwater Reporting of Washington and Idaho, LLC
bud@clearwaterreporting.com
208-743-2748
470

Page 16 (Pages 61-64)
Page 61
1 information,

Page 63
1

A.

It• s a s.al es order that we can't - Fulfill.

2

Q,

Okay.

2

Q.

3

A.

I was advised by Hope that sh• showed Jeff this

3

A.

•• fulfill.

4

Q,

Okay.

4

spreadsheet, and Jeff advised her to make it work,

8-ecause

5 change whatever you need to change to show the closing

5 catch up to where it is?

6 balance or the backorder figure being one point two-, one

6

7 point four, whatever it was .

you've got to 1 et the capacity

A.

Exactly.

a.

But so, a backorder -would represent a sole that

Q.

Okay.

8

A.

So, she changed the opening figure fo ttay 2009

9

A.

Yes.

1 O but didn't actually realf ze that changing that so

10

a.

And were those backordors, were they all like

11 significantly, it actually changed the orders on the

11 money has been paid or just a promise to pay?

12 right-hand column to a minus figure, which is illogical.

12

13 So, that showed very clearly there was something wrong

13 stage.

had al ready been made?

A.

I don't believe they were invoiced at that

14

a.

Okay.

15

0,

Okay.

15

A.

The orders were in the system

16

A,

Now, when I showed that to the board, and I

16

Q,

Okay.

17 wrote a report about it, what we wanted to do was ask

17

A.

--

18 Jeff about this report and work out what had happened in

18

Q,

Okay,

19 between.

19 invoiced and paid for.

14 somewtiere.

20

Q.

Okay.

So other than -· and I think you did

..

ready to be produced,
So, some of the backorders may have- been
And there may be others that

20 had - . may or may not come to fruition?

21 write ·• and we talked about it yesterday in an email to

21

A.

I would disagree.

22 ,the board with your opinion of what had happened and

22

a.

So, it would be your opinion that all of the

23 transpired; is that right?

23 backorders would be ones that had to be purchased by the

24

A,

Yes,

24 end customer?

25

Q.

I think it's one of the exhibHs; is that

25

A.

Yes.

Q,

So, there would have been a contract to

Page 62
1 correct?

Page 64

Did you see ... ~ it was identifiod as, I

2 believe, one of the exhibits yesterday.

Let me take a

3 look through there.

2 purchase or something.
3

A.

I'm not sure of the legalities.

Take a look at ExhibH 24,

4

Q,

Okay.

A.

Yes.

5

A.

But if we talk about backorders, we don't then

Q,

Is that -- was that your report that was made

6 assume that those may fall

7 to tho board?

7

A.

Yes.

8

Q.

So, l'm trying to understand -- I just want to

a.

through.

So 1 yeah, I guess that·s it.

I don•t want to

harp on this but you said -- none of tho backorders in

9 tho list of backordors would be contingent in any way,

1O understand is that there was a board report done in June

1 O shape or form.

11 in which the sales figure numbers were changed by

11 that product and get the noney for it.

12 Hope Coleman, al 1 egedly at Jeff Huber· s reQuest, and

;2

A.

Yes.

13 then a spreadsheet was sent out after that - - that June

13

Q,

How, in L ightforce, if you know, are the

14 2010 board report to try to figure out what sales

14 backorders documented?

15 figures actually were or what; is that right?
16

A.

No.

They're not sales figures.

15

That was a

17 backorder.

18

Q.

A.

They would a 11 be, wo are going to so 11

I believe the process is the sales order is

16 entered into Oracle, which is the ERP system ·~ you're

17 talking Lightforce USA?

Oh, backorders.

Backorders, okay.

So, is a

19 backorder different from a sale?

18

a.

Oh, yeah.

11)

A,

..

l 'm sorry.

Lightforce USA.

entered into Oracle, and that generates --

20

A.

Yes.

20 and I don't know whether the terminology is right, but I

21

a.

In what way?

21 would say a work order, and that is then picked up by

22

A.

A backorder is an order that's sitting in the

22 production.

23 system, waiting for production to catch up so it can

23

24 actua 11 y fulfi 11 the sales order.

24 purchase order or invoice or contract associated with

25

Q.

Okay.

So it's --

Q.

Okay.

And so where would the corresponding

25 each one of those orders, where would it be stored?
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1

A.

In Oracle.

2

IL

So what?

Do they get scanned in or is it

3 electronic or do you know?

A.

I don"t know for sure.

However, I r;.an imagine,

be attached to a custo•er, and the customer would have

7 some sort of corresponding invoice that would be
B

9

generated once the order's fulfilled,

a.

2 sense, you talked to Ms. Coleman first
3 explained what happened.

5 knowing a little bit about ERP systems, the order would
6

Page 67
1 guess thh number on the spreadsheet that didn't Make

Okay.

1

and she

But did you havo any

4 conversations with Nr. Huber after that?
5

A.

Yes.

We did havo conversations with Hr, Huber-,

6

and we asked him to reiterate.

7

it was actually two point four at this stage whon we

8

wore still over in the US, I don't believe, but we did

We didn't show h iM that

9 ask him was he sure of the figures because our biggest

10

A,

That's my best understanding.

10 issue was if wa had two point four million in

11

0.

Okay.

11 t>ackorders, it clearly showed we had a capacity issuo.

12

A.

But it may be wrong.

12 So, that was our biggest issue from the board

13

a.

Got it.

13 perspective.

14

And so the -- do I have it right, though, that

14

Q.

Okay,

15 this spreadsheet that was created by Nr. Inglis on the

15

A.

So, what we wanted Jeff to como to the

16 board, that was created by him after the June 2010 board

16 understanding of was we did have a capacity issue,

17 report which was believed to be inaccurate?
18

A.

17 however, we,, again, didn't want to put Hope in the

I would believe so, although it could have been

18 firing line to say, this is -- this is how we know.

19 that it was croated, based on just the information Hope

19 That's why we asked Geoff Inglis to dove] op a

20 was giving me before we actually saw the board report at

20 spreadsheet so when Jeff Huber camo to Australia, we

21 the end of Juno,
22

Q.

Okay,

l can't been suro.

21 could actually go through it with hire in detail.

So, when Hs. Coleman reported the

23 information to you that these numbers had been -- well,
24

let ~e ask you this:

Did she report that the backorder

25 numbers had been changed to you, or did you see that

22
23

a.

Okay.

And so, timeframe, do you remember how

far in advance at that Austral la board meeting this

24 issue was discovered or brought to your attention?
25

A.

I would say around -- what?

Sorry, what --

Page 66
1 thare was th1 s negative number, this strange number in
2

Page 68
1 which issue?

the backordors and call her?
A.

Q,

She did not realize that there was a negat;ve

4 result in the spreadsheet,

I picked up on it.

Q.

Okay.

A.

And I believe Jeff picked up on it.

3

S didn't even realize·· I guess ·• intentionally -She just

and then it's not brought up with Mr. Jlubor

7 until this board meeting in Australia at the end of
8 August, how many months was it did you know about it
9 before 1t was brought to Hr. Hubor's attention?

10 did exactly what was asked of her.

10

11

11 Approximately.

Q.

Okay.

So, when you saw this spreadsheet that

12 had this inaccurate number that you picked up on, what

13 did you do?
14

A.

Old you ••

12

A.

Q.

Possibly two oonths, I would say.

So, when was Nister ·• when was Jeff llubor

13 first informed that you or the Austra 1 i a board be l ievcd

I asked Hope how did -· how can that happen,

15 and she told rne, because I'm not a finance person, so
16 she took 111e through and it made logical sense.

~~

Uh-huh,

a. --

And when l

Sha went, I

9 saying, I didn't intend for that to happen.

I'm trying to understand when you -·

4 when this backorder issue comes to your attention
A.

7 asked Hope about it, she was mortified.

The backorder issue that we have just been

talking about.

I then

14 there was a ,problem with these backon:ler numbers?

Y11as

15 it at that board meeting?
16

A,

I don't know whether it had been discussed

17 asked her to provide ne with the Oracle data that would

17 prior to the board neeting in a11y wayt shape or form but

16 support the opening number that she put in in 2009 and

18 certainly at the board meeting.

19 the open orders at tho end of June 2010, so we could

19

20 support the two point four mill ion dollar backorder

20 explanation for that?

21 figure with Jeff if we needed to, so we could clearly

21 in the numbers?

a.

Okay.

Do you recall whether he providod any
For the di f1erent discrepancies

22 demonstrate what was shown on the spreadsheet and what

22

23 was demonstrated in the board report was not actually

23 would have needod to go back and speak with Hope and

24 what was sitting in the Oracle system.
25

a.

Okay.

So, when th;s issue came up on this, I

A.

He was quite evasive and just suggosted that he

24 work out what wont wrong.
25

Q.

Okay.

He didn't really understand.

And that was your recollection of what
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Page 69
1 was said at the board meeting?

Page 71
1 between yourself, /Ir. Dennis and /Ir. Huber; is that

2

A,

Yes.

2 right?

3

a.

Okay.

3

4

A.

It may have been more but --

4

5

Q,

And as I understood it, he had beon off hunting

Outside of the board?

A,

If I could just clarify, the board meeting in

Australia was in September.

5

Q.

In September.

6 with Hr. Den.nis and some clients for what, three, four

6

A,

And yes, there were- meetings.

7 weeks before that board 111oeting?

7 back in, I believe, August 2010 before Jeff came to

6

A,

I don't know,

9

Q,

So, after -· was therec anything else, changes

8

a.
10 canf.u sed.

11 than the two instances you· va talked about?

11

A,

No.

I became awarn of the fact that Jeff would

13 go through everybody's board reports, so Mark. Jesse,

So -Ray and

r

came

America.

10 in theso board reports that you became aware of, other

12

Okay.

We are going to have to get this straight.

I'm

So, you had talked about Ms. Co 1 eman

12 identifying this backorder issue.
13 the board.

You wrote a report to

It was brought up at the board meeting in

14 everybody that submitted board reports, and he would

14 Australia which took place in September.

15 take out anyth;ng that he didn't feel the board either

15

A,

Uh-huh.

16 needed to know, or what he didn't want the board to

16

Q,

All right.

17 know.

17 meeting did you have any meetings with /Ir. Huber about

18

a.

Okay.

19

A.

Such as lead times.

18 this backorder issue?

Even to the ox tent, I was

20 advised, you kn-ow, how the economic- clinate in America

21 is doing.

/Ind then so, before the board

So, he didn't •• it sounded as though, and I

22 can only go by what I was told, but 1t sounded as though

19

A.

I don't believe wo touched on that

20 specifically.
21

Q,

Okay.

But did you • - after the board meeting

22 in September, were there meetings between you and

23 anything slightly that could be perceived as negative,

23 Hr. Dennis and Mr. Huber while he was ;n Australia?

24 either towards the business or the potential of the

24

A.

Yes.

25 business, ~as taken out so not too Many questions would

25

Q,

Okay.

And was that immediately following this

Page 70
1 be asked.
2

Q.

Pago 72
1 board meeting?

Now, you say it was taken out so questions

3 wouldn't be asked.

That's your opinion?

4

A.

Sorry,

5

a.

Did you go back through the board reports of •·

That is my opinion, yeah.

6 prior to June 2010 and review any of them?

A.

I can't remember the time frame-s.

I would •· I

3 would say that would bo safe to say.
4

Q.

Okay.

So, what was discussed at those

5 meetings, the ones aftor the board 111eetlng?
6

A.

Okay.

We talked •• sorry, I'll have to go back

7

A.

By myself?

7 and say prior to the board meeting, we had discusoed a

8

Q.

Yeah.

8 way of structure. I guess, talking about a structure,

Have you gone back and looked at any of

9 them to sea if there is anything negative or projections
10 or anything 11ko that in those reports?
11

A.

12 out.
13

No, because I wouldn't know what had boon taken

I only saw the final copies.
Q.

Do you know how long this process had been

9 and thinking about a structure whereby what had boon
10 happening with Jeff changing everybody's board records
11 and information that was coming to the board, tllat wo
12 could circumvent that somehow.
13

Q.

When you say •we had discussions,· who was

15 reports, and then Kiaking a comprehensive presentation to

15

A.

Ray and I.

16 the Australia board, how long that practice had been

16 do that was by restructuring Jeff into a position

14 going on where Hr. Huber had been gettfog the board
We believed the only way we could

17 taking place?

17 whereby he would appear to tho rest of the ONG •• oh,

18

18 sorry, the ONG wasn't formed at that tfoe -· we

A.

Ever since I started joining the board

HI meetings, I believe that's the process that had been

19 developed a management group whereby Jeff and the rest

20 taken.

20 of the managers were on an equal footing, equal lovol,

21

Q,

Was that happening even before you started

22 being involved with lightforce USA?
23

A.

I don't know.

24

0.

Okay.

25 in August 201 O,

21 There was no one 1 eader.
22

So, effective 1y, what would happen is a 11 the

23 reporting and on all the information flow would be

So, after the board meeting in Australia

24 coming directly to Australia, rather than siphoning

r

25 through ona individual.

understood there was so•e •eet ing
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Page 85

Page 87

1 into the 0KG as the research and development director.

t then an electronic copy would have been saved on their

2

2

Q,

So how did you perceive his role in the company

3 was going to change or did change?
A.

4

His authority levels would be reduced whereby

5 he was effectively on the same level in terms of

as what his peers were.

6 reporting

server. I'm presuming.

a.

3

Our vision, I guess,

4

When you -- do you reca. l l when you were in the

United States to present that document to the tea~?

5

A.

No, I don' t,

6

O.

Would it hava been •• because l think the new

Sorry.

7 was to have the ON6 managing the business with the board

7 management structure was announced in October of 201 O?

8 overseeing and overviewing.

8

A.

Yes.

9

a.

So, i t would have been sometime after that, or

Now, to support that restructure, we looked for

9

10

a

consultant, business consultant. so to speak~

10 around that time?

11 Somebody that was completely independent, somebody that

Just to see if I can refresh your

11 memory here.

12 was quite different from the business manager we had

12

13 before that reported to Jeff.

13 been after that time.

We wanted somebody that

14 was at the very senior level, somebody that was able to

A.

I would logically say i t would have to h:.ivo

But. to be honest, I can't give

14 you a definitive answer.

15 coordinate the 0?1G, facilitate the communication. mentor

15

O.

How was Hr. Barkett hi red?

16 the teara members including Jeff, and provide a

16

A.

Hr. Oorkett was recommended to our board by one

17 cohesive -· I guess sonebody that would be the

17 of the existing board members at that tioe.

18 on-the-ground person, albeit they're only there one week

16

19 per month.

19 him?

But they would coma in and assist with

Q.

Did •• were you involved at al 1 in interviewing

A.

I mot with him before ho was appointed.

20 coordinating meetings, addressing any issues that needed

20

21 to be addressed and provide support.

21 actually reminded mo of that.

0,

22

Okay.

So that was -- I mean, that was

22 tho meeting, but apparently we met at tho airport and

23 l!r, Borkott - -

23 had a chat, and then he was appointed.

24

A.

That's it.

24

25

0.

•• who took that role?

25 your reco 11 ec:t ion?

A.

Yes.

O.

All right.

Okay.

Q.

And when did he start to the best of

Page 86

3

It sounds by your description, that

that's kind of Lightforce Australia board's eyes and

4 ears on the ground in the United States?

A.

Page 88
1

A,

November the 9th, 2010.

2

Q.

So, walk me through what happened, to the best

3 of your recollection1 after this Hr. Borkott comos on
4 board and the new management team happens tba.t leads up

I think we felt we al ready had the eyes and

5 to Hr. Huber going on vacation for two months in Hay of

6 ears on the ground because there was a lot of

6 2011 --

7 communici:ltion occurring between certainly myself and

7

A.

a most managers, including Jeff, so it wasn't really that

8

a. -.

9 so much as to provide on-the-ground support for th·e

g

A.

10 team.
11

Ho

I couldn't quite rcmernber

Yeah,
that eight-month period, seven-non th period?

Between the restructure of the 0KG and

10 discus,ions that we had with the whole group on how to

0.

Okay.

Was there anything - · you may have

12 answered this already.

11 work together effectively, what our expectations wore

So, at the time the ONG was

12 from the board level in terms of how the organization

13 created, that manage1r1ent structure, is that same time

13 was to be managed, th& convorsations I rem-ember having

14 that the job descriptions or authority level documents

14 with Jeff in particular, because obviously he was tile

15 were produced for each of those people?

15 one who was mostly affected by this change.

16

A,

Yes.

17

O.

And was a •• was a copy of that provided to

I stayed in

16 semi regular contact with him to see how he was doing,

18 each ono of the members of the OKG?

17 how ho was fee 1 i ng, how he fol t the team was supporting

18 him, how he felt he was supporting the teaa.

19

A.

I would assume so.

20

a.

I take it from your answer that you didn't

And from

19 his stan.dpoint, he was suggesting it was all going

21 actually provide it to each of them.

20 relatively well from his point of view.

Did you provide

21

Q.

Okay.

22 the whole package to somebody that was supposed to

22

A.

He indicated that he was trying to oodify his

23 distribute it, or do you recall?

23 behavior.

24

24 communicate •ore effectively.

A.

I'm trying to think.

I think l was actually in

25 the US, and I presented the document to the team.

And

He was feeling as though he was able to
And I got the impression

25 that from his personal point of view, it wasn't going
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Page 89
1 to be .. • he. had some conce-rns.

He had concerns about

Page 91
1 The feedback I was getting from Jesse was th at he would

2 the quality, you know, who was really looking after

2

3 that.

3 production leads.

He was a bit concerned about some of tho

go down and st;;1rt having -conversations with tho
On more than one occa.sion ho stopped

4 production issues but, all in all, I got the i0<pression

4 the production line because there was a perceived

5 as though he felt it wasn't -- it wasn't going too

5 quality issue.

6 badly.

6 in the finances.

7

Q,

Okay.

8

A.

I also maintained cornmunicatlcrn with the rest

He -- I don't think ho got that involveu

It was mainly with the production

7 staff, which is our biggest department in the

9 of the team members and obviously William.

Willian and

8

organization.

9

a.

One of his role during that restructure was

10 I had a weekly phone hookup and some of the information

10 quality assurance, wasn·t it?

11 and feedback I was getting from Wi 11 i am and tho rest of

11

A.

Yes, it was.

1.2 the team members was probably not quite as co11forting as

12

Q.

Wt1S there any·· when Hr. Daniels was giving

13 my feedback from Jeff.

13 this feedback, that he l>elieved that, to use my words,

14

So, main issues being that Jeff was still

15 getting very involved in production issues, was still ...

14 that Hr. Huber was interfering, was there any
15 investigation done to determine- if that "interference was

16 how can I explain this -· he was still behaving with a

16 proper or not, or if what Hr. Daniels was saying was

17 level of authorHy that he had when he was VP.

17 true?

So, he

18 would ask individuals that reported to the OHG to do

18

19 certain things.

19 OHG meeting that William Barkett had facil Hated when

I know one issue that was brought up

A.

I understa11d that there was a discussion at an

20 before was that he stopped the i;roducti on 1 i ne if it was

20 Jesse had gotten quite emotional and qui to upset,

21 a perceived qua1 ity issue.

21 the whole team started then providing feedback where

22

22 they discussed what was working well and what wasn't

We had already, through communication and some

And

23 the mentoring that we tried to do with the group, was to

23 working well.

24 try to encourage the OHG members to liaise with each

24

25 other before they actually undermined each other and

25 agenda i tern about roles and respons i bi 1 i ti es whuro ovc.ry

And that ended up resulting in an ongoing

Page 90
1 went directly to staff.

That was a really clear

Page 92
1 meet1ng William tried to facilitate the teafl into being

2 directive, and I guess something that, to build a

2 very specific abO\Jt understandfog what their roles,

3 cohesive team, you have to have a level of respect for

3 their responsibilities, and how they would interact with

4 your peers within that group.

Jeff. from the feedback I was getting, was

5

4 oach other to make sure that they weren't stepping on
5 each other's toes.

6 continually undermining the OHG members by going

Q,

Okay.

But I mean -· and I guess what I'm

7 directly to the staff as opposed to going through the

7 looking for is you' n

8 manager and going -- talking to the staff.

8 that is saying things are happening that he doesn't

9

a.

Okay.

Was there -· when you were getting that

10 feedback from the other members of the ONG, was there

getting feedback from Hr. Daniels

9 believe is proper, but did anyone or did you ask anyone

10 or did you do any sort of investigation to determine 1f

11 any investigation done to determine if that was true and

11 what Nr. Daniels was saying was true and accurate or

12 accurate or not?

12 not?

13

A.

We actually spoke with Jeff about some exanples

14 of that when I believe we were back in Fel>ruary of 2011.

13

A.

Yes, I did.

I actually spoke to Jeff about the

14 issue.

15

a.

Okay.

15

a.

Okay.

16

A.

And discussed very clearly that, albeit it may

16

A.

And Jeff also agreed that it happened, anu

17 be difficult because he had a VP role, but now he was a

And what --

18 peer to the rest of tho O~G, to make that transition

111 to do X, Y and Z.

19 workable, he really had to consider his own behavior, he

18

20 tiad to consider how he was communicating with the other
21 members of the team and i11 particular the staff that sat
22 underneath the ONG.
23

Q.

Okay.

What were the particular examples where

24 what he was doing was not appropriate in your "ind?
25

A.

It was primarily with the production people.

110

17 did use the fact that it was a quality issue, I needed
And · -

a.

Okay.

20

A.

So, do you want me to go on?

21

a.

Yes I please.

22

A.

Again, at that meeting, and I c-an only say that

23 that was probably in February.
24 him.

I was. face to face with

lt was.n 1 t a phone discussion.

I, again, counseled

25 him and encouraged him to be very aware. of how he spoke
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1 to people, facial expressions~ communication style.

The

Page 95
1 Was there any -- did you ever do any written

2 fact that, you know, a lot of time what Jeff would do is

2 correspondence to either tir. Barkett or Mr. Dennis about

3 do something and then apologize for it, I'm sorry, I'm

3 Mr. Huber irriproving his communication skills with other

4 sorry.

4 people?

Or apologize before he was even going to do

5 anything.

So -- and I explained to hin that his role was

6

Oo you recall that?

6

A.

No.

6

Q.

You don't think you ever sent any l ettors to

7 really to rebuild trust with the team, to work very hard

7 anyone saying he was i1nprovin9?

8 at becoming a trusted peer wlthin the group,

6

Because he

9 understood that people had perceived him a certain way

ID because I had certainly given hiR that feedback.

1D

He -- every tims I spoke with him, I felt as

11

A.

I don't believe so.

It would have been dono

9 through open cornmuni cations.
Q~

So, what happened -- so this i ssuo with Josso

11 Danials. were there any other issues that you can recall

12 though he understood where I was coming from, end he

12 that you had to talk with Nr. Huber about, this, I don't

13 understood tl1e suggestions that I was trying to give to

13 know, just talking about undermining other people on tho

14 him to alter and modify his, his -- I call it a style,

14 ONG?

15 But, unfortunately, it, from what I understand, it

15 happening?

16 wasn't maintained.

16

So, I did speak to him about that issue.

17

I

Do you recall any other spec1f1c examples of that

A.

Just generally still encouraging him to focus

17 on his role ancl not be so involved in other people's

18 again reiterated the fact that. as a peer in a peer

18 areas.

19 group, you don't build trust by undermining your peers.

19 management meetings wore very, very long, very

20

a.

Okay.

And l guess what I'm trying to get at is

The feedback I was getting was that the

20 protracted, and that was duo to tho perception that Joff

21 Hr. Daniels reports an event that he deems was not

21 was quite adverse to most things that the managcmont

22 appropriate, and you said you talked with Mr. Daniels

22 group was talking about.

23 about it, and you talked with Nr. Huber.

23 suggestions, Jeff was perceived to still be operating: at

24

Did you do any written report to anyone?

Did

25 you prepare any findings of this is what you believed

So, any planned moving-forward

24 trying to take the 1 ead ancl be the VP, so to speak.

25

Cl.

Now, I understand during -· are you talking

Page 94
1 happened?

Oid you interview anyone else who may have

2 been a witness to any of this?
3

A.

No.

4

0.

Okay.

Page 96
1 this time after the management change, frOJ< the ONG to

2 .... from Hr. Huber as vice president to this ONG group?
3

Did you -- did you do any sort of

5 di sci pl inary procedure like write Hr. Huber up for

A.

Yes.

Q.

Now, l understood that Hr. Borkett was hired to

5 faci 1 i tate these meetings and run the meetings?

6 inappropriate behavior, doing what he wasn't supposed to

6

A.

Yes.

7 be doing?

7

0.

And the feedback you were getting is that he

8

A.

No, I didn't,

Can I just -·

8 was allowing Hr. Huber to rufl the meetings?-

9

Q.

Go ahead.

10

A.

--

11

a.

Yeah,

11 certainly an indication that there's lots of tirno needed

12

A.

It wasn't a normal practice for, I don't think,

12 to explain things, get changes agreed to by the wholo

9

expand on that?

A.

No.

I don't believe Hr. Huber was boing

10 successful in runn-ing the meetings. but there was

13 the organization to write formal reports

I

so to speak.

13 group.

But I think Hr. Barkett can expand on that more.

14 I think in my view, in my HR capacity. the verbal

14

15 performancs reviews that were ongoing with Jeff and the

15 any of those management meetings that OH group, that

Q,

Okay.

Because I take it · · did you ever attend

16 reviews of how everything was working out, and, you

16 Borkett was heading up?

17 know, I was very clear and open with him about areas of

17

A.

18 improvement required.

16

a,

How often would you do that?

19

19

A.

Only whon I was in tho US.

20

0,

Okay.

I tried to facilitate and assist in how ha

20 could improve in those areas.

So. albeit, it wasn't

21 documented, it was very clear in my mind wa were going
22 through

a process.

And every time I went back to the

Yes.

22 first, what, five months of 2011; is that right?

23 US, I would be reviewing that with him as well as, like

23

A.

Yes.

24 I say. semi-regular phone conversations.

24

ll.

Okay.

25

a.

Okay,

I wanted to ask you about the timeframe.

Because we're really talk1ng a period of

21 what, October, November, December of 201 D and then the

Do you reca 11 how many t i,nes you would

25 have been back to the United states durin9 that
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1 timeframe?

Page 99
1 one.

I tho"ght I had,

I must have lost it or whatever.

2

A.

Including ~ay •• possibly three.

2 Which was - - yeah. anyway.

3

Q.

So, and I take it you came back in February of

3

4 2011.

You had a flsati ng with Hr. flubor at that point in

5 time?

So I said t-0 him, Well, you really need to have

4 one signed just like everybody else.
5 issue.

He said he had no

So he signed one, and I believe I witnessed it,

6

A.

Yes.

6 When I 1 ooked at the document after he si gnod it. I

7

a.

ls that the same time that the deed of non

7 noticed that the document wasn't the document that I had

S disclosure and non competition agreement was signed?
9

A.

Yes.

10

a.

All right.

11 how that came about.
12

A.

Tell me a little bit about that,
Your recollection.

How it came about.

8 sent to him back in 2008.

It had been altered,

9

a.

Okay.

10

A.

And when I queried him about that, he indicated

11 to me that he had sent the document to an IP attorney.

My understanding was always

12 Dean Craine, maybe I haven't got the title right, and

I really didn't have any

13 Dean Craine had advised him that the document was not

13 that Jeff had signed an NOA,

14 reason to believe that he hadn't··

14 legally binding, and he had taken out the sections that

15

a.

Okay.

16 were, in fact, not legally binding.

16

A.

- - because back 1 n 2008, I had - - it was part

16 Well, which ··well. I knew already which sections they

17 of my role - - been requested by the board to ensure that

17 were.

18 all NFO and -- I'll sorry, Lightforce USA and Lightforce

18 the entire document.

19 Australia --

They were probably tho most lmportant sections of

Upon further investigation and discussions with

19

20

a.

Yeah.

21

A.

-· had signed one of those.

And I said to him,

20 other people that were involved in the NOA and the
I'm sorry.

That

22 was 2006 when I first started.

21 signing of the NOAs, I found out that · · sorry, I found
22 a copy of an email that Jeff had sent to Dean Craine,

23

a.

Okay.

23 asking him to look over the original document, I believe

24

A.

In 2008, I emailed Jeff and asked hfa to make

24 to be the original document that I sent to Jeff.

25 sure that everybody sign• tllis NOA.

And I didn't follow

26

Q,

Right,

A.

Dean had responded to Jeff, saying it looks

Page 98
1 up with him to say I needed the copies back.

2 presumed it was a board directive. it would happen.

2 fine.

In 2011, I don't know how the conversation came

3

Page 100

l just

4 up or why it was even requested, but I asked him whether

It·s fairly comprehensive but, in essence, it

3 looks fine.

The only areas you need to look at are the

4 laws that are stipulated because we had set Austral ion

5 he signed a copy of the NDA, and he advised me that he

5 laws and it should be changed to Idaho law.

6 had.

6 said, Speak -- and in the email, if I'm quoting it

And I asked Hope to give me copies of everybody's

Bu\ he

7 NOA becaus.e I'm starting to have a central filing system

7 correctly, it said. Speak to Hon i ka. and we· 11 get the

Bin Australia for all legal documents.

8 changes made.

9

Q.

Okay.

10

A.

ttope advised me that · • she gave me the copies

11 that she had and advised me that Jeff didn't have one.

g

a.

Okay.

10

A.

Now, obviously, I've never heard anything.

11 d1dn 't ever see that email.

I

Jeff nover contacted mo

12

a.

Oid other people on the OH6 have the NDA?

13

A.

Yes.

13 I mean, effectively, it was completely inaccurate what

14

a.

So, he was the only one that didn't have one?

14 Jeff had told me on two occasions regarding the t1DA.

15

A.

I think he and Kyle didn't have one.

15

16

a.

Okay.

16 for -- particularly for the R aod D team, and Jeff and I

12 about suggested changes and -- so that was a big issuo,

We discussed the importance of having an NDA

17

A.

I think.

17 negotiated some other wordin9 around the non competition

18

a.

Okay.

18 portion.

19

A.

I • · don't quote me on that one.

19 that was tho final document that he then signed in, I

20

Q.

Fine.

21

A.

And so I asked Jeff again.

22 asked for the copies. and you haven· t signed one.

24 us a satisfactory answer.

And

20 don't know ·• I don't know when he signed the final
I said, Well, !'ve
And

23 he said, Uh, uh, hang on, uh, uh, and didn't really give

25 extent.

That is the portion he had an issue with.

21 document.
22

Q.

Take • look at the exhibits.

I think we had

23 some of these as exhibits.

And I did push to a certain

24

A.

That was the original email that I sont.

I said, Jeff, you actually told me you signed

25

a.

And you're referring to Exhibit 10. yes?

And
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Page 101

Page 103

1 that 1ooks 1 i ke it's in 2008 7
A.

Yes.

And this Exhibit 11 looks as though it's

A.

Yes.

Q,

Okay.

And then so, Exhibit 16 is tho one that

3 the original NOA that was sent with my email in

3 was actually signed after the negotiations between you

4 Exhibit 10.

4 and Mr. Huber?

a.

Is that -- okay.

I guess if you look at the

6 1 ast, second to 1 ast page, it has the South - -

7 governmental laws in South Australia'?

A.

Yes.

a.

And it -- there was some discussions yesterday,

7 some were with ttr. Dennis, but tell me how it cai;,e

8

A.

Yeah.

8 about, the non competition provisions in the

9

a.

All right.

9 Exhibit 16 were negotiated, that Part 2, non

10

A.

And then -- do you want 111e to go through these

11 as we go or?
Q.

Yeah.

13

A.

ExhibH 14. it looks to me 1 i ke the altered

What is Exhibit 14?

15 the NOA, which I thought was the original unaltered NOA.
Q,

Okay.

17 though, is it?

A.

That was primarily negotiated between Jeff and

12 myself.

14 document that Jeff had signed after I asked him to sign

16

10 competition?
11

12

rmA

This isn't the one that he signed,

13

Q.

All right.

Tell me what you re•omber from

14 those negotiatiorrn.
15

A.

I was explaining to Jeff that he and I and tho

16 ONG had a responsibility to safeguard the business as

That's just a template?

17 much as they could in terms of Rand D1 in particu1ar,

Sorry, yeah.

18 the R and D group leaving our employ and going to a

18

A.

19

a.

Okay.

19 competitor and using our intolloctual property, basod on

20

A.

That's not the one he signed.

20 what they have learned or understanding what our socrots

21

Q,

Okay.

Looking at that Exhibit 14, if you look

22 at the second page
23

A,

Uh-huh.

24

Q,

--

--

NF0553, it has a path name in there.

And it

25 looks like it's got user Hope, H. Colelllan?

21 are, ! guess.

22

Q.

Sure.

23

A.

I explained to Jeff the i•portance of having

24 such a non competition portion in the NOA because if you
25 go back to the previous one that ho alterod, ho had

Page 102
1

A.

Uh-huh.

Page 104
1 taken that whole section out.

2

a.

Yes?

2

a.

Okay.

3

A.

Yes.

3

A.

We needed that protection.

4

a.

All right.

And SO, is that something that

fie agreed,

Jeff

4 was vary cl ear, though, that ho wanted sona sort of a

5 would have come from her system?

5 safeguard in there that if we were to remove him or any

6

A.

I presume so.

6 of the R and D members from thoir position, and we

7

a.

So, is it that she had made the changes to the

7 expected them not to compete with us, that how would

A.

I don't believe that that outlines that.

9

8 NOA?

9

8 they, you know. livo financially.

I

10 th1nk that's who it was printed from or whore it's print

11 from.
12

11 we're just saying they can·t work in our industry for a

a.

13

Do you think thero's a file contained-· okay.

12 period of twelve months,

So, then Exhibit 15, is that-· that's·- is

13 that twelvo-month poriod, hopofully, our IP had

14 that the one that -- it looks like lt was signed by
15 Nr. Huber.

! didn't see a date on it.

Is it your

16 understanding that that was signed in February of 2011?
17

And, you know, we discussed backwards and

10 forwards, that we'ro not saying they can't work, but

A.

I would say so because, in my recollectfon, I

l8 think the -- him signing it, me discovering that it had

And the intention thero was in

14 doveloped to an extent that anybody that had left,
15 wouldn't be -- it wouldn't be a huge risk for us.
And I said to him, if I put a provisfon in

16

17 there that if we terminate anybody other than for
18 performance·related reasonst obviously, we•re not going

19 been altered and then drafting a new one, in ny head,

19 to pay for somebody that has done something to the

20 was all done fairly quickly in succession.

20 company. you know. performance~related, we would p.ly

And that was

21 done in February.

22

a.

I'm assuming: it would have been when you were

23 in the country?

21 them for twelve months while they found another job,

22 And he was comfortable with that, and I endeavored to
23 document that in Section 2.

a.

24

A,

Yes.

24

25

Q.

In the United States?

25 prepared?

Okay.

So, is that SecUon 2, is soMthing you
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Page 105
2

A.

Yes.

a.

And I guess you presented this document to him,

Page 107
1 honest.

3 and he agreed to it?

2

a.

Okay.

Did you have any involvement in the

3 drafting of the enp l oyee manua 1 s for Lightforce USA?

4

A.

Yes.

4

A.

5

Q.

Did you •• did you discuss the payment for the

5

a.

None at all?

6 12 months with Hr, Dennis first?

6

A.

None.

7

A.

Yes.

7

a.

Did you ever review or look at then or anything

8

Q,

It was something he was agreeable to?

8 like that?

9

A.

Yes.

10

Q,

Did-· in Paragraph 3.2.3, you wrote,

11 Performance issues., for the purpose of this clause, is

No.

9

A.

Glanced, but not in detail.

10

Q,

Okay.

Who, to the best of your knowledge,

11 would have been responsible. or would have made changes

12 defined as substandard performance, which is properly

12 to the employee manual for Lightforco USA?

13 managed through a perfornance management program,

13

A.

I honestly doll' t know.

14 including a formal warning process.

14

a.

All right.

15

Did Lightforce USA have a performance

15

A.

Now, I would say it would be Debbi.

16 management program in place?

16

a.

Debbi Duffy?

17

A.

I believe that there was a -- and I've never

17

A.

Duffy, l would imagine.

18 really seen it -· I think there was a form that was used

18

a.

Okay.

HI for production staff.

19 responsibi 1i ty after - - from the ti .me she was employed?

That's my understanding of the

20 process.

21

0.

Okay.

So when you wrote "performance

22 management program,• what were you referring to?
23

A.

Discussions, talking to the individual about

That probably would have been her

20

A.

Yes.

21

a.

All right,

And would it have also have been. I

22 can't remember his name, Oenton?

Was that .also part of

23 his responsibility?

2:4 where they needed to i11prove, offering mentorship where

24

A,

Bruce?

25 we ooul d assist.

25

a.

Bruco.

1

A.

Bruce Burton?
Burto11, yes.

Page 106
Q.

So, you weren't referring to this performance

Page 108

2 management program that was in place with Lightforce

2

a.

3 USA?

3

A.

Possibly.

4

a.

Okay.

A.

No.

Because I wouldn't have imagined that that

5 would have been ap,propriate for senior managers.
0.

Have you • • the performance management program

7 that you just talked about you believe Lightforce may
8 have had, where would

it have been located?

You said it

9 was some form?

10

A.

I'm prasu~ing it's a form.

And 1t would be

11 so~ething related to the menu, I would say.
12 know.

I don't

I've heard Jesse talk about writing people up,

13 and I'm presuming there•s a forll't for writing people up.
14

Q.

What were you •• what were you envisioning by

15 the term •rormal warning?"

What is a formal warning in

16 your mind, as opposed to an informal one?

17

A.

I gue-ss I -· again, either discussion or a

6

A.

Uh-huh.

7

a.

Okay.

9

A.

None.

Q.

Do you know who would hava prepared it?

11

A.

Ho.

12

Q.

All right.

No involvement with Hlster --

13 pres~ntin9 it to Kr. Huber for his signature or
14 anything?

15

A.

No.

I would suggest it would have boon our IP

16 attorney.
17

a.

19 will be terminated or may be terminated.

19

20

So, in your mind, "formal" is either a

Did you have any involvement in that

10

18 that was.

0.

This was this potent assignment.
Yes.

8 lead to the creation of that particular document?

1 a letter saying if things don't change. your employment

21 discussion or a letter?

YeHerday I asked Kr. Dennis a question

5 about Exhibit 23.

And I don't think Hr. Dennis remembered who
Do you recall who the IP attorney 1 s?

A.

Glenn Be 11 amy.

20

a.

Bella•y.

21

A.

I don't know.

a.

Okay,

Where is Mr. Bellamy located?

22

A.

I would say so.

22

23

a.

So, what would be an informal warning in your

23 you're in the United States February of 2011 and you get

So, after tho -- walk mo through when --

24 mind, then?

24 Nr. Huber -· before I move on -- strike that.

25

25

A,

There's probably not too much difference to be

Before I move on with that line of questioning,
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Page 111

Page 109
1 did you go back and review all the non competition NDAs

2 changed so many things to try to facilitate a good tea111

2 for all of the employees of Lightforce?
3

A.

Yes.

1 l had, obviously, many, many discussions about we've

3 environment, Meeting board's needs, meeting i n<lividual

4

a.

Does everybody at Lightforce USA have one?

4 needs and it still wasn't •• it still wasn't working.

5

A.

I believe so.

5

s

a.

Did you have people re-execute new ones?

6 of Hay ti nal l y there was a decision made to make another

7

A.

I believe Hope did that.

7 changei is that c.orrect?

8

a.

When did tllat happen?

8

A.

Uh-huh,

9

A.

It would have been around the same time that we

g

0.

Yes?

You have to say yes on that one.

10

A.

Yes.

Sorry.

11

a.

I know.

10 discovered Jeff had changed th• documents.

11

Q.

Okay.

How we re they • · do you know what it was

12 changed from and to?
13

A.

Hy recollection would be that

I can't be sure.

a.

And so, I mean, I understand at the end

Okay.

I'm getting ti red, too.

12

MR. HUSCH:

It• s noon.

13

MR. SYKES:

Let's get lunch.

14 it would have been the original document that was

14 okay with you guys.

15 resubm1 t ted, I be l 1eve.

15

Stop.

If 1t's

Al 1 right.

(lo/hereupon, the deposition was in recess at

16

U.

Okay.

16 12:05 p.m. and subsequently reconvened at 1:30 p.rn.; and

17

A.

But I would have to check.

17 the following proceedings were had and entered of

18

a.

You be 1 i eve it was maybe ttope Coleman that

18 record:)
19 EXHIBITS:

19 undertook that process?

(Deposition Exhibit No. 31 marked for

20

A.

Yos.

20

21

a.

And you believe that was sometime ln February

21 identification.)
HR. SYKES:

22

22 of 2011?
23

A.

Yes.

23

24

Q.

So, what happened in February when you were in

24 botto11 there?

25

the United States?

You had talked about some meetings

Page
1 with Hr. Huber.

(BY

All right.

MR. SYKES)

Do

you see that number on the

A.

0434.

Q.

I've handed you what's marked as Deposition

110

Page

Do you remember anything else about

2 those meetings and your visit in February 2011?

A.

25

Q.

I think -- well, again, the tlmeframe's a

2 Exhibit No. 31.

112

This is an email, and it looks to mo

3 like you're responding to an email that Hope may have

4 little bit unsure, but I believe in February of 2011

4 sent you or some information you got from Hope Coleman;

5 when we were there, Jeff, Ray and I had a meeting aod

5 is that right?

6 where we discussed with Jeff • · and I thiok I started

6

7

off the discussion witll .. Jeff thought it'd been going

8 really well, and the feedback I was getting was that it

8

9 wasn't working quite as wull as we hoped.

9

And, again, giving examples of communication

10

11 style, his interference with departments, his 1 aclt of

A.

I don•t know if I'm responding to an email or

7 whether I'm just aski11g a question.
Q.

Tell me what -~ af'\d this email is dated

August 22 of 2010.

Tell me what was going on.

11 asking Hope there?

12 team, I guess, in terms of 111oving the organization

12

A.

I'm sorry, I'm still reading,

13 forward without lots of discussion and back and so

13

a.

Yeah. no, go allead.

14 fortn.

14

-And Ray was involved in that meeting an-d, I

15

16 think, Jeff was concerned.

I got the feeling Jeff was

17 c-onc:erned and was sort of saying, l 1 m doing my best and

18 I'm trying my best, you know ·- I don't want to put
19 words together that l can't quite remember.

But I do

20 remember Ray being very clear and specific ln saying.
21 Jeff, this has to work.

You know, there's really

22 nowhere else ta go after this.

\/hat uo

10 you recall about this margin analysis and what you ware

Please read it.

Does that refresh your memory about anything

15 during that time period?
16

A.

It does a bit.

We did talk about margins.

17 The.re was some concern that some of our margins. and I
18 believe this came out of the IO IQ contract submission

19 that was made where a retail price or a-· ['m not sure
20 if it was a cost price or a retail price for tho -- I
21 don't know which modal of scope it was, it is documented
22 in some other emails -· where Jeff had put a contract or

23

a.

Okay.

23 a price on the ID IQ contract of one thousand four

24

A.

This has just got to work.

24 hundred forty dollars per scope, I believe.

So, the message in my mind, and ! think Ray and

25

25

I was advised by somebody. and I can't remember
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Page 117
A.

I had hardly ever spoken to tha man.

2 not very visible.

He was

And R and D, when I was there, had a

3 note on the door not to interrupt and go in there.
4

Q,

Do you know whether he had made any complaints

5 to anyone at lightforce Australia prior to you talking
6

7
8

9

..

to hi11 on
A.

2

a.

Okay.

3

A.

Between February 2011 and Hay 2011, Lightforce

4 USA, my communication was still regular and systematic
5

with the OHG.

There was still feedback coming back that

6 there was ... the same issues were continuing.

I don't believe so.

But he did indicate that

he had resigned previously.

a.

Page 119
1 the ti11e.

7

William

was stil 1 trying to work through with the tealll to get a

8 cohesive tean working.

And he forwarded you this letter that was ••

10 this letter of resignation?

9

a.

Okay.

10

A.

I don't recall anything-· I'm just trying to

11

A,

Yes.

11 recall now .. I think just more of the same issues kept

12

Q.

And I take it from your last testi•ony you

12 coming forward, and the frustration with tho team

13 didn't talk to him in 2006 when he was going to resign?

13 dynamics,

a.

14

A,

No.

15

a.

Was your meeting •. that email is dated 2012.

Did you have any email correspondence or other

15 written correspondence with William llorkett about that

16 so why did it take so long for him to email that to you

16 on this February to Hay timeframe?

17 if you talked to him while you were on vacation •• while

17

A.

I would have to refer back to the emails.

18 Nr. Huber was on vacation in 2011?

18

a.

How about with Hr. Dennis?

1g-

19 written correspondence with him?

A.

This would ha\le been~ I would imagine. after we

Would you have any

20 received tho, what's the official word for ••

20

21

Demand letter?

21 a~tually having a mental block hore with what happonod

Okay.

22 between February and Hay.

HR. HUSCH:

22

23

HR.

a.

SYKES:

(HR.

SYKES)

Got it.

So, you didn't •• you didn't ask

A.

Again, I would have to look.

I'm sorry.

I'm

I think the feeling that we were having is

23

we

24 ttim to provide you the letter of resignation and the

24 didn't know how else we can continue .... what other

25 proposal until after litigation had been initiated in

25 options we had to try to make the situation bettor to

Page 118
I this case?
2

A.

No.

3

Q.

But you talked with him a year earlier at the

2 had hoped they would have months before.

4 Hoxican restaurant, and did he shared his thoughts with
5

you. what you just testified to?
A.

Not at a Hexican restaurant, but at a

7 restaurant.

a

a.

Okay.

Page 120
1 actually have everybody operating in the manner that wo

At a restaurant.

Okay.

And that conversation was during this time

3

Q.

Okay.

4

A.

So ....

5

a.

Wall, and it looks 11ke •• take a look at

6 Exhibit 6.

7

A.

(Witness complies.)

B

a.

This is an email that was discussed -Yeah.

11

A.

10 period when Hr. liuber was on that two-month vacation?

10

a.

•• the last couple of days?

11

A.

Yes.

11

A.

Yep.

12

Q.

All right.

12

a.

And so was there anything out the ordinary that

So, tell me what -· I think we left

13 off after the ·· before lunch, you had talked about what

13 happened during that February to Hay timeframe, bot ween

14 had happened in February of 2011, and I think you said

14 February and this email. Exhibit 6, that stands out in

15 something along the lines that you and Ray ·· you and

15 your mind?

16 Hr. Dennis and Jeff had a conversation where tle needed

16

17 to change, to that effect.

17 ordinary, but I think everybody was getting very worn

Do you recall that

18 testimony?
A.

I do.

20

a.

All right.

19 that they weren't making the progress that we had hoped

So, what happened after that

21 meeting in February 2011?

W-alk me up to the point where

22 Hr. Huber goes on this extended vacation at the end of

24

Hay 2011.
A.

Nothing I can think of that was out of tho

18 down with the fact that the issues were continuing, and

19

23

A.

20 we would.
21

So, when we came back in Hay and sat down ago in

22 and reviewed and discussed what was working well and
23 what wasn't working well, by then tho OHG team, it was

Okay.

Can I just point out, too, that Meting

25 that I referred to, Wi 11 iam Barkett was al so thare at

24 quite dysfunctional.

There was a lot of tensioo in the

25 room, there was quite a lot of angst in the room, and
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Page 121
1 this is obviously thirdhand through \.lilliam and Hope and
2 other feedback that I was getting.

Page 123
1 in the best interest of the organization and the
2 organization noving forward.

a.

3

Q.

Okay.

3

4

A.

\.le sat down and spoke with Jeff and again

4 you waren' t in thos& meetings.

And just from what you heard, because I realize

5 advised hi• that what we had attempted wasn"t working.

5

A.

Uh-huh.

6 Jeff, at that stage, I believe, was probably very tired,

6

a.

And so you' re getting this secondhand

7 probably very frustrated. had nade efforts to change.

7 knowledge. l 'm just trying to get an understanding of

8 Certainly some of the feedback I was receiving is what

8 what was not · • why would people say his input was not

9 tho change was was that he apologized a lot more than he

10 used to, but the innate behavfor hadn't changed.
11

a.

\.lhat behavior are you talking about?

What •·

A.

A.

Growing capacity, for example.

The communication styl tJ, the mannor in which he

Having Cabela's

11 on as -- I mean, we'va: got Cabela's on now, and they•re

12 a great customer of ours.

12 what • ·
13

9 ill the best interest of the company?
10

13

It's golng on well.

Soma of tho new initiatives that our

14 talked. how he talked to people, his general demeanor,

14 organization, our 0KG was starting to discuss, the QA

15 hfa inability to still just really focus on the Rand D

15 process in Austral fa, which would ultimately save the

16 function and be proactive and team-oriented with the

16 organization money but it diverted scopes from

17 rest of the 0KG to support them in their departments.

17 Lightforce USA directly to Australia, from LOW based in

18

Q.

Okay.

19

A.

I think just the general · • how can I describe

20 this?

What was he failing to do?

18 Japan.

Resistance · • rosi sting changing anything.

For

These are all strategic de.ci sions that, again,

19

20 from my understanding, Jeff was quite resistant to, but

21 example, I remember Kyle wanting to put on Cabela's,

21 resistant in a way wh-e:re it didn't sound like it was

22 Cabela's being a fairly large website distributor, I

22 just robust discussion, it was getting cross and

23 gu•ss that's th• best way to describe them,

And I don't

23 communicating in a way that made everybody feel on edge.

24 know the timefranies. of this, but this would be an

24

25 example where Jeff would be so anti to even considering

25 were recorded but we don't have the record1ngs anymore?

Q,

Now, so I understand though, these meetings

Page 122
1 Cabela's as a distributor, for what reasons, I don't

2 know.
But he wouHn' t allow certain things, but the

Page 124
1

A.

No.

2

Q.

D1d you ever get a chance to listen to any of

A.

I actually did.

3 them?

4 group, remembering he was part of the decision· making

That was once when I was in

5 group at that timo, so he had a voice in terms of where

5 Orofino and I had access to the server.

6 things were going in the organization.

6 at that time was trying to set up a printer for lie so 1ny

So, ideas that were put forward -· we were

7

8 looking at start1ng our quality inspection progra" in
9 Australia.

Apparently, he was very resistant to that.

10 Talking about capacity increasing, very ·• getting very

7 computer was connected to the printer.

The IT person

And he also gave

8 me access to the server. and I think Williac, showed me

9 where the audio files ware hold.
10 to -- I just saw then there.

But I didn't listen

So, I didn't sit down and

11 involved In things that really, in his area of

11 listen ..

12 responsibility, although we wanted him to have input,

12

a.

13 the feel1ng was he was aGtually obstructionist in a lot

13

A.

Not in detai 1, no.

14 of the discussions that were happening at that time.

14

Q.

Okay.

15 And I would -· I'm sure I would be able to provide more

15 guess we get to a point where it appears another chango

16 details if we needed to.
17

a.

You didn't listen to any of them?

So, with regard to E<hibit 6, I mean, I

16 is going to be made and this is-~ this May .. ~ there was

Are you saying that is what was happening at

18 these OHG meetings?

17 discussions yesterday about this May 25 meeting ··
18

A.

Uh-huh.

19

A.

Yes.

19

Q.

••

20

a.

But I rne-an, I guess 1 as I understand, he's 1n

20 happening about that date?

21 the R and D department.

He's in the OHG meeting. and

22 his input was asked for?

May 25, 2011, meeting.

Do you recall it

21

A.

I do.

22

Q,

It l oaks like you typed this particular email

23

A.

Everybody' s input is asked for.

23 on Hay 25, 2011, to, l believe it was sent to

24

a.

But people didn't like his input?

24 it says "Hi, all.·

25

A.

I don't believe that people felt his input was

25

A,

..

well,

I don't know who "all" is.

I don' t know who • a 11 • is either without sooing
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Q,

Never?

That didn't happen at any time during

2 that two months when Hr. Huber was on vacation?

Page 155
1 to give you right now.
MR. SYKES: That's okay.
2

3

A,

No, not that I recall.

3

4

a.

Did you ever have a discussion with Nr. Dennis

4

5 at all?

A.

Yes.

6

7

a.

What was said?

7

8

A.

I questioned v.hether we were going to maintain

8

9 Jeff at that salary, and Ray had given me the indication

Did anybody at that meeting that happened in

Q,

9
10

10 that he would maintain that salary.

11

12 July with the OMG group question why Nr. Huber was

12

13 making oore money than they were?

13

14

A,

No.

15

a.

That never was a topic of discussion at all?

16

A.

Not that I recall.

14

I'm not sure anybody else

15
16

17 would have known, apart from the finance inanager.

17

18

Q,

Who was the finance manager?

18

19

A,

Hope Coleman.

19

20

a.

She seemed to be one of the more vocal people

21 about not wanting to work with Hr. Huber, wasn't she?
22

I think Hope's position was very close with

A.

She was the person who had to witness what was

23 Jeff.

20
21
22

23

Nobody else was in the

24

So, she certainly had a lot more access to Jeff's

25

24 happening in the board meetings.
25 room.

Page 154
1 directives in terms of making changes to the board
2

reports and · ..

3

Okay.

Q.

And I mean, what I was askin9 is during

Page 156
1
2

5 not wanting to work with Mr. Huber?

6

A.

Everybody.

7

Q.

They all were equally --

8

A.

Apart from Debb; probably not so much, but I

8

9 recall there being robust discussion w;th all of the

13

No one person stands out as being the

12 biggest -- the person having the loudest or largest

13 complaint?

15 get Jeff.

17

A.

I know ....

18

Q.

..

2013.

18

19

who was the loudest and the largest

HOtHKA LENIGER-SHERRATT, OEPOtlEtlT
20

Everybody was the same, in my opinion.

Haybe

21 apart from Debbi maybe being quieter.

HR. SYKES:

day of

Dated this

I just asked you --

19 compla;nt?

23 have.

I hereby certify that this is a true and
correct copy of my test; mony, together wi tti any cl1angcs
I have made on this end any subsequent pages attached
hereto:

17

I don't think there w.as any · I didn't ask that.

22

15

16

a.

A.

14

In my opiniont I don't think anybody was out to

A.

16

20

9
10
11
12

10 participants or all the people that were there.

14

LINE

7

6

Okay.

PAGE

4

5

Q.

CERTIFICATE OF WITNESS

3

4 that July meeting. I mean, who was the most vocal about

11

Witness

5

6

11

(Oeposition concluded at 3:00 p.m.

excused; signature reserved.)

Okay.

That's all the quest;ons I

sworn and Subscribed before me this
21
22

MS. LENIGER-SHERRATT:

25

ttR. HUSCH:

2013,

23

NOTARY PUBLIC FOR THE STATE OF IDAHO

Thanks for your time.

24

day of

Thank you.

I have nothing,

I have no witness

24

Residing in
Hy Com11i ssi on Expires;

Idaho

25
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1

CERTIFICATE
)

2

STATE OF IDAHO

3

County of Nez Perce )

) ss.
4
5
6

B

9
10
11

I, GLORIA J. ffcOOUGALL, CSR, Free 1ance Court
Reporter and Notary Public for the States of Idaho,
Idaho CSR No. 234; and Washington, Washington CSR No.
2353; residing in Clarkston, Washington, do hereby
certify:
That I was duly authorized to and did report
the deposition of HON!KA LEN!GER SHERRAT in the
above.entitled cause;
That the reading and signing of the
deposition by the witness have been expressly reserved.

12
13

14
15
16
17
18

That the foregoing pages of this deposition
constitute a true and ac-curate transcript of m.y
stenotype notes of the testimony of said witness,
I
nor counsel
employee of
action. nor

further certify that I am not an attorney
of any of the parties: nor a relative or
any attorney or counsel connected with the
financially interested in the action.

IN WITNESS WHEREOF, I have hereunto set my
hand and seal on this 10th day of June, 2012.

19

20
21
22
23
24

GLORIA J, He DOUGALL, CSR
Freelance Court Reporter
Notary Public, States of Idaho
and Washington
Residing in Clarkston, Washington
Hy Commissions Expire: 10/05115

25
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CONFIDENTIAL· Protected lnforma\!on
Review and Disclosure Limited By Court Order
Huber vs. Llghlforce USA (Clearwater County, Idaho, Case No. CV-2012-336)

(

Monika Lenlger-Sherratt
Monika Lenlger-Sherralt

From:
Sent:
To:
Cc:
Subject:

'David Woolford'; 'Jnglls, Geoff (AU - Adelalde)'
Ray Pennis; Leonle Spriggs
Please read before NFO Board Meeting on Wednesday

Importance:

High

Tuesday, 31August20102:30 PM

HI David & Geoff,

Leonie has shared with you some oftlie concerns we have regarding the accuracy and transparency of the NFO
Board Information submitted. To give you more of an Idea and to try and work through a strategy where we can
collectlvaly ask questions to Jeff Hand depe ndlng on the responses, ultlmataly provide us with a Justifiable reason to
restructure his role as It Is becoming Increasingly clear that he cannot be on top of everything, partlcul arly the
financial reportlngfu11ction. I don't think this wlll t\01 coma as a complete shock to Jeff as we have broached this
topic with hfm whilst over there last month-but I belreve the timing of this In his mind ls maybe 6-12 months away.
Given the Information that has been slrnred by the NFO managers to Ray and myself, I think the timing of thlswlll
need to be brought forward much earlter.
Key concerns and 1111sollclted Information given to us by various Managers and Staff at NFO that the board Is either
not recelvlng accurate Information or organizationally we have risks In certain areas:Backordars (volume) and capaclty - Inaccurate Information provided to lhe Board to try 11nd hl<le the fact
there was a slgnlflcant backorder situation lnJune 2010 and extended lead times experienced due to
capacity constraints
Margins and costings • report submitted this month, concerns regarding tl1e ijccuracy of lnfonnatlon and
further concerns that margins and costings ere not considered properly When determining sell price
(example given later In this email}
Jeffls changing board reports to Intentionally mislead the Board and Is quite open with key man.igors that
he does not want the Board to know that the sales target this year Includes $2.4M worth of backorclers !>lease see the July Budget $1,736,652 ( Hope's report) and the July Sales Plan (Kyle's report) being
$1,236,000 • J:xact!y $500k difference. Jeff has asked that $500k be absorbed In each month for the next 4
months.
Kyle believe that they could sell more If they were provided with Input to R&D and If they had clear
under$tandlng of new product launch dates-kept In the dark and not consulted with future R&D projects.
Sales have been Instructed to sell to plan only,
Managers feel Isolated and have expressed ongoing concerns that decisions are made without due
consideration to ull lhe factors • this has now resulted In managers Ila ls Ing with each other to try and
determine what Is really going on In the business and are now also being very open with us regarding their
fears !lb out business risks such as:
o Keeping the momentum going with new product Introduction and orancllng
o Making suro that wa !lre focusing on commercial not Just mllltary R&D projects
o Not atlowlng our competitors to sneak ln our market
o LOW relationship and continued re Ila nee on one main supplier
o Lack of trnnsparency between departments and the sense of working together
o Capacity constraints .ind not having a clear plan on how to manage this ongoing lssue In the future
To bring some of these Issues 011t on the table without putting Hope, Kyle, Jesrn, Scott or anyone else In the flrlng
line, Geoff created II spreadsheet (see copy below) that he asked Hope to n11 out which would clearly show what the
backorder situation was at the end of Juno 2010, We requested that Hope go back to May 09 so we could start to
see the trend. As you may remember, Jeff told the Board that we were sitting at approximately $1.1M. Hope
completed the spreadsheet wlth the accurate figures taken out of Oracle !lnd the outcome was that the back orders
wore sitting at $2.4M at end of June 2010 as expected. When she showed this to Jeff, he asked her to change the
figures so the backorders show to bo around $1.1M as per what he had reported previously. Hope was concern()d
and advtsed me that Jeff had asked her the change tho number and we directed her to change what he had
NF00642
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requested. She did this and changed the opening order figure for May 2009 to get to the desired number, but failed
to notice that the outstanding order column ended up being In a negatlve (hlghllghted In yellow) - this continued all
the way down to Feb 2010 whan they had a massive month resulting In usdlvertlng somo of ourl.FAscopes to NFO,
Thls Is good opporlunltyfor ~ls to open some discussion and request for oxplanal!on, Geoff, given that you had
developed the spreadsheet, could you please raise this at tomorrow's meeting please. We need to be able to show
Jeff thatthe backorders could not have been at $1,1M given the Information provided. He wlll pr9bably say that
Hope had obviously made a mistake and he wm look at It further when he gets back lo the us- but we need to
show otheranomalles which demonstrates that the Information the board Is getting, !snot accurate, hence the
change of focus for his position.
Other things that can be pointed out:
Wo have requested lead time Information and we get this Information provided to us spasmodlcally-{thls
ls because Jeff takes this Information out of the report when the lead tlmos are not acceptab1e)-Jesso
believes that his lead times are always reported on and Is unaware that Jeff changes his report • we can,
however, ask Jeff why 'Jesse' doesn't report on lead limes every montl1
ln this month's report, Jesse has Indicated that clvlllan line lead time Is 4 weeks - please note that he Is
currently uslng the Gen 1 (mllltary) people on the Gen 1 Clvlllan llne, hence tho lower lead ttme -once the
mllltary orders come back up" the lead times wlll llkely explode agaln, We have ongoing concorns
regarding NFO capacity and have encouraged Jeff to discuss thls openly on many occasions, but we bolleve
again that he Is not providing us wlth accurate Information regarding this.
Ray Insisted recehtlng a margin analysis report which Is Included In t11fs month's board report, but the figures
are vastly different to a report that Iwas provided which was never Intended to be distributed to the !loard
- In fact, lt had (Not for Distribution to Board) on It, Wo cannot use thls report In any discussion as lt wlll
clearly show that someone has provlded thl~ Information without authority.
Tbe varla nces between the two reports are prlmarlly lo the labour costs/ cycle times and th1;1 one submitted to the
Board does not seem to Include overhead costs, such as advertising, promotion, sales and 11dmlnlstratfon costs etc.
I have reviewed the Margin analysis report provided and compared that to this month's production report and It
shows:
Fl-Margin analysis shows tbat4 people can 1Ju!ld8scopes per day (S hours per scope or 2 scopes per
person per day)
Fl- Board report shows that actual Fl scope bulld per day Is 1.3 scopes per person
Based on a 20 day working month, tills ls a shortfall of 14 scopes per person per month x 4 people eqtials to
a shortfa II of 56 scopes per month or 672 per 11nnum

-

Gen 2 - Margin analysis shows that 4 people can bultd 10 scopes per day • 2.5 scopes per person
Gen 2- Board report shows the actual built Is 2.2 scopes per person per day
Based on a 20 dav working month, this Is a shortrall of 6 scopes per person per month x 4 people equals to a
shortfall of 24 scopes per month or 288 per annum
Gen 1-was consistent both reports at 7,6 scope per person per day

Another example of where costs and margins are not considered approprlate!y1 Is that the r,1 scope was going to be
offered to the mllltary at price of$1,440.00 • which would mean that the margin would havo only been 9% (best
case scenario given there ore questions regarding the Jabour component os /ndfcoted above)· but Jasso (Production
Manager) and Klaus (Engineer) were Insistent of lncreaslng the sale price to $1,807. In dlscusslng this furthor wlth
Klaus and Hope, we were told that the sell price ts Just plucked out of the air without proper due dlllgence regarding
measuring cycle times, production costs, overhead costs etc. Hope advtsed that no-one Is really Included In
determining sell price ijnd Jeff Just comes up with what he believes Is appropriate, Eilthough this Is starting to clmnge
somewhat.

2
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A$ David and I discussed on Saturday and Ithink we are all on the same page, we do not want to back Jeff In to a
corner where he feels that he has been 'caught out' Instructing his start to mis lead the lloard-the best outcome
would be that he be focused In an R&D position and we have a Genernl Manager or Business Manager or slmllar to
coordinate the entire NFO business where everyone has a voice, everyone's opinion Js considered, we have
openness, transparency and accurate Information Is presented to the lloard without any Intervention by Jeff or
anyone else.
Ultimately, we need to get to a point prior to Jeff leaving to head back to the US that he does not have the authority
over the other managers so we can be confident of the Information that Is being reported. This will be a dlfncult
position ln the short term and untll we find someone to fill the GM position, an option rnay be that we Instruct the
Senior Managers work together {lncludlngJeff) and decisions are made by consensus and where thorn ls no
consensus, the Board wilt bs requested to got Involved. The Board may also Instruct the group that no one Is to
make radical changes (this ls a concern that I !lave with Scott Peterson who has Indicated that there are many things
that he would want to change) until we have appointed the GM/Business Manager or whatever position ls de\;lded
upon,
Obvlously this cannot be a tong term option, but I think It Is very Important that we change the reportrngstructure
so thf.! manngers that have brought this fnformatlon to our attention feel supported and that we have taken notr~e
are starting to deal with the Issues.
If anyone wishes to dlscu~s thls further, pleaso foe! free to give mo a call, It would be good If we could have a quick
cliat prior to the board maatlng start tr me to ensure that we are all 011 the same page, Apologies this ended up
being such a long email, but there are quite a few Items that we need to be able to bring up. It would be 600~ If the
result would be that the Board questions a lot of the anomalies and I am sure David and Geoff have some others
that I have not picked up and then If Jt Is not appropriate for us to discuss Jeffs future with everyone In the room,
Ray and I can speak with him separntely using the topics discussed at the Board meeting as examples of whero he Is
not performing appropriately.
Thanks Monika
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l<lnd regordflt

Monika Lenlger·Sherratt
Group Manager

L!ghtforce Australia
28 orsmond Street
Hindmarsh, SA 5007
Tel: {+61) 8 8440 0839
Fax: (+61) 8 8345 9330
Mobile: 0428 880660

monlka@llghtforoo.net.au
www.llghtforce.com
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Page 1
IN THE DISTRICT COURT OF THE SECOND
JUDICIAL DISTRICT OF THE STATE OF IDAHO,
HI AND FOR THE COUNTY OF CLEARWATER

1

2

Page 3
I ND E X

WITNESS:

3 JEFFREY EDWARD HUBER, an
individual,
4

4
5
6

s

Plaintiff,

Case No. CV-2012-336

Stipulations ................................... ,
Certificate of Witness ....• , ..• , .. ,,.,,.........

94

Certificate of Court Reporter .•.....•..•...•. ,.,

95

EXHIBITS ~ARKED FOR IDENTIFICATION:
Deposition Exhibit tlo. 33 - Copy of notlcc of
deposition duces tecum of Hope Coleman....

33

7

7 LIGHTFORCE USA, INCORPORATED,

B

a Wash1ngton corporation,

9

B ~~{~~lusiness as NIGHTFORCE

10
11

Defendant.

11--------------'
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HOPE COLEMAN
Exa111inat1on by Hr. Sykes •• , .• , .•..•..•....

6 VS

9

PAGE:

2
3

12

Taken at Clearwater County Courthouse
Law Library
150 Hichigan Avenue
Orofino, Idaho
Friday, Hay 17, 2013 - 9:00 a.m.

13

14
15
16

DEPOSITION

Deposition Exhibit No. 34 • Copy of email:
titled hi, from Hope to Honika dated
6/15/2010 with reply from Monika dated
B/16/2010, NF00625 and NF00626............
Oepositi on Exhibit No. 35 • Copy of email:
subject margin analysis, frol'II Hope to
Monika dated 2/5/2013, NF00631 through
NFP0633.,,, ..•....•......• , ........ , ... ,..

69

69
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OF

16

HOPE COLEMAN

19
20
21

Depos1t1on Exhibit No. 36 • Copy of email,
subject hi, from Hope to Monika dated
2115113, with reply from Honika. NFOOG51
and NF00652, • , .•. , •••. , , , , , • . . . . . . . . . . . . .
Deposition Exhibit Ho. 37 · Copy of email,
subject touching base, from Hope to Honika
dated 9/2312010 with reply from Honika
dated 9/2212010, HF00654 and NFOOG55......

74

74
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Reported by Gloria J, HcDougall, CSR, Freelance
Court Reporter and Notary Public, within and for the
States of Idaho and Washington, residing in Clarkston,
Washington,
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APPEARANCES

1
2

Page 4
1
2

JEFFREY R. SYKES, Esq., of the law fir11 of Heuleman
Ho 11 erup, LLP, 755 West Front Street, Sult e 200, Boise,
Idaho 83702,
appearing on behalf of the Plaintiff.

STIPULATIONS
It was stipulated by and between Counsel for

3 the respective parties that the deposition be taken
4

by

Gloria J. HcDougall, CSR, Freelance Court Reporter and

5 Notary Public for the States of Idaho and Washington,
6 residing in Clarkston, Washington.

m of Moffatt Thomas
Barrett Rock and Fields, Chartered, 101 South Capitol
Boulevard, Tenth Floor, Post Office Box 829 1 Boise,
Idaho 83701,
appearing on behalf of the Defendant.

GERALD T, HUSCH, Esq., of the law fi
6

7
8

7

It was further stipulated and agreed by and
9 between Counsel for the respective parties and the
10 witness that the reading and signing of the deposition
11 would be expressly reserved.

9
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15
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17
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Page

Page 35

Page 33
1 his ways and actually restructure into these •• they

1 was one of the things he was •• Hr. Huber was

2 tried to performance manage him by restructuring him out

2 overseeing?

3 of the VP role.

"They'd done all these things, and he

3

A.

4 continuously want around them and interfered with

4

Q.

He was?

5 production, ha interfered with moving the company

5

A.

Yes.

6 forward time and time again, and it wasn't going. to

6

Q.

So, you say this m-aeting went for rive hours

7 change by him just being in the innovations group and

7 and was vary heated.

8

the R and D group.

He was with the company for

8

9 nineteen, twenty years, and he was very i ntimi dati.ng,
10 threatening,
11

Q,

It just wasn't going to change.

A,

Yes.

9 upset.

iell me why you believe tliat.

Emotions were running high.

A.

People wero very

In fact, William Borkett called

Jeff was upset.

10 the meeting to a close a-nd said we'll come back tomorrow

Did you ·· did you say that you were going to

12 resign from the company if ha was allowed to COllle bacK?

13

Yos.

11 and keep discussing roles and responsibilities.

12

a.

Okay.

Was that one of the meetings that was

13 recorded?

H

0.

And who did you te 11 that to?

H

A.

It should have been, yes.

15

A.

William Barkett and Honi ka and Ray.

15

a.

Do you know whether it was or not?

16

a.

And even if he was coming back 1n this 1 imited

16

A.

I don• t know for sure, no.

But 1t was in that

17 role or the 1nnovations group?

17 timeframe when meetings were being recorded,

18

A.

Yes.

18

19

Q.

Oid you put that in wrlting anywhere?

19 said Hr. •• I was asking you about how he interforad

20

A.

No.

20 with the company going forward, and you said, he inter

21

Q.

Why not?

21 •• inserted hinself into production.

22

A,

Because I wasn't going to 1 eave until I found

22 do, that you know of?

23 another job.
24

a.

I have a family to support.

23

You said some things and I • • I want to

a.

A.

You mentioned a couple of other ·• well, you

What olso did he

He didn't want us to add UPC codes, which we

24 had to have to bring some new customers on board, which

25 understand from your knowledge of what you know.

Tell

25 were very large customers.

Page 34

Page 36

a.

1 me ho" Hr. Huber, after the restructuring from him as

Okay.

Did this come up at ono of those

2 vice-president to the OMG group, the creation of the OHG

2 meat ings?

3 group, how did he interfere with the company mavfog

3

4 forward?

4 question I thought you asksd was when he was the R and D

5

A.

He inserted h1mself in production.

6

a.

Okay.

7 that one.
8
9

A.

Because we talked about it in the management

meeting.

It came up in that timeframo when ho · • tho

5 director on the OMG.

And let nie ask you •• let's start with

How do you know that happened?

A.

Q.

Yeah.

Yeah.

And you had said that •• I think

7 it was all culminated in this June 2011 ~eeting, while

8 Hr. Huber was on vacation

I

when the OliG group all met?

9

A.

What culminated?

a.

Well, you were saying that you were going to

10

Q.

And who did you talk to?

10

11

A.

ihe entire management group.

11 quit if he was allowed to came back in any way, shape,

12

Q.

Okay.

Who · · who actually knew that he had

13 inserted himself into production?

Who was the person

14 that was saying, I saw this happen?
15

A.

He -- he spake about it, as well as Jesse

16 Daniels.

12 or form.

13

A.

Yes.

14

Q,

Okay.

And them I'm·· what I'm trying to get

15 at is you'd made soms statements that you believe that
16 he wasn't able to change, and that he had done things, I

17

a.

Okay.

18

A.

I don't recall.

What did Hr. Huber say?

17 assume you were saying inappropriate, and one of the

We had like a five-hour

19 meeting in January -- January of 2011.

It was very

18 things was he had inserted himself into prodl.lction.
19

A.

Production.

And then the other thing I'rn

20 intense and very heated~ and the production manager was

20 saying 1 s he di dn · t al 1 aw the company to move forward,

21 telling him that he needed to let him manage, that that

21 because he didn't want us to get UPC codes to bring on a

22 was his job, and !le was now the R and D director, and he

22 new customer like Cabela's.

23 needed to focus on that.

He said he •• he could insert

24 himself because he had to deal with quality control.

25

a.

And do you know whether or not quality control

"There were other customers

23 that required UPC codes.
24

Q.

Okay.

25

A.

And wo had ta manage as a group.
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Page 14 (Pages 53-56)
Page 55

Page 53
A.

I don't ·• I don't recall specifically,

I

1 my career because he's not going to be open,

2 mean, it was very cl ear that the company needed ta be

2 transparent, honest with you guys, and I don't know what

3 operating in an open and transparent manner, but I don 1 t

3

4 rec al 1 specifically.

4 she told me to go ahead and go along with it, so that

5

a.

Okay.

Did she •• did she •• did • • was there

to do.

And I'm basically fearful if I don't do it.

And

5 I'm not in the 1 ine of fire with him.

6 any discussion that you should call her if you had any

6

a.

You said you were fearful,

7 problems with Hr, Huber?

7

A.

If I went against h1ni.

Fearful of what?

If I didn't ·· if I

8

A.

I don't recall that specifically, no.

8

9

a..

Did -· now, at some pointi there was an issue

9 the backorders were two point four mi 11 ion,

spoke up and •• in front him and said that the orders · ·

10 approximately.

10 and I think there's some emails about it, about
11 backorders and sonte backorder numbers, and you had S<>rne

11

a.

What ware you fearful for?

12 corrospondance with Honika?

12

A.

For my job.

Q,

Okay.

So, you thought, if you • • if you said

13

A.

Yes.

13

14

a.

Do you recall that?

14 anything, that he would fire you?

15

A.

Yes.

15

16

a.

Haw did that co~• up?

16 it_ .. he had a way of- .. in the,board meetings, if you

17

A.

How did it come up with whom?

17 weren't in the board meeting, you were thrown under the

18

a.

Well, haw did the v.hol e issue arise, first come

18 bus regularly as a way of deflecting from --

A.

Something to that effect, yeah.

He would make

19

a.

20

A.

· · him.

21 had ta go over all the details of it with Jeff and Kyle

21

a.

That's a pretty general statement.

22 Brown, and I told him that all the Oracle reports backed

22 people were thrown under the bus at board meetings and

23 that there was approximately two point four mil 1 ion

23 from what you remember,

24 dollars in backorders, and he told us that ·· he told

24

25 Kyle to change his board report to not reflect that and

25 at the time, because he wasn't in the meet1ngs, and we

19 ta your attention?
20

A.

When •• when we put together a board packet, we

A.

Okay.

I do remember Hatt Deyo, the inventory manager

Page 54
1 to push approximately two mill ion of it •• five hundred
2 thousand dollars par month into July, August, September,
3

and October.

4

Q,

Did he say why?

5

A,

The fact • · yeah.

6

Tell me how

Page 56
1 had inventory issues and write-offs and different
2

things, that he was basically ·- he was ·- he was the

3

one, it was all his fault, nobody else had anything to

4 do with it because he wasn't in the·· i" the meeting.

I mean, he mentioned that it

would just make it easier to 111eet the budget for those

7 upcoming months,

6

CL

Okay,

So, Nr, H°uber, during this board •••ting

6 saio that this -· was it the same backorder issue or an
7

inventory?

8

Q.

That's what he said?

8

A.

No,

9

A.

Something to that effect, yeah.

9

a.

Okay.

10

Q,

So, was this a budgeting process that you ware

10

A,

Because that's why I was fearful of what would

11 happen if I wasn't there.

11 going through?
12

A.

No.

13

Q,

Okay,

And so, what happened naxt in your

14 mamory?
15

A.

1'11 talking about previous M-eetings.

We had the July 28th ·· July something board

12

a.

Okay.

13

A.

Yes.

14

a.

Were you not going to attend that August or

Didn't you attend board meetings?

15 September 2010 board meeting by phone?

10 meeting an the Juna results, and he lied to the board of

16

A.

Yes, I was.

17 advisors and told them there was only·· well, wait.

17

G.

Okay.

18 Can I back up for a second?

18

A.

- - he speaks with them.

But ••

He was headod to

19

Q.

Yes, go ahead.

19 Australia, where I wouldn't be present in his dealings

20

A.

After this came about, that he didn't want to

20 with them.

21 tell the board and told Kyle to push the numbers out, I

21

22 called Monika.

22 had, at some prior board meeting said that Katt Oeyo was

Q.

This issue with Hatt Deyo, so you said that he

23

a.

Okay.

23 at fault for thi ngs1

24

A.

And I told her that this goes against

24

A.

Yes,

25

Q,

Okay.

25 everything that I am, and I'm not willing to sacrifice

And you believed that Nr. Deyo wasn't?
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Page 24 (Pages 93-95)
Page

Page 95

93

1 done with regard to his performance?
2

A.

HR. SYKES:

3

STATE OF IDAHO

Not that I'm aware of.
All right.

That's all I've got.

3
4

4 Thank you.
{Deposition concluded at 11 :50 a.m.

5

Witness

5

6 excused; signature reserved.)
7

7
8

8
9

9

10

10

11

11

12

12

13

13

CERTIFICATE
)

) ss.

County of Clearwater)
I, GLORIA J. ttcOOUGALL, CSR, RPR, CP,
Freelance Court Reporter and Notary Public for the
States of Idaho, Idaho CSR No. 234; Washington.
Washington CSR No. HC-DO-UG-J51607; and Oregon, residing
in Lewiston, Idaho, do hereby certify:
That I was duly authorized to and did report
the deposition of HOPE COLEIIAN in the above·entitled
cause:
That the reading and signing of the

14

15

14
15

16

16

17

deposition by the- witness have been expressly reserved.
That the foregoing pages of thi:s deposition
constitute a true and accurate transcript of n,y
stenotype notes of the testimony Df said witness.
I further certify that I am not an attorney

nor counsel of any of the parties; nor a relative or
employee of any attorney or counsel connected with the
action. nor financially interested in the action.

17

18

18

19

IN WITNESS WHEREOF, I have hereunto set my
hand and seal on this 16th day of June 2013.

19
20

20

21
22

21

GLORIA J. McDOUGALL, CSR, RPR, CP

Freelance Court Reporter

22
23

Notary Public. States of Idaho

24

24

25

25

Residing in Lew;ston, Idaho
Hy Comm1ss1ons Exp1re: 10/05115
and 10/01111

23

Washington and Ore!jon

Page 94
1
2

CERTIFICATE OF WITNESS
PAGE

LINE

3
4
5

6
7

8
9

10

11
12
13
14
15

I hereby certify that this is a true and
correct copy of my testimony, together with any changes

16

I ha\i'e made on this and any subsequent pages attached
hereto:

17
Dated this

18
1g

day of

2013.

20

HOPE COLEl1AN, DEPONENT

21

Sworn and Subscribed before me this
day of

, 2013.

22
23
24

NOTARY PUBLIC FOR THE STATE OF IDAHO

25

Residing in
tty Commission Expires:

Idaho
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EXHIBIT F TO DECLAR ATION OF
GERALD T. HUSCH
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Page 1 (Pages 1-4)
Page 3

Page 1
1
2

I NOE X

HI THE DISTRICT COURT OF THE SECOND

JUDICIAL DISTRICT OF THE STATE OF IDAIIO,
U! AND FOR THE COUNTY OF CLEARWATER

3 JEFFREY EDWARD HUBER, an
individual,
4
5

3

Case No. CV-2012-336

Plaintiff.

6

INCORPORATED,
a Washington corporation,
8 g~n~s~usiness as NIGHTFORCE

7

9

9

7 LIGHTFORCE USA,

8

l~ ___________ ___ ,
12
13
14
15
16
17
1S
19
20
21
22

10
11

Taken at Clearwater County Courthouse
Law Library
150 Michigan Avenue
Orofino, Idaho
Fl"iday, May 17, 2013 - 1:30 a.m.

OF

23

24

13

16
17
16
19
20
21
22
23

WI LLIAH BORKETI

25

12

14
15

DEPOSITION

WlLLlAH BORKETT
Examination by Hr. Sykes ......... , ....... .

4
5

6 VS

Defendant,

PAGE:

WITNESS:
2

24
25

Stipulations.,, .. , ... ,,., ...................... .

Certificate of Witness ......•........... , ...•...

78

Certificate of Court Reporter ...............• ,,.

79

EXHIBITS HARKED FOR IDENTIFICATIO~:
Deposition Exhibit No. 37 - Copy of notice of
depositio11 duces tecum of William
Borkett, ••....... ,, •. ,,.,,, .......• ,,.....
Deposition Exhibit No. 37 remarked as Deposition
Exhibit No. 38 - Copy of notice of
deposition duces tecur11 of Willia~ Borkett.
Oeposition Exhibit No. 39 - Copy of group of
documents prov1ded by Hr. 8orkett, NFOD817
through NF00949....... .. .. . . . . . .. . . . .. .. . .

4

STIPULATIONS

It was stipulated by and between Counsel for
JEFFREY R. SYKES, Esq., of the law firm of tteuleman
Nollerup, LLP. 755 West Front Street. Suite 200, Boise,
ldaho B3702,
appearing on behalf of the Plaintiff.

5
6

7

3 the respective parties that the deposition be taken by
4 Gloria J. McDougall, CSR, Freelance Court Reporter and
5 Notary Public for the States of Idaho and Washington,
6 residing in Clarkston, Washington.

GERALD T. HUSCH, Esq., of the law firm of Hoffatt Thomas
Barrett Rock and Fields, Chartered, 101 South Capitol
Boulevard, Tenth Floor, Post Off1ce Bax 829, Boise,
Idaho 83701 ,
appearing an behalf of the Defendant,

7
8

lt was further stipulated and agreed by and

9 between Counsel for the respective parties and the

10 witness that the reading and signing of the deposition

8

t1 would be expressly reserved.

9

12

10
11
12
13
14
15

13

14
15
16

17

16

18

17
18
19
20
21
22

19
20
21
22

23

23

24

24

25

69

Page 4

APPEARANCES

2

3

5

Reported by Gloria J. ltcDougall, CSR, Freelance
Court Reporter and Notary Public, w1th1n and for the
States of Idaho and Washington, residing in Clarkston 1
Washington.

Page 2
1

5

ALSO PRESEHT:

Jeffrey Huber and Raymond Dennis

25
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Page 4 (Pages 13-16)
Page 15

Page 13

a.

1 al so was provided with a job description.

a.

2

All right.

What

And what was your posiUon?

4

A.

Woll, I ·· after reading the job description, I
The first role was

6 leadership. team development and conrt1unication.

The third role was financial reporting and

a.

4

A.

Yoah.

5

a.

Aro you doing any other consulting-typo work

7

A.

No.

8

a.

So, when you got up to Idaho on Nove•ber 8 and

10 your new role with the company?

10 planning, budgeting, and strategic planning.
11

is that specific to the tine

9 started, what was the first steps you did to take on

And the fourth role was capacity

9 board reporting.

;t,

6 for other companies at the present time?

The

7 second role was business practice and business
8 processes.

2 whataver we call

3 periods when you' re working witll Lightforce co11pany?

3 was it outlined as?

5 was classified into four roles,

ls the log that was produced or diary or

And I take it these are things you had all been

11

A.

Well, one of key steps that I took and

12 involved with in your prior l ifetima?

12 introduced was the initiation of an OHG meeting every

13

A.

Correct.

13 Tuesday morning at 9: 00 o'clock.

14

a.

Did you leave the company down in Irvine to

14

Q,

And so woul~ you -- when you're not in Idaho,

15 would you attend those meetings by telephone or video?

15 take this position or had you retired?
16

A.

I retired.

16

A.

Telephone, yes.

17

a.

Were you act1vely holding yourself out as a

17

a.

And this OHG group or OH group, or the OHG that

18 had been established, that was a fairly new management

18 consultant?
19

A.

No.

19 structure that had been adopted by the company?

20

a.

Doing any work?

20

A.

That was my understanding.

21

A.

No.

21

a.

Were you involved at all in the creation of

22

a.

Kind of out of the blue, uh-huh?

22 that management .structure?

23

A.

(No response made.)

23

A.

No.

24

(I,

Okay.

24

a.

Does anything stand out from that first meeting

So after that, the first meeting when

25 you mot everybody and you come to an understanding of

25 that you recall, anything out of the ordinary?

Page 16

Page 14
1 what you were going to do, just walk me through what

1

2 happened next from the best of your recollection?

2

3

A.

Well, I agreed to start working for the

4 company.

The first date was November the 8th.

3

And I

5 bought an ai rl 1 no ticket, and arrived at the office on
6 November the 8th.

7
8

a.

And generally how often are you up at the

Orofino site?

4

I actually have minutes of the first meeting.

a.

Were there minutes that you would have kept by

hand or did somebody else kocp them?
A.

What I •• my experience of taking minutes

No.

5 lS a very arduous task, particularly when meetings run
6 into hours.

So I took it upon myself when I arrived in

7 Idaho to use

my own personal MP3 player, which I listen

8

On average, it's one month a week [sic].

A.

to books on, to record the meeting.

9

Q.

Okay.

10 practice is a couple of rnont hs a year I don 1 t come

10

A.

So, I could use that to help me write up the

11 because I have •• I go back to Engl and.

11 minutes.

9

12

A.

Q.

Okay.

But

Do you keep any diaries or logs of when

12

Q.

Okay.

13 you're up here and what you're doing?

13 recordings.

14

A.

Yes.

14

15

a.

Those your own personal notes that you keep,

15

16

A.

Yes.

17

Q.

Oid you review those notes for anything

18 responsive to the document request?
19

A.

Yeah.

When I was notified of the document

And there· s been some talk about those

Did •• were each of the OHG meetings recorded?
A.

That was •• that was attempted, yes,

16

a.

And did that start on November 8?

17

A.

I believe it did because I reread the minutes

1 e that I wrote.

And I could have only written thea if I

19 had recorded the meeting.

20 request, when I read it with my lawyer, or company

20

21 lawyer · ·

21 the meetings continued?

0.

Okay.

And do you know has that recording of

22

Q.

Yes.

22

23

A.

• · I went back and prfoted a copy off.

23 stopped doing it.

24

0.

ls that part of what was produced here today?

24

a.

Do you know about what time it stopped?

25

A.

Yes.

25

A.

No, I d0t1't.

A.

No.

We were having various difficulties, so we
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Page 8 (Pages 29-32)
Page 31

Page 29
You want to know

A 1 ittle confused.

1 I •• well, yeah.

a.

4 responsibil Hies ••

A.

Right.

6

Q.

..

Were you making

Were you not making progress?

<I progress?

Just

5 generally.

that had been defined for the OHG members in

ATid whether they had overstepped those bounds.

7 January.

Generally, from when you start on

3 things were going with the OHG group?

Well, it was this issue of the roles and

5

Okay.

2 November 8 up to the end of Hay, how did you perceive

2 if I have any other notes specifically about.
3

O.

I did have one note here.

Just trying to find

8

A.

8 it,

Oh, I see this was on December the 6th, page

6

A.

Well, obviously we had a meeting 1n January

7 11th, because at that time we weren't making progress.

8 And we continued to have the meetings.
9 addressed commercial issues. as well.

And we still
I mean, there

10 NF00883, but that was actual] y prior to the meeting on

10 were some other decisions tak1ng place, not just

11 January, January the 11tti.

11 monitoring people's performance.

12

Q,

Is this the note underneath Jeff Huber?

12

Q.

Sure.

13

A.

Yes,

13

A.

And during that time, there was some quite

14

a.

And what do you recall about that particular

16

A.

But I listened to what he

18 and other issues in the ONG.
19 had to say.

And if you look a little bit further down,

20 I went to talk to Nark to discuss with Hark about it.
Q,

And you would ?refer

So, this was in December.

O. Okay. So, after you hit the roles and
17 responsibility meeting in January of 2011, how did you

16

What I recall was that I was kind of

17 disappointed that these types of comments hadn't oome up

21

14 significant dec1s1ons taken which were being addressed

15 by the team.

15 comment?

18 perceive things were going up to the point of end of
18 ttay?
20

A,

Wel 1, I can best answer that question by

21 comparing 1t to how it functions now, the OHG.

The OHG

22 that those type of issues come •• because you think this

22 now is a much more effective team than it was prior to

23 issue came up outside the ONG grou??

23 the end of Hay.

24

a.

And in your opinion any reason for that?

25

A.

Yes.

1

Q,

What's that?

2 anything in the business which would enhance the

2

A.

Trust, rsspect. honesty, and openness.

3 performance -of th& business.

3

Q,

Have you •• did you do or have you done any

24

A.

Exactly.

And I was trying to create a team

25 environlllent where people trusted each other, people

Page 32

Page 30
I respected each other.

4

Q,

They were able to talk about

Let me ask you to look at page eighty-five, if

4 analysis of whether Hr. Huber was performing in his job
5 as the R and D manager from October up through November

5 you would, pl ease.

A.

(Witness cooplies.J

6 2010 to the end of Kay 2011?

Q.

Five lines down~ you have a note that says,

7

Wllat do you recall about that?

9

A.

Well, obviously as a key part of the business

8 was R and D, bocause a company Ni ghtforce 1 i ves and di es

8 "Huber loyalty agreeoent."

9 on new products.

So, if you l 0-0ked at the other attachments I

10

A.

That has to do with horace reticle.

10

11

0.

And can you give me a little more?

11 put on here, you will see that I tried to find al 1 the

12

A.

Yeah.

Because when I read through my notes, I

12 en1ails from myself to your cliont, and fron him to

13 al so saw that, so dec1 ded to refresh my memory why I

13 myself; and you'll notice, the majorHy of ny emails to

14 wrote it.

14 your clieet was specifically relating to understanding

15

a.

Okay.

16 the R and O process, where we were with projects, and

16

A.

Afld what it was is that we buy reticles form a

16 how we are going to meet deadlines.

17 company called Horace Vision, aTid they had sent to your

17 projeot stands out,

18 client details of a new contract and a new pricing for

18 8east. •

19 the reticle.

They were going to start charging a

20 hundred and fifty dollars for it.

Jeff had forwarded

21 that email to Hope, and then Hope on the same day she
so I was aware -- let me see,

19

Q,

Okay,

20

A.

So, during that period of November the 8th

21 through to tho end of ~ay ••
22

0.

Okay.

23 yeah. I was aware that there was sone new contact

23

A.

-·

24 negotiations going on with the Horace Reticle, and I

24 just go back one point.

25 passed it on to -~ passed it on to Ray and Monika.

25

22 got it forwarded it to

Ne,

And one particular

And we refer to that as "The

I recollect that the deadline for •· let me

One of the reasons we are focusing so heavy ori
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Page 9 (Pages 33-36)
Page 35

Page 33
1 R and D was because marketing was obviously looking to
put new products into tlle marketplace, plus they need

2

3 some no tics of th• new products, so ttiey can do the
4

2

A.

No.

3

Q.

Yeah.

I was Just giving an observation about it,
And that's what I asked for.

T

4 appreciate that.

right brochures towards getting it ready.
And so we instituted, and you wil 1 see

5

1 was responsible for that?

A.

5

Ono other thing I recollect was tnat they had
They had

6 reference there wnere I've asked your client to provide

6 worked with a new optics designer, K and S.

7 a schedule showing each project you are working on, when

7 received a new set of optics. and they were - - they

8 we e,pect to get it to market, and then to provide

8 looked promising for the scope.

9 information to the OHG group about issues associated

9 things I recollect.

10 with that project, whether we can achieve that deadline.
11

a.

Okay.

12

A.

Yes.

15

We spent a lot of time discuss1ng the

A.

12

No.

I 1 m just saying - · I was just giving you

.:1

13 comment that they did receive some new optics fror11 K and

Did we meet the market?
Q.

Those were the two things that slowed the

11 process down?

Did that happen?

13 projects.

14

Q,

10

Those are the two

No.

14 S --

Did he provide you the information that

No.

16 was requested?

15

,e

a.

Okay.

A.

-- v.nich looked pretty promising.

In fact,

17 today they are being used in -- or wlll be used in the

17

IL

Yes.

18

Q.

Okay.

And then of these deadlines. you said

18 scope.
19

19 that the deadl inos weren • t met?

a.

All right,

So, that didn't slow down getting

A.

Correct.

20 that particular product to market?

21

Q.

What deadlinos weren't met?

21

22

A.

Well, we're supposed to get this to market on

22 thing was slowing it down~ in my opinion was, tho. issuo

20

Q.

And so any opinion why that deadline

Okay.

No.

You just asked

23 was with the fine adjust.

23 September of 2011 .

24

A.

25 wasn't met or trying to get that product to market by

1110

about

R

and D.

There may have been other

I can't answer that.

24 technical issues.

Tho

Just my

25 opinion.

Page 36
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1

a.

September 11th?

We 11 , was there any observation on your part

2

A.

Well, this is my opinion.

2 that Nr. Huber wasn't doing his job of trying to move

3

Q.

Yes.

3

4

A.

They ilad •• they were working on, of course. a

5 fine adjust.
6

And they were using a flex plate to be

7 adjustment.

And to the best of my understanding, this
I think your

9 client was very enthusiastic about the potential of that

10 project.

And that was a key part, the fine adjustment

During tho period of November

12

through to Hay

a.

Yes.

15

A.

a- there was no real progress on it in the

To me,
And you asked

7 project he worked, and there were no new products
8 achieved during that time period, other than the

9 introduction of the velocity -- velocity reticle, which
1 O is a new retfol e for the scope, but I think most of the

12 the 6th.
13

13 the 31st ·14

I just look at performance.

No.

11 fina1 work had been done before I arrived on Novernber

11 was one of the key features of this new scope,
8

A.

6 performance is what's achieved, you know.

6 me what was achieved during that time, and that was the

able to kind of twist the turret to get some fine

8 was a project that started back in 2007.

the development along on that project?

a.

Okay.

So, were you involved at all in doing

14 any sort of performance reviews for Hr. Huber?

16 senso they hadn't worked out how to make it work.

15
And I

A.

I was invited to meetings where Ray and Honi ka

16 did reviews of Jeff's performance. yes.

17 actually put in as one of the documents in the

17

a.

Okay.

18 information, July tt\e- 28th. whan there was an assessment

18

A.

Correct.

19 done of this particular feature, and the R end D team

19

a.

D!<ay.

20 decided that it would only work for a long focal length

20

A.

I recall two - · two IJleetings · · no, actually,

21 scope.

21 two meetings in the office and one meeting at your
And subsequent to that, they actua 11 y shelved

22

a.

23

24 fine adjust.

24 the office,

a.

Okay.

And I mean do you think that Nr. Huber

Yes, I did.

How many do you recall?

22 client's 'house.

23 that feature, and they designed a totally new course of

25

Did you ~o?

Okay.

Let's start with tho first meeting in

Let·s start with the first mooting first.

25 I' 11 ask you about that.
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1 some people participated more.

Are you looking at a particular document?

1
2

A.

That was my log.

3

a.

Okay.

The person that I recollect partidpating more

I just put in the log.

What page are you lookillg at, if you

3

6
7

9

A.

It is page NFOOS90, and it was on February 3rd.

5 was looking to sell the scope, so he had to lot to talk

Q.

Okay.

6 about, particularly new markets, new scopes, where we

And what do you recall about that

particular meeting?
A.

8

Because he was a very driven person, and ho

4 Kyle Brown.

4 don" t mind?
5

in most of the meetings generally was the sales manager,

7 needed to bo.

That it was three hours long, because I made a

8

So, that is a rocollcction I have then,

and today that's still the same.
Other 111embers of the team wore at different

note of that.

10

Q,

Anything else in particular?

11

A.

To be honest, I can't remember specifics.

10 l&vels of partkipation.
I

11 involved.

They were quieter or more

But I felt that they were all people that

12 can remember -- I can remember being asked to give my

12 would say something 1f they needed to do. if there was

13 input, but I can't remember if that was at the meeting

13 an 1ssue they would bring it to the table.

14 on February the 3rd or the meeting on Hay the 19th,

14

15 whicll I have the detailed on NF00899.

15 specifically what your cornrients were at those meetings.

a.

And so, I tmderstand that you can't remernbor

16

a.

0899.

16 But generally, as you sit here today, did you •• can you

17

A.

Right.

17 tell me what you believe Hr. Huber's communication issue

16

a.

Okay.

19

A.

I remember being asked for my input, and I

What input do you rec a 11 giving?

18 problems we.re?

19

A.

In a nutshell, he's not a team player.

20 started talking about my observations of his

20

Q.

Okay,

21 communication style and h:is in\lOlvement on the team.

21

A.

Well, a team player in any organization is the

22

a.

Okay.

Do you recall what your observations

What doos that mean?

22 person that can work with other members of the team to

23 were or what you said?

23 the good of the whole organization.

24

A.

I can 1 t remember exactly what I said, but ...

25

a.

Fai r enough.

1

A.

In general, that he had issues in that area.

2

a.

Okay.

In general?

24

a.

25 player.

Okay.

And how ·• how -· how was he not a team

That's a very general topic.

But I mean how is

Page 38
And what issues did Hr. Hubor have that

3 you expressed?
4

A.

That ho had •• that he had issues in

5 meeting.

Anything more than that. that you can remembe.r 1

It wasn 1 t just a short discussion.

But

10 1t was some time ago, and I didn't take notes.
11

Q.

Okay.

l have to say in a lot of cases, it's just

It's a sense you have.

You sit there and

6 listen to people and you come away saying that person is

7 not a team member.

All I know is that it was -- it was •• I talked

9 for some time.

A.

4 something that you can see just perceive by being in a

7 as you sit here today?
A.

2 your reco 11 ect ion?
3

5 communfoating, working with the team, yes.
Q.

Page 40
1 somebody not a tear1 player, such as in this instance, in

Was there anybody else on the team that

8

Q.

Was he not a team member because ho wouldn't

9 agree with what everybody else was saying?

10

A.

No.

11

a.

Was he not a team player because maybe he

tlo.

12 had any other -· that had issues with communication or

12 expressed contrary opinions than other people?

13 anything like that that you were aware of?

13

A.

No.

14

a.

Was he not a team •• did you ever -- did you

14

A.

That I was aware of?

15

Q.

Yeah.

15 ever in any of those meetings get a feeling that other

16

A.

M>en you say .. issues with communication.·

16 people just didn't like him at all?

17 what

..

18

Q.

17
Well, did you •• we are talking about ttr. Huber

A.

I think other people wore scared of hirn or wero

16 inti mi dated by him.

19 today because obviously he is the one that filed the

19

Q.

20 lawsuit in this action.

But was there anybody else on

20

A.

No.

21 that OHG group that llad communication issues that were

21

a.

Did you ever hear him raises his voice to

22 similar or what you might deem as prob 1emati c?

22 anybody?

23

A.

Because he never raised his voice to me.

I look to the content of the

23

A.

Not in the time I was ln the facility, no.

For example, soma people participated 11ore

24

a.

At so11e point outside of the facility?

25

A.

No.

Not problematic.

24 discussion.

were you intimidated by him?

25 tllan other people.

And some people listened more and

I didn't meet him outside the faci 1 ity.
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1 d1ssatisfact1on on ~r. Huber ever returning: is that
2 fair enough?
3

A.

Yes.

4 meeting.

A.

3 to Ray, and I said, Let's call Ray.

And under the topic of other issues, I

Q.

5 recollect very clearly the tea11 stating to me that they

At that point in time, I listened to the

They made a very s trang case, they needed to talk

2 team.

Well, on June the 14th, we had an OHG

No.

How, so Hr. Huber had been moved to this new

5 role whore he wouldn't even be dealing with any of the

6 were very concerned about your client co111in9 back into

6 OHG members.

7 the. company i n any ae-t i ve role..

7

A.

Uh-huh.

6

Q,

Did you tell anyone, Look, his role is

8

Q.

Was that meeting •• where was that meeting

g held?
10

9 changing, you 're not even going to have to deal with him

A.

It was held •• that meeting was held June 14th,

10 anymore?

11 and it would have been held here, because I was here.

11

A.

12

Q.

And which page are you looking at?

12

a.

Did you discuss that with them at all?

13

A.

I'm looking at page 0900.

13

A.

They didn't believe it.

14

a.

Okay.

The agenda was on

14 page 0916 for that meeting.
15

O.

Was this -- at that meeting, was that something

Wall -·

Did any of them say they were going to

15 quit if Hr. Huber was allowed to return?
A.

I know they very worried about the situation.

16 that you knew was going to come up, or was that out of

16

17 the blue?

17 I know they were at a point that they were going to

18

A.

I wwld have been out of the blue.

18 quit, but I can't remember if they •aid in that phone

19

Q.

Okay.

19 call to Ray they were going to quit specifically.

And to the best of your recollection

Okay.

Do you remember any of them saying that

20 about that mooting, did ·- was there anything beyond the

20

21 dhsatisfaction that they ·• was it all of the members

21 to you?

22 didn't want Hr. Huber to come back or some of the

22

23 members?

23 been under a lot of stress, and she had made that

Q.

A.

Oh, yeah.

24

A.

Ny recollection was, i t was unanimous.

24 observation.

25

0.

And what did you do from there?

25

A.

Well, I said to them at the meeting, I said, If

a.

I mean particularly Hope, who had

What did you perceive the interaction between

Page 48

Page 46
2 you feel so strongly about this, if you're so worried

1 lis. Co 1eman and Hr. Huber was during that tlovcmber 201 O
2 to end of Hay 2011 time period?

A.

3 about your client coming back to work. then wa need to

5

(I,

The only ;nteraction I really saw between them

4 was at the 0KG.

4 talk to Ray and Monika.
If you're gofog to vote somebody off the

6 island, you have got to talk to the owners, so to speak?

I was not .... can you repeat the

5 question dates?
6

Q.

Yeah.

And I'm looking at after the time

7

A.

They were a very concerned group of people.

7 Kr. Huber was removed as vice president. and I'm talking

!!

0.

Okay.

B about the time you actually got there in Noven1ber of

9

A.

I thon made a call to Ray because I have an

So, what happened, was a call made?

9 201 O, up to the point where Mr. Huber goes on leave,
10 which is May 2011, l 'm trying to understand what was the

10 email •· it's document 0915.

11

a.

Okay.

11 interaction botween Ns. Coleman and Nr. Huber?

12

A,

And my conversation said, Ray. you need to be

12 understood they wore both just on the ONG, but really in

13 aware of this situation.

We need to do something.

14 Something needs to happen.
15

a.

Okay.

16 alternatives in mind?

17

A.

No.

13 different departments?

14

What did you • · did you have any

I said we need to talk about it, you know.

As I

A.

Well, the ONG was to be the place where wo

15 d1 scussed company 1ssues.
16

Q.

Yes.

17

A,

I mean there were issues that were discussed
I was just trying to look at any

18 And we •· hence the conference call,

18 during those neotings.

19

19 meeting I was at where both of them wore present outside

Q.

Okay,

And what had transpired during that

20 conference call?

20 of the ONG.

21

21

a.

Okay.

22 the call •· said to Ray, We need to do something about

22

A.

To see if I can add any more clarity to ~y

23 the situation,

23 answer.

24

A.

Q,

The team members .• I bel iave, they were all on

And what were you saying?

25 offering any input or advice?

I mean were you

24

a.

Yeah.

And what I'm looking for is any specific

25 01Jents or anything you can remember where Hope Coleman
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1 may nave beon justified in saying, Oh, I'm intimidated

1 June 11th, when we had the five-hour meeting • •

2 or I'11 bothered by this or something.

2

0.

That's what they said?

3

A.

Correct.

4

Q,

But you, yourself. as you sit hare, I mean

3

A.

Well, we are dealing with a number of business

4 practices at the time that we needed to resolve,

I

5 reme•ber one was to do with we had an employee who had

5 looking at some outside evidence that he was

6 been treated as a contractor, and was a 1089, which is

6 intimidating, do you have anythlng that you would say,
7 yeah, this guy was intimidating?

That was an issue.

7 inappropriate.

Another issue wa were dealing with was paying

8

9 for goods and services with rifle scopes, which we
10 addressed.

A.

He wasn't intimidating with me.

9

a.

Fair enough.
Did you •· did you make • • after that June

10

11 meeting in 2011, did you make any recommendations to

And other situation -- I call business

11

8

12 practic-es, anoth-er situation we were dealing with back

12 Hr. Dannis concer11ing Hr. Huber's employment.

13 then was the fact that we weren't complying with the

13

14 401 (k) plan.

So, I also participated in those policies.

A.

I recollect that happened at a fleeting on

No.

14 July the 20 • • 1 et me just check on that.

16 I wanted to see thon resolved quickly, but I really

15 we had an offsite meeting.

16 didn't participate •• this is why I'm trying to check my

16

17 records.

I had too many meetings when I was with Hope

18 and your client in the same room talking about one of

19 these issues.

And maybe I'll find it later, but I can't

U.

July the 28th

Hr. Huber was sti 11 on leave. so he wasn't

17 present at that meeting; is that right?
18

A.

Correct.

He had still three days before he

19 came back.
20

a.

Okay.

21

A.

No.

22 this moe-ting in June of 2011 along these same lines,

22

a.

Who was at the meeting that you 1 re ..

23 that Hr. Huber wasn't a team player?

23

A.

Ray and Honika, Hope~ Hark, Debbi, Jesse and

20 find it right now.

21

Q.

Okay.

So, was the ·· the dissatisfaction in

24

A.

Yeah.

That he was intimidating,

24 myself.

25

a.

Okay.

Do you think that had anything to do

25

Q,

And this was an OMG meeting?

So, there were some members of the ONG, but not

Page 52
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1 with the fact that he had been the person that had been

1 all?

2 running the company for fifteen years prior?

2

3

A.

4

THE REPORTER,

5

HR. BORKETT:

Pardon me?

4

I have worked for thirty-eight

6 years,

7
B

A,

Correct.

I think.

Correct.

Kyle wasn't there

a.

Okay.

So, what happened at this July·· it was

Yeah.

I show it on my records being July 26,

6 July 2B?

6

A,

7 offsite meeting.

And I 'vo been involved with a number of

different managers during that time, and I understand

9 that he was running the company for fifteen years.

A,

3 because he was in Georgia,

Well, I have 111ork•d for thirty-eight years,

But

B

a.

Okay.

What happened at that meeting to the

9 best of your recollection?

A,

I think what the team members attempted to do

10 how you deal with people has nothing to do with the

10

11 length of t 1me you' re running a company,

11 was to really explafo to Ray a little more about Joff

He was paid to be the senior officer of the

12

13 company in this operation.

He is judged to a higher

14 level standard than anybody else in the organization.

12 that he was unaware of.

13

a.

14 question.

Okay.

Did you

..

I·~ going to ask you the same

Any notes taken of that rneeting?

15

A.

No notes taken.

16 forgive me if 1·~ going to go over this again, but can

16

a.

What do you recall from that meeting?

17 you give me instances of when you believe you saw him

17

A.

I recal 1

18 being intimidating?

18 ware said in the meeting. that was discussed and wl1at was

19

A.

Yes.

19 said in the meeting.

20

a.

Okay.

20

a.

Okay.

21

A.

Within the ONG people would not open because

21

A.

One was to do with drugs.

22

a.

Ol<ay.

23

A.

And another one was to do with an insurance

15

Q,

Okay.

What I'm trying to understand, and just

22 they were intimidated.
23

Q.

Well, how do you know that?

How do you know

24 they just wouldn't open because they didn't want to?
25

A.

Well, because when we had the meeting on the ••

..

I recall two parti c;ular things that

24 policy.
25

Q,

And what do you remember being said about those
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A,
2

Drugs in the workplace is not a healthy

situation.
Q,

So, I'n just cur1ous.

Okay.

You said you

4 thought Hr. Huber should not return because somebody had

5 made the allegation that he had attempted to buy drugs
6

from somebody?
A.

No.

Page 59
1 thn company.
2

a.

Did Hr. Dennis provide Kr. Huber with a 1 etter?

3

A.

I believe there was a document because I

<I witnessed it.
5

u.

Okay.

You witnessed it -- witnessed it being

6 signed?
I would say at that point -- at that point

7

A.

1-/itnossed it being signed,

Bin time, when we had this meeting, it was -- it w.as like

8

Q.

Did you have any input in the preparation of

9 just information we. hadn~t even hea.rd of before.

9 that document or letter?

10

Q,

Right.

10

A.

No.

11

A.

And I think really the person that was really

11

Q.

Did you have any input or discussions with

12 affected by that inforoation was Ray.

12 Hr. Donnis or t"ionika about the twelve--month notice

13

a.

Okay.

14

A.

Because Ray treated your client, in my mind,

13 period that was being offered to Hr. Hubar?

15 almost like a son, he had known him so long.

So, I

14

A.

Not really.

He talked about it, but I don't --

15 I had no direct influence on the outcome in the letter.
Did you make any suggestions along those lines?

16 think he ""s •• I'm speculating, but I think he must

16

Q.

17 have been pretty upset when he heard that information.

17

A.

I cannot remember.

And do we know .... I mean forgive me., I

18

ll.

let's have you take a look at Exhibit 7 and 8,

19 hear people make all sorts of allegations all the time

19

20 that don't necessarily turn out to be true.

20 be1ng delivered to Hr. Huber?

18

Q,

Okay.

Why would

So, Exhibit 7. is that the document you rec a 11

21 an allegation, just a basic allegation made by somebody,

21

A.

Yes. because I witnessed it.

22 cause you to think that sonebody shouldn't come back to

22

a.

Okay.

23 th& company?

23 2011 -- or August 2, 2011?

24

A.

We 11, I think the team had al ready themselves

25 made it very clear ·that they did not want Jeff to come

24

A.

And that would have been on August 1,

It says August the 2nd, 2011, so I guess that

25 must nave been the date.

Page 58

Page 60
Okay.

1 back to the company, your client to come back to the

Q,

2 company.

A,

I actually thought lt was August the 1st.

Q,

Okay.

I'm not sure it really makes a wholo lot
I mean I don't think there's any di sputa

Not because of that reason.

But because of,

3 you know · ·

a.

Not being a team player?

4 of difference.

A.

Yeah,

5 as to that lotter.

And fee 1 i ng of inti mi dati on i nspi te of

6 the role reversed.
7

a.

Exhibit 8, did you have any input into the

6

1-/ho was the person who brought up this alleged

7 draftfog of that letter at all?

8 drug information?
g

A.

At the July 28 meeting?

10

a.

Yeah,

9

A.

No.

Q,

Look at Exhibit 9, pl ease.

Do you recall that

10 particular document being addressed at tha August 1,

11

A.

I can't remember wh; ch one particular person.

11 August 2 11\eet i ng?

12

a.

Hale or female?

12

A.

No.

13

A.

It could have been a male or a female.

13

a.

Did you have any discussions with Kr. Huber

14

a.

It had to be one or the other, right?

14 about that document?

Okay.

15

A.

I was not even aware of this docunent.

16 people in the OHG group who was voicing the fact that

16

a.

Until wheo?

17 they didn't want Hr. Huber to come back?

17

A.

I remember the date because I arrived at other

18

A.

Correct.

18 Orofino office.

19

ll.

And then were you involved 1n any other

15

I'm just cur-ious.

Is 1t one of the

That 1s correct.

It must have been twelve nonths ·· just

19 after your client rece.i ved his last payrnenit, and llope

20 meetings after that July 28 meeting?

20 presented m.e with your lawsuit.

21

I was invited to -· let me check.

21

a.

And then you ••

I was i 11vi ted on August the 1st to go with Ray

22

A.

Attached to the back was this letter,

A.

22

Yeah.

23 and Honika to Jeff's house.
24

a.

Okay.

25

A.

That's when Ray informed Jeff of his status in

And what happened at that meeting?

That was

23 the first time.
24

Q.

Did it surprise you?

25

A.

Absolutely,

Is there another one like this?

I
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Gerald T. Husch, ISB No . 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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Post Office Box 829
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Telephone (208) 345-2000
Facsimile (208) 385-5384
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF JESSE DANIELS
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

JESSE DANIELS declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
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This declaration is based on my personal knowledge as an employee of the defendant,
Lightforce USA, Inc., which does business as Nightforce Optics ("LFUSA").
2.

I am presently employed and have been since 2012 as the Operations

Manager for LFUSA, with responsibilities for management of production, logistics (shipping
and receiving) and machine shop. I have been employed as the Logistics Manager for LFUSA
continuously since January of 2008; I have been employed as the Production Manager for
LFUSA continuously since January of 2009; and I have been employed as Machine Shop
Manager since 2011. I have been a member of LFUSA 's Operations Management Group since
it was created in the fall of 2010. I hold a bachelor of arts degree, with a major in business
management.
3.

From 2008 until June of 2011, I worked with Jeff Huber. His

management style was different from anything I have ever seen or heard of. He was not honest.
For example, Mr. Huber caused approximately 900 scopes to be shipped to another company,
Lightforce Australia in the fall of 2009, even though the scopes had not undergone the complete
quality assurance procedures that the Lightforce Australia paid LFUSA to perform.
4.

Mr. Huber did not promote an open exchange of information within

LFUSA. Mr. Huber told me that LFUSA was his company and was not really tied to Australia.
While Mr. Huber was the Vice President of LFUSA, he required that all information that any
manager wanted to communicate to the Board of Directors in Australia go through him, and he
manipulated the data that the managers gave to him before he gave the data to the Board. Prior
to Board meetings in 2009 and 2010, I would regularly prepare a production report and submit it
to Jeff Huber to provide to the Board in preparation for the Board meeting. After the Board
meeting, I was often given a copy of the production report that Mr. Huber had submitted to the
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Board, and I noted that Mr. Huber had changed dates, lead times and other information in the
production report I had given to him, so that the production report he submitted to the Board was
materially inaccurate and misleading.
5.

Even after LFUSA was restructured so that Mr. Huber was not the sole

LFUSA manager reporting to the Board, Mr. Huber, when a Board member would ask a
question during a telephonic Board meeting with LFUSA's managers in Orofino, would
regularly mute the phone and tell the managers to let him answer the Board member's questions.
However, he often avoided giving a substantive answer to the question by obfuscating.
6.

Mr. Huber's personnel management style was very negative. Mr. Huber

would regularly single out an employee and criticize and embarrass the employee in front of an
entire group of other employees, including myself. He did not use positive reinforcement to
manage employees; instead, he beat down the employees. He was loud and often appeared as if
he were going to lose his temper, which was intimidating. He frequently came into my office
and yelled at me so loudly that I had to close my office door.
7.

Mr. Huber micromanaged LFUSA's business and would not follow the

chain of command. For example, in 2009 and 2010, while I was Production Manager, he
circumvented me by shutting down production in LFUSA's production department without even
advising me that he was doing so. Similarly, during the period that I had responsibility for
managing LFUSA's quality control department, Mr. Huber circumvented me by giving
directions directly to quality control department personnel without advising me that he was
going to do so or that he had done so.
8.

Mr. Huber intentionally delayed shipment of products ordered by

LFUSA's customers for no valid business reason. During part of the time that I have been
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employed as LFUSA's Production Manager, I managed LFUSA's shipping department. During
that time, Mr. Huber told the shipping clerk not to ship any more product, without telling me or
the shipping supervisor that he had done so. Mr. Huber directly instructed me to stop shipping
product near the end of each of two of LFUSA' s fiscal years because, he said, it would require
LFUSA to ship more product in the following year in order to show growth of 10 to 15%.
Mr. Huber told me that he did not want me to push for a greater rate of growth because it would
make it hard for everyone.
9.

Mr. Huber would not implement proven production techniques. For

example, instead of using proven assembly line techniques, whereby each of several employees
would perform a separate task or tasks to construct a single scope, he instead chose to have only
one production employee perform all of the production tasks necessary to build an entire scope.
After Mr. Huber was no longer actively employed by LFUSA, LFUSA implemented those
assembly line techniques and thereby increased the number of scopes produced per production
employee without any decrease in the quality of the scopes.
10.

From approximately 2009 to 2011, Mr. Huber regularly required me to

falsify the due dates for military orders. This occurred on dozens of occasions. Those false due
dates required LFUSA to incur significant expenses for unnecessary overtime.
11.

When I told Mr. Huber that LFUSA needed to increase its manufacturing

capacity so that LFUSA could produce more product, Mr. Huber argued that LFUSA did not
need more capacity. Later, when it became obvious to the Board that LFUSA needed to increase
its capacity, Mr. Huber told Ray Dennis, LFUSA's owner, and Monika Leniger-Sherratt, Group
Manager, in my presence, that he had told me to hire more production personnel (thus blaming
me for LFUSA's capacity problem), when, in fact, Mr. Huber had never told me to hire more
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production personnel. (ln the t.'J)ring of 2012, after Mr. Huber was no longer working for
LFUSA, LFUSA slarted a second production shifl.)
12.

Mr. Huber was very dilli<:ult to work with, It was apparent to me that I

could not trust Mr. Huber, and Tdid not rcspcd him. At a meeting ofl.,FUSA's Operations
Manag1..·ment Group in June of 2011, while Mr. Huher was on leave, Texpressed my concems
ubout Mr. Huber returning to work at LfUSA, indicating that 1 did not feel that l could continue
to work at LFlJSA because Mr. Huber was not honest. Al a later meeting in late July 2011, l
indicated to Ray Denni~ and Monika Lcniger-Sherratt that I did not feel that I could continue to
work at LFUSA because Mr. Huber was not honest. Although Mr. Huber regularly gave Ul(}
raises in my ~itlary while he was Vit:e President of LFUSA, Tdefinitely would have left. my
eJUployment with 1,FUSA if he had returned to work at LFl JSA. Before l lcamed of the
termination of Mr. Huber's employment with LFUSA, I had already started talking to I.he human
resourt.:1.:Js manager of another company ubout open positions within that company, and my wile
and l had disc;ussed moving to southern Tdaho and had even looked at a house in Twin Falls as
our potential residence.
13.

Tn my opinion, based upon events that 1 witnessed during my employment

with LFUSA, both when and after Mr. Huber worked for LFUSA, Mr. Huber's job performance

was nut salh,factory and the termination of Mr. Huber's employment with LPUSA was a very
positive development for both LFUSA and its workforce.
I certify and declare under pcnaHy of pei:iury pursuant to the law of the State of

Idaho that the foregQing is true and correct.
DATED this

_,. . ,_
J(

.

day of July, 2013.

k_~{

~essel)a11icls
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the /?/J,day of July, 2013, I caused a true and
correct copy of the foregoing DECLARATION OF JESSE DANIELS to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MEULEMAN MOLLERUP,
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF MARK COCHRAN
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

MARK COCHRAN declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
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This declaration is based on my personal knowledge as an employee of the defendant, Lightforce
USA, Inc., which does business as Nightforce Optics ("LFUSA").
2.

I am now and have been continuously since approximately April of 2008

employed by LFUSA. I have held the position of Materials Manager for LFUSA since
November of 2010. I have been a member ofLFUSA 's Operations Management Group
("OMG") since it was created in the fall of 2010.
3.

Prior to June 2011, I came into contact with Jeff Huber on almost a daily

basis during the course of my employment with LFUSA. Mr. Huber regularly berated me, both
in front of other employees and in private when he pulled me aside, and I witnessed him yell or
scream at other employees on a regular basis. On these occasions, he reminded me of a
stereotypical drill sergeant. He would speak to me or other employees in a curt fashion, with a
loud voice, and he usually appeared to be angry. In front of other people, Mr. Huber said unkind
things to me, such as telling me that my decisions were "stupid." Both his words and his
demeanor were unpleasant and disagreeable. It was apparent to me that he was attempting to
intimidate me, and I often felt demoralized, dispirited and discouraged as a result of his conduct.
Mr. Huber seldom even said "hi" to me when we would pass each other in a hallway at LFUSA.
4.

On at least a monthly basis, Mr. Huber verbally abused me or I saw him

verbally abuse another LFUSA employee in a fashion similar to the way he verbally abused me.
5.

As a result of the way that Jeff Huber treated me, I began to seek other

employment so I could quit my job with LFUSA.
6.

In a meeting of LFUSA's Operations Management Group in June of 2011,

while Mr. Huber was on extended leave, I said that I did not feel that I could continue to work at
LFUSA if Mr. Huber were to return to work at LFUSA. That statement was true, and I made
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that statcnic::nt because nf Lhi; way that Jeff lfobur mistreated me. Al a later meeting in lute July
of 2011, I indicated to Ray Dennis anci Monika Leniger-Shorra.U that 1 did not foe! that l could
continue to woi-k at LFUSA if Mr. Huber were tu rnturn to work at LFUSA bcc,wse of the way
he mistreated me and other employees.
I certify and declare under p\.lrlUlty of perjury pursuant to the law of the State uf
Idaho that the foregoing is true and correct.

DA'f ED th is J.L tluy of July, 2013.

1--A J.- Gc.L
MARK COCHRAN
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CERTIFICATE OF SERVICE

/G/fi

day of July, 2013 , I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing DECLARATION OF MARK COCHRAN to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
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101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF KEVIN
STOCKDILL

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

KEVIN STOCKDILL declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
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This declaration is based on my personal knowledge as an employee of the defendant, Lightforce
USA, Inc., which does business as Nightforce Optics ("LFUSA").
2.

I have been employed by LFUSA since January of 1995, when LFUSA

still had its principal place of business in the Seattle, Washington, area. At that time, LFUSA
had only two other regular employees, Jeff Huber in sales, the office manager (Dick Salvino),
and a college student who worked part time on a temporary basis. I am now and have been since
August 2011 employed as the Director of Research & Development for LFUSA and a member of
LFUSA's Operations Management Group ("OMO").
3.

Throughout the 15 and 1/2 years that I worked with Jeff Huber, he was

very domineering and controlling during work hours, and this got worse after LFUSA moved to
Orofino in April of 2000. He often referred to our professional relationship as "oil and vinegar"
and that he was the "alpha male" of the pack (referring to his personality type).
4.

Up until and including 2006, I was producing and supervising LFUSA's

production, doing repairs on scopes that customers returned to LFUSA, overseeing the quality
assurance function, acting as a liaison between LFUSA and LOW (which was a vendor located
in Japan from which LFUSA purchased scopes), managing imports and exports, and performing
many other duties for LFUSA. In addition, I was serving as Treasurer of LFUSA. Furthermore,
in 2004 and forward Mr. Huber well knew from his own observations that my wife was confined
to wheel chair at that time and that my home life was very stressful due to being a full time
caregiver and working full time. My wife has been (and still is) confined to a wheel chair since
2004 as a result of a stroke, and I have been her primary caregiver from 2004 to date.
5.

During that time (2000-2006), Mr. Huber would frequently lecture me,

from once up to three times per week, when he felt that tasks were not getting done quickly
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enough or thought I had forgotten them; which I hadn't. I simply had too many duties spread
across the organization. During these lectures, Mr. Huber would tell me very cruel things such
as "you are screwing up and your job is on the line" in an unpleasant tone of voice. He also got
very personal at times telling me I need to buy new clothes or to shower because I reek. These
lectures lasted as long as 45 minutes. On occasion, Mr. Huber lectured me in this fashion in
front of other employees which was very embarrassing and disrespectful. On one occasion, Mr.
Huber told me, "I know you think I am an asshole, and I am." On several occasions when
walking into my office area he has said to me, "Damn man, did you shit yourself'?

This

treatment was very-demeaning, and during his assaults on my performance I often had tears
welling up in my eyes as Mr. Huber lectured me. This type of treatment continued but to lesser
frequency after my attempt to resign in 2006.
6.

During the course of normal business, I inferred from Mr. Huber's facial

expressions or demeanor that he thought that any suggestions or ideas I would offer were stupid,
and I eventually just stopped offering my opinions all together.
7.

As a result of the way that Mr. Huber was treating me, I began to have

suicidal thoughts and I dreaded going to work. I had thoughts about driving into the river, and I
even picked out a song for my funeral, which I would listen to in my car over and over on the
way to and from work. In 2005 I went to see a psychologist in Orofino (A-Z Professional) and
was diagnosed as clinically depressed and put on anti-depressants. Eventually, in late 2006, I
tendered my resignation because of the way that Mr. Huber was treating me.
8.

Although I withdrew my resignation in 2006, Mr. Huber remained

difficult for me to work with on occasion. On those rare occasions when I would attempt to
voice an opinion, Mr. Huber would cut me off and would tell me things such as, "Just do what I
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told you to do." I had difficulty performing my job because Mr. Huber required me to obtain his
approval before I could complete tasks and he was often nonresponsive or would rudely waive
me away when I would seek to obtain his approval for a task. His instructions often changed
several times during the course of a task, which was very confusing, and many times he would
argue that I didn't do what he said to do. He would never write anything down or supply a
written outline of projects or tasks; instead he would come into the office and ramble off the top
of his head what he wanted done. Many times I would say to slow down, that I can't write (take
notes) that fast. He would routinely have me re-write emails to LOW multiple times, sometimes
taking an entire day on a single email until he was satisfied with its content. He would tell me if
you would simply capture what I told you then you wouldn't have to keep doing it over and over.
On one occasion (I believe it was in 2009), I tested this out and secretly recorded what he told
me to put in an email. I then created an email by writing down what he had said word for word
using the recording, and I sent the email to him for his review. He then came barging into the
office, with another employee, Klaus Johnson, present in the room, and angrily said: "WHAT
THE FUCK IS THIS SHIT; A THREE-YEAR-OLD COULD HAVE WRITTEN THIS CRAP."
He then threw the email at me and walked out, telling me to do it again the way I told you.
9.

Between the fall of 2010 and the time that Mr. Huber went on an extended

leave of absence in mid-2011, he was the Director of LFUSA's R&D Department and the
remainder of the personnel that LFUSA employed in its R&D Department consisted of myself,
as Optical Engineering Specialist, and two Mechanical Engineers, Klaus Johnson and Corey
Runia. While Mr. Huber was on that extended leave of absence in mid-2011, Mr. Johnson told
me that he and Mr. Runia would leave their employment with LFUSA if Mr. Huber returned to
work at LFUSA. This caused me to be very concerned because, in my opinion, the loss of Mr.
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Johnson and Mr. Runia as employees in LFUSA's R&D Department would have been a major
setback to LFUSA. LFUSA's industry is very specialized, and it can take LFUSA up to two
years to train a new engineer to the point where the engineer is a productive member of
LFUSA's R&D Department. Tn my opinion, if Mr. Johnt:;on and Mr. Runia had left their
employment wlth LFUSA in mid-201.1, it would have Laken LFUSA's R&D Department five
years co reach the point the R&D Department had reached in mid-2011. I feared that Mr. Huher
would alienate any new engineers that came on board as well, further impeding the abiJity of
LFUSA to develop new products and having an adverse affect on LFUSA's prese,nce in the
market. Because of my concerns, 1sent an email to Ray Dt:nnfa, the owner of LFUSA. A true
and correct copy of that email is attached hereto as Exhihil A.
I rnmffy and declare under penalty of perjury pursuant to the law of the St,ll.e of
Idaho that the foregoing is true and correct.
DATED this

iS 1li day of July, 2013.
KEVIN STOCKDILL
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CERTIFICATE OF SERVICE

day of July, 2013, I caused a true and
I HEREBY CERTIFY that on the~
correct copy of the foregoing DECLARATION OF KEVIN STOCKDILL to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,
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CONFIDENTIAL - Protected Information
Review and Disclosure Limited By Court Order
Huber vs. Lightforce USA (Clearwater County, Idaho, Case No. CV-2012-336)

From: Kevin Stockdill <kstockdiH,D)n;ohtfurceoot,cs.GGm>
Date. Mon. Jul 25. 2011 at 131 PM
SubJect August Plan
To Ray Dennis <rav@liohtforce net au>. Monika Leniger-Sherratt <fvlonikaiallightforce net au>

Ray
me stressed aut to the point that 1have
I haven't heard back anything from you on vihat the plan is for August 1st (next Monday) when Jeff is scheduled to return I have actually been hw,ing nightrnares lately about it and it has
if things go back the way they were. If
scheduled vacation time for the first week of August. If Jeff is allowed back I certainly don't want to report to him and neither do Klaus or Corey. In fact Klaus stated that he would not stay
was because I couldn"t take the way I
Klaus leaves it would be like going back in time \Ne can't afford to move back'#ards anymore. we need to press onward. Just for the record when I submitted my resignation years back it
of it He made allot of promises
out
all
us
talk
to
managed
He
also.
quitting
were
they
that
week
same
that
Jeff
told
also
Williams
Ross
and
Forest
Mike
job.
the
enjoy
didn"t
l
because
was being treated by Jeff anymore not
none of which he kept naturally[ Before this year I hadn1 had a raise in 7 years and the raise this year was your doing not his. Thank you again by the way.
what he wants thafs what he'll do
Jeff is a good manipulator and delegator. he has to be a delegator because he has no skills of his own. His managBment styie is fear-monger. These are his skill sets. lf it takes a iie to get
comes back the company will
he
If
here.
employeBS
the
and
company
the
of
betterment
the
for
forward
come
to
individuals
honest
consciousnesses,
of
number
a
from
courag.e
of
allot
taken
Its
you really want him back?
certainly go down with him. Its just a matter of time
That's my opinion (but probably shared by many} Ultimately its your company so its your dBcision. I hope you make the right one for a11 our sake.

Best Regards.

Ke"\-in Stockdill
C,pa.:.1i E:r4U:.-~i:r4 S.pe,r:W.l.!! -P..as~..r., !!"6 Dr,"-!!z,pt!'~t

Xightforce Optic, Inc
;;e Hu~ L~;e--'C'roii:r.,.:;,, J~.:0-R:35-44
¥~2D-S:47£-S814 ttl'208}47£-9Bt7 ffax}

www.nightforceoutics.com

k,tcd«!i!Lii;nigh,foreeootic•.~< >m
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Gerald T. Husch, ISB No . 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
Blvd., 10th Floor
Capitol
S.
101
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF KLAUS JOHNSON
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

KLAUS JOHNSON declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
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This declaration is based on my personal knowledge as an employee of the defendant, Lightforce
USA, Inc., which does business as Nightforce Optics ("LFUSA").
2.

I have been continuously employed by LFUSA since June of 2008. For

approximately the first six months of my employment with LFUSA, I worked in product support
as a production engineer, helping to resolve production floor issues and regenerating penciled
drawings into CAD ("Computer Aided Design") drawings. Thereafter, I have been employed as
a mechanical engineer in the Research & Development ("R&D") Department. I have held a
bachelor of science degree in mechanical engineering from the University of Idaho since May of
2000 and a certificate of an engineer in training ("EIT") issued by the State of Idaho Board of
Licensure of Professional Engineers and Professional Land Surveyors since June 21st of 2000.
3.

Throughout my employment with LFUSA, I have had numerous

opportunities to observe Mr. Huber, both on and off the job. Off the job, Mr. Huber was calm
and friendly. However, during work hours, I often saw Mr. Huber act unprofessionally by
angrily yelling at employees or having temper tantrums. He was extremely gruff, in both his
manner and his speech, in his dealings with other employees during work hours, and he did not
hesitate to berate one employee in front of another. For example, Mr. Huber, in front of myself
and other employees, angrily and almost irrationally yelled "This area is a mess" at an employee
named Levi Bradley, when a normal supervisor would have calmly asked Mr. Bradley to clean
up the work area. However, I witnessed Mr. Huber yell at Kevin Stockdill much more often than
he yelled at Mr. Bradley or any other employee.
4.

On another occasion, I was called into the main conference room by

Mr. Huber, where, in front of Kevin Stockdill, Mr. Huber angrily yelled at me that I had
"screwed up the whole development process" in the course of helping with production problems
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(blueprint questions, tolerances etc.). This was so demeaning and offensive to me that I
considered quitting my job. When I tried to explain to Mr. Huber that his conduct was not
acceptable, he interpreted my statements as a personal attack on him and got angry again.
5.

To relieve some pressure from the situation I jokingly placed a sign on the

R&D office door that effectively stated that all questions must go through Mr. Huber. When
Mr. Huber saw the sign he told me "good job." I informed Mr. Huber that the sign was a joke,
but he informed me that was now "policy." With the inception of the new "policy," no one was
allowed to enter the R&D office without first obtaining Mr. Huber's permission, even if the
question was directly related to development or engineering. The R&D Department and the
Machine Shop shared certain equipment, so Mr. Huber's action effectively disrupted
communication between the R&D employees and the machinists, causing delays in part
production and delays in development. I viewed Mr. Huber's solution as unprofessional and
contrary to LFUSA's policy, which was to have an open and transparent workplace where the
employees could communicate freely with each other ensuring a unified team effort.
6.

Based on interactions that I had had with Mr. Huber regarding technical

matters concerning the optics of rifle scopes, I questioned whether he was technically competent
to serve as the Director of the R&D Department. For example, while exploring the theoretical
ability to predict reticle pattern size as etched on a reticle vs. its actual appearance in a riflescope,
Mr. Huber randomly multiplied several numbers and percentages to develop a conversion factor.
I deemed the conversion factor invalid because it violated basic algebraic operations and would
not provide consistent or meaningful answers if applied in any other circumstance. After
confronting Mr. Huber with this information, he told me "to just go with it" and "there is no
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reason to not use the conversion." Use of this conversion would have potentially caused LFUSA
to waste thousands of dollars in development money on reticle patterns.
7.

On multiple occasions throughout several years, I observed Mr. Huber

repeatedly ask Kevin Stockdill how to calculate simple percentages for costing margins. Kevin
Stockdill would repeatedly show Mr. Huber how to enter the numbers into a calculator correctly,
only to have Mr. Huber ask him how to do it again several months later. At one point in time I
even wrote the basic formula for calculating a percentage on the white board in the R&D office
for easy reference. These actions made me question Mr. Huber's ability to understand the
advanced engineering and mathematical concepts that an R&D director is frequently confronted
with.
8.

In addition, I felt that Mr. Huber had misled LFUSA's board of directors

into believing that a product was on track for development with regard to the design of the 3 .8-25
optic with LOW. Mr. Huber required us to repeatedly build expensive prototypes and waste
company money developing a riflescope, around an optical package that we knew didn't work, to
show at an industry show in 201 O; when I pointed that out to Mr. Huber, he told me that
"Australia does not need to worry about that; I need a prototype for the show."
9.

As a result of my observations of Mr. Huber and my interactions with him,

I had little respect for him or confidence in him as a manager. IfMr. Huber had returned to
active employment with LFUSA, I definitely would have quit my job with LFUSA for those
reasons. Therefore, I told Kevin Stockdill while Mr. Huber was on leave that I would quit my
employment with LFUSA if Mr. Huber returned from leave to work at LFUSA.
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JUL-11-2013 15:13

From:208 4769817

l certify and declare unde,r penalty of perjury pursuant to the law of the State of
ldaho that the foregoing is true and correct.

DATED this _JJH;Jay o('July, 2013.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the / '.bl?? day of July, 2013, I caused a true and
correct copy of the foregoing DECLARATION OF KLAUS JOHNSON to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,
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( ) Overnight Mail
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF COREY RUNIA
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

COREY RUNIA declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
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This declaration is based on my personal knowledge as an employee of the defendant,
Lightforce USA, Inc., which does business as Nightforce Optics ("LFUSA").
2.

In July 2010, LFUSA hired me to work in product support engineering.

However, almost all of my work for LFUSA has been working with new products as an engineer
in LFUSA's Research and Development ("R&D") Department. In that role, I worked directly
under Mr. Huber, as Director of the R&D Department, from the fall of 2010 until the spring of
2011. I received a bachelor of science degree in mechanical engineering from the University of
Idaho in May 2004.
3.

While I was working under Mr. Huber, I often prepared his R&D

Department reports to LFUSA's board of directors in Australia, because Mr. Huber lacked the
fundamental computer skills necessary to prepare his board reports on his own. Mr. Huber told
me what to put in the reports, often standing behind me and looking over my shoulder and
dictating to me as I typed the reports. Mr. Huber required me to put misleading factual
information, such as unreasonably optimistic dates for completion of different projects or stages
of different projects, in his board reports in order to support his opinions.
4.

In discussing technical aspects of proposed new products with me,

Mr. Huber never attempted to prove a point by using mathematics or logic; instead, he would
say things such as "let's try this and make it work." I would then waste time trying to satisfy
Mr. Huber's request, when I could have determined at the outset that Mr. Huber's idea would
not work ifhe had permitted me to make that determination.
(a)

One example is the elevation turret for the GEN3 3.8-25. Mr Huber told

me that one night he had a dream of a coarse and fine adjustment assembly that utilized a hinge
plate. He was convinced that this idea would revolutionize scope turrets and for approximately
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four years he required LFUSA staff to try to make it work but the staff was unable to make his
dream a reality. Mr. Huber then asked me to make it work. I spent several days reviewing the
design and test results to try determine the root cause of the problem, but before that root cause
could be determined Mr. Huber became impatient and told me to just start trying things. When
Mr. Huber went on leave I stopped "trying things" and went back to determining the root cause
of the problem. In two weeks I discovered the cause of the problem by using basic scientific
methods. The design Mr.Huber had proposed was invalid because it required extremely tight
tolerances that couldn't be manufactured using current manufacturing techniques.
(b)

Another example is when we had several Genl model scopes that didn't

pass pressure testing, and Mr Huber stopped production of the Gen 1 scopes. Mr Huber hastily
decided that the ZeroStop dials on the Gen 1 scopes were causing the problem because, in his
opinion, the bore diameter was too large and needed to be smaller to increase the crush of the oring. Mr Huber made this decision based on his improper and incorrect measurements. Klaus
Johnson and I told Mr. Huber how to properly measure the parts. However, Mr. Huber ignored
our advice and had the shop manufacture approximately 20 ZeroStop dials with varying size
bores, but none of these variations fixed the problem. Even though these changes to the
ZeroStop dials didn't fix the problem, Mr Huber still made me and Klaus Johnson create an
engineering change order and revise the drawing file to reflect his decision to use the smaller part
because, Mr. Huber said, the smaller size was "just better." In other words, Mr. Huber required
LFUSA to incur the cost of changing the manner in which LFUSA manufactured the Gen 1
model scopes, without any scientific or engineering evidence to support the change.
(c)

Mr. Huber engaged in irrational decision making like the foregoing so

frequently that I called his decision-making process "crisis by management" and "management
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by crisis," because he would create a crisis that needed a solution and the solution would then
create a new crisis that, in tum, needed a new solution.
5.

When I was in technical meetings with outside vendors, the meeting's

productivity would be low if Mr. Huber was present in the meeting because he talked in abstract
or general terms, such as "I want the best optical quality," and did not specifically define what
he wanted, for example by stating the specifications that would provide the optical quality he
was seeking.
6.

Mr. Huber was verbally abusive of other employees. For example,

Mr. Huber, in front of me and another LFUSA employee in the R&D Department, would
frequently make statements to Mr. Stockdill such as "You don't know what you're talking
about" or tell Mr. Stockdill that Mr. Stockdill's idea was "a dumb idea."
7.

On several occasions, Mr. Huber made statements to me to the effect of

"Kevin Stockdill has been here awhile but he doesn't do things the correct way" or "Kevin
doesn't understand the right way to do it." On one such occasion, I was assembling a prototype
scope using the type of grease that Kevin Stockdill had told me to use, when Mr. Huber
adamantly told me "we don't use that grease." After that occurred, I verified the fact that the
grease Mr. Stockdill had told me to use was, in fact, the grease that LFUSA used in its
production of scopes.
8.

While these events may seem trivial standing alone, they occurred with

such frequency that they were a significant problem in the workplace. As the result of the
foregoing and similar events and circumstances, I did not respect Mr. Huber as a manager or as
the Director of the R&D Department. Therefore, if Mr. Huber had remained employment with
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Ll."USJ\, I would eventually have quit my employment with Lf,USJ\, and T told th'1t to Klaus

Johnson l:ven hef<rn~ Mr. l-lubrr went on leave in mid-2011,
T<.:ertify 1md declare under penalty or perjury pursllant to the law o I" the Sl<:1le of
Idaho that the foregoing is true and correct.

DATED this

lj___ day ol'July, 2013.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the L /4Jay of July, 2013, I caused a true and
correct copy of the foregoing DECLARATION OF COREY RUNIA to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,
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Gerald T. Husch, ISB No. 2548
MOFJ:ATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
Blvd., 10th Floor
Capitol
101 S.
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF HOPE COLEMAN
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

HOPE COLEMAN declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or "Mr. Huber").
This declaration is based on my personal knowledge as an employee of the defendant, Lightforce
USA, Inc., which does business as Nightforce Optics ("LFUSA").
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2.

I have been employed by LFUSA from November 2007 to date. Initially,

I was employed as the Finance Manager. In December 2012 my title was changed to Chief
Financial Officer. Since February 2013 I have been employed as the Chief Operating Officer of
LFUSA. I have been a member of the Operations Management Group since its inception. I have
held a bachelor of science degree in Accounting and a bachelor of science degree in Finance
since December 1998.
3.

Throughout my years of employment with LFUSA I witnessed Mr. Huber

telling our Shipping Manager and Production Manager to stop shipping LFUSA's products to
customers once we had reached our budget goal or slightly above the budget goal. Mr. Huber
would routinely ask me to run our month-end shipped dollars when we were near the end of the
month. If we had met the budgeted plan, he would then tell the Shipping Manager and
Production Manager to stop shipping. When we inquired why we would not want to ship all that
we had manufactured to our customers with open orders, Mr. Huber's response was it would
only require more work in the following year to show growth to the owner.
4.

Ray Dennis, who is the owner ofLFUSA, LFUSA's board and Monika

Leniger-Sherratt, who is the General Group Manager, regularly promoted an open and
transparent work place. From the start of my employment I was required to be present with
Mr. Huber for the board meetings with LFUSA's Board, which is based in Australia. Mr. Huber
and I participated in these meetings from Orofino via conference call. During these board
meetings, there were a number of times when Mr. Huber would mute the phone and tell me not
to answer a question directly asked of me. Instead Mr. Huber would answer for me in a manner
that differed from what my answer would have been. On other occasions he would hold up his
hand instructing me not to answer questions directed to me by the board. Again, Mr. Huber
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would answer for me. In addition, Mr. Huber would not allow me to speak directly to my
Australian counterparts without his approval. He insisted emails had to be reviewed by him
before being sent to our Australian coworkers. Mr. Huber was clearly not promoting an open
and transparent work place with his actions.
5.

Each of the managers would submit their board reports to Mr. Huber in

order to be put together in one document for the board meetings. Mr. Huber did not have the
skill set to combine the board reports into one document, so he would have me do this for him.
Mr. Huber regularly directed me to change the managers' originally submitted board reports
without the managers' knowledge before being sent to the board. In the production report, Mr.
Huber would have me remove lead times for manufacturing without the Production Manager's
knowledge. In the Sales Report, Mr. Huber would direct me to remove anything relating to the
poor state of the U.S. economy without the Director of Sales and Marketing's knowledge. In my
Finance Report, Mr. Huber would direct me to remove anything related to scrap or rejected parts.
In removing each of these items from the Final Report submitted to the Board of LFUSA, Mr.
Huber was materially misleading the board.
6.

When I was first employed with LFUSA, Mr. Huber told me he had a

capital expenditure limit of $25,000.00 and any capital purchases over that amount required
board approval. Within a couple of months of my employment, Mr. Huber directed me to cut a
check in excess of $25,000.00 for a tractor to be used at the facility. When I asked Mr. Huber
about his previously noted capital expenditure limit, he told me he would get board approval
later and I was to prepare the check for payment as the tractor was due to arrive that day. I
followed his directive, and he later received board approval in my presence as ifhe had not yet
purchased the tractor and it had not yet arrived on site. Another time, Mr. Huber purchased a
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security system for the Orofino location and had it installed without board approval. When I
received the invoice from the vendor for payment I told Mr. Huber we did not have board
approval for this purchase. He then went back to vendor and had the vendor revise the original
invoice to create two smaller invoices so that each smaller invoice came in under his authority
limit of $25,000.00.
7.

In the fall of 2009, the company received approval from the Board to

construct a building to house inventory. When we exceeded the approved budget amount,
Mr. Huber directed me to code any further bills on the project to repairs and maintenance. By
doing this Mr. Huber would not have to explain the overage in costs to the Board and he was
falsifying LFUSA's accounting records.
8.

At the end of the 2009 fiscal year, we received a number of advertising

invoices from our ad agent. I instructed Mr. Huber we were over budget in advertising.
Mr. Huber instructed me to pay these in the next fiscal year so he would not have to explain the
budget overages to LFUSA's Board.
9.

In 2009, our Operations Manager and I began working on a project to

change our 401K provider. During this transition, we found out that Mr. Huber, in his 401K
Plan Administrator capacity, had signed a document in 2006 reducing the 401K matching
formula the company provides by changing the plan to a safe harbor plan. Although Mr. Huber
signed the document in 2006 to reduce the company's matching contribution to the 401K, he did
not implement the new match. By not implementing the new match, Mr. Huber clearly benefited
himself at LFUSA's expense while he continued to receive the higher company match.
10.

In July 2010, LFUSA had just finished its fiscal year and the other

managers and I were reviewing our board reports with Mr. Huber. Kyle Brown and I told
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Mr. Huber our open orders as of June 30th were approximately $2,400,000. Mr. Huber instructed
Kyle Brown (Sales and Marketing Director) to not reflect the true numbers. Instead, Mr. Huber
told Mr. Brown that he needed to change his report to not reflect the true picture of the open
orders. Mr. Huber told Kyle Brown and Jesse Daniels to push approximately $2,000,000 of the
open orders in June out to the next four months at $500,000 per month. During the July 28th
board meeting, I witnessed Mr. Huber lie directly to the LFUSA owner and Group General
Manager telling them the open orders were only $1,100,000. Over the next couple of months,
Mr. Huber instructed me to falsify a report requested by the board regarding the history of open
orders.
11.

Open orders are also referred to as back orders; these are customer orders

on our books that we have not yet been able to fulfill. Understating back orders or open orders
can hide a serious production problem from upper management. In our case, understating open
orders was hiding the fact that we had a serious capacity issue from the Board and owner of
LFUSA. Specifically, we did not have enough production resources to manufacture the product
on order by our customers. This led to significantly increased lead times (the time it takes from
the customer order to the time we deliver the product to our customer) for our customers.
Potentially this could have led to cancelled orders because it took our customers too long to
receive the product they had ordered from us sometime ago. In pushing the $500,000.00 per
month out to the next four months, Mr. Huber was strategically meeting the approved budget, but
not exceeding it. He routinely stated if we exceeded budget too much we would cause ourselves
more work in the following year. This tactic Mr. Huber employed grossly held back the
company's overall growth unbeknownst to the LFUSA board and owner.
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12.

When Mr. Huber directed me to falsify information for LFUSA's board, I

determined his direction was the last straw for me. I called the Group General Manager and
explained the situation to her. I explained to her that I was not going to put my career and
everything I had worked so hard for over the years on the line for Mr. Huber and his unethical
practices, intentional deceit and falsification of information. It went against everything that I am
to follow his orders and lie to the company's board of management and the owner. I feared for
my job if I were to stand up to Mr. Huber and tell him I would not follow his direction. The
Group General Manager instructed me to do as Mr. Huber requested so I did not put myself in
harm's way.
13.

Throughout my employment with LFUSA, I witnessed Mr. Huber's

demeanor as he intimidated co-workers routinely. I witnessed Mr. Huber talk in a very
demeaning and berating manner to Kevin Stockdill, Matt Deyo, Scott Peterson, Levi Bradley,
Mark Cochran and Randy Maas on more than one occasion. At times Mr. Huber would yell in a
furious fashion at these employees. He would lose his temper on a routine basis. As employees
we never knew if Mr. Huber was going to be having a good day or be on a rampage yelling at
employees and demeaning, ridiculing and embarrassing them in front of other employees. It got
so bad, the receptionist used to warn me if she could hear Mr. Huber raising his voice at other
employees upon his arrival at work. On days Mr. Huber was on vacation or called in sick, the
atmosphere in the office was noticeably upbeat and there was much less tension for all
employees.
14.

At a meeting with the owner and Group General Manager ofLFUSA in

July 2011, while Mr. Huber was on extended vacation, I told them I would not continue
employment with LFUSA if Mr. Huber were allowed to return. I could no longer work under
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these conditions of his unethical and dishonest behavior and actions, fraudulent ~md n,isleading
conduct, his inability to let the manager's manage and the hostile environment his presence
hruughL to the company.

15.

Since Mr. Huber's termination from active employment with LFUSA in

2011, LFUSA's workforc.e, which is located primarily in Orofino, has grown from
approximate,ly 63 employees to over 110 employees and added a second manufacturing shin.
Between June 30) 2011, and June 30, 2012, LFUSA incn~ased its sales by approximately 58%.
All of this was accomplished in a work environment that was much beuer due to Mr. Huber's
ab..;i;mce.
16.

In 2003, LFUSA took out life insurance coverage on Jeff Hubccr.

However, throughont the time that LFUSA maintained that insurance coverag1;\ LFUSA never
placed that insurance coverage in tntsl or a sep~trate bank account or segregated in any way from
Lhe general funds of LFUSA that are subject Lo the claims of L1"USA's unsecured creditors.

17.

The Employee Manunl marked as deposition Exhibit 17 (Exhibit A to the

Ailidavit of Chad M. Nicholson in Support of' Motion for Parfo1I Summary Judgment) is a true
and correct copy of the LPUSA Employee Manual th~tt was in effect from November 3, 2005,
until November 9, 2009. The Employee Manual attached hereto as Exhibit A is a Lru~ and
correct copy of the LFUSA Employee Munua1 that was in effect between November 10, 2009
and May 2012.
I certify and declare under penalty nl'perjury pursuanl to (he law of the SMe of
Idaho that the foregoing is true and com~ct.
DATED this

/f!:ctay of July, 2013.
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day of July, 2013 , I caused a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing DECLARATION OF HOPE COLEMAN to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran

LLP
200
Suite
St.,
755 W . Front
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,
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SECTION 1
INTRODUCTION

This Manual is designed to acquaint you with Lightforce USA, Inc. and provide you with
information about working conditions, benefits, and policies affecting your employment.
The information contained in this Manual applies to all employees of Lightforce USA,
Inc.. Following the policies described in this Manual is considered a condition of
continued employment. However, nothing in this Manual alters an employee's status.
The contents of this Manual shall not constitute nor be construed as a promise of
employment or as a contract between the Company and any of its employees. The
Manual is a summary of our policies, which are presented here only as a matter of
information.
You are responsible for reading, understanding, and complying with the provisions of this
Manual. Our objective is to provide you with a work environment that is constructive to
both personal and professional growth.
1.1 CHANGES IN POLICY

This Manual supersedes all previous employee manuals and memos that may have been
issued from time to time on subjects covered in this Manual.
However, since our business and our organization are subject to change, we reserve the
right to interpret, change, suspend, cancel, or dispute with or without notice all or any part
of our policies, procedures, and benefits at any time. We will notify all employees of
these changes. Changes will be effective on the dates determined by the Company, and
after those dates all superseded policies will be null.
No individual supervisor or manager has the authority to change policies at any time. If
you are uncertain about any policy or procedure, speak with your direct supervisor.
1.2 EMPLOYMENT APPLICATIONS

We rely upon the accuracy of information contained in the employment application and
the accuracy of other data presented throughout the hiring process and employment. Any
misrepresentations, falsifications, or material omissions in any of this information or data
may result in exclusion of the individual from further consideration for employment or, if
the person has been hired, termination of employment.
1.3 EMPLOYMENT RELATIONSHIP

You enter into employment voluntarily, and you are free to resign at any time for any
reason or no reason. Similarly, Lightforce USA, Inc. is free to conclude its relationship
with any employee at any time for any reason or no reason. Following the probationary
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period, employees are required to follow the Employment Termination Policy (See
Section 3.13).
SECTION 2
DEFINITION S OF EMPLOYEE S STATUS
"EMPLOYEES" DEFINED
An "employee" of Lightforce USA, Inc. is a person who regularly works for Lightforce
USA, Inc. on a wage or salary basis. "Employees" may include exempt, non-exempt,
regular full-time, regular part-time, and temporary persons, and others employed with the
Company who are subject to the control and direction of Lightforce USA, Inc. in the
performance of their duties.
REGULAR FULL-TIME

Employees who have completed the 90-day probationary period and who are
regularly scheduled to work 38 or more hours per week. Generally, they are
eligible for the Company's benefit package, subject to the terms, conditions, and
limitations of each benefit program.
REGULAR PART-TIME

Employees who have completed the 90-day probationary period and who are
regularly scheduled to work less than 38 hours per week.
TEMPORAR Y (FULL-TIME or PART-TIME )

Those whose performance is being evaluated to determine whether further
employment in a specific position or with the Company is appropriate or
individuals who are hired as interim replacements to assist in the completion of a
specific project or for vacation relief. Employment beyond any initially stated
period does not in any way imply a change in employment status. Temporary
employees retain that status until they are notified of a change. They are not
eligible for any of the Company's benefit programs.
PROBATION ARY PERIOD FOR NEW EMPLOYEE S

A new employee whose performance is being evaluated to determine whether
further employment in a specific position or with Lightforce USA, Inc. is
appropriate. When an employee completes the probationary period, the employee
will be notified of his/her new status with Lightforce USA, Inc ..
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SECTION 3
EMPLOYMENT POLICIES
3.1 NON-DISCRIMINATION
In order to provide equal employment and advancement opportunities to all individuals,
employment decisions at Lightforce USA, Inc. will be based on merit, qualifications, and
abilities. Lightforce USA, Inc. does not discriminate in employment opportunities or
practices because of race, color, religion, sex, national origin, age or disability.

Lightforce USA, Inc. will make reasonable accommodations for qualified individuals
with known disabilities unless doing so would result in an undue hardship. This policy
governs all aspects of employment, including selection, job assignment, compensation,
discipline, termination, and access to benefits and training.
Employees with questions or concerns about discrimination in the workplace are
encouraged to bring these issues to the attention of their supervisor. Employees can raise
concerns and make reports without fear of reprisal. Anyone found to be engaging in
unlawful discrimination will be subject to disciplinary action, including termination of
employment.
3.2 NON-DISCLOSURE/CONFIDENTIALITY

The protection of confidential business information and trade secrets is vital to the
interests and success of Lightforce USA, Inc.. Such confidential information includes,
but is not limited to, the following examples:
•

Compensation data,

•

Financial information,

•

Marketing strategies,

•

Pending projects and proposals,

•

Proprietary production processes,

•

Personnel/Payroll records, and

•

Conversations between any persons associated with the company.

All employees are required to sign a non-disclosure agreement as a condition of
employment.
Employees who improperly use or disclose trade secrets or confidential business
information will be subject to disciplinary action, including termination of employment
and legal action, even if they do not actually benefit from the disclosed information.
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3.4 PROBATIONARY PERIOD FOR NEW EMPLOYEES

The probationary period for regular full-time and regular part-time employees lasts up to
90 days from date of hire. During this time, employees have the opportunity to evaluate
our Company as a place to work and management has its first opportunity to evaluate the
employee. During this introductory period, both the employee and the Company have the
right to terminate employment without advance notice;
Upon satisfactory completion of the probationary period, a 90-day review will be given
and benefits will begin as appropriate. All employees, regardless of classification or
length of service, are expected to meet and maintain Company standards for job
performance and behavior (See Section 4, Standards of Conduct).
3.5 OFFICE HOURS

Lightforce USA, Inc. office is open for business from 7:00 a.m. to 5:30 p.m. Monday
through Thursday, except for Holidays (See Section 6.7, Holidays).
The standard workweek is 40 hours of work (see Section 5.3, Overtime). In the
computation of various employee benefits, the employee workweek is considered to begin
on Sunday (starting at 12:01 a.m.) through Saturday (ending at 12:00 a.m.), unless a
supervisor makes prior other arrangement with the employee.
3.6 LUNCH PERIODS

Employee's lunch periods are determined by Management and vary by department.
Lunch breaks generally are taken between the hours of 11 a.m. and 2:00 p.m. on a
staggered schedule so that your absence does not create a problem for co-workers or
clients.
3.7 BREAK PERIODS

Employee's break periods are at Management's discretion and typically vary by
department.

If employees have unexpected personal business to take care of, they must notify their
direct supervisor to discuss time away from work and make provisions as necessary. Your
supervisor must be notified a minimum of three (3) days in advance. Personal business
should be conducted on the employee's own time.
Employees who do not adhere to the break policy will be subject to disciplinary action,
including termination.
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3.8 PERSONNEL FILES

Employee personnel files include the following: job application, resume, records of
participation in training events, salary history, records of disciplinary action and
documents related to employee performance reviews, coaching, and mentoring.
Personnel files are the property of Lightforce USA, Inc., and access to the information is
restricted. Management personnel of Lightforce USA, Inc. who have a legitimate reason
to review the file are allowed to do so.
Employees who wish to review their own file should contact their supervisor.
3.9 PERSONNEL DATA CHANGES
It is the responsibility of each employee to promptly notify their supervisor of any
changes in personnel data such as:

•

Mailing address,

•

Telephone numbers,

•

Name and number of dependents, and

•

Individuals to be contacted in the event of an emergency.

An employee's personnel data should be accurate and current at all times.

3.10 INCLEMENT WEATHER/EMERGENCY CLOSINGS

At times, emergencies such as severe weather, fires, or power failures can disrupt
company operations. The decision to close the office will be made by the Vice President
only. When the decision is made to close the office, employees will receive official
notification from their supervisors.
Time off from scheduled work due to emergency closings will be unpaid for all nonexempt employees. However, if employees would like to be paid, they are permitted to
use vacation time if it is available to them.
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3.11 EMPLOYEE PERFORMANCE REVIEW AND PLANNING SESSIONS

Supervisors will conduct performance reviews and planning sessions with all regular fulltime and regular part-time employees after six months of service. Supervisors may
conduct informal performance reviews and planning sessions more often if they choose.
Performance reviews and planning sessions are designed for the supervisor and the
employee to discuss his/her current job tasks, encourage and recognize attributes, and
discuss positive, purposeful approaches for meeting work-related goals. Together,
employee and supervisor discuss ways in which the employee can accomplish goals or
learn new skills. The planning sessions are designed for the employee and his/her
supervisor to make and agree on new goals, skills, and areas for improvement.
Lightforce USA, Inc. directly links wage and salary increases with performance. Your
performance review and planning sessions will have a direct effect on any changes in
your compensation. For this reason among others, it is important to prepare for these
reviews carefully, and participate in them fully.
New employees will be reviewed at the end of their probationary periods (see Section 3.3,
Probationary Period for New Employees). After the initial review, the employee will be
reviewed according to the regular annual schedule.

3.12 OUTSIDE EMPLOYMENT

Employees may hold outside jobs in non-related businesses or professions as long as the
employee meets the performance standards of their job description with Lightforce USA,
Inc.. Unless an alternative work schedule has been approved by Lightforce USA, Inc.,
employees will be subject to the company's scheduling demands, regardless of any
existing outside work assignments.
Lightforce USA, Inc.' s office space, equipment, and materials are not to be used for
outside employment.
3.13 CORRECTIVE ACTION

Lightforce USA, Inc. holds each of its employees to certain work rules and standards of
conduct (see Section 4). When an employee deviates from these rules and standards,
Lightforce USA, Inc. expects the employee's supervisor to take corrective action.
Corrective action at Lightforce USA, Inc. is progressive. That is, the action taken in
response to a rule infraction or violation of standards typically follows a pattern
increasing in seriousness until the infraction or violation is corrected.
The usual sequence of corrective actions includes an oral warning, a written warning,
probation, and finally termination of employment. In deciding which initial corrective
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action would be appropriate, a supervisor will consider the seriousness of the infraction,
the circumstances surrounding the matter, and the employee's previous record.
Though committed to a progressive approach to corrective action, Lightforce USA, Inc.
considers certain rule infractions and violations of standards as grounds for immediate
termination of employment. These include but are not limited to: theft in any form,
insubordinate behavior, vandalism or destruction of company property, being on company
property during non-business hours, the use of company equipment and/or company
vehicles without prior authorization by Vice President, untruthfulness about personal
work history, skills, or training, divulging Company business practices, and
misrepresentations of Lightforce USA, Inc. to a customer, a prospective customer, the
general public, or an employee.

3.14 EMPLOYME NT TERMINATI ON

Termination of employment is an inevitable part of personnel activity within any
organization, and many of the reasons for termination are routine. Below are a few
examples of some of the most common circumstances under which employment is
terminated:
•

Resignation - voluntary employment termination initiated by an employee.

•

Termination - involuntary employment termination initiated by Lightforce USA,
Inc ..

•

Layoff - involuntary employment termination initiated by Lightforce USA, Inc.
for non-disciplinary reasons.

When a non-exempt employee intends to terminate his/her employment with Lightforce
USA, Inc., he/she shall give Lightforce USA, Inc. at least two (2) weeks written notice.
Exempt employees shall give at least four (4) weeks written notice.
Since employment with Lightforce USA, Inc. is based on mutual consent, both the
employee and Lightforce USA, Inc. have the right to terminate employment at will, with
or without cause during the Introductory/Probationary Period for New Employees (See
Section 3.3, Introductory/Probationary Period for New Employees).
Any employee who terminates employment with Lightforce USA, Inc. shall return all
files, records, keys, and any other materials that are property of Lightforce USA, Inc .. No
final settlement of an employee's pay will be made until all items are returned in
appropriate condition. The cost of replacing non-returned items will be deducted from
the employee's final paycheck. Furthermore, any outstanding financial obligations owed
to Lightforce USA, Inc. will also be deducted from the employee's final check.
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Employee's benefits will be affected by employment termination in the following
manner. All accrued vested benefits that are due and payable at termination will be paid.
Some benefits may be continued at the employee's expense (See Section 5, Benefits) if
the employee elects to do so. The employee will be notified of the benefits that may be
continued and of the terms, conditions, and limitations.
3.16 HEALTH-RELATED ISSUES
Employees who become aware of any health-related issue, including pregnancy, should
notify their supervisor of health status. This policy has been instituted strictly to protect
the employee.

A written "permission to work" from the employee's doctor is required at the time or
shortly after notice has been given. The doctor's note should specify whether the
employee is able to perform regular duties as outlined in his/her job description.
A leave of absence may be granted on a case-by-case basis. If the need arises for a leave
of absence, employees should notify their supervisor.
3.17 EMPLOYEE REQUIRING MEDICAL ATTENTION

In the event an employee requires medical attention, whether injured or becoming ill
while at work, the employee's personal physician must be notified immediately. If it is
necessary for the employee to be seen by the doctor or go to the hospital, a family
member will be called to transport the employee to the appropriate facility. If an
emergency arises requiring Emergency Medical Services to evaluate the injury/illness of
an employee on-site, the employee will be responsible for any transportation charges.
Furthermore, Lightforce USA, Inc.'s employees will not be responsible for transportation
of another employee due to liabilities that may occur.
A physician's "return to work" notice may be required.
3.18 BUILDING SECURITY

All employees who are issued keys to the office are responsible for their safekeeping.
These employees will sign a Building Key Disbursement form upon receiving the key.
The last employee, or a designated employee, who leaves the office at the end of the
business day assumes the responsibility to ensure that all doors are securely locked, the
alarm system is armed, thermostats are set on appropriate evening and/or weekend
setting, and all appliances and lights are turned off with exception of the lights normally
left on for security purposes. Employees are not allowed on Company property after
hours without prior authorization from the Executive Staff.
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3.19 INSURANCE ON PERSONAL EFFECTS
All employees should be sure that their own personal insurance policies cover the loss of
anything occasionally left at the office. Lightforce USA, Inc. assumes no risk for any loss
or damage to personal property.

3.20 SUPPLIES; EXPENDITURES; OBLIGATING THE COMPAN Y
Only authorized persons may purchase supplies in the name of Lightforce USA, Inc.. No
employee whose regular duties do not include purchasing shall incur any expense on
behalf of Lightforce USA, Inc. or bind Lightforce USA, Inc. by any promise or
representation without written approval.

3.21 EXPENSE REIMBURSEMENT
Expenses incurred by an employee must have prior approval by a supervisor.
Reimbursements under $25.00 will be included in the employee's next regular paycheck.
An example of such an expense would include mileage. If the amount is more than
$25.00, the reimbursement request will be processed like an invoice. All completed
reimbursement request forms should be turned in to Accounts Payable/Payroll
Department.

3.22 PARKING
Employees must park their cars in areas jndicated and provided by the Company.

3.23 VISITORS IN THE WORKPLACE
To provide for the safety and security of employees, visitors, and the facilities at
Lightforce USA, Inc., only authorized visitors are allowed in the workplace. Restricting
unauthorized visitors helps ensure security, decreases insurance liability, protects
confidential information, safeguards employee welfare, and avoids potential distractions
and disturbances.

3.24 IMMIGRATION LAW COMPLIANCE
Lightforce USA, Inc. employs only United States citizens and those non-U.S. citizens
authorized to work in the United States in compliance with the Immigration Reform and
Control Act of 1986.
Each new employee, as a condition of employment, must complete the Employment
Eligibility Verification Form I-9 and present documentation establishing identity and
employment eligibility. Former employees who are rehired must also complete the form
if they have not completed an I-9 with Lightforce USA, Inc. within the past three years or
if their previous I-9 is no longer retained or valid.
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SECTION 4
STANDARDS OF CONDUCT

The work rules and standards of conduct for Lightforce USA, Inc. are important, and the
Company regards them seriously. All employees are urged to become familiar with these
rules and standards. In addition, employees are expected to follow the rules and standards
faithfully in doing their own jobs and conducting the Company's business. Please note
that any employee who deviates from these rules and standards will be subject to
corrective action, up to and including termination of employment (see Section 3 .12,
Corrective Action).
While not intended to list all the forms of behavior that are considered unacceptable in
the workplace, the following are examples of rule infractions or misconduct that may
result in disciplinary action, including termination of employment.
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Theft or inappropriate removal or possession of property;
Falsification of timekeeping records (See Section 5.2, Timekeeping);
Working under the influence of alcohol or illegal drugs (See Section 4.6, Substance
Abuse);
Possession, distribution, sale, transfer, or use of alcohol or illegal drugs in the
workplace (See Section 4.6, Substance Abuse);
Fighting or threatening violence in the workplace;
Boisterous or disruptive activity in the workplace;
Negligence or improper conduct leading to damage of company-owned or customerowned property;
Insubordination or other disrespectful conduct;
Violation of safety or health rules;
Sexual or other unlawful or unwelcome harassment (See Section 4.3, Harassment,
Including Sexual Harassment);
Excessive absenteeism or any absence without notice (See also, Section 4.1
Attendance/Punctuality and 4.2, Absence without Notice);
Unauthorized use of telephones, or other company-owned equipment (See Section
4.4, Telephone Use);
Using company equipment for purposes other than business (i.e. playing games on
computers or personal Internet usage);
Unauthorized disclosure of business "secrets" or confidential information;
Violation of personnel policies; and
Unsatisfactory performance or conduct.

4.1 ATTENDANCE/PUNCTUALITY

The Company expects that every employee will be regular and punctual in attendance.
This means being in the office, ready to work, at their starting time each day.
Absenteeism and tardiness places a burden on other employees and on the Company.
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If you are unable to report for work for any reason, notify your supervisor before regular
starting time. You are responsible for speaking directly with your supervisor about your
absence. It is not acceptable to leave a message on a supervisor's voice mail, except in
extreme emergencies. In the case of leaving a voice-mail message, a follow-up call must
be made later that day. The company phone number is 208-476-9814.

Should undue tardiness become apparent, disciplinary action may be required.

If there comes a time when you see that you will need to work some hours other than
those that make up your usual work week, notify your supervisor at least two working
days in advance. Each request for special work hours will be considered separately, in
light of the employee's needs and the needs of the Company. Such requests may or may
not be granted.
4.2 ABSENCE WITHOUT NOTICE

When you are unable to work owing to illness or an accident, please notify your
supervisor. This will allow the Company to arrange for temporary coverage of your
duties, and helps other employees to continue work in your absence. If you do not report
for work and the Company is not notified of your status, it will be assumed after two
consecutive days of absence that you have resigned, and you will be removed from the
payroll.
If you become ill while at work or must leave the office for some other reason before the
end of the workday, be sure to inform your supervisor of the situation.

4.3 HARASSME NT, INCLUDING SEXUAL HARASSMENT

Lightforce USA, Inc. is committed to providing a work environment that is free of
discrimination and unlawful harassment. Prohibited behavior includes unsolicited and
unwelcome contact that has sexual overtones. This includes: Written contact such as
sexually suggestive letters, notes or invitation; verbal contact such as suggestive or
obscene comments, threats, slurs, epithets, jokes or sexual proposition; physical contact
such as intentional touching, pinching, brushing against another's body, impeding or
blocking movement, assault, coercing sexual intercourse and visual contact such as
leering or staring at another's body, gesturing, displaying sexually suggestive objects or
pictures, cartoons, posters or magazines.
Lightforce USA Inc. has a policy that there is to be no inter-company dating, etc. If this
situation should arise, one of the employees will be required to resign his or her position.
If you believe you have been the victim of harassment, or know of another employee who
has, report it immediately. Employees can raise concerns and make reports without fear
of reprisal.

Any supervisor who becomes aware of possible harassment should promptly advise the
Vice President who will handle the matter in a timely and confidential manner.
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4.4 TELEPHONE USE

Lightforce USA, Inc telephones are intended for the use of serving our customers and in
conducting the Company's business.
Personal usage during business hours is discouraged except for extreme emergencies. All
personal telephone calls should be kept brief to avoid congestion on the telephone line.
To respect the rights of all employees and avoid miscommunication in the office,
employees must inform family members and friends to limit personal telephone calls
during working hours.

If an employee is found to be deviating from this policy, he/she will be subject to
disciplinary action (See Section 3.12, Corrective Action).
4.5 PUBLIC IMAGE

A professional appearance is important anytime that you come in contact with customers
or potential customers. Employees should be well groomed and dressed appropriately for
our business and for their position in particular.

Consult your supervisor if you have any questions about appropriate business attire.
4.6 SUBSTANCE ABUSE

The Company is committed to providing a safe and productive workplace for its
employees. In keeping with this commitment, the following rules regarding alcohol and
drugs of abuse have been established for all staff members, regardless of rank or position,
including both regular and temporary employees. The rules apply during working hours
to all employees of the Company while they are on Company premises or elsewhere on
Company business.
The manufacture, distribution, possession, sale, or purchase of controlled
substances of abuse on Company property is prohibited.
Being under the influence of illegal drugs, alcohol, or substances of abuse on
Company property is prohibited.
Working while under the influence of prescription drugs that impair performance
is prohibited.
So that there is no question about what these rules signify, please note the following
definitions:
Company property: All Company owned or leased property used by employees.
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Controlled substance of abuse: Any substance listed in Schedules I-V of Section
202 of the Controlled Substance Act, as amended.
Drug: Any chemical substance that produces physical, mental, emotional, or
behavioral change in the user.
Drug paraphernalia: Equipment, a product, or material that is used or intended for
use in concealing an illegal drug, or otherwise introducing into the human body an
illegal drug or controlled substance.
Illegal drug:
a. Any drug or derivative thereof whose use, possession, sale, transfer, attempted
sale or transfer, manufacture, or storage is illegal or regulated under any federal,
state, or local law or regulation.
b. Any drug, including - but not limited to - a prescription drug, used for any
reason other than that prescribed by a physician.
c. Inhalants used illegally.
Under the influence: A state of not having the normal use of mental or physical
faculties resulting from the voluntary introduction into the body of an alcoholic
beverage, drug, or substance of abuse.
Consistent with the rules listed above, any of the following actions constitutes a violation
of the Company's policy on drugs and may subject an employee to disciplinary action, up
to and including immediate termination.
Using, selling, purchasing, transferring, manufacturing, or storing an illegal drug
or drug paraphernalia, or attempting to or assisting another to do so, while in the
course of employment.
Working or reporting to work, conducting Company business or being on
Company property while under the influence of an illegal drug or alcohol, or in an
impaired condition.
Working or reporting to work, or conducting Company business while under the
influence of alcohol.
The Company promotes a drug free workplace which thereby enhances workplace safety
and increases productivity. At its discretion, the Company may require employees to
undergo drug testing. Drug testing will consist of testing employees or prospective
employees for the presence or drugs or alcohol as a condition of hiring or continued
employment. The types of tests an employee may be subject to are as follows:
1) Pre-employment
2) Post-accident
3) Random
4) Return to duty
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5) Follow-up
6) Reasonable suspicion
Disciplinary action up to termination will result if any of the following results occur:
1) A confirmed positive drug test or a positive alcohol test, as indicated by a test
result of greater than .08 blood alcohol content.
2) The employee's refusal to provide a sample for testing.
3) The employee's alteration or attempt to alter a test sample by adding a foreign
substance for the purpose of making the sample more difficult to analyze.
4) The employee's submission of a sample that is not his or her own.
4.8 INTERNET USE

Lightforce USA, Inc. employees are allowed use of the Internet and e-mail when
necessary to serve our customers and conduct the Company's business.
Employees may use the Internet when appropriate to access information needed to
conduct business of the Company. Employees may use e-mail when appropriate for
Company business correspondence.
Use of the Internet must not disrupt operation of the company computer network. Use of
the Internet must not interfere with an employee's productivity. Employees are
responsible for using the Internet in a manner that is ethical and lawful.
Internet messages are public and not private. Lightforce USA, Inc. reserves the right to
access and monitor all files and messages on its systems.

SECTION 5
WAGE AND SALARY POLICIES

5.1 WAGE OR SALARY INCREASES

Although the Company's salary ranges and hourly wage schedules will be adjusted on an
ongoing basis, Lightforce USA, Inc. does not grant "cost of living" increases.
Performance is the key to wage increases in the Company.
5.2 TIMEKEEPING

Accurately recording time worked is the responsibility of every non-exempt employee.
Time worked is the time actually spent on ajob(s) performing assigned duties.
Lightforce USA, Inc. does not pay for extended breaks or time spent on personal matters.
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Authorized personnel will review time records each week. Any changes to an employee's
time record must be approved by his/her supervisor. Questions regarding the timekeeping
system or time cards should be directed to the supervisor.
Time Badges - Non-exempt employees will be issued a time badge on their first
day of employment. The employee will be given thorough instructions on usage
and instructions on what to do should a problem occur. A sick leave form must be
filled out and given to administration on the day or your return, or you will not
receive pay for the missing hours ..
5.3 OVERTIME

Lightforce USA, Inc. is open for business 40 hours per week. Overtime compensation is
paid to non-exempt employees in accordance with federal and state wage and hour
restrictions. Overtime is payable for all hours worked over 40 per week at a rate of one
and one-half times the non-exempt employee's regular hourly rate. Time off on personal
time, holidays, or any leave of absence will not be considered hours worked when
calculating overtime. In addition, vacation time does not constitute hours worked.
All overtime work performed by an hourly employee must receive the supervisor's prior
authorization. Overtime worked without prior authorization from the supervisor may
result in disciplinary action. The supervisor's signature on a timesheet authorizes pay for
overtime hours worked.
5.4 PAYDAYS

All employees are paid bi-weekly. Paydays occur on Thursdays and will be directly
deposited into either a checking or savings account. You must provide the administrative
staff with a voided check upon hire. In the event that a regularly scheduled payday falls
on a weekend or holiday, employees will receive pay on the next day of operation.
If a regular payday falls during an employee's vacation, the employee's paycheck will be
available upon his/her return from vacation.

Paychecks will not, under any circumstances, be given to any person other than the
employee without written authorization. Paychecks may also be mailed to the employee's
address or deposited directly into an employee's bank account upon request.

SECTION 6
BENEFITS AND SERVICES

Lightforce USA, Inc. offers a benefits program for its full-time employees. However, the
existence of these programs does not signify that an employee will necessarily be
employed for the required time necessary to qualify for the benefits included in and
administered through these programs.
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6.1 GROUP INSURANCE
HEALTH INSURANCE

•
•

You will be eligible 90 days after hire date. Please see Administrative staff at this
time.
Coverage is provided by Lightforce USA, Inc. for the employee only.

The employee's portion of the premium deduction for health insurance begins on the pay
period prior to coverage start date.
This Manual does not contain the complete terms and/or conditions of any of the
Company's current insurance benefit plans. It is intended only to provide general
explanations. [If there is ever any conflict between the Manual and any documents issued
by one of the Company's insurance carriers, the carrier's guideline regulations will be
regarded as authoritative.]
6.3 SOCIAL SECURITY/MEDICARE

Lightforce USA, Inc. withholds income tax from all employees' earnings and participates
in FICA (Social Security) and Medicare withholding and matching programs as required
by law.
6.4 401k

The Simple Investment Retirement Account (Simple IRA) plan offers Lightforce USA,
Inc employees a unique opportunity for savings, financial growth and favorable tax
treatment.
The IRA plan helps contributors save in several ways:
• Gross taxable income is reduced
• Lightforce USA, Inc. makes a matching contribution of the employees' contributions
(SEE BELOW)
• Convenience of payroll deduction (percent you choose)
The 401 K plan is administered through an Investment firm and managed internally by
Lightforce USA, Inc. For pre-tax benefits you may contribute up to the IRS limit.
Lightforce USA, Inc. matches each dollar up to 4% of wages and up to an additional 6%
of wage at 50 cents per dollar.
Eligibility occurs after one year of continuous employment for regular full-time
employees.
6.5 PTO (PAID TIME OFF)
See attached policy

6.7 RECORD KEEPING

19
NF02494

562

The Administrative Department maintains PTO accrued and used. Each employee is
responsible for verifying his/her pay stub to make sure the correct amount of hours
appear.
6.8 HOLIDAYS

Lightforce USA, Inc. observes the following paid holidays per year for all employees:
New Year's Day (2 Days Holiday Pay)
Memorial Day and the day before or following
Independence Day and the day before or following
Labor Day
Thanksgiving Day and the day before or following
Christmas Day and day before or following
Holiday Leave is subject to workload restraints and is at the supervisor's discretion.
6.9 JURY DUTY/MILITARY LEAVE

Employees will be granted time off to serve on a jury or military leave without pay.
However, all regular employees both full-time and part-time will be kept on the active
payroll until their civic duties have been completed. A copy of the jury duty summons
and all other associated paperwork are required for the personnel file.
SECTION 7

EMPLOYEE COMMUNICATIONS
7.2 BULLETIN BOARDS

Bulletin boards placed in scope repair room provide employees access to important
posted information and announcements. The employee is responsible for reading
necessary information posted on the bulletin boards.
7.4 PROCEDURE FOR HANDLING COMPLAINTS

Under normal working conditions, employees who have a job-related problem, question
or complaint should first discuss it with their immediate supervisor. At this level,
employees usually reach the simplest, quickest, and most satisfactory solution. If the
employee and supervisor do not solve the problem, Lightforce USA, Inc. encourages
employees to contact the HR Department.
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I,
(employee signature), have received a
copy of the "Employee Manual" and have read and understood the information.
I,
(Supervisor signature), have
presented Lightforce USA, INC's employee manual to above named employee and have answered any
questions they may have regarding company policy.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _(Date)
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1, _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (ernplc)yeesignature),

have received a

copy of the "Employee Manual" and have read and understood the information.
I,
(Supervisor signature), have
presented Lightforce USA, INC's employee manual to above named employee and have answered any
questions they may have regarding company policy.
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _(Date)

YOU AND YOUR SUPERVISOR NEED
TO SIGN BOTH COPIES; RETURN THIS
COPY TO ADMINISTRATION,
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF KYLE BROWN
vs.

FILED UNDER SEAL
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

KYLE BROWN declares and states as follows:
1.

I am making this declaration in opposition to the Motion for Partial

Summary Judgment filed by plaintiff, Jeffrey Edward Huber ("Jeff Huber" or Mr. Huber"). This
declaration is based on my personal knowledge as an employee of the defendant, Lightforce
USA, Inc., which does business as Nightforce Optics ("LFUSA").

DECLARATION OF KYLE BROWN - 1
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2.

I am now and have been continuously since January 2, 2007, employed by

LFUSA as its Director of Sales and Marketing, and I have been a member of LFUSA' s
Operations Management Group ("OMO") since its inception in November of 2010.
3.

During the summer of 2010, Jeff Huber indicated to me that he was going

to share the then current dollar value of LFUSA's open sales orders information, which I shared
with him for reporting purposes, in a different manner than how I had shared it with him, for the
report to LFUSA's board in Australia. This was to show the board that the dollar amount of
LFUSA's open sales orders (backorders), which was actually around $2.4 million at the end of
LFUSA's 2010 fiscal year ending June 30, 2010 ("FY2010"), was substantially less than that
figure.
4.

During the same summer, Mr. Huber also instructed me to prepare a report

that falsely showed that approximately $2,000,000.00 in sales orders of LFUSA's Nightforce
products were sales orders taken in July through October of 2010, when in fact most of those
were sales orders taken prior to June 30, 2010, and should have been reported properly, and
accurately, to LFUSA's board as sales orders taken during LFUSA's FY2010. An accurate
reporting would have easily indicated, sooner, to LFUSA's board that LFUSA had a production
capacity concern that needed to be addressed. However, Mr. Huber had been telling our
executive management, and owner, that LFUSA did not have a production capacity problem.
5.

Mr. Huber took an extended leave of absence during the summer of 2011.

While Mr. Huber was on that leave of absence, I attended a meeting, via telephone, of LFUSA' s
Operations Management Group. Due to Mr. Huber's dishonesty and other reasons pertaining to
Mr. Huber's unsatisfactory performance as a LFUSA employee and manager, I stated during that
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meeting that I would leave my employment with LFUSA if Mr. Huber returned to work at
LFUSA.
I certify and declare under penalty of perjury pursuant to the law of the State of
Idaho that the foregoing is true and correct.

. 1<t.6.

DATED this~ day of July, 2013.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the &1A1ay of July, 2013, I caused a true and
correct copy of the foregoing DECLARATION OF KYLE BROWN to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLER UP,
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(~ Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DECLARATION OF RAY DENNIS
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.

RAY DENNIS declares and states as follows:
1.

I am now and have always been a citizen and resident of Australia

throughout my life.
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2.

I am now and have always been the president and sole shareholder of the

defendant, Lightforce USA, Incorporated, a Washington corporation, doing business as
Nightforce Optics ("LFUSA"), throughout its existence as a corporation.
3.

On or about October 9, 2000, I signed a document entitled "Company

Share Offer" ("CSO"). A true and correct copy of which has been marked as deposition
Exhibit 9 in this case and is attached hereto as Exhibit A for the convenience of the Court.
4.

The first sentence of the CSO states: "Lightforce USA Inc., offers

Jeff Huber the following Goodwill, company share offer on the basis of long term employment
and loyalty."
5.

Any payment under the CSO was intended to be contingent on Huber's

long term employment and loyal service to Lightforce during that employment.
6.

Clause 4(a) of the CSO states in part:
4.

Consider the following:

Death, ill health or incapacitation of Jeff Hubera)
LFUSA take out insurance cover to the value of $1,000,000
on Jeff Huber. At the time Jeff Huber is paid via this
insurance policy using his goodwill value, this is
determined by two independent valuations .....
7.

After I signed the CSO, I caused LFUSA to take out insurance coverage

on Jeff Huber for a dual purpose: to serve as a funding mechanism in the event of Mr. Huber's
death and also to serve as a key man life insurance policy. However, throughout the time that
LFUSA maintained that insurance coverage, LFUSA never placed that insurance coverage in
trust or a separate bank account or segregated in any way from the general funds of LFUSA that
are subject to the claims of LFUSA's unsecured creditors.
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Clause 5 of the CSO states: "Jeff Huberto maintain his focus and business

intcrasts in LFUSA. As the business grows much of his role will become focused on new
product dcwlopment and die potential marbts for !Mir ex.ploit.atloo. Co1'.l~l&Cl'r~1:r Ii. i:i. ~ii.fat
thsot thse.:11rMLhf',.cs~i8USf'.d..fut.1M. bllo.efito.fLEUSA."___

9.

-·

LFUSA paid theplamtiff Jeff Huber both his base pay and bcnefrts for the

12-month notice period between approximately August 2, 2011, and August l, 2012. However,
Mr. Huber was no longer actively working for LFUSA or providing any labor or services for

LFUSA during that time period. Furthermore. between June 30, 2011, and June 30, 2012,

released five (5) new produces since Mr. Huber's active employment with LFUSA ended on or
about August 2, 2011, whereas LFUSA released only one (1) new product during Mr. Huber's
last five years of active employi_neut with LFUSA prior to August 2, 2011. Therefore, Mr. Huber
did not focus on new product development and the potential markets for their exploitation or
capitaUze on those areas for the benefit ofLFUSA while he wac actively employed by LFUSA_

As a n,sult. Mr. Huber failed to perform his obligations under Clause 5 of the CSO prior to the
tmmlnlllion ot"hls llCtive em.ploym.em with JJrU!IA on nr 1tho11t Aug11~1 ?., ?.n11

I declliN under JJQUllt.y uf pcwjury pul"liua.ut tu lli1.l luw uf thr;i S1mr;i uf I ~ tl1ilt UJ1i

foregoing is true and correct.
DATED this

-

/S

day ofJuly,
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CERTIFICATE OF SERVICE

.d::.z.i

day of July, 2013 , I caused a true and
I HEREBY CERTIFY that on the
DENNIS to be served by the method
RAY
OF
TION
correct copy of the foregoing DECLARA
indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
LLP
755 W. Front St. , Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MEULEMAN MOLLERUP,

DECLARATION OF RAY DENNIS - 4

( ) U.S. Mail, Postage Prepaid
Hand Delivered
( ) Overnight Mail
( ) Facsimile
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EXHIBI T A TO THE DECLAR ATION OF
RAY DENNIS
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CONFIDENTIAL - Protected /nformauon

Review and Olsclosura Limited By Court Order
Huber vs. Lr9htforce USA (CleruwaterCoonty, Idaho, Case No. CV-2012-336)
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012.. 336
Plaintiff,

NOTICE OF DEPOSITION TO
LORI HUBER

vs.
LIGIITFORCE USA, INCORPORATED,
a W ash:ington corporation, doing business as

NIGHTFORCE OPTICS,
Defendant.
PLEASE TAKE NOTICE that Defendant Lightforce USA, Incorporated
(''Lightforce"), by and through its counsel of record, MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED,

will take the testimony upon oral examination of LORI HUBER before an

officer authorized to administer oaths on Tuesday, August 13, 2013, commencing at 9:00 a.m.

PDST, in the Law Library located in the Clearwater County Courthouse, 150 Michigan Avenue,
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MOFFATT THOMAS

Orofino, Idaho, and continuing thereafter from day to day until completed, at which time and
place you are notified to appear and take such part in the examination as you may deem proper.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.

DATED this 22nd day of July, 2013.
MOFFATT, TffOMAS, BARRETI, ROCK &
FIELDS, CHARTERED

)A ,-.4,1--_

By
Gerald T. Husch-ftheFinn
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 22nd day of July, 2013, I caused a tru.e and
correct copy of the foregoing NOTICE OF DEPOSITION TO LORI HUBER to be served by
the method indicated below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200

( ) U.S. Mail, Postage PTepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Clearwater Reporting

Post Office Box 696
Lewiston, Idaho 83501
Telephone (208) 743-2748
Facsimile (208) 746-5186

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

gloriaj@clearwaterreporting.com
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK

&

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Bo:x:. 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF TI-IE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No, CV-2012-336

Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED ,
a W ashlngton corporation, doing business as
NIGHTFORCE OPTICS,

NOTICE OF SERVICE OF
DEFENDANTtS SECOND SET OF
DISCOVERY REQUESTS TO
PLAINTIFF

Defendant.

NOTICE IS HEREBY GIVEN that on the 22nd day of July, 2013, a copy of

DEFENDANT'S SECOND SET OF DISCOVERY REQUESTS TO PLAINTIFF and a
copy of this NOTICE OF SERVICE were served by the method indicated below and addressed
to the following at the addtess shown below:

NOTICE OF SERVICE OF DEFENDANT'S SECOND SET OF DISCOVERY
REQUESTS TO PLAINTIFF- I
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Jeffrey R. Sykes
Brian J. Holleran

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

MEuLEMAN MOLl..ERUP, LLP

( ) Overnight Mail

755 W. Front St., Suite 200

( X ) Facsimile

Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MOFFA.TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

A /i_:-~
Bye/~ ::;-:Ofth5tm
'
·~Husch Attorneys for Defendant
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson(a),lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
REPLY MEMORANDUM IN SUPPORT
OF MOTION FOR PARTIAL SUMMARY
JUDGMENT

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

FILED UNDER SEAL

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys

of record, Meuleman Mollerup LLP, and files this Reply Memorandum in Support of Motion for
Partial Summary Judgment.

I. INTRODUCTION
Defendant Lightforce USA, Incorporated, d/b/a/ Nightforce Optics ("LUSA") has
conceded that the Company Share Offer ("Offer Agreement") is a pension plan as defined by the
Employee Retirement Income Security Act ("ERISA"). LUSA erroneously contends that the
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 1
1:\10085 .002\PLD\SJ (REPLY) 130722.DOCX
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Offer Agreement is a "top hat" plan and therefore not subject to the vesting and forfeiture
requirements of ERISA. If the Court concurs with the parties that the Offer Agreement is an
ERISA plan, then Huber acknowledges that his state law claims related to the Offer Agreement
are preempted. However, as the Court has not yet to rule on this issue, Huber will address
LUSA's arguments regarding the Idaho Wage Claim Act's application to the Offer Agreement.
While Huber's state law claims related to the Offer Agreement may be preempted by
ERISA, Huber's state law claims related to the Deed of Non Disclosure, Non Competition and
Assignment ("NDA") are not preempted as those claims do not relate to an ERISA plan. As the
following will demonstrate, Huber is entitled to summary judgment related to the NDA.
II. REPLY ARGUMENT

A. The Offer Agreement is a pension plan subiect to the vesting and non-forfeiture
provisions o(the Employee Retirement Income Security Act, 29 U.S.C. § 1001.
1. The Offer Agreement is not a "top hat" plan.

LUSA admits that the Offer Agreement is a pension plan subject to ERISA but argues
that it is a so-called "top-hat" plan and therefore not subject to the vesting and non-forfeiture
provisions of ERISA.

LUSA claims the Offer Agreement is a top-hat plan because it was

"unfunded" and because Huber was a manager and highly compensated employee. Huber does
not dispute that he was a manager or that he was highly compensated. However, the Offer
Agreement was funded and therefore it is not a top-hat plan.
The Offer Agreement was funded in three different ways. One method was the purchase
of a life insurance policy which Ray Dennis, LUSA's President and Owner, admitted was
purchased, in part, to provide funding for the Offer Agreement. Declaration of Ray Dennis at 7,
filed on July 16, 2013. In the event LUSA was sold, the proceeds of the sale would be the source
of financing. Exhibit 9 at § 2, to the Deposition of Jeffrey Huber attached as Exhibit A to the
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 2
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Affidavit of Chad M Nicholson in Support of Motion for Partial Summary Judgment ("Nicholson
Ajjid."), filed on July 2, 2013. See also Deposition of Raymond "Ray" Dennis ("Dennis Depa.")
at 175:4-15, attached as Exhibit B to the Nicholson Ajjid. In the event Huber retired or was
terminated for some reason other than "unsatisfactory performance", the source of financing was
to be either shares or the general assets of LUSA. Exhibit 9 at §§ 4.b & 4.c to the Huber Depo.

See also Hughes v. White, 467 F.Supp.2d 791, 801 (S.D. Ohio 2006) (citations omitted) ("courts
have routinely held that it may be assumed that benefits are to be paid out of the general assets of
the employer.").
LUSA's contends that in order for a pension plan to be "funded" assets must have been
set aside from the employers general assets and protected from unsecured creditors.

This

argument fails in light of the plain language of ERISA, which contains no such requirement. See
29 U.S.C. §§ 1081-1085. Moreover, LUSA's willful violation of ERISA's funding requirements
cannot be used as a mechanism to deny Huber his federally protected benefits. The United
States Supreme Court has recognized that "an employer . . . should not be able to evade the
requirement of [ERISA] merely by paying ... benefits out of general assets." Fort Halifax

Packing Co., Inc. v. Coyne, 482 U.S. 1, 18, 107 S.Ct. 2211, 2221, 96 L.Ed.2d 1 (1987). See also
Williams v. Wright, 927 F.2d 1540, 1544 (11th Cir. 1991) ("it is equally true that an employer's
failure to meet an ERISA requirement does not exempt the plan from ERISA coverage.");

Musmeci v. Schwegmann Giant Super Markets, et al., 159 F.Supp.2d 329, 349 (E.D. LA 2001)
("[t]o allow an employer to violate ERISA's pension funding mandate and then subsequently use
that violation as a shield to deny benefits, would be an absurd result given that Congress's
paramount purpose in enacting ERISA was to protect employees.").
Also mitigating against a finding that the Offer Agreement is a top hat plan is the fact that
it was not negotiated. Ray Dennis, LUSA's President and sole shareholder, testified that he
REPLY MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 3
1:\10085.002\PLD\SJ (REPLY) 130722.DOCX

584

drafted the Offer Agreement and there was no negotiation over the terms of the agreement.
Dennis Depa. at 160:16 - 161 :17 & 162:9-11. Thus, while Huber may have been a management
employee who was compensated well, he did not have the assumed bargaining power of an
executive on which top hat plans are based.

2. Even if the Offer Agreement is a top-hat plan, it is not forfeitable.
LUSA contends that no cause of action exists to challenge the forfeitability provision of
the Offer Agreement.

Despite making such a contention, LUSA proceeds to recognize that

"[t]he forfeitability of benefits under Top Hat plans, like all BRISA plans, is governed by federal
common law." Memorandum in Opposition to Plaintiff's Motion for Partial Summary Judgment
("Opp. Memo.") at 15 citing Tyco Int'!, Ltd. v. Kozlowski, 756 F.Supp.2d 553, 565 (S.D.N.Y
2010). Furthermore, LUSA acknowledges that forfeitability of benefits in a top hat plan is a
matter of contract between the employee and employer. See Opp. Memo. at 15 citing Tyco, 756
F.Supp.2d at 565.
Huber acknowledges that, in the case of a top hat plan, forfeitability provisions are not
per se void as in a pension plan. Thus while a forfeitability provision in a top hat plan may be
valid, the validity and applicability of such a provision is determined by application of principles
of contract law. Eastman Kodak Co. v. Bayer, Corp. 369 F.Supp. 473,478 (S.D.N.Y. 2005). As
was noted by the Third Circuit Court of Appeals,
"A pension plan is a unilateral contract which creates a vested right
in those employees who accept the offer it contains by continuing
in employment for the requisite number of years." Pratt v.
Petroleum Prod. Management Employee Sav. Plan, 920 F.2d 651,
661 (10th Cir.1990) (internal quotation marks omitted) .... Thus,
the plan constitutes an offer that the employee, by participating in
the plan, electing a distributive scheme, and serving the employer
for the requisite number of years, accepts by performance. Under
unilateral contract principles, once the employee performs, the
offer becomes irrevocable, the contract is completed, and the
employer is required to comply with its side of the bargain.
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Kemmerer v. !CI Americas Inc., 70 F.3d at 281, 287 (3rd Cir. 1995). A review of case law

addressing the forfeitability of benefits under top hat plans indicates that forfeiture provisions
have only been enforced in two situations: breach of non-competition clauses and criminal
activity. See, e.g., United States v. Graham, 2007 WL 1806174 (E.D. Mich. 2007); Evertt v.
Nefco Corp., 2007 WL 2936210 (D. Conn. 2007).

The analysis and holding of Hollenbeck v. Falstaff Brewing Corporation, 605 F.Supp.
1
421 (E.D.Mo. 1985) is instructive for the case at bar. In Hollenbeck, Ferdinand Gutting

("Gutting") was an executive who was covered by Falstaff Brewing Corporation's ("FBC")
"CBS Plan" which was subject to ERISA. 605 F.Supp. at 426. Pursuant to the CBS Plan, an
executive's beneficiaries were to receive the proceeds of a life insurance policy purchased by
FBC for the executive. Id. at 425-426. The CBS Plan contained the following provision:
All payee's benefits payable under the terms of this agreement
shall be forfeited if ... he ... is discharged for proper cause.
As used in this agreement, the term "proper cause" shall include,
but not be limited to (1) failure to perform assigned duties with
reasonable skill and diligence, (2) gross misconduct, or (3)
conviction of a felony.
Id. at 426. After a takeover of the controlling interest in FBC, Gutting left FBC. Id. Upon

Gutting's death, his widow sought benefits under the CBS Plan but FBC failed to pay the
benefits. Id. Instead, FBC argued that no right to benefits existed because Gutting was fired for
"proper cause." Id. Despite FBC's contention, the Hollenbeck court concluded that Gutting was
fired "because of a difference in managerial style." Id. at 434.
In holding that the forfeiture clause was not applicable, the Hollenbeck court noted that
"federal courts have subjected bad boy clauses to a rigorous reasonableness test as a matter of
1

While the Hollenbeck decision does not specifically state that the CBS plan was a top hat plan, the case was
decided upon the basis of federal common law principles. 605 F.Supp. at 428.
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federal common law whenever the substantive non-forfeiture provisions of ERISA are not
applicable." Id. at 428 (citations omitted). The court continued on to state:
Even if a difference in managerial styles is construed to be "proper
cause" for termination under ... the CBS Plan, this type of "proper
cause" is too subjective to sanction the forfeiture of ERISA
benefits. . . . [T]he federal common law of ERISA requires some
objective criteria by which the Court can judge whether
defendant's invocation of a forfeiture clause is reasonable. . . . In
order to prevent abuse of bad boy clauses, employers must prove
that plaintiff was actually fired because of some impropriety that
would breach the business sensibilities of a hypothetical
"reasonable" businessman. Obvious examples are cases in which
plaintiff is fired because he committed some crime or gross
misconduct that harmed his employer. [Citations omitted]. But
simple disagreement over business judgments, or even acts of
incompetence, generally will be insufficient to meet the rigorous
standard of reasonableness under federal common law.
Id. at 434-435. The Court continued on to note that it was

not objectively reasonable to forfeit Gutting's beneficiaries death
benefits based upon the actual reasons that lead defendant to fire
Gutting. Even through Gutting may have been responsible for
some gross misconduct, Gutting was actually fired over a
difference in managerial style, or at most, a failure to perform his
assigned duties in the way [FBC] desired that they be performed.
These actual reasons for Gutting's discharge are insufficient as a
matter of federal common law to merit the forfeiture of his
beneficiaries death benefits[.]
Id. at 435 (italic in original, italic and bold added).

In this case, while the Offer Agreement does state that Huber's goodwill would be lost in
the event of termination "due to unsatisfactory performance", it fails to provide objective criteria
to determine what is unsatisfactory performance. As a matter of federal common law, for the
forfeitability provision of the Offer Agreement to be enforceable, LUSA was required to set forth
objective criteria by which a court could determine if Huber's performance was unsatisfactory.
The Offer Agreement is completely devoid of any such criteria. As the drafter of the Offer
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Agreement, LUSA must live with its failures in drafting the agreement.

Given the lack of

objective criteria, the forfeitability provision of the Offer Agreement is unenforceable.
Even if the forfeitability provision is enforceable, the undisputed fact is that Huber's
employment was not terminated because of unsatisfactory performance. During this final year of
his employment, Huber complied with every expectation and condition LUSA required of Huber.

Dennis Depo. at 139:18-20. LUSA's attempt to categorize this final year of employment as
"inactive" is a red-herring. LUSA has not provided this Court with an authority supporting the
proposition that a person can be "inactively" employed. A person is either employed or they are
not. The undisputed fact is that Huber was employed until August 1, 2012. During this time he
fully and satisfactorily performed.

If there is any "reason" that justified the termination of

Huber's employment that arose during this final year of employment it was Ray Dennis' failure
to locate a "suitable option" for Huber to continue employment. Exhibit 7 to the Huber Depo.
An employer's failure to find a suitable option is more akin to a layoff due to lack of work- it is
not a termination due to unsatisfactory performance.
LUSA attempts to create a genuine issue of material fact regarding the reasons for
Huber's termination by arguing that the termination was based upon allegations that Huber
directed to senior staff to keep matters "in-house", directed senior staff to change information
before it was submitted to the Board of Directors, and misstated the number of outstanding back
orders. This argument ignores the undisputed fact that LUSA was aware of all of these alleged
performance issues prior to May 25, 2011 but did not terminate Huber for these alleged
deficiencies.

On the contrary the reason for the termination was because, while Huber was on

vacation, various other staff members threatened to quit if Huber returned. Dennis Depo. at
156:2-7; Deposition of Monik Leniger-Sherratt at 132:20-23 & 138:23 - 139:1, attached as
Exhibit C to the Nicholson Affid. Thus, even if Huber had performed unsatisfactorily, the actual
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reason for the termination was his style and personality.

The fact that Huber's style and

personality did not mesh with other LUSA employees may have been a valid reason to end
Huber's employment, but the failure to "get along" with co-employees is not unsatisfactory
performance.
3. The Faithless Servant Doctrine does not preclude partial summary judgment.

LUSA claims that its affirmative defense of the Faithless Servant Doctrine precludes
entry of partial summary judgment. This contention is in error. LUSA has presented this Court
no evidence that Huber competed with LUSA during his employment. Nor is there any evidence
that Huber was employed with a competitor or took actions to benefit a competitor of LUSA
during his employment. Most importantly, LUSA has not argued that Huber engaged in disloyal
conduct prior to 2010. Opp. Memo. at 23. As LUSA has no evidence that Huber was a "faithless
servant" prior to 2010, the doctrine cannot be used to prevent Huber from receiving any goodwill
value earned prior to 2010. The fact of the matter is, LUSA has not argued that Huber was a
faithless servant between 2000 and 2006 - when he was earning his goodwill compensation. At
best, LUSA's assertion of the Faithless Servant Doctrine could be used in an attempt to preclude
Huber from receiving any increase in the value of LUSA's goodwill between 2010 and May 25,
2011.
4. The Offer Agreement is sufficiently certain to be enforceable.

LUSA argues that the Offer Agreement is unenforceable because it is not complete,
certain or definite as to material terms. This argument is without merit.
'" [A] contract must be complete definite and certain in all its material terms, or contain
provisions which are capable in themselves of being reduced to certainty."'

Wake/am v.

Hagood, 151 Idaho 688, 693, 263 P.3d 742, 747 (2011) quoting Giacobbi Square v. PEK Corp.,

105 Idaho 346, 348, 670 P.2d 51, 53 (1983) (emphasis and alteration in original). The terms of
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the Offer Agreement are sufficiently complete, definite and certain to render the Offer
Agreement enforceable.
The material terms of an agreement for compensation are the duties required of an
employee to obtain the compensation and compensation to be obtained. If a timeframe for
payment of the compensation is not expressly established, that term can be supplied by either
federal or state law. Alternatively, the payment of compensation will be deemed to be within a
reasonable time after the conclusion of employment.
LUSA's contention that there is no "meaningful share offer" within the Offer Agreement
is meritless. The share offer is complete, definite and certain: Huber is "[t]o receive 30%
(maximum of company goodwill over a 6 years period commencing with 5% for the year 2000.
This increases for each year of service by 5% until reaches a maximum of 30%." Exhibit 9 at §
1 to the Huber Depa. The "goodwill" of LUSA is also clearly defined. The Offer Agreement
states: "Definition: Goodwill based on valuation price of the business, less stock, plant &
equipment and land & buildings to derive a NETT [sic] VALUE." Exhibit 9 to the Huber Depa.

(emphasis in original).

LUSA's complaints of the goodwill concept being too uncertain is

simply a case of drafters remorse and is not cause to find the Offer Agreement too vague to be
unenforceable. See Wakelam v. Hagood, 151 Idaho 688,695,2 63 P.3d 742, 749 (2011) ("Parties
with the capacity to contract have the right to knowingly enter into financially unfortunate
contracts, as well as lucrative ones, and cannot, without good cause, tum to the courts for redress
when things do not work out as they had hoped.").
Likewise, LUSA's claim that Clauses 3 and 4 are "fundamentally uncertain" is belied by
the plain language of the document. Clause 4 sets forth real and concrete scenarios under which
Huber may exit LUSA and the result for each scenario. Furthermore, when the Offer Agreement
is read as a whole, it is clear that Clause 4 addresses the "major issues" set forth in Clause 3.
REPLY MEMORA NDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 9
1:\10085.002\PLD\SJ (REPLY) 130722.DOCX

590

The issue of Huber's premature death is resolved through purchase of life insurance. The issue
of Huber not being suitable for the job due to physical or mental handicap is resolved by the
purchase of insurance to cover Huber's "incapacitation." The issue of Huber's retirement is
resolved by providing Huber the option of either a monetary payment equal to his earned
goodwill or for an equivalent amount of shares in LUSA Challenges to Huber's position or a
fall out between Huber and Dennis are resolved by the fact that if Huber is terminated for a
reason other than unsatisfactory performance, he is entitled to a monetary payment of the
goodwill he has earned.
Finally, LUSA's statement that the Offer Agreement does not "state that it is intended to
be a legally enforceable contract" fails given that both Huber and Dennis' signature is preceded
by the phrase "Signed and agreed upon[.]" Exhibit 9 to the Huber Depa. The fact that both
Huber and Dennis "agreed upon" the terms of the Offer Agreement clearly and unquestionably
shows each agreed to the terms set forth in the Offer Agreement and expected to be bound by the
same.
Dennis drafted the Offer Agreement, presented it to Huber, Huber and Dennis both
signed the Offer Agreement indicating their agreement to the terms set forth therein and Huber
then relied upon the Offer Agreement for the next twelve years by working for LUSA. If any
term used in the Offer Agreement is ambiguous, that is an issue that LUSA must deal with as the
drafter of the document. However, any such ambiguity does not render the Offer Agreement
unenforceable.
B. If the Offer Agreemen t is not an ERISA plan, the compensation Huber earned under
the Offer Agreemen t was a "wage" as defined by the Idaho Wage Claim Act and is
subiect to treble damages.

Huber acknowledges that if the Offer Agreement is deemed to be an ERISA plan, federal
law preempts his state law claims that related to the Offer Agreement. However, as the Court
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has not yet had the opportunity to rule on this issue, the following argument is submitted
regarding the applicability of the Idaho Wage Claim Act ("Act") to the Offer Agreement.
1. The compensation available under the Offer Agreement was a "wage".

LUSA argues that the Offer Agreement is not a "wage" based upon the Paolini v.
Albertson's, Inc., 143 Idaho 547, 149 P.3d 822 (2006) and Whitlock v. Haney Seed Co., 114
Idaho 628, 759 P.2d 919 (Ct. App. 1988). These cases are distinguishable and LUSA's argument
ignores the fact that the Offer Agreement provided Huber with monetary compensation which
was earned incrementally.
Under the Offer Agreement Huber was entitled to receive a payment equal to 30% of the
goodwill of LUSA. Huber recognizes that under the holding of Paolini stock options are not
"wages" as defined by the Idaho Wage Claim Act ("Act") because stock options are not payable
in cash, by check or by deposit into an employees account. 143 Idaho at 550, 149 P.3d 825.
However, unlike the stock options at issue in Paolini, the Offer Agreement contemplates
payment of a monetary sum equal to 30% of the goodwill of LUSA to Huber. This fact is
demonstrated by the plain language of the Offer Agreement:

"If Jeff Huber retires at a

reasonable age and NO sale of business is pending he shall be given the option of exchanging
the goodwill accumulated for shares in the company[.]" Exhibit 9 at§ 4.c (emphasis added). In
other words, payment of the goodwill in shares of LUSA is just one method of payment. As
payment in shares is simply one "option" of payment, it is clear that another "option" is payment
of a monetary sum to Huber in cash or its equivalent. Thus, the compensation earned under the
Offer Agreement is a "wage" as defined by the Act.
The Offer Agreement's use of an insurance policy as a funding mechanism in the event
of Huber's death, ill heath or incapacitation does not remove the earned goodwill from the
definition of "wage" under the Act. In Whitlock, the Court of Appeals held that proceeds from a
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life insurance policy was not a wage because "[t]he policy [wa]s a fixed benefit of employment
status .... [I]t [wa]s not compensation earned in increments as services [we]re performed." 114
Idaho at 634, 759 P.2d at 925. In stark contrast to Whitlock, Huber (or his survivors) is not
entitled to payment of $1,000,000.00 from the life insurance policy simply by virtue of his
employment with LUSA. Payment of the goodwill is earned by virtue of Huber providing years
of service to LUSA. The amount of goodwill to be paid is directly tied to services performed by
Huber: for each year of service, he earns 5% of the goodwill of LUSA. Furthermore, the
amount of the payment to be received is not arbitrary set as the proceeds available under the
insurance policy. On the contrary, the amount of payment is determined by both the number of
years of service provided by Huber and the goodwill value of the company. In other words, the
amount of payment may be more or less than the proceeds of the policy. Thus, Whitlock is
distinguishable on these particular facts and the Offer Agreement provides a "wage" as the
goodwill is compensation earned in increments as services are performed.
2. Huber earned the goodwill compensation by working from October 9, 2000 to
and through October 9, 2006.

In order to earn the goodwill compensation provided by the Offer Agreement, Huber was
simply required to work for LUSA from October of2000 to October of 2006. Deposition of Ray
Dennis 165:18-24. It is undisputed that Huber was employed with LUSA during this six year

period. As such, Huber earned the goodwill compensation provided by the Offer Agreement.
LUSA claims that there is a disputed issue of fact as to whether Huber met the
requirements of Clause 5 of the Offer Agreement. Clause 5 essentially states that Huber was to
maintain his focus and business interests in LUSA and to grow LUSA. The only evidence before
the Court is that Huber was employed exclusively with LUSA from 2000 to and through the
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termination of his employment on August 1, 2012. Thus, it is undisputed that he maintained his
focus and business interests in LUSA.
Nor can there be any dispute that LUSA sustained tremendous growth under Huber's
guidance. In 2000, LUSA had, at most, four employees. Dennis Depa. at 44:11-14. As of
July/August 2011, LUSA had 63 employees. Declaration of Hope Coleman at

,r

15. In 2000,

LUSA had gross receipts and sales of $1,892,066.00 and a total income of $757,624.00. Exhibit
A to the Supplemental Affidavit of Chad M. Nicholson in Support of Plaintiffs Motion for
Partial Summary Judgment ("Supp. Nicholson Affid."). In 2011, LUSA had gross receipts and
sales of $31,319,008.00 and a total income of$12,864,387.00. Exhibit B to the Supp. Nicholson
Affid. Thus, under Huber's direction LUSA had a nearly 1500% growth in personnel, increased

its annual gross receipts and sales by over 1500%, and increased its annaul total income by
nearly 1700%. Given the extreme growth of LUSA during Huber's tenure, it cannot be disputed
that Huber grew LUSA.
LUSA argues that Huber could not have "earned" the goodwill because he was
terminated for unsatisfactory performance. As discussed previously, Huber was not terminated
for unsatisfactory performance. Huber's employment was discontinued because of a personality
conflict with co-workers and the fact that Dennis did not develop another "suitable option" for
Huber. Exhibit 7 to the Huber Depa ..
In light of the foregoing, it 1s clear that Huber earned the goodwill compensation
provided by the Offer Agreement.
IIll
Ill/
Ill/
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3. The Faithless Servant Doctrine does not preclude entry of partial summary
judgment in Huber's favor.

As discussed previously, LUSA has only argued that Huber was a faithless servant for a
narrow window of time and, if proven, this defense could only be used to prevent Huber from
recovering on any increase in the value of LUSA' s goodwill during this period of time.
C. LUSA has violated the Idaho Wage Claim Act by failing to pay Huber wages provided

by the Deed of Non Disclosure, Non Competition and Assignment ("NDA ").
1. Huber's employment was not terminated for performance issues.

LUSA's contends that a genuine issue of material fact exists as to whether Huber was
terminated for unsatisfactory performance and therefore argues that entry of summary judgment
is not appropriate.

As previously discussed, Huber was not terminated for unsatisfactory

performance but because of a personality conflict and Dennis' failure to develop another
"suitable option" for Huber.

As such, LUSA's argument that summary judgment is not

appropriate with respect to the NDA fails.
2. The payment provided by the NDA was a "wage" as defined by the Idaho Wage
Claim Act.

LUSA contends that the payment provided by the NDA was to compensate Huber for not
competing with LUSA in the twelve (12) months following the termination of his employment.
In support of its contention that this was the "obvious" purpose of the NDA payment, LUSA
relies upon the heading under which the payment provisions are found. Opp. Memo. at 34-35.
Reliance upon the headings of the NDA is misplaced given that the "headings do not affect
interpretation" of the NDA. Exhibit 16 at§ 2.4 to the Huber Depa. The fact of the matter is that
the § 3.2 of the NDA, which sets forth the twelve months payment, contains no reference to the
non-competition section, other than to determine the duration of the payment. Id. at§ 3.2.
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Contrary to LUSA's contentions, Huber is not seeking an additional severance under the
NDA. Regardless of LUSA's attempts to create a new class of employment, i.e. non-active
employment, the undisputed fact is that Huber was an employee of LUSA until August 1, 2012.
As such, any payments he received in the previous year were wages, not severance.
LUSA's attempts to categorize the payments due under the NDA as something other than
a wage ignores the factual background of the NDA. As was noted in Huber's opening brief, the
parties entered the NDA on or about February 7, 2011. Exhibit 16 at§ 12 to Huber Depa. The
NDA states that it "constitutes a term of the employment contract between the Employee and the
Company." Id. at§ 14.1. Huber agreed to these terms by signing the NDA and continuing his
employment. Thus, the payment set forth in the NDA was bargained for compensation that was
part of his employment agreement with LUSA The only way that Huber could obtain the
compensation set forth in the NDA was by providing continued labor and services to LUSA after
February 7, 2011 - which he did. The NDA payment was deferred compensation for labor and
services rendered. Thus, the payment set forth in the NDA is a "wage" as defined by the Act
III.CONCLUSION

For the reasons set forth above, Plaintiff Jeffery E. Huber respectfully requests that his
Motion for Partial Summary Judgment be granted.
DATED this 22nd day of July 2013.

MEULEMAN MOLLERUP LLP

BY:

Chad M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the:23 ~ ay of July, 2013, a true and correct copy of the
foregoing was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345 .2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

[
]
[ '/ ]
[
]
[
]
[
]

U.S . Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544
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---

( !) . JeffR. Sykes, ISB #5058
~

0

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342 .6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs .
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

SUPPLEMENTAL AFFIDAVIT OF CHAD
M. NICHOLSON IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY
JUDGMENT

FILED UNDER SEAL

Defendant.

STATE OF IDAHO
COUNTY OF ADA

)
: ss
)

I, CHAD M. NICHOLSON, being duly sworn, depose and say:
1.

I am an attorney of record for Jeffrey Edward Huber ("Huber") a Plaintiff in the

above-entitled matter, and I make this affidavit based upon my own personal knowledge. If
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called to testify in this matter, I could and would competently testify to the truth of the matters
set forth herein.
2.

Attached hereto as Exhibit A is a true and correct copy of a portion of Lightforce

USA, Inc.'s 2000 Income Tax Return, labeled NF00194.
3.

Attached hereto as Exhibit B is a true and correct copy of a portion of Lightforce

USA, Inc.'s 2011 Income Tax Return, labeled NF00759 .
FURTHER YOUR AFFIANT SAYETH NAUGHT.

, .-, r-J

DATED this'U day of July, 2013.

BY:

SUBSCRIBED AND SWORN to before me this 1st day of July, 2013

otary Public, State of Idaho
My Commission Expires /o/:i. f'J.-01t
•

I
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CERTIFICATE OF SERVICE
day of July, 2013, a true and correct copy of the
I HEREBY CERTIFY that on the~
foregoing was served by the method indicated below upon the following:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

[
[ "f.[
[
[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

Copy via United States Mail to :
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Court
320 W. Main
Grangeville Idaho 83530

Chad M. Nicholson

\
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CONFIDENTIAL - Protected Information
Review and Disclosure Limited By Court Oraer
Huber vs. Lightforce USA (Clearwater County, Idaho, Case No. CV-2012-336)
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Clerk Dist. C9,urt
Cieaiwater Coun , Idaho tft-

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829
Boise, Idaho 83 70 I
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, fN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

NOTICE OF SERVICE OF
DEFENDANT'S THIRD
SUPPLEMENTAL RESPONSES TO
REQUESTS FOR PRODUCTION OF
DOCUMENTS

Defendant

NOTICE IS HEREBY GIVEN that on the 29th day of July, 2013, the original of

DEFENDANT'S THIRD SUPPLEMENTAL RESPONSES TO REQUESTS FOR
· PRODUCTION OF DOCUMENTS and a copy of the NOTICE OF SERVICE were served

by the method indicated below and addressed to the following at the address shown below:

NOTICE OF SERVICE - 1

CUent:2961084.1
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2083855384 1

Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP,

LLP

755 W. Front St, Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

14] 003/003

MOFFA TT THOMAS

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
Fmws, CHARTERED

.~
~/
B
inn -..:.
- Ofili
GT.Rusch
Attorneys for Defendant

NOTICE OF SERVICE - 2

C11e,it2967084. 1
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,
vs.

)
)
)
)
)

CASE NO. CV2012-336

COURT MINUTES

)

LIGHTFORCE USA, INC.

)
)

Defendant.

)
)

-------------- )
Michael J. Griffin, District Judge presiding
Jeff R. Sykes, Attorney for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Time: 10:30 A.M.
Tape: CD577-1
Date: 7/30/2013
Subject of Proceeding: Motion for Partial Summary Judgment
FOOTAGE:
10:30 Honorable Michael J. Griffin, District Judge presiding. Plaintiff Jeffrey Edward
Huber present in Court and represented by Jeff R. Sykes. Gerald T. Husch and
Andrea Roschalt, Attorneys for the defendant, present in Court.
10:30 Mr. Husch advises the Court that also present in Court from Lightforce are Hope
Coleman and Jesse Daniels, Production Manager.
10:31 Mr. Sykes presents argument on the Motion for Partial Summary Judgment.
10:48 Mr. Sykes advises the Court that they should be going to trial on valuation of
what is owed and not the entitlement issues.
10:49 Court asks Mr. Sykes if there are things that he agrees that are established as a
matter of law. Mr. Sykes responds.
10:49 Ms. Roschalt presents argument regarding the Motion for Partial Summary
Judgment.
11 :05 Mr. Husch addresses the Court regarding both agreements.

Courtney Baker
Deputy Clerk
COURT MINUTES - 1 of 2

604

JEFFREY EDWARD HUBER vs. LIGHTFORCE USA, INC.
CASE NO. CV2012-336

11 :29 Court asks Mr. Husch if Mr. Huber was paid anything by Lightforce from August
1, 2012, to August 1, 2013. Mr. Husch advises the Court that Mr. Huber has not
been paid anything.
11 :29 Court asks Mr. Husch if Mr. Huber was paid anything between August 1, 2011, to
August 1, 2012. Mr. Husch advises the Court that Mr. Huber was paid
$180,000.00, plus all benefits other than he was not permitted to accrue vacation
during that time period.
11 :29 Court asks Mr. Husch if Mr. Huber was not terminated for unsatisfactory
performance, what about the money from August 1, 2012, to August 1, 2013.
Mr. Husch advises the Court that it would not be wages, but if he had not been
terminated for performance related issues or subject to summary dismissal then
he would have a right of recovery, subject only to their arguments that he
breached the agreement.
Mr. Husch further advises the Court that that
argument does not apply to that agreement.
11 :30 In response to the Court's inquiry, Mr. Husch advises they are arguing that it is
not treble damages no matter what and they are arguing the Faithless Service
Doctrine that Mr. Huber breached his duties to the company long before August
of 2012.
11 :31 Reply argument by Mr. Sykes.
11 :36 Court advises counsel that he is going to take the matter under advisement and
will get a written opinion to them as soon as he can.
11 :36 Court in recess.
Approved by:

MICHAEL J. GRIFFIN
District Judge

Courtney Baker
Deputy Clerk
COURT MINUTES - 2 of 2
605

08/01/2013 17:00 FAX

.

2083855384 1

MOFFATT THOMAS

FILED
C

r...

~

oo21oo ~ M:~...,.....,
PM~
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Gerald T. Husch, ISB No. 2548
AndreaJ. Rosholt. ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
Blvd., 10th Floor
Capitol
101 S.
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384

gth@moffatt.oom
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWATE R
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336

Plaintiff,

NOTICE OF SERVICE OF
DEFENDANT'S FOURTH

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS,

SUPPLEMEN TAL RESPONSES TO
REQUESTS FOR PRODUCTIO N OF
DOCUMENT S

Defendant.
NOTICE IS HEREBY GIVEN that on the 1st day of August, 2013, the original of

DEFENDANT 'S FOURTH SUPPLEMENTAL RESPONSES TO REQUESTS FOR

PRODUCTION OF DOCUMENTS and a copy of the NOTICE OF SERVICE were served
by the method indicated below and addressed to the following at the address shown below:

NOTICE OF SERVICE - 1

Cllenl:290<1107.1
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Jeffrey R. Sykes

( ) U.S. Mail, Postage Prepaid

Chad M. Nicholson

(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MEVLEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boi9e, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

14] 003/003

MOFFATT, THOMAS, BARR.Et!, ROCK &
FIELDS, CHARTERED

By~;!74-~<

eritldT. Husc~Of the Finn
Attorneys for Defendant

NOTICE OF SERVICE - 2

Cllfmt:29114107 .1
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2083855384 1
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Mailing Address
PO Bex 829
eolse 10 8'3701-0829

Moffett Thomas
MOFFATT 'THOMAS BARRE'IT ROCK & FIELDS, CHTD.

20S 34S 2000
20a 385 5384 Fax
20S 38S 5316 Dirl!!Gt

FACSIMILE
From:
Re:

Carla I. Holbrook

Data:

August 1, 2013

File No.:

13782.0255

Administrative Assistant to Gerald T. Husch
Huber v. Lightforce

3.

Number of pages being transmitted Including the cover paga:
Please call fa:ic operator at (208) 345-2000 If all pii!lge& are not received.

To:

Name

Organization

Fax No.

Voice No.

Clearwater County Clerk

Second Judicial District

(208) 476-8910

(208) 4 76-6596

Jeffrey R. Sykes

Meuleman Mollerup, LLP

336-9712

342-6066

Message: Attached for filing in the referenced matter is:

NOTICE OF SERVICE OF DEFENDANT'S FOURTH SUPPLEMENTAL
RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

As this is a fax filing. I will retain the fax confirmation sheet as proof of filing. Thank you for
your assistance.

PLEASE DELIVER IMMEDIATELY
The following message constitutes confldential attorney-client Information, or other confidential communication- tf
you have received this communication In error, oo not read It. lt is not intended for transmission to, or receipt by,
any unauthorized persons. Please destroy it without copying it, and notify the sender by calling 206 345...2000, so
that our address record can be corrected. Thank you-

Cllenl:2938780.1
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FILE

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, !SB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829

Boise, Idaho 83701
Telephon e (208) 345-2000
Facsimile (208) 385-5384
gth@mof fatt.com
13782.025 3

Attorneys for Defendan t
IN THE DISTRIC T COURT OF THE SECOND JUDICIA L DISTRIC T
OF THE STATE OF IDAHO, IN AND FOR THE COUN1Y OF CLEARW ATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336

Plaintiff,

NOTICE OF SERVIC E OF
DEFEND ANT'S THIRD SET OF
DISCOV ERY REQUES TS TO

vs.
LIGHTFO RCE USA, INCORPO RATED,
a Washingt on corporation, doing business as
NIGHTFO RCE OPTICS,

PLAINTIFF

Defendant.

NOTICE IS HEREBY GIVEN that on the 1st day of August, 2013, a copy of

DEFEND ANT'S THIRD SET OF DISCOV ERY REQUES TS TO PLAINT IFF and a copy

NOTICE OF SERVICE OF DEFEND ANT'S THIRD SET OF DISCOV ERY
REQUES TS TO PLAINT IFF - 1

c11ont;2964452.1
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of this NOTICE OF SERVICE were served by the method indicated below and addressed to
the following at the address shown below:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnigh t Mail

( X ) Facsimile

MOFFATI , THOMAS, BARJ'<l!TT, ROCK &
FmLDs, CHARTERED

By~7tif=.

G~ u s c h - ~F~.....:.::::::
Attorneys for Defendant

NOTICE OF SERVICE OF DEFENDANT'S THIRD SET OF DISCOVERY
REQUESTS TO PLAINTIFF - 2

a1ent:288MS2.1
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Clork Dist. Court
..____C_learwater Countl'! Idaho

Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
holleran@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

NOTICE OF SERVICE OF
PLAINTIFF'S SECOND
SUPPLEMENT AL RESPONSES TO
REQUESTS FOR PRODUCTION OF
DOCUMENTS AND PLAINTIFF'S
FIRST SUPPLEMENT AL ANSWERS TO
INTERROGATORIES

Defendant.

Honorable Michael J. Griffin

NOTICE IS HEREBY GIVEN that on the 5th day of August 2013 , Plaintiff Jeffrey Edward
Huber, by and through his attorneys ofrecord, Meuleman Mollerup LLP,personally served a true
and correct copy of his:

NOTICE OF SERVICE OF PLAINTIFF'S SECOND SUPPLEMENTAL RESPONSES TO REQUESTS
FOR PRODUCTION OF DOCUMENTS AND PLAINTIFF'S FIRST SUPPLEMENTAL ANSWERS TO
INTERROGATORIES - Page 1
1:\ 10085 .002\DlS\HUBER-NOS_lST SUPP ANS TO ROG & 2ND SUPP RESP TO RFP 130805.DOC
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1.

First Supplemental Answers to Interrogatories;

2.

Second Supplemental Responses to Requests for Production of
Documents; and

3.

This Notice of Service

upon Defendant Lightforce USA, Incorporated, by and through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this

5th

day of August 2013.
MEULEMAN MOLLERUP LLP

M~

By:

Chad M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF PLAINTIFF'S SECOND SUPPLEMENT AL RESPONSES TO REQUESTS
FOR PRODUCTION OF DOCUMENTS AND PLAINTIFF'S FIRST SUPPLEMENT AL ANSWERS TO
INTERROGATORIES - Page 2
1:\10085.002\DIS\HUBER-NOS_IST SUPP ANS TO ROG & 2ND SUPP RESP TO RFP 130805.DOC
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Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
755 West Front Streett Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336,9712

.

\

sykes@Jawidaho.com
hollernn@lawidaho.com

Attomeys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CI:EARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV'2012-336

Plaintiff,

vs.
LIGHTFORCE USA1 IN CORPORATED,

NOTICE OF SERVICE OF
DISCOVERY REQUESTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, INCORPORATED

a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin
Defendant.

In compliance with and Rules 33(a)(5) and 34(d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 9th day of August 2013, Plaintiff Jeffrey Edward

Huber, by and through his attorneys ofrecord, Meuleman Mollerup LLP 1 served via facsimile a true
and correct copy of his:

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPORATED - Page 1
1:\10085.00ZIDISINOS·Rl'P & ROO 130809.DOC
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08/08/2013

10:23

(FAX)

1.

Requests For Production of Documents [Nos. 38·40];

2.

Interrogatories [Nos. 16-18]; and

3.

This Notice of Service

P.003/003

upon Defendant Llghtforce USA, Incorporated, by and through its attorneys of record, as follows:

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor

Post Office Box 829
Boise, Idaho 83701
Facsimile: 208-385-5384

DATED this 9th day of August 2013.
MEULEMAN MOLLERUP LLP

Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY REQUESTS PROPOUNDED
UPON DEFENDANT LIGHTFORCE USA, INCORPOQA TED- Pngc 2
I:\1008S,002'DIS\NOS-RFP &. ROO ll0809.POC
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Clerk Dist. Court
, Idaho
Coun
r
Clearwate

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFAIT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telepho ne (208) 345-20 00
Facsimile (208) 385-53 84
gth@m offatt.c om
13782.0253

Attorne ys for Defend ant
lN THE DISTR ICT COUR T OF THE SECON D JUDICI AL DISTR ICT
R
OF THE STATE OF IDAHO , IN AND FOR THE COUN TY OF CLEAR WATE

JEFFREY EDWARD HUBER , an individual,
Plaintiff,

vs.
LIGHT FORCE USA, INCOR PORAT ED,

a Washington corporation, doing business as

Case No. CV·201 2-336

NOTIC E OF SERVI CE OF
DEFEN DANT 'S FIFrH
SUPPLEMENTAL RESPONSES TO
REQU ESTS FOR PROD UCTIO N OF
DOCU MENT S

NIGHT FORCE OPTIC S,

Defendant.
origina l
NOTIC E IS HEREB Y GIVEN that on the 12th day of August , 2013, the

ESTS FOR
of DEFEN DANT' S FIFrH SUPPL EMEN TAL RESPONSES TO REQU
CE. were served
PRODU CTION OF DOCU MENT S and a copy of the NOTIC E OF SERVI
shown below:
by the method indicate d below and address ed to the followi ng at the address

NOTIC E OF SERVICE - 1

CUent287~425 .1
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2083855384 1

Jeffrey R, Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St. 1 Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MOFFATT THOMAS

~

003/003

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATI, THOMAS, BARRET!', ROCK &

FIELDS, CHARTERED

NOTICE OF SERVICE~ 2

CPi,nt:21175-425.1
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No . CV-2012-336
Plaintiff,

NOTICE OF DEPOSITION DUCES
TECUM OF DAVID COOPER

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

PLEASE TAKE NOTICE that Defendant will take testimony upon oral
examination of David Cooper, before an officer authorized to administer oaths on Monday,
August 26, 2013, at 1 :00 p .m ., and continuing thereafter from day to day until completed, at the
offices of Meuleman Mollerup, LLP, located at 755 W. Front St., Suite 200, Boise, ID 83702, at

NOTICE OF DEPOSITION DUCES TECUM OF DAVID COOPER - 1

2980486 .1

617

which time and place you are notified to appear and take such part in the examination as you
may deem proper.
The deponent is requested to bring with and produce the following:
1.

Current curriculum vitae;

2.

An original and one copy of his entire file relative to this case, including,

but not limited to, the following:
(a)

Any and all written correspondence by or between the deponent

and any of the attorneys representing the plaintiff in this action;
(b)

Any and all written or tangible materials of any kind reviewed or

otherwise provided to the deponent;
(c)

Any and all treatises, publications, authoritative source materials,

or other documents or writings of any kind which the deponent either referred to, drew upon, or
relied upon in reaching any opinions or conclusions relative to this case, as well as any source
materials authored or co-authored by the deponent that address or relate in any way to the subject
matters involved in this case;
(d)

Any and all notes, charts, graphs, correspondence, memoranda,

reports or written materials of any other kind prepared by the deponent or at the request of
deponent in this case;
(e)

Any and all billings, invoices, receipts or other financial

documentation relative to any charges made by the deponent for work done or expenses incurred
in this case, as well as payment made for any such work done or expenses inctmed;
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(f)

Any other document or written material of any kind, not otherwise

addressed above, which reflects or relates to any work performed or opinions reached by the
deponent in this case;
(g)

A list of cases over the past four years where deponent has acted as

a testifying expert (deposition or trial), including name of case, venue, and attorney of record;
and
(h)

Deposition and trial transcripts of deponent for such cases.

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
DATED this ~ - day of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

Gerald T. Husch - Of the Firm
Attorneys for Defendant

NOTICE OF DEPOSITION DUCES TECUM OF DAVID COOPER - 3

2980486.1

619

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this_/_ day of August, 2013, I caused a true and
correct copy of the foregoing NOTICE OF DEPOSITION DUCES TECUM OF DAVID
COOPE R to be served by the method indicated below, and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholso n
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(~acsim ile
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Gerald T. Husch, ISB No . 2548
Andrea J. Rosholt, ISB No . 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWA TER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

vs .
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.
COMES NOW the above-named defendant, Lightforce USA, Incorporated, by
and through undersigned counsel, and pursuant to Rule 56 of the Idaho Rules of Civil Procedure,
hereby moves this Court for an order granting partial summary judgment in its favor against
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plaintiff, Jeffrey Edward Huber ("Huber"), as follows on the First, Third, Fourth and Fifth
Causes of Action alleged in Huber's Compaint:
If the Court concludes that the Company Share Offer ("CSO") is an BRISA plan
pursuant to Huber's Motion for Partial Summary Judgment, Lightforce respectfully requests the
Court to declare that:
1.

The CSO meets the definition of a Top Hat plan;

2.

The BRISA regulatory provisions related to participation, vesting, funding

and fiduciary responsibility-29 U.S.C. §§ 1051(2), 1081(a)(3), and l lOl(a)(l)--do not apply to
the CSO; and
3.

BRISA preempts Huber's state law causes of action related to the CSO,

i.e., Huber's First Cause of Action, for alleged breach of the CSO, and Huber's Fifth Cause of
Action, for alleged breach of the implied covenant of good faith and fair dealing are preempted
in their entirety by Section 502 of ERIS A, and Huber's Third Cause of Action, for recovery of
wages under Idaho Code Sections 45-601, et seq. is preempted insofar as it is based upon or
relates to the CSO.
In addition, Lightforce respectfully requests the Court to enter summary judgment
against Huber on Huber's Fourth Cause of Action, for breach of contract for wrongful
termination of employment, because the provisions of Lightforce' s Employee Manual negate any
intention by Lightforce that the Manual become part of any employment contract between Huber
and Lightforce.
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2083855384 1

MOFFA TT THOMAS

~

002/002

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of August, 2013, I caused a true and
cottect copy of the foregoing DEFENDANT'S MOTION FOR PARTIAL SUMMARY
JUDGMENT to be served by the method indicated below, and addressed to the following:

Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile
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CB,20/2013 18:41 FAX

2083855384 2

~001/002

MOFFATT THOMAS

(Pacific Time), or as soon thereafter as counsel can be heard, at the Clearwater County
Cowthouse, located at 150 Michigan Avenue, Orofino, Idaho, 83544.
DATED this 2oth day of August, 2013.
MOFFATI, THOMAS 1 BARRETI, ROCK &
FIELDS, CHARTER.ED

By

O ~ ;: //, ____

~usch-of&tinn
Attorneys for Defendant
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
~ir@moffatt.com
13782.0253
Atlomeys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWA TER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.

MEMORA NDUM IN SUPPORT OF
DEFENDA NT'S MOTION FOR
PARTIAL SUMMAR Y JUDGMENT

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

FILED UNDER SEAL

Defendant.
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I.

INTRODUCTION

On July 1, 2013, plaintiff Jeffrey Huber ("Huber") filed a motion for partial
summary judgment requesting, among other relief, that this Court declare that certain Company
Share Offer ("CSO") to be an employee pension benefit plan governed by the Employee
Retirement Income Security Act ("ERISA"), 29 U.S.C. §§ 1001, et seq. A hearing on Huber's
motion was held on July 30, 2013, and that motion is sub Judice. Although defendant Lightforce
USA, Incorporated ("Lightforce" or "LFUSA") opposed the majority of Huber's motion,
Lightforce did not dispute that the CSO qualified as an employee pension benefit plan governed
by ERISA. See Memorandum in Opposition to Plaintiff's Motion for Partial Summary Judgment
("Lightforce Opp. Mem."), filed July 16, 2013.
Rather, Lightforce opposed Huber's motion on the basis that Huber was not
entitled to the additional relief he sought, i.e., a determination that the CSO benefits were vested
and not subject to forfeiture, because a determination that the CSO is governed by ERISA is only
half the analysis.

See Lightforce Opp. Mem., p. 2, citing Carson v. Local 1588, Int 'l

Longshoremen 's Ass 'n, 769 F. Supp. 141, 143-44 (S.D.N.Y. 1991).

Congress statutorily

exempted certain ERISA plans from the onerous vesting and anti-forfeiture provisions. These
plans-commonly referred to as executive plans or "Top Hat" plans-were carved out by
Congress to enable employers to provide executives, such as Huber, with additional benefits
1
outside the traditional pension benefits offered to rank and file employees.

See Infra,

Section III.A. I.

1

Although not dispositive for purposes of this motion, it should be noted that Lightforce
maintains a traditional employee benefit plan in the form of a tax qualified 401(k) plan. Huber is
a participant in that plan (and was even the Plan Administrator). Lightforce's 401(k) plan is
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In this case, Lightforce respectfully submits that if the Court concludes that the
CSO is an ERISA plan, the Court should grant Lightforce's motion for partial summary
judgment and declare that:
1.

The CSO meets the definition of

Top-Hat plan.

See 29 U.S.C.

§§ 1051(2), 108l(a)(3) and l lOl(a)(l);
2.

ERISA regulatory parts related to participation, vesting, funding and

fiduciary responsibility do not apply. See Reply Memorandum in Support of Motion for Partial
Summary Judgment filed July 23, 2013 ("Huber Reply Mem."), p. 4; 29 U.S.C. §§ 1051(2),
108l(a)(3), and 1lOl(a)(l); and
3.

Huber's state law causes of action "related to" the CSO are preempted.

See Huber Reply Mem., p. 10; 29 U.S.C. § 1144(a).
In addition, Lightforce is entitled to summary judgment on Huber's claim of
wrongful termination of employment because the provisions of Lightforce's Employee Manual
negate any intention by Lightforce that the Manual become part of any employment contract
between Huber and Lightforce.

II.

STANDARD OF REVIEW

Summary judgment shall be granted "if the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law."
subject to all the regulatory provisions of ERISA, including the participation and vesting,
funding, and fiduciary responsibility regulatory provisions. See Affidavit of Chad M. Nicholson
In Support of Motion for Partial Summary Judgment filed July 1, 2013, Ex. A, at Depo. Ex. 17
(Lightforce Employee Manual), Section 6.4. See also Declaration of Hope Coleman filed July
16, 2013, p. 4, ,r 9.
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l.R.C.P. 56(c). "Summary judgment is proper when there is no genuine issue of material fact
and the only remaining questions are questions of law." Cherry v. Coregis Ins. Co., 146 Idaho
882, 884, 204 P.3d 522, 524 (2009). Typically, the nonmoving party is entitled to the benefit of
all inferences which might reasonably be drawn from the evidence. See, e.g., G&M Farms v.
Funk Irrigation Co., 119 Idaho 514, 517, 808 P.2d 851, 854 (1991). However, Lightforce's

pending motion raises narrow, purely legal issues. Therefore, there are no factual issues for this
Court to resolve, and no inferences need to be drawn. "Legal conclusions or conclusions of law
are matters for determination by the court." Idaho State Bar v. Meservy, 79 Idaho 526, 528, 325
P.2d 688,689 (1958).
III.

ARGUMENT

BRISA, codified at Chapter 18 of Title 29 of the United States Code, is a
comprehensive statutory scheme enacted m response to escalating concerns about the
mismanagement of funds accumulated to finance employee benefits and the failure to pay
employee benefits from accumulated funds. Alexander v. Brigham and Women's Physicians
Organization, Inc., 513 F.3d 37, 43 (1st Cir. 2008) citing Massachusetts v, Marash, 490 U.S.

107, 115, 109 S.Ct. 1668, 104 L.Ed.2d 98 (1989).
BRISA is comprised of three (3) subchapters: Subchapter I - Protection of
Employee Benefit Rights (§§ 1001-1191c); Subchapter II - Jurisdiction, Administration,
Enforcement, Joint Pension Task Force, Etc. (§§ 1201-1242); and Subchapter III - Plan
Termination Insurance(§§ 1301-1461). The substantive provisions of BRISA are contained in
Subchapter I.
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Subchapter I of BRISA is divided into two subtitles. Subtitle A - General
s
Provisions(§§ 1001-1003) and Subtitle B - Regulatory Provisions(§§ 1021-1191c). BRISA'
policy
General Provisions are comprised of Congressional findings and declarations of
(§§ 1001-lOOlb), definitions(§ 1002) and Coverage(§ 1003). According to BRISA's general
plan
coverage section, 29 U.S.C. § 1003(a), BRISA applies to any employee benefit plan if the
has been established:
(1) by any employer engaged in commerce or in any industry or
activity affecting commerce; or
(2) by any employee organization or organizations representing
employees engaged in commerce or in any industry or activity
affecting commerce; or
(3) by both.
29 U.S.C. § 1003(a).
There are five types of plans not covered by BRISA: government plans, church
yment
plans, plans maintained to comply solely with workers compensation laws or unemplo
all
compensation or disability insurance, plans maintained outside the United States for persons
of whom are nonresident aliens, and unfunded excess benefit plans.

29

u.s.c.

§§ 1003(b)(l)-(5).
Plans that are covered under Section 1003(a) are further categorized as either: an
plan
employee welfare benefit plan under 29 U.S.C. § 1002(1) or an employee pension benefit
under29 U.S.C. §1002(2).
An employee welfare benefit plan is defined as:
any plan, fund, or program which was heretofore or is hereafter
established or maintained by an employer or by an employee
organization, or by both, to the extent that such plan, fund, or
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program was established or is maintained for the purpose of
providing for its participants or their beneficiaries, through the
purchase of insurance or otherwise,
(A) medical, surgical, or hospital care or benefits, or benefits in the
event of sickness, accident, disability, death or unemployment, or
vacation benefits, apprenticeship or other training programs, or day
care centers, scholarship funds, or prepaid legal services, or
(B) any benefit described in section 186 (c) of this title (other than
pensions on retirement or death, and insurance to provide such
pensions).
29 U.S.C. § 1002(a) (emphasis added). An employee pension benefit plan is defined as:
any plan, fund, or program which was heretofore or is hereafter
established or maintained by an employer or by an employee
organization, or by both, to the extent that by its express terms or
as a result of surrounding circumstances such plan, fund, or
program(i) provides retirement income to employees, or
(ii) results in a deferral of income by employees for periods
extending to the termination of covered employment or
beyond ....
29 U.S.C. 1002 (2)(A). Here, Huber admits that the CSO is an employee pension benefit plan.
See Amended Complaint, ,i 60.

Employee pension benefit plans, unless expressly exempted, are subject to
Subtitle B - ERISA's Regulatory Provisions. 29 U.S.C. §§ 1021-1191c. ERISA's Regulatory
Provisions are the meat and potatoes of ERISA. These parts were specifically designed to
protect the integrity of private sector employee benefit plans and the expectations of participants
and beneficiaries. Barrowclough v. Kidder, Peabody & Co., 752 F.2d 923, 929 (3d Cir. 1985),
overruled on other grounds by Pritzker v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 7 F.3d

110 (3d Cir. 1993). These regulatory provisions are broken down into seven (7) subparts:
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•

Part 1 -Reporti ng and Disclosure(§§ 1021 - 1031);

•

Part 2-Partici pation and Vesting(§§ 1051-1061);

•

Part 3 -Funding (§§ 1081-1085);

•

Part 4- Fiduciary Responsibility(§§ 1101-1114);

•

Part 5 -Adminis tration and Enforcement(§§ 1131-1151);

•

Part 6 - Continuation Coverage and Additional Standards for Group
Health Plans(§§ 1161-1169); and

•

Part 7 - Group Health Plan Requirements(§§ l 181-l 19lc).

For purposes of this Lawsuit, parts 2, 3 and 4 are at issue. Importantly, the first
section of each of these parts concerns coverage and universally provides that:
This part shall apply to any employee benefit plan described in
section 1003(a) of this title (and not exempt under section 1003(b)
of this title) other than -

[a] plan which is unfunded and maintained by an employer
primarily for the purpose of providing deferred compensation for a
select group of management or highly compensated employees.
29 U.S.C. § 1051 (emphasis added). See also 29 U.S.C. §§ 108l(a)(3) and 1lOl(a)(l). Put
simply, whether a plan must vest, if at all, and whether alleged benefits due under the plan are
. forfeitable depend on whether the plan is a Top Hat plan.
A.

If the CSO Is an ERISA Plan, This Court Should Agree That the Plan
Constitutes a Top Hat Plan.

Top Hat plans are a special category of BRISA benefit plans that provide
compensation arrangements to a select group of management level employees. Koenig v. Waste
Mgmt. Inc., 76 F. Supp. 2d 908 (1999); 29 U.S.C. §§ 1051(2), 108l(a)(3), l lOl(a)(l).
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Specifically, these "Top Hat plans are designed to provide certain employees with payments over
and above the benefits provided by 'qualified' employee benefit plans - i.e., plans that are
eligible for favorable tax treatment" Eastman Kodak Co. v. STWB, Inc., 452 F.3d 215, 217
._ld Cir. 2006). Specifically, the "Internal Revenue Code limits the value of benefits that may be
paid under qualified plans, see 26 U.S.C. §§ 401(a)(l 7), 415-hence the need for top hat plans
when employers wish to provide a higher level of deferred compensation to some of their
employees."

Id.

See 29 U.S.C. § 1051(2) (defining "Top Hat" plans as "unfunded and

maintained by an employer primarily for the purpose of providing deferred compensation for a
select group of management or highly compensated employees"); Gilliam v. Nev. Power Co.,
488 F.3d 1189, 1192-93 (9th Cir. 2007). Top Hat plans "resemble 'employee pension benefit
plan[s]' as defined by 29 U.S.C. 1002(2)." Carr v. First Nationwide Bank, 816 F. Supp. 1476,
1488 (N.D. Cal. 1993 (citation omitted).
1.

The CSO is unfunded, and maintained primarily for a select group of
management or highly compensated employees.

There is no dispute that the CSO satisfies the second part of the analysis for
finding the existence of a Top Hat plan.

In bringing his Amended Complaint, Huber

acknowledges that:
A "top-hat plan" is an BRISA plan maintained primarily for
57.
the purpose of providing deferred compensation for a select group
of management or highly compensated employees that is exempt
from the fiduciary, funding, participation and vesting requirements
applicable to other employee benefit plans.
At the time the Offer Agreement was entered, Huber was a
58.
member of management and a highly compensated employee of
Lightforce.
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The primary purpose of the Offer Agreement was to
59.
provide deferred compensation to Huber.
Amended Complaint, ,rn 57-59. See also Huber Reply Mem., p. 2 ("Huber does not dispute that
he was a manager or that he was highly compensated."). Huber's admission is consistent with
the Ninth Circuit authority addressing the issue. See Duggan v. Hobbs, 99 F.3d 307 (9th Cir.
1996).
Rather, Huber has contended, and is expected to continue to argue, that the CSO
is funded. However, the facts articulated in support of Huber's argument actually favor the
conclusion that the CSO is unfunded.
a.

The CSO is "unfunded."

ERISA does not define the term "funded." Case law, however, has established
that a funded plan exists where plan assets are "segregated from the general assets of the
employer" and the assets "are not available to general creditors if the employer becomes
insolvent." Nw. Mut. Life Ins. Co. v. Resolution Trust Corp., 848 F. Supp. 1515, 1517 (N.D. Ala.
1994)("The essential feature of a funded plan is that its assets are segregated from the general
assets of the employer and are not available to general creditors if the employer becomes
insolvent. Thus, ERISA regulation 29 C.F.R. § 2510.3-102 provides that a plan participant's
contributions to a benefit plan fund, whether made directly by the participant or withheld by the
employer, become plan assets only when "such contributions can reasonably be segregated from
the employer's general assets.").
Conversely, a plan is ''unfunded" where a participant has no preferred claim or
ownership interest in plan assets because there are no designated plan assets. The rights of
unfunded plan participants are equivalent to those of an unsecured creditor of the employer's
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general assets. Demery v. Extebank Deferred Comp. Plan (B), 216 F.3d 283, 287 (2d Cir. 2000).
In determining whether a plan is unfunded and, thus, exempt from BRISA's participation and
vesting provisions as a Top Hat plan, a court should consider whether the beneficiary can
establish through plan documents a legal right any greater than that of an unsecured creditor to a
specific set of funds from which the employer is, under the terms of the plan, obligated to pay
deferred compensation. See Demery v. Extebank Deferred Comp. Plan (B), 216 F.3d 283 (2d
Cir. 2000); BRISA§§ 201,301, 401, 29 U.S.C. §§ 1051, 1081, 1101.

See, e.g., Huber's Reply Mem., p. 2-3 (claiming that the CSO is to be funded one
of three ways: (1) via the purchase of life insurance, (2) the proceeds of a potential sale, or
(3) shares or general assets of the corporation. None of these "funding" sources establishes that
Lightforce created a res, or otherwise segregated any funds from its general creditors. Rather,
consistent with Demery, and the cases and opinions identified in Lightforce's Opp. Mem., at
pages 9 through 11, Huber's rights, if any, are no greater rights than those of the general
creditors of Lightforce. See also the Declaration of Ray Dennis filed July 16, 2013, p. 2, ,i 7,
(Lightforce never created a separate bank account or segregated any amounts from Lightforce's
general assets to otherwise "fund" the CSO).

B.

If the CSO Is an ERISA Top Hat Plan, the CSO Is Not Covered by ERISA's
Regulatory Parts Concerning Participation, Vesting and Anti-forfeiture
Requirements.
As stated above, Top Hat plans are exempt from the participation and vesting

nrovisions of BRISA, 29 U.S.C. §§ 1051-61, its funding provisions, 29 U.S.C. §§ 1081-86, and
its fiduciary responsibility provisions, 29 U.S.C. §§ 1101-14. Gilliam v. Nev. Power Co., 488
F.3d at 1192-93. Importantly here, a determination that the CSO is a Top Hat plan, means that
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Section 1053(a)(2)(A) is inapplicable to the case at bar. Rather, as acknowledged by Huber, the
validity and applicability of such a provision is determined by the application of federal common
law.

See Eastman Kodak Co. v. Bayer Corp., 369 F.Supp.2d 473, 478 (S.D.N.Y. 2005).

Whether Huber is ultimately entitled to benefits allegedly due under the CSO is not presently
before this Court. Ultimately, Lightforce submits that the issue will tum on application of the
federal common law, whether Huber satisfied every condition precedent in the plan requirement,
whether Huber was terminated for unsatisfactory performance, and whether application of the
common law defenses of the faithless servant or after acquired evidence rule apply. These issues
are expressly reserved for trial or other dispositive motion.
C.

If the CSO Is an ERISA Plan, Plaintiff's State Law Causes of Action
"Related to" the Plan Are Statutorily Preempted.

BRISA is one of only a few areas of the law where Congress has completely
preempted a field of law. "With its passage of BRISA, Congress intended to provide a uniform
body of federal law governing employee benefit plans." Rucker v. Benesight, Inc., CV 05-301S-BLW, 2006 WL 2472673 (D. Idaho Aug. 25, 2006), citing Aetna Health Inc. v. Davila,
542 U.S. 200, 208, 124 S. Ct. 2488 (2004); Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 46, 107
S. Ct. 1549 (1987). "In enacting BRISA, Congress created a comprehensive civil-enforcement
scheme for employee welfare benefit plans that completely preempts any state-law cause of
action that 'duplicates, supplements, or supplants' an BRISA remedy." Kirkindo!l v. Texans
Credit Union, 3:l 1-CV-1921-D, 2012 WL 4866501, p. *2 (N.D. Tex. Oct. 15, 2012), vacated in
part, Dec. 19, 2012, citing Aetna Health Inc. v. Davila, 542 U.S. 200, 209, 124 S. Ct. 2488, 159

L. Ed. 2d 312 (2004); 29 U.S.C. § 502. Section 502, by providing a civil enforcement cause of
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action, completely preempts any state cause of action seeking the same relief, regardless of how
artfully pled as a state action. Id. As the court in Kirkindoll recognized:
In particular, § 502(a)(l)(B) preempts all suits involving ERISAgovemed plans "brought ... by a participant or beneficiary ... to
recover benefits due to him under the terms of his plan, to enforce
his rights under the terms of the plan, or to clarify his rights to
29 U.S.C.
future benefits under the terms of the plan."
§ 1132(a)(l)(B). A cause of action falls within the scope of·
§ 502(a)(l)(B), and is therefore completely preempted, if (1) the
"individual, at some point in time, could have brought his claim
under ERISA § 502(a)(l)(B)," and (2) "where there is no other
independent legal duty that is implicated by a defendant's actions."
Davila, 542 U.S. at 210 (2004); see also, e.g., Ambulatory Infusion
Therapy Specialists, Inc. v. Aetna Life Ins. Co., 2006 WL 1663752,
at *7 (S.D.Tex. June 13, 2006) ("Complete preemption under
§ 502(a) requires both standing and the lack of an independent
legal duty supporting a state-law claim." (citing Davila, 542 U.S.
at 210)).

Kirkindoll, 2012 WL 4866501, p. *2 (emphasis added). See also Rucker v. Benesight, Inc., CV
05-301-S-BLW, 2006 WL 2472673, p. *2 (D. Idaho Aug. 25, 2006) ("The federal statute
preempts state law causes of action that relate to employee benefit plans or conflict with the
intended exclusivity of ERISA's comprehensive remedial scheme."), citing Davila, 542 U.S. at
208-10; Cleghorn v. Blue Shield of Cal., 408 F.3d 1222, 1226 (9th Cir. 2005) (holding that
"[f]irst, ERISA section 514(a) expressly preempts all state laws 'insofar as they may now or
hereafter relate to any employee benefit plan,'" and "[s]econd, ERISA section 502(a) contains a
comprehensive scheme of civil remedies" that preempts state law causes of action which conflict
with the "intended exclusivity of the ERISA remedial scheme, even if those causes of action
would not necessarily be preempted by action 514(a)" (quoting 29 U.S.C. § 1144(a))).
"A state-law claim that is completely preempted under § 502 is transformed into a
new federal claim." Kirkindoll, 2012 WL 4866501, p. *2, citing Cardona v. Life Ins. Co. of N
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Am., 2009 WL 3199217, at *4 (N.D. Tex. Oct. 7, 2009) (Fitzwater, C.J.).

In other words,

complete preemption "eliminates the state-law claim" and "replaces [it] with a federal claim."
Id.
In his reply briefing, Huber agreed that if the CSO is an BRISA plan, Huber's

state law causes of action related to the CSO are preempted. Huber Reply Mem., p. 10 ("Huber
acknowledges that if the Offer Agreement is deemed to be an BRISA plan, federal law preempts
his state law claims that related to the Offer Agreement."). As such, if this Court agrees with the
parties that the CSO is an BRISA plan, Lightforce respectfully submits that Huber's state law
causes of action for breach of the CSO (First Cause of Action, Amended Complaint, p. 4) and
breach of the implied covenant of good faith and fair dealing (Fifth Cause of Action, Amended
Complaint, p. 9) are preempted in their entirety by Section 502 of BRISA. In addition, Huber's
cause of action for wages under Idaho Code Sections 45-601, et seq. (Third Cause of Action,
Amended Complaint, p. 7) is preempted as it relates to the CSO.
On this basis, Lightforce respectfully requests that this Court grant Lightforce
partial summary judgment, dismissing Huber's state law causes of action related to the CSO.
D.

Lightforce Is Entitled to Summary Judgment on Huber's Claim of Wrongful
Termination of Employment Because the Provisions of Lightforce's
Employee Manual Negate Any Intention by Lightforce that the Manual
Become Part of Any Employment Contract Between Huber and Lightforce.

In the General Allegations of Plaintiffs Amended Complaint, Plaintiff alleges:
11. During [Plaintiffs] employment Lightforce provided its
employees with the Lightforce USA, Inc. Employee Manual,
Revised November 3, 2005 ("Manual"). The Manual provides,
inter alia, for "progressive" corrective action to employees who are
no longer within the probationary period of employment. Prior to
the termination of Huber's employment, Lightforce failed to
engage in progressive corrective action for Huber.
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Amended Complaint, p. 3,

ifll.

In the Fourth Cause of Action of Plaintiffs Amended

Complaint, Plaintiff alleges:
FOURTH CAUSE OF ACTION
(For Wrongful Termination of Employment)

39.
Huber repeats herein by this reference each and
every allegation set forth in Paragraphs I through 38, inclusive, as
if said paragraphs were set forth hereat in full.
40.
The Manual provides for progressive corrective
action to employees who are no longer within the probationary
period of employment.
41.
At the time Huber's employment was terminated, he
was not within the probationary period of employment.
42.
Huber's agreement with Lightforce was that his
employment would not be terminated without exhaustion of
progressive corrective action set forth in the Manual.
43.
Prior to the termination, of Huber's employment,
Lightforce failed to engage in progressive corrective action with
respect to Huber.
44.
Lightforce' s failure to engage in progressive
corrective action prior to the termination of Huber's employment
was a substantial and material breach of the employment contract
and thus the termination was in violation of the employment
contract and wrongful.
45.
As a direct and proximate result of the foregoing
breach of contract, Huber has been damaged in an amount to be
proven at trial and in an amount which exceeds the District Court
jurisdictional minimum, plus interest thereon at the maximum rate
allowed by law.
46.
Huber has been required to retain the services of an
attorney to bring this suit and is entitled to recover his costs and
reasonable attorneys' fees in the sum of not less than Three
Thousand, Five Hundred Dollars ($3,500,00) if judgment is
entered by default, and such other and further amounts as this
Court may find reasonable if this matter is contested pursuant to,
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inter alia, Idaho Code§§ 12-120(3) and 12-121, and Rule 54(e) of
the Idaho Rules of Civil Procedure.
Amended Complaint, pp. 8-9, ,r,r 8-9.
However, the Manual expressly negates any claim that Lightforce intended that
any of the Manual's provisions be contractually binding upon Lightforce. 2 In this regard, the
introduction to the Manual states in pertinent part:

The contents of this Manual shall not constitute nor be construed
as a promise of employment or as a contract between the
Company and any of its employees.
Affidavit of Chad Nicholson in Support of Motion for Partial Summary Judgment, Ex. A, at
Depo. Ex. 17, p. 4. Similarly, Section 1.1 of the Manual, which is entitled "Changes in Policy,"
states in pertinent part:
[S]ince our business and our organization are subject to change, we
reserve the right to interpret, change, suspend, cancel, or dispute
2

In Section 3 .13, Corrective Action, the Manual indicates that Lightforce does not
guarantee progressive disciplinary action:
Though committed to a progressive approach to corrective action,
Lightforce USA, Inc. considers certain rule infractions and
violations of standards as grounds for immediate termination of
employment.
Affidavit of Chad Nicholson in Support of Motion for Partial Summary Judgment, Ex. A, at
Depo. Ex. 17, p. 10-11. In addition, in Section 4, Standards of Conduct, the Manual states that
unsatisfactory performance may result in termination of employment:
While not intended to list all the forms of behavior that are
considered unacceptable in the workplace, the following are
examples of rule infractions or misconduct that may result in
disciplinary action, including termination of employment.

*

*

*

• Unsatisfactory performance or conduct.
Id., pp. 14-15.
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with or without notice all or any part of our policies, procedures,
and benefits at any time. We will notify all employees of these
changes. Changes will be effective on the dates determined by the
Company, and after those dates all superseded policies will be null.

Id. (emphasis added).

Finally, Section 1.3 of the Manual, which is entitled "Employment

Relationship," states in pertinent part:
You enter into employment voluntarily, and you are free to resign
at any time for any reason or no reason. Similarly, Lightforce,
USA, Inc. is free to conclude its relationship with any employee
at any time for any reason or no reason.

Id. (emphasis added). 3
In Raedlein v. Boise Cascade Corp., 129 Idaho 627, 931 P.2d 621 (1996), the
Idaho Supreme Court held that disclaimers in Boise Cascade's Corporate Policy Manual and its
Salaried Employee Handbook, which are similar to the disclaimers in Lightforce's Manual,
foreclosed the plaintiffs claim for breach of contract for wrongful termination based on Boise
Cascade's Performance Planning and Review Handbook ["PPR"]. In that case, which is quoted
at length below, the Idaho Supreme Court stated:
II.

THE DISCLAIMERS CONTAINED IN THE EMPLOYER'S
THE
FORECLOSE
HANDBOOK
AND
MANUAL
EMPLOYEE'S BREACH OF CONTRACT CLAIMS.
The employee asserts that the at-will employment doctrine does
not preclude him from asserting a claim for breach of contract for
wrongful termination. We disagree.

The language quoted above appears without change in the Introduction and Sections
1. 3, 3.13 and 4 of Lightforce' s Employee Manual in effect between November 10, 2009 and May
2012. See Declaration of Hope Coleman, p. 7, ,r 17; Declaration of Hope Coleman, Ex. A
(Lightforce Employee Manual, Revised Nov. 10. 2009), at p. 4 (Introduction, Section 1.1 and
Section 1.3), p. 10 (Section 3.13) and p. 13 (Section 4).
3
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In Mitchell v. Zilog, Inc., 125 Idaho 709, 874 P.2d 520 (1994),
the Court restated the principles that guide our resolution of the
employee's breach of contract claims:

It is settled law in Idaho that, unless an employee is hired
pursuant to a contract which specifies the duration of the
employment or limits the reasons for which an employee may
be discharged, the employment is at the will of either party.
Either party may terminate the relationship at any time for any
reason without incurring liability. Thus, in the absence of an
agreement which limits either party's right to terminate the
employment relationship, either party may terminate it at any
time or for any reason. This rule reflects the judiciary's
reluctance to bind employers and employees to an
unsatisfactory and potentially costly situation, although we
recognize that either party is likely to be damaged by an
unforewarned termination of the employment relationship.
A limitation on the at-will relationship may be express or
implied. A limitation will be implied when, from all the
circumstances surrounding the relationship, a reasonable person
could conclude that both parties intended that either party's
right to terminate the relationship was limited by the implied in
fact agreement.
In particular, the presumption of an at-will employment
relationship can be rebutted when the parties intend that an
employee handbook or manual will constitute an element of an
employment contract. Whether a particular handbook does so
may be a question of fact, unless the handbook "specifically
negates any intention on the part of the employer to have it
become a part of the employment contract."
Id. at 712-13, 874 P.2d at 523-24 (citations omitted).

* * *
The provisions of the manual and the handbook ... negate any
intention by the employer that the manual, the handbook, or other
policies become part of the employment contract. The manual
provides:
This policy manual provides a description of Boise Cascade's
general policies and is not intended to and does not create a
contract of employment in any manner. Employment at l?oise
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Cascade is at will, and either the employee or the company may
end the employment relationship at any time and for any reason.
No Boise Ca~cade representative, with the exception of the vice
president, Human Resources, has any authority to enter into any
contract of employment to the contrary, and then only if the
vice president signs a specific written employment agreement.
Boise Cascade reserves the right to revise or to terminate its
policies and benefit plans from time to time and within its sole
discretion.
The handbook provides:
NEITHER THIS HANDBOOK NOR ANY OF THE
COMP ANY'S POLICIES OR BENEFIT PLANS SHOULD BE
CONSIDERED A CONTRACT FOR PURPOSES OF
EMPLOYMENT OR PAYMENT OF COMPENSATION OR
BENEFITS.
These disclaimer provisions preclude PPR from becoming an
implied contract changing the employee's at-will status.
129 Idaho at 629-30, 931 P.2d at 623-24. See also Crea v. FMC Corporation, 135 Idaho 175,
180, 16 P.3d 272, 277 (2000) (the "dispositive factor" in Raedlein was the disclaimer contained
in the employment handbook stating: ''NEITHER THIS HANDBOOK NOR ANY OF THE
COMP ANY'S POLICIES OR BENEFIT PLANS SHOULD BE CONSIDERED A CONTRACT
FOR PURPOSES OF EMPLOYMENT OR PAYMENT OF COMPENSATION OR
BENEFITS," because "[t]he disclaimer precluded the terms of the handbook from becoming an
implied contract or changing the employee's at-will status").
Just like the disclaimer in Boise Cascade's Salaried Employee Handbook, the
disclaimers in the Manual at issue in the case at bar preclude Huber from converting the Manual
into a contract or changing his at-will status and suing for breach of contract for wrongful
termination.
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IV.

CONCLUSION

Lightforce does not dispute Huber's contention that the CSO is a pension plan
subject to BRISA.

Lightforce now affirmatively moves this Court, via partial summary

judgment, for a judicial determination and declaration that if this Court concludes the CSO is a
'"plan,, governed by the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001, et seq.,
the Court determine further that:
1.

The CSO qualifies as an BRISA "Top Hat" plan in accordance with

29 U.S.C. Sections 1051(2), 108l(a)(3) and l lOl(a)(l);
2.

Therefore, the CSO is statutorily exempt from parts 2, 3 and 4 of ERISA's

regulatory provisions; and
3.

Huber's state law causes of action ''related to" the CSO are preempted.

Finally, Lightforce moves this Court for entry of summary judgment on Huber's
claim of wrongful termination of employment because the provisions of Lightforce' s Employee
Manual negate any intention by Lightforce that the Manual become part of any employment
contract between Huber and Lightforce.
DATED this 20th day of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS 1 CHARTERED

r.fii(__

By~
O~usch ~theFinn·
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 20th day of August, 2013, I caused a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR PARTIAL SUMMARY JUDGMENT to be served by the method indicated
below, and addressed to the following:
Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MoLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
.Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile
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Gerald T. Husch, ISB No . 2548
Andrea J. Rosholt, ISB No . 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF HEARING ON
DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

PLEASE TAKE NOTICE that Defendant, Lightforce USA, Incorporated, by and
through undersigned counsel of record, will call up for hearing its Motion for Partial Summary
Judgment before the Honorable Michael J. Griffin, on Tuesday, September 17, 2013, at 9:00 a.m.

NOTICE OF HEARING ON DEFENDANT'S
MOTION FOR PARTIAL SUMMARY JUDGMENT- 1
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This motion is based on the pleadings and other documents on file herein,
together with the Memorandum in Support of Defendant's Motion for Partial Swnmary
Judgment filed contemporaneously herewith.

DATED this 20th day of August, 2013.
MOFFATT, THOMAS, BARRETI, ROCK &
FIELDS, CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of August. 2013, I caused a true and
correct copy of the foregoing NOTICE OF HEARING ON DEFENDANT'S MOTION FOR
PARTIAL SUMMARY JUDGMENT to be served by the method indicated below, and
addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson

LLP
755 W, Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208 .336.9712
sykes@lawidaho .com
nicholson@lawidaho .com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF SERVICE OF
DISCOVERY RESPONSES

vs .
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

In compliance with Rules 33(a)(5) and 34(d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 22nd day of August 2013 , Plaintiff
Jeffrey Edward Huber, by and through his attorneys of record, Meuleman Mollerup LLP, personally
served the originals of his:

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 1
I:\ l 00 85.002\DlS\NOS-RESPONS ES l 30822. DOC

ORIGINAL
648

1.

Answers to Interrogatories [Nos. 10- 11]; and

2.

Responses to Requests For Production of Documents [Nos. 12 - 13],

together with a copy of this Notice of Service, upon Defendant Lightforce USA, Incorporated, by and
through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 22nd day of August 2013.

MEULEMAN MOLLERUP LLP

Attorneys For Plaintiff Jeffrey E. Huber
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, !SB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
B0ise 1 Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWAT
ER
JEFFREY EDWARD HUBER, an individual,

Plaintiff,

Case No. CV-2012·336

MOTION TO QUASH SUBPOENA OF
PRESNELL GAGE, PLLC

vs.
LIGHTFORCE USA, IN CORPORATED,
a W a..shington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

COMES NOW Defendant Lightforce USA, Incorporated, by and through
its
counsel of record the law firm of Moffatt, Thomas, Barrett, Rock & Fields,
Chartered, and
pursuant to Idaho Rule of Civil Procedure 45(d) hereby moves this Court
for entry of an order
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quashing the July 31, 20 _13 Subpoena for Production of Docwnents,
Electronically Stored
Information and/or Tangible Things of Presnell Gage. PLLC.
This Motion is supported by the Memorandum in Support of Motio
n to Quash

Subpoena of Presnell Gage, PLLC as well as the records and files herein
.
Oral argument is requested.
DATED this

2:_'7/k.~iay of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By<;J~~k=

T.Hus& Of the Fi~
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27.A day of August, 2013, I caused a true and
correct copy of the foregoing MOTION TO QUASH SUBPOENA OF PRESNELL
GAGE,
PLLC to be served by the method indicated below, and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLER.UP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
('I<) Facsimile

Attorneys for Plainti ff

MOTION TO QUASH SUBPOENA OF PRESNELL GAGE, PLLC - 3

Cllsr>t:2990727 .1

652

08/27/2013 17 : 38 FAX

2083855384 2

14] 00 1/008

MOFFA TT THOMAS

J FILEO _ _
g-=-/;_"!_}_
a _o_/3_AT
BY

5 ' 6 i l ~ROVIIJ'J IL

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, !SB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385~5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

MEMORANDUM IN SUPPORT OF,,
MOTION TO QUASH OR MODIFY
THE SUBPOENA OF PRESNELL
GAGE,PLLC

Defendant.

COMES NOW Defendant Lightforce USA, Incorporated d/b/a Nightforce Optics
("Lightforce") and s~bmits this memorandum in support of its Motion to Quash or Modify the
Subpoena of Presnell Gage, PLLC.

As propounded, the subpoena seeks to invade the
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accountant/client privilege in violation ofldaho Code §9-203A and Idaho Rule of Evidence 515.
In addition, the subpoena seeks certain communications concerning Lightforce and governmental
agencies, including federal and state tax authorities, which are irrelevant to the claims at issue in
this lawsuit, particularly under the Amended Complaint and impose obligations broader than
Rule 26 of the Idaho Rules of Civil Procedure contemplate.

I.

INTRODUCTION

As this Court is well aware, this litigation primarily concerns a dispute as to
whether plaintiff Jeffrey E. Huber is entitled to alleged benefits under that certain Company
Share Offer (the "CSO") and the Deed of Nondisclosure, Non-Competition and Assignment (the
1

'Noncompetition Agreement" or "NDA"). The factual history leading up to this litigation is set

forth in the previously filed Statement of Undisputed Facts in Support of Motion for Partial
Summary Judgment filed by plaintiff on July 1, 2013 and Lightforce USA Incorporated's
Statement of Facts filed July 16, 2013, and will not be further elaborated upon here.
On or about July 31, 2013, counsel for plaintiff served a Subpoena for Production

of Documents, Electronically Stored Information and/or Tangible Things of Presnell Gage,
PLLC ("Subpoena").

The Subpoena requests eighteen (18) broad categories of documents

concerning communications, workpapers, and accounting documents provided by Lightforce to
Presnell Gage that relate to, and were made in coMection with, accounting services provided to
Lightforce by Presnell Gage. See Declaration of Gerald T. Husch ("Husch Dec."), Exhibit A
filed concurrently herewith. These categories of documents seek:
•

Any and all documents provided by Lightforce to Presnell Gage in
preparation and filing of tax. returns for Lightforce's fiscal year(s) ending
2009 -2011 (Categories A-C);
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•

Any and all documents provided by Lightforce to Presnell identifying
Lightforce's assets and/or liabilities for Lightforce's fiscal years of 2009
through 2011 (Categories D-F);

•

Any and all documents regarding any business valuation, valuation of
shares of Ray Dennis, valuation of the goodwill of Lightforce, stock
valuation, plant valuation, equipment valuation or building valuation
during Lightforce's fiscal years 2009 through 2011 (Categories G-N);

•

Any and all commW1ications or correspondence with the Intemal Revenue
Service, Idaho State Tax Commission or any other government entity
during or related to fiscal years 2009 through 2011 (Categories 0-Q); and

•

Any and all documents related to any transactions involving real property
which involved or related to Lightforce during or related to fiscal years
·
2009 through 2011 (Category R).
II.

ARGUMENT

Idaho Rule of Civil Procedure 45(d) provides in pertinent part that: "[ o]n motion
made promptly and in any event at or before the time specified in the subpoena for compliance
therewith, [the court] may (1) quash or modify the subpoena if it is unreasonable, oppressive,
fails to allow time for compliance, requires disclosure of privileged or other protected matter and

no exception or waiver applies, or subjects a person to undue burden ....''
A.

The Subpoena Must Be Quashed Because It Requires Disclosure of
Communications Protected by an Accountant/CUent Privilege Held by

Llghtforce.

Idaho is one of seventeen (17) states that have a statutory evidentiary privilege
that would protect communications between a taxpayer and an accountant. 1

The

Arizona (Ariz. Rev. Stat. Ann.§ 32-749), Colorado (Colo. Rev. Stat. Ann.§ 13-90107), Florida (Fla. Stat. Ann. §§ 90.5055 and 473.316), Georgia (Ga. Code Ann. § 43-3-32(b)),
Illinois (225 Ill. Comp. Stat. 450/27), Indiana (Ind. Code § 25-2.1-14-1 ), Kansas (Kan. Stat. Ann,
§ 1-401), Louisiana (La. Rev. Stat. Ann.§ 37:86), Maryland (Md. Code Arm,, Cts. & Jud. Proc.
§ 9·110), Michigan (Mich, Comp. Laws§ 339.732), Missouri (Mo. Rev. Stat.§ 326.322) 1
Nevada (Nev. Rev. Rev. Stat.§§ 49.125-49.205 (with some specific exceptions)), New Mexico
1
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accountant/client privilege has long been recognized in Idaho by statute and the Idaho Rules of
Evidence. Idaho Code Section 9-203A states:
Any licensed public accountant, or certified public accountant,
cannot, without the consent of his client, be examined as a witness
as to any communication made by the client to him, or his advice
given thereon in the course of professional conduct.

Idaho Code §9-203A. In addition, Idaho Rule of Evidence 515 provides that:
A client has a privilege to refuse to disclose and to prevent any
other person from disclosing confidential communications made
for the purpose of facilitating the rendition of nrofessional
accounting services to the client which were made (1) between the
client or the client's representative and the accountant or the
accountant's representative, (2) between the accountant and the
accountant's representative, or (3) by the client or the client's
representative or the client's accountant or a representative of the
accountant to an accountant or a representative of an accountant
representing another concerning a matter of common interest,
(4) between representatives of the client or between the client and
a representative of the client, or (5) among accoW1tants and their
representatives representing the same client.
LR.E. 515 (emphasis added).

Under the rule, "[a] communication is ~confidential' if not

intended to be disclosed to third persons other than those to whom disclosure is made in
furtherance of the rendition of professional accounting services to the client or those reasonably
necessary for the transmission of the communication." Id. at 51S(a)(5). Rule 515 makes clear
that Lightforce, the client, can prevent Presnell Gage from disclosing confidential
commWlications. I.R.E. 515(b).
States with similar accountant-client privileges recognize that ~1[t]he purpose of
the accountant-client privilege is to create an atmosphere where the client will provide all

(N.M. Stat.§ 61-28B·24), Oklahoma (Okla. Stat. tit. 12, § 2S02.1), Pennsylvania (63 P.S. §
9.1 la) 1 Tennessee (Tenn. Code Ann.§ 62-1-116).
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relevant infonnation to the accountant without fearing future disclosure in subsequent litigation."
Ayers Oil Co. v. Am. Bus. Brokers, Inc., 2009 WL 2592154 at +2 (E.D. Mo. 2009), citing Sears,

Roebuck & Co. v. Gussin, 714 A.2d 188, 193 (Md, 1998). As a result) documents-including
financial statements, correspondence, workpapers and accounting documents containing
information communicated to a licensed accountant related to and in coru1ection with services
rendered to the client by the licensed accountant-are privileged, Ayers, 2009 WL 2592154
at *5.

1.

Correspondence, Workpapers and Accounting Documents Provided
to Presnell Gage Are Privileged,

The Subpoena specifically requests documents provided by Lightforce to Presnell
Gage in preparation and filing of tax returns for Lightforce's fiscal year(s) ending 2009-2011
(Request Nos. A-C), documents provided by Lightforce to Presnell Gage related to Lightforce 1 s
assets (Request No. D), liabilities (Request No. E), and additional documents, ledgers, etc.
(Request No. F). As acknowledged by Plaintiff's Subpoena, a large portion of these documents
were produced by Lightforce to Presnell Gage 11for use in preparation and filing of tax returns"
which is clearly "in furtherance of the rendition of professional accounting services to the
client." I.RE. 515(a)(S); Husch Dec., Ex. A; See Declaration of Hope Coleman ("Coleman
Dec. 1' ) , , 3. These documents, to the extent they exist, were provided to Presnell Gage with the
expectation that they would remain confidential and not subject to disclosure. Coleman Dec.,

14.

Similarly, any and all requests for valuations (Requests Nos. G-N) and documents related to

transactions involving real property (Request No. R) are, to the extent they exist, clearly are
provided in furtherance of the rendition of professional services and are not intended to be
disclosed. Id.
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B.

The Subpoena Must Be Quashe~ Because It Requires Disclosure of
Communications Irrelevant to the Issues in This Case.
In his Amended Complaint, Pl~tiff alleges six causes of action.

With the

exception of Plaintiff's wrongful termination cause of action, Plaintiff's Amended Complaint
concerns Plaintiff's alleged right to benefits under two contracts. On this basis, Plaintiff and
I

Lightforce have engaged in significant discotery.

During that discovery, Lightforce has

produced, at Plaintiff's request1 more than 20,000 pages of documents, including its corporate
'

federal tax returns for years ending 1997 through 2012. In addition, Lightforce has produced
detailed general ledgers, inventory listings, invoices, aged receivables, depreciation schedules,
and Inventory-stock values. Husch Dec., p. 2, ·,r 3. Based on this information 1 Plaintiff has
'

disclosed an accounting expert David M. Cooperl who has provided an expert report opining on
the alleged value of Plaintiff's rights under

the

CSO and given a deposition in this matter.

Despite the limited nature of the issues before ibis Court, Plaintiff has sought, via Subpoena,
communications and/or correspondence between Presnell Gage and the Internal Revenue
Service, the Idaho State Tax Commission llljld any other governmental entity regarding
Lightforce during or relating to fiscal years 20q9 through 2011 (Categories 0-Q). Plaintiffs
I
I

Subpoena is wholly improper and imposes oblig~tions broader than Rule 26 of the Idaho Rules
'

of Civil Procedure because it seeks discovery of ~atters neither relevant to the subject matter of
this action nor reasonably calculated to lead tol the discovery of admissible evidence in this
action.

III.

CONCLUSION

Based on the foregoing, Lightforce, by and through its attorneys of record and
consistent with Idaho Rule of Evidence 515, respectful]y moves thls Court for an Order to Quash
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or Modify the Subpoena for Production of Documents, Electronically Stored Information and/or
Tangible Things of Presnell Gage, PLLC.
DATED this 27th day of August, 2013.
MOFFATT1 THOMAS, BARRETT, ROCK&
FIELDS 1 CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 27th day of August, 2013, I caused a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO QUASH
OR MODIFY THE SUBPOENA OF PRESNELL GAGE, PLLC to be served by the method
indicated below, and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) Overnight Mai)

MEULEMAN MOLLERUP,

(x) Facsimile
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Gerald T. Husch , ISB No. 2548
Andre a J. Rosho lt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
101 S. Capito l Blvd., 10th Floor
Post Office Box 829
Boise; Idaho 83701
Teleph one (208) 345-2000
Facsim ile (208) 385-53 84

gth@moffatt.com
13782.0253

Attorn eys for Defend ant
ICT
IN THE DISTR ICT COURT OF THE SECO ND JUDIC IAL DISTR
CLEA RWAT ER
OF THE STATE OF IDAHO, IN AND FOR TIIE COUN TY OF
JEFFR EY EDWA RD HUBE R, an individ ual,
Plainti ff,

Case No. CV-2012-336

DECLARATION OF HOPE COLE MAN
IN SUPP ORT OF DEFE NDAN T'S

vs.
LIGHT FORC E USA, INCORPORATED;

MOTI ON TO QUAS H OR MODIFY
SUBPOENA OF PRES NELL

a Washi ngton corpor ation, doing busine ss as

GAGE,PLLC

NIGHTFORCE OPTICS,
Defendant.
HOPE COLEMAN declare s and states

1.

as follows:

I am makin g this declara tion in suppor t of Defend ant Lightf orce USA,

ll Gage, PLLC by plaintiff,
Incorp orated 's Motio n to Quash or Modif y the Subpo ena of Presne
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DEFE NDAN T'S MOTI ON TO QUAS H OR MODI FY THE
SUBP OENA OF PRES NELL GAGE , PLLC - 1
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al knowl edge as an employee of
Jeffrey Edward Huber. This declaration is based on my person
Night force Optics ("LFU SA").
the defendant, Lightforce USA, Inc., which does busine ss as
Initially,
I have been employed by LFUS A from Novem ber 2007 to date.

2.

my title was changed to Chief
I was emplo yed as the Finan ce Manager. In Decem ber 2012
as the Chief Operating Office r of
Financial Officer. Since Febru ary 2013 I have been employed
t Group since its incept ion. I have
LFUSA. I have been -a memb er of the Operations Managemen
lor of science degree in Finan ce
held a bache lor of scienc e degree in Accounting and a bache

si!l-ye Decem ber 1998.
3.

retained by
Presn ell Gage, PLLC ("Presnell Gage") is an accounting firm

services. LFSU A consults with
Lightforce solely for the rendition of professional accounting
nting services, which include, but
Presnell Gage for the pUIJ)ose of obtaining professional accou
s,
are not limited to the prepa ration of state and federal tax return
4.

es,
In furtherance of the rendit ion of professional accounting servic

ll Gage. LFSU A expec ts that the
LFSU A comm unicat es with and provides documents to Presne
remain confidential, not subject
documents and comm unicat ions provid ed to Presnell Gage will
to disclosure.
law of the State of
I certify and declare under penalt y of perjury pursu ant to the
Idaho that the foregoing is true and correct.

DATED this 27th day of August, 2013 .

~ ;JjK/ll!Jtl

Hope oleman
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 27th day of August, 2013, I causoo a true and
correct copy of the foregoing DECLARATION OF HOPE COLEMAN IN SUPPORT OF
DEFENDANT'S MOTION TO QUASH OR MODIFY THE SUBPOENA OF PRESNELL
GAGE, PLLC to be served by the method indicated below, and addressed to the following:

Jeffrey R. Sykes
Brian J. Holleran

LLP
755 W. Front St., Suite 200

MEULEMAN MOLLERUP,

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Boise, ID 83702

Facsimile (208) 336-9712
Attorneys for Plaintiff
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BY

Rur ,f'JC;,

IC,,-.,1 :rJ

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFA.TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782,0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV.2012-336
Plaintiff,

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIOHTFORCE OPTICS,

DECLARATION OF GERALD T.
HUSCH IN SUPPORT OF
DEFENDANT'S MOTION TO QUASH
OR MODIFY THE SUBPOENA OF
PRESNELL GAGE, PLLC

Defendant.

GERALD T. HUSCH declares and states as follows:
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I am a shareholder with the law firm MOFFATT, THOMAS, BARRETT, ROCK

& FlELDS, CHARTERED, and counsel of record for Defendant Lightforce USA, Incorporated

("LFUSA"). I have access to my client's files, and make this declaration based upon my
personal knowledge.
2.

Attached hereto as Exhibit A is a true and coirect copy of Subpoena for

Production of Documents, Electronically Stored Information and/or Tangible Things of Presnell
Gage, PLLC, dated July 31, 2013.

3.

In this litigation, Lightforce produced to plaintiff over 20,000 pages of

records, including the following financial records: copies of Lightforce corporate tax returns for

years 1997-2001 (identified as bates ranges NFOOOOl-207, NF00752-816, NF020094-20205):
2010, 2011 and 2012 aged receivables (NF02173-2430); 2010, 2011 and 2012 depreciation
schedules (NF02431-2461); inventory stock value (NF02467-2473); 2011 through 2012
detailed general ledger (NF02596-19893); inventory listing 6-30-2011 (NF019894-19917); and
inventory listing 6-30-2012 (NF020016-20044). Subsequent to the document productions,
Plaintiff retained an accounting expert, who issued a report opining as to the alleged value of
Plaintiffs benefits under the CSO, and has been deposed in this action. It is unclear, based on
the limited issues presented in this action, how communications between Lightforce, its
accountants and taxing authorities would be of any relevance to the remaining issues in this case.
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I certify and declare wider penalty of perjury pursuant to the law of the State of
Idaho that the foregoing is true and correct.

DATED this 27th day of August, 2013.

•.,
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MOFFA TT THOMAS

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 27th day of August, 2013, I caused a true and
correct copy of the foregoing DECLARATION OF GERALD T. HUSCH IN SUPPORT OF
DEFENDANT'S MOTION TO QUASH OR MODIFY THE SUBPOENA OF PRESNELL
GAGE, PLLC to be served by the method indicated below. and addressed to the following:

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

Jeffrey R. Sykes
Brian J. Holleran
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712

( ) Overnight Mail
(x) Facsimile
I

Attorneys for Plaintiff
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EXHIBIT A TO HUSCH DEC.
'

Jeff R, Sykes, ISB #S0~8
Chad M. Nicholson, ISB #7056
MEULEMAN MOLLBRUP LLP
7SS West. Front Street, Suite 200
B0lse1 Idaho 83702
·
Telephone: 208.342.6066
Facsimile! 208.336.9712
Syk0§@lawfd11)0.com

nlsibolson@Ja.w!dajm.oom
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an Individual,

Plalntlff;
vs,

LIOHTFORCE USA, INCORPORATED,
a Washlnston corporation, doing buslnon ~
NIOHTFORCE OPTICS:

Cuc No. CV 2012-336

SUBPOENA FOR PRODUCTION OF
DOCUMENTS, ELECTRONICALLY
STORED INFORMATION AND/OR
TANGIBLE THJNGS OF PRESNELL
GAGE,PLLC

Honorable Michael J. Griffin
Defendant.
THE STATE OF IDAHO TO:

PRESNELL GAGE, PLLC

YOU ARE COMMANDED to produce and/ot permit Inspection and copying of the

dooumcntst electronically .stored information and/or tan&lble things as sot rorth and described In

Attachment Aappended hcn::to and incorporated herein by this ll.lf'erence. on the 301h day of August
2013 at 9:00 a.m. n.t tho offices of Presnell 011e11, PLLCt 1216 Idaho St., Lewiston, Idaho 83.50 I.
SUbPOENA. 10.R PRODUCTION OF DOCUMENTS, ELECTRONICALLY STORED INFORMATION

AND/OR TANGIBLE THINGS OF f1RESNELL GAGE, 1'LLC. P•ao I
l:\I008!.002D11Mubpno1111, Pr;,ndl OD11111:.io72Mlll
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You ere further notified that lf)'Ou ran to appear st the plaee and time specified tibove, or to
produce or permit copyine; or Inspection as spcroified above that you may be held In contempt of
court and that the aggrieved part)' mayrecover from you the sum of$ I00 and all damagl!s which the
party may sustatn by )OUt fallure to comply with this subpoena.
By order of thili Court,

DATED this

31* dayof1uly, 2013,
MEULBMAN MOLLBRUP LLP
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CERTIFICATE Of: §ERVIC!
I HEREBY CERTIFY that.on t h ~ day of July 2013, a true and correct oop.yo
fthe
foregoin~ document WIL'I scrvad by the method indlcotcid below to the tollowtni party(ie
s):

.---Ocrald
--~T.----- --- --.. ..-- --- --- --·- ·
Husch. Esq.
Moffatt Thomas Barrett Rook & Plolds
JO 1 South Capitol aoulevlrd, 101J1 Floor
Past Office Box 829

. Boise. Idaho 83701
Telephone; 208.345..2000
Facsfmllc: 208.~85,53S4
Counsel For Dqfendanl Ligh(forc, USA
~-----------~-·

[
[

U.S. Mail

] Hand Delivered

r:x l

[
[

Faeslrnlle
] Ovcmlaht Mall
] Blect:ronJe Mau

p.th@mo[att,gom

- - • •......... ._...._...._.-...,-.,.--,•••1111~1,•t,---;-"""'"fl'l"I'~•

••-11,_,.,J

or

SUBPOENA ll'OR PRODUCTION
'DOCUMENTS, ELF;CTRONICA
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D.

The wgrd 4\,mal111 mew an electronic massaging application that providos fbrtho
receipt and sending of massages among users ora computer 5)'5tan and po1111ibly to
and trom remote users,

E.

The phrase uelectronloally stored lnfonnation.'' u uaed In connection with the
deflnitlon of'4documentst encompasses all data or lnf'onna.tron stored In Its native
form fn data processlni er storage equipment, includinai, but not limited to,
main.frame computers, network serve,rs, personal computers, hand-held devlces, cell
phones, personal di1ltnl e..ulstants, MPl player,, Internet storage system!!, print=
W1d/or third party networks. magnetic disks, optical dh1kll 1 CD-ROMs, DVO-ROMs,
ma1nedc tapes and baoku.P tapes.

F.

The terms ''you'' and "your" refer to OeJ,onent, your roprescntatlves, investigators.
consultants. accountants and ettorneys.

Q,

The terms "he,1111hlm .. or "his" shall refer to personll of elthor s~, as appropriate.

H.

All verbs used herein shall be construed to Include all tensas.

I.

''Tangible things" means any object, Jlropirty Or thine of' a corporeal nature whloh Is

not otherwise subsumed and Included under the tc:rm "document" as herelnflbcve
di:flni::d.

Ill,

J.

•'Persons" means and includ" tiny natural penion, pa11nershlpt ccrporatlon, Joint
venture; unincorporatod essooiation, govommental entity (or aacnoy or board
thereof), qua.rt-public entity or other fbnn ohntity, and any comblnatlon11 thereof.

K.

"Related to'' or "relates to" moans constitutlns, detinln1, concerning, embodying,
reflootlng, Identifying. stating, referring to, deallngwlth or in any way pcrtainine to.

L.

"Lljhtforce" refers to Deftnde.nt Llghtforce USA, Incorporated, doing business 115
Nl1htforce Optics.

M.

' 1Fiscal Year" refers to the period of July I of a particular calondar year to and
through June 30 ofthe fbliowingcalcndaryeu, ;,,,, °Ffsoal Year 2011" refers to the
period of July I, 20 J1 to and through June 301 2012..

DOCUMENT PRODUCTION.
Ifwithfn your possession, custody or control, Deponent is !nstn.1cted to produce the following
fur Inspection and oopying:
A.

Any and all documents, electronically stored Information and/or tangJble thlnss th11t
were provided by Llihtfbrce to Deponent fbr uue in Jlrcplltlltfon and flltng of Wt
returns for Llghtfol'9e's Fiscal Yest 2011.

AT[ACHMEISI,,,6-To Subpooh111br Produotion ofDocumenh, ElectronlciaUy Stored lhfbrm11tlon
and/or Tanglblo Thlni:s of PrHnell Cago, l'LLC .. P111e 2
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B.

Any and aU document:., eleotrontoally stored lnfonnatlon and/or ten11iblo things that
were provided by Li~htforcc to Deponont f'or use In preparation and flllng oftaM
retums for Lightfol'Qe's Flsoal Year 20f 0,

C.

Any and all documents, elcctronfcally stored Information and/or taniible thln1e that
were provided by Llshtfbrce to Deponent for uso In preparation and filing of tax
rotums for Llghtlbrce's Pjsoal Year 2009.

D,

Any and all documents, electron(cally stored Information and/or tanglble things that
were provided by Llghtforee to Deponent related to Lightforce' s &BSets for the Fiscal
Years of 2009 to Wld throu~h 2011, Including but not limited to;

I.

Trade notesj

2.

Any type ofaccounts recelvoble;

3.

Bad debt:

4.

Inventory ltsts;

5.

Government obllg11tlons;

6.

Tax-exempt securitli::s;

7,

Loana to shareholder.9 and/or entltieJ/lndJviduals related to Llghtforce;

8.

MoJ't8$.ie end/or real eatate loans:

9.

Construction of real Md/or personal property;

I0,

Inveatmenu;

I I.

Depreala.blo assi::ts;

12,

Fixed assets;

13, ·

Dcpletable aasetsi

14.

Roal property;

15,

Personal property; e.nd/or

16.

Intangible 11Sset1,

ATTACHMENI A-To Subpo•n• tor Production ofDocumonts, EloctronlcaUy Stored Information
nnd/or Tan2lblo ThlnJ• of P.ro1ndl Caia, PLLC • P1111111 3
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An)' and all documents, electronieally stored Information and/or tanglblc things that
were provided by Lightforcc to Deponent related to Llghtforca's liabilities for the
Fiscal Years of2009 to and throuah 201 h includlna but not llmited to:
l.

Account& pA)'Bble;

2.

Mortgascs, notes, and/or bcndsi

3.

Loans from shareholders and/or ent!tles/indJvlduals related to Llghtforee;

4.

Cti.pltal stor.iki

,.

Additional paid-in capital; and/or

6,

Retained earnings,

Any of the followine, whether suoh 1.ue·deemod to be a document, eleotronloally
stored lnfonnation and/or a tangible thlngt which relate to Llghtforcc for the Fiscal
Years of 2009 to and through 2011:

L

.General ledsersj

2.

Accounting Journals;

J.

Contmot11 leases, flnanclal documents, notes, etc. related to payments made
to sharcholden and/or other entitiea/indlviduals related to LI.Qhtforee;

4.

Contraots, leases, finanolal d~cumtnts, notes, ~o. relntc;:d to payments made
to Llghtforoc b)' shareholders andfor other ~ntlties/lndlviduals related to
Llghtforcc;

5.

Depreolation sohc,dulcs:

6,

Bank statements;

7.

Accounting .statements,

8.

Flnanolng documents,
notes payable, loan agn:ements, leases, etc,, fol'
roal and/or personal property; and/or

9,

F'lnanclal statements.

,.g.

A.ny and all documents, eleetronlcally stored fnfonnetion and/or ta:n;lblc thlnss
related to any business valuation of Llghtforce conducted during or related to
Ll&htforae Fiscal Years 2009 to and through 20 I I;

ffiACHMENT A-To Subpoona for Prod11etioa ofDe1cumentt, Jl:leotronll:11lly Storod lnf'ormotl(ln
and/or Tangible Thins• of rrc1aall Gag111 PLLC Page 4
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H.

Any and al1 documc,nts, olcmonloally stored Information isnd/or tanglbto thines
rolated to any valuation of tho shares of Ray Dennis in Llghtfo~ during Llghtforoe
Fiscal Years 2009 to and through 2011.

I.

Any and all docum~ntSt clc,ctronlcally stored lnformntlon and/or tangible thlnes
n,lated to any valuation oftha goodwllJ ofLlghttbrcc during Llahttbrce Fiscal Year9
2009 to and throueh 2011,

J.

Any and all documents, eli:iotronlcally stored information and/or tanaible thlnss
related to any valuation of the, stock of Llahtforce during Liahtforoo Fiscal Years
2009 to and through 2011.

K.

Any and all documents, electronicaUy stored Information and/or tangible things
related to 1m)' valuation of the planl(s) ofLlshttbrce durlna Llihtfol'Ce P'iscisl Years
2009 to and through 2011.

L,

Any and all documents, olcctronlcally stored Information and/or tangible things
related to an)' vah111tlon of the equipment of Lla}ltforc~ durinm Llghtforce Fiscal
Yoars 2009 to and throuah 2011.

M.

Any and all documents, elcotronicalty stored lnformadon and/er tangible, things
rc,lated to an)' valuation of the bullding(s) of' Llahtforoe during Llghtforoe Fisool
Yoars 2009 to and throuih 2011.

N.

Any and all documents, eleetronJoally stored lnfannatlon and/or tan1lble things
n:Iatcd to any valuation of the sharc;s of Ray Dennis In Llghtforc~ durln11 Llghtforce
Fiscal Years 2009 to and through 2011.

0.

Axiy ·communication and/or oorresponder:ice with the Internal Revenue Service
l'l)prdt.ng Llghtforee during or relating to Llghtfbrce Fiscal Years 2009 to and
through 2011,

P,

Any communloetlon and/or correspondonoo with the Idaho St.ate Tax Commission
regarding Li~htforoe during or relating to Liehtforcc Fiscal Y~r, 2009 to and
through 2011.

Q.

Any oommunloatlon and/or com:,spondenco with any other g:ovemmc:ntal entity
n:::eardlni Llghtforcc during or relating to Lightforoe Fiscal Ycars 2009 to and
throu11h 2011.

R.

Any and all documentation related to 1mytransactlons lnvolvln1 real property which
Involved or was related to Lightforoe durln1 or relating to Li~htforc:e Flscal Year,
2009 to and through 2011.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER
)

JEFFREY EDWARD HUBER,
Plaintiff,
vs.
LIGHTFORCE USA, INC., dba
NIGHTFORCE OPTICS,
Defendant.

)

CASE NO. CV 2012-336

)
)
)
)

MEMORANDUM RE MOTION FOR
PARTIAL SUMMARY JUDGMENT

)
)

)
)
)
BACKGROUND

The plaintiff was formerly employed by the defendant. During that employment the
parties executed a document entitled Company Share Offer (CSO), which became effective
October 9, 2000.
On February 7, 2011 the parties executed a Deed of Non Disclosure, Non Competition
and Assignment (NDA).
The plaintiff was terminated from employment, effective August 1, 2012.
The plaintiff filed suit seeking to enforce the provisions of the CSO and NDA.
The defendant alleges that the plaintiff was a "top hat" employee. The defendant also
alleges that the plaintiff was dismissed for performance issues, and therefore is not entitled to the
benefits of the CSO and NDA.

MEMORANDUM-!

SCAN
675

LEGAL STANDARD
Summary judgment is proper "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw." I.R.C.P. 56(c).
"All disputed facts are to be construed liberally in favor of the nonmoving party, and all
reasonable inferences that can be drawn from the record are to be drawn in favor of the
nonmoving party." Mackay v. Four Rivers Packing Co., 145 Idaho 408. 410. 179 P.3d 1064.
1066 (2008). If reasonable people might reach a different conclusion from conflicting inferences
based on the evidence then the motion must be denied. Id. "If the evidence is conflicting on
material issues or supports conflicting inferences, or if reasonable minds could reach differing
conclusions, summary judgment must be denied." Doe v. Sisters of the Holy Cross. 126 Idaho
1036, 1039, 895 P.2d 1229, 1232 (Ct.App.1995).
The burden of proving the absence of material facts is upon the moving party. (quoting
Baxter v. Cranev, 135 Idaho 166. 170. 16 P.3d 263. 267 (2000). The party opposing a motion for
summary judgment "must respond to the summary judgment motion with specific facts showing

there is a genuine issue for trial." Tuttle v. Sudenga Indus .. Inc .• 125 Idaho 145, 150, 868 P.2d
473, 478 (1994). "[A] mere scintilla of evidence or only slight doubt as to the facts is insufficient
to withstand summary judgment; there must be sufficient evidence upon which a jury could
reasonably return a verdict resisting the motion." Harpole v. State, 131 Idaho 437, 439, 958 P.2d
594. 596 (1998). "[A] moving party is entitled to summary judgment when the nonmoving party
fails to make a showing sufficient to establish the existence of an element essential to that party's
case on which that party will bear the burden of proof at trial." Thomson v. Idaho Ins. Agencv.
.Jnc., 126 Idaho 527, 530-31. 887 P.2d 1034, 1037-38 (1994) (citing Celotex Corp. v. Catrett, 477
U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265,273 (1986)).
DISCUSSION
The parties agree that the CSO is governed by the Employee Retirement Income Security
Act, 29 U.S.C. § 1001 et seq. (BRISA).
Whether or not the plaintiff is entitled to the benefits of the CSO depends in part whether
or not he was a "top hat" employee. If the plaintiff was not a "top hat" employee, then the
benefits of the CSO cannot be forfeited under BRISA. However, if the plaintiff was a ''top hat"
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employee, and if he was terminated for substandard performance his benefits under the CSO
could be forfeited.
There is a genuine issue as to whether or not the plaintiff was a "top hat" employee.
There is also a genuine issue as to whether or not the plaintiff was terminated for performance
issues.
The plaintiff argues that the monies he is seeking under the NDA are "wages" under the
Idaho Wage Claim Act, LC. 45-601, et seq.
"Wages" under LC. 45-601(7) "means compensation for labor or services rendered by an
employee, whether the amount is determined on a time, task, piece or commission basis."
The amount of consideration the plaintiff expected to receive under the NDA for the
period of time between August 1, 2012 and August 1, 2013 was basically to compensate him for
not competing with the defendant and not disclosing any business or product secrets of the
defendant. As such, the anticipated compensation was not earned in increments as services were
performed nor paid as direct consideration for services rendered.
The court concludes that any consideration the plaintiff was to receive under the NDA
was not "wages" pursuant to the Idaho Wage Claim Act.
There is a genuine issue as to whether the plaintiff was terminated for performance
issues. If he was not, and if he complied with the NDA, then he would be entitled to the
consideration promised in the NDA. However, if the plaintiff was terminated for substandard
performance, or any other cause specified in the NDA, then the plaintiff would not be entitled to
that consideration.
CONCLUSION
Partial summary judgment should be entered declaring that the CSO is governed by
ERISA.
Partial summary judgment should be entered declaring that any consideration covered by
the NDA was not "wages" under the Idaho Wage Claim Act.
The remainder of the plaintiffs motion for partial summary judgment should be denied.
Dated this2,yµiay of August, 2013.
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CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that a

cop~

oregoing

.uJ:.

, 20

t~ mailed to, faxed to, or delivered by me on the

.aali

day of

, to:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, ID 83702
Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
P.O. Box 829
Boise, ID 83701

_i_ U. S. Mail

_!__ U. S. Mail
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CASE NO. CV 2012- 336
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For the reason s stated in the court' s memo randu m filed contem
s:
motio n for partial summ ary judgm ent is granted in part as follow
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-- Cle; k Dist. Col!rt
ter
C'.t'ar.vn County, Idaho

Gerald T. Husch , ISB No. 2548
Andre a J. Rosholt, ISB No. 8895

MOFFA TT, THOMA S, BARRETT; ROCK &
FIELDS , CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83 701
Teleph one (208) 345-20 00
Facsim ile (208) 385-53 84
gth@m offatt.c om

ajr@.moffatt.com
13782.0253
Attorn eys for Defend ant
ICT
IN THE DIS1R 1CT COUR T OF THE SECO ND JUDIC IAL DISTR
RWAT ER
OF THE STATE OF IDAHO , IN AND FOR THE COUN TY OF CLEA
JEFFR EY EDWA RD HUBER, an individual,
Plaintiff,

vs.
LIGHT FORC E USA, INCORP ORATED,
a Washi ngton corporation, doing business as
NIGH TFOR CE OPTICS,

Case No. CV-20 12-336

NOTICE OF HEARING ON
DEFENDANT'S MOTION TO QUASH
SUBPOENA OF PRESNELL
GAGE,PLLC

Defendant.
by and
PLEAS E TAKE NOTIC E that Defend ant, Lightforce USA, Incorporated,
to Quash Subpo ena of
throug h unders igned counsel ofreco rd, will call up for hearin g its Motion
y, Septem ber 10, 2013,
Presne ll Gage, PLLC before the Honor able Micha el J. Griffin, on Tuesda

NOTICE OF HEARING ON DEFENDANT'S
MOTION TO QUASH SUBPOENA OF PRESNELL GAGE, PLLC - 1

Cll•nt:29907!0.1
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08/28/20 13 14:11 FAX

2083855384 1

~

MOFFATT THOMAS

003/004

at 9:30 a.m. (Pacific Time), or as soon thereafter as counsel can be heard, at the Clearwater
County Courthouse, located at 150 Michigan Avenue, Orofino, Idaho, 83544.
Any party wishing to participate in the hearing telephonically may do so by
calling the Court's Meet Me telephone conference line 208-476-8998.
DATED this?:=t" day of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~

:;id ~- Of the Firm

Attorneys for Defendant
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CERTIFICAT E OF SERVICE
I HEREBY CERTIFY that on tltis 21.,_.day of August, 2013, I caused a true and
correct copy of the foregoing NQ.:rlCE OF HEARING ON DEFENDANT 'S MOTION TO
QUASH SUBPOENA OF PRESNESS GAGE, PLLC to be served by the method indicated
below, and addressed to the following:

Jeffrey R. Sykes
Chad M. Nicholson
MEuLEMAN MOLLER.UP, LLP
755 W. Front St., Suite 200
Boisej ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Preprud

( ) Hand Delivered
( ) Overnight Mail

(0 Facsimile

NOTICE OF HEARING ON DEFENDANT 'S
MOTION TO QUASH SUBPOENA OF PRESNELL GAGE, PLLC - 3

cuenr.2880750.1
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101 S. Capito l B]vd., 10th Floor
Post Office Box 829
Boise , Idaho 83701
Telep hone (208) 345-2 000
Facsim ile (208) 385-5 384
gth@m offatt. com
ajr@r noffat tcom
13782.0253

Attorneys for Defendant
DISTR
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ICT
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OF THE STAT E OF IDAH O, IN AND FOR THE COUN TY
JEFFR EY EDW ARD HUBE R, an indivi dual,
Plaintiff,

vs.
LIGH TFOR CE USA, INCO RPOR ATED ,
a Wash ington corporation, doing busine ss as
NIGH TFOR CE OPTIC S,

Case No. CV-20 12-33 6

AMENDED NOTICE OF BEARING ON
DEFENDANT'S MOTION TO QUASH
SUBPOENA OF PRESNELL
GAGE,PLLC

Defendant.
Incorporated, by and
PLEA SE TAKE NOTI CE that Defendant, Lightf orce USA,
g its Motio n to Quash Subpo ena of
throug h under signed couns el of record , will call up for hearin
, on Tuesd ay, Septem ber 17, 2013,
Presne ll Gage, PLLC before the Honor able Micha el J. Griffin

AMENDED NOTICE OF HEARING ON DEFENDANT'S
PLLC - l
MOTION TO QUASH SUBPOENA OF PRESNELL GAGE,

CUcr,t:2996415.1
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---
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~

MOFFATT THOMAS

at 8:30 a.m. {Pacific Time), or as soon thereafter as counsel
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can be heard, at the Clearwater

no, Idaho, 83544.
County Courthouse, located at 150 Michigan Avenue, Orofi
Any party wishing to participate in the hearing telephonica

lly may do so by

76-8998.
calling the Court's Meet Me telephone conference line 208-4
DATED this 30th day of August, 2013.
MOFf 'ATI, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

c' )
-:- //~
By ~~
Husch -Of the Firm
Gerald T.

Attorneys for Defendant

NT'S
AME NDE D NOT ICE OF HEA RING ON DEFE NDA
GAGE, PLLC - 2
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CERTI FICAT E OF SERVI CE

I HEREBY CERTIFY that on this 30th day of August, 2013, I caused a trUe and

DANT' S
correct copy of the foregoing AMEN DED NOTIC E OF HEAR ING ON DEFEN
served by the
MOTIO N TO QUASH SUBPO ENA OF PRESN ESS GAGE , PLLC to be
g:
followin
method indicated below, and addressed to the

Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plainti ff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( X ) Facsimile

.Husch

AMEN DED NOTIC E OF BEAR ING ON DEFEN DANT 'S
MOTIO N TO QUASH SUBPO ENA OF PRESN ELL GAGE , PLLC - 3
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Cerk D,st. Court

c; _,a:woter Countv. Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.aom

ajr@moffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

vs.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

NOTICE OF SERVICE OF
DEFENDANT'S THIRD
SUPPLEMENTAL ANSWERS TO
INTERROGATORIES

Defendant.

NOTICE IS HEREBY GIVEN that on the 30th day of August, 2013, the original
of DEFENDANT'S THIRD SUPPLEMENTAL ANSWERS TO INTERROGATORIES

NOTICE OF SERVICE - l
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and a copy of the NOTICE OF SERVICE were served by the method indicated below and
addressed to the following at the address shown below:
Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200
Boise, ID 83702

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( X ) Facsimile

Facsimile (208) 336-9712

Attorneys/or Plaintiff

MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS 1 CHARTERED
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By

NOTICE OF SERVICE - 2
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O~rald t. Husch - oflhe Firm
Attorneys for Defendant

Cl!ent:2880831.2

688

-~ _
\~ ~w
\d. .-~~ l-,-

Case No._

d
F·1
I8
at

1_ '1

_:_ _•

J 9:- s e - o'c\OCK -

()

-L-r__M
Clerk

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DEFENDANT'S DISCLOSURE
OF EXPERT WITNESS
TRESA E. BALL, SPHR

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

FILED UNDER SEAL

COMES NOW the Defendant Lightforce USA, Inc., by and through its attorneys
of record, and pursuant to the Court's Order Scheduling Case for Trial, the Court's Order
Extending Expert Witness Disclosure Deadlines and Idaho Rule of Civil Procedure

DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
TRESA E. BALL, SPHR- 1
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26(b)(4)(A)(i), discloses Tresa E. Ball, SPHR, whose Expert Opinion Report dated August 29,
2013, is attached hereto as Exhibit A.
Defendant reserves its right to amend and/or supplement this Expert Witness
Disclosure and further reserves the right to:
a.

call any witness for impeachment purposes;

b.

call any person identified by Plaintiff or Defendant as a witness or a

person with knowledge (either fact or expert, whether they are identified by way of pleading,
letter, discovery, deposition testimony or otherwise) during the course of this litigation and to
discuss any matter about which they are competent to testify, including any matter within the
scope of their expertise based upon their training, education and/or experience;
c.

offer as testimony the deposition testimony of any individual deposed in

this lawsuit; and
d.

disclose other expert witnesses within the time allowed by the Court's

Order Extending Expert Witness Disclosure Deadlines.
DATED this 30th day of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

,J

L -By ( (_ ;.,, ;--.
Gerald T. Husch - Of-the Firm
Attorneys for Defendant

DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day of August, 2013, I caused a true and
correct copy of the foregoing DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
TRESA E. BALL, SPHR to be served by the method indicated below, and addressed to the
following:
Jeffrey R. Sykes
Chad M. Nicholson
LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

( ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
( ) Overnight Mail
( ) Facsimile

DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
TRESA E. BALL, SPHR- 3

Client:2996240. 1
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EXPERT OPINION REPORT
August 29, 2013

Case:
Jeffrey Edward Huber vs. Lightforce USA, Inc.
Case No: CV-2012-336
Idaho Rules of Civil Procedure 26(b )( 4)

By:
Ball, SPHR
E.
Tresa
President, HR Precision, Inc.
P.O. Box 38, Meridian, ID 83680
208.846. 7888
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INTRODUCTION
I, Tresa E. Ball, SPHR, declare that the following report is true to the best of my knowledge,
information, and belief.

AREA OF EXPERTISE
Information will be provided regarding my professional experience, knowledge, and training in human
resources and general management practices as well as on my professional certification and
memberships. I may be asked to discuss general opinions regarding expectations and responsibilities
of Human Resources and business management relating to HR practices as well as reasonable
standards of conduct generally accepted by HR professionals.
Opinions provided will cover: Lightforce performance-related processes, Lightforce performance
expectations of Mr. Huber, Mr. Huber's unsatisfactory performance, and notifications to Mr. Huber of
unacceptable performance. Opinions will be provided, which I hold to a reasonable degree of certainty,
based on the information reviewed as well as my knowledge, training, and professional experience.
Opinions will also be based on my experience consulting with and educating management and HR
professionals regarding similar types of circumstances.

INFORMATION REVIEWED
I reviewed the following information and documents in preparation of rendering an opinion in this case:
• Amended Complaint
• Answer to Amended Complaint
• Deposition transcripts for: Jeffrey Huber, Ray Dennis, Monika Leniger-Sherratt, Hope Coleman,
William Barkett
• Deposition Exhibits #s1-39
• Declarations of: Ray Dennis, Mark Cochran, Kyle Brown, Klaus Johnson,, Kevin Stockdill, Jesse
Daniels, Hope Coleman, Corey Runia, Gerald T Husch
• Defendant's statement of facts
• Motion for partial summary judgment; statement of undisputed facts in support of motion for
partial summary judgment; memorandum in support of motion for partial summary judgment;
reply memorandum in support of motion for partial summary judgment; memorandum in
opposition to plaintiff's motion for partial summary judgment
• Protective order

ADDITIONAL INFORMATION
My opinion is to a reasonable degree of certainty and is based on the totality of information reviewed.
may supplement my opinion upon review of additional information regarding this case, including but not
limited to, depositions scheduled at a later date.
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CASE OPINIONS
LIGHTFORCE PERFORMANCE-RELATED PROCESSES
Information for this Case
Organizational Assessment
Ms. Leniger-Sherratt's role expanded from primarily HR in some of Mr. Dennis' businesses to cover all
of the group's businesses around 2008 and then to Mr. Dennis' "second in command" around 2009.
Ms. Leniger-Sherratt first visited Lightforce USA in Orofino around November 2009 with Mr. Dennis as
primarily a "meet and greet" visit. Ms. Leniger-Sherratt suggested to Mr. Dennis that they complete a
workforce planning review due to potential growth of the business to determine the skill sets of
Lightforce USA individuals in key positions and whether any skill gaps were present.
Ms. Leniger-Sherratt conducted a workforce assessment around March 2010, which included one-onone meetings primarily with manager and/or individuals in key positions to discuss an established
series of work-related questions. The purpose of this exercise was to gather information to ( 1)
determine whether the company was sufficiently resourced to support current and future growth, and
(2) provide staff an opportunity to discuss current positions, future career aspirations, and general
organizational observations. Ms. Leniger-Sherratt compiled a PowerPoint document summarizing the
Workforce Plan Outcomes and discussed it in depth with Mr. Dennis and Mr. Huber. In addition, some
degree of feedback was provided to the Lightforce workforce. The assessment interviewed enabled
Ms. Leniger-Sherratt to develop relationships and trust with several USA individuals.
Performance Management Process
Lightforce did not document its performance-related discussions, disciplinary process, and/or
demotions/restructuring changes with Mr. Huber utilizing any standard written disciplinary forms.
Rather, consistent testimony confirms performance discussions occurred verbally.
Testimony further indicated a standard written disciplinary form was used at times with production
employees but not with management employees.
Lightforce stated a formal warning could be either verbal or written and denied a disciplinary form used
for production staff would be applicable to senior managers. Mr. Huber described a formal warning
process as "being told what you're doing right, wrong," and similar to Lighthouse's Corrective Action
policy to include approximately three warnings to include verbal and written warnings as well as a
probationary period. Mr. Huber stated he did not receive written warnings stating that he wasn't
performing as expected or that he would be terminated in a certain amount of time if certain things
didn't change.
Lightforce's Employee Handbook (dated 11/3/05) includes a Corrective Action policy that indicates the
following:
• corrective action is progressive and typically follows a pattern increasing in seriousness until the
infraction or violation is corrected;
• the usual sequence of corrective actions includes an oral warning, a written warning, probation,
and finally termination of employment;
• a supervisor decides which initial corrective action would be appropriate; and
• the company considers certain rule infractions and violations of standards as grounds for
immediate termination of employment (including a non-inclusive list).
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Mr. Huber testified the Employee Handbook applied in general and that managers were subject to the
Corrective Action policy. However, the Handbook was not followed 100% like it was for production
workers because managers had some differences-ie, different pay for benefits like medical, different
vacation allowance they could accrue as vacation policy was open to be modified, and some
exceptions were allowed under standards of conduct expectations.
Depositions uniformly confirmed possible use of a documented/written form for discipline of production
workers but no use of written documentation for management personnel. Mr. Huber confirmed being at
a verbal performance discussion with Ms. Leniger-Sherratt when handling concerns of another
manager, Scott Peterson. No reference was made to a disciplinary warning form. Ms. Leniger-Sherratt
testified that verbal performance reviews were ongoing with Mr. Huber, she was very clear and open
with Mr. Huber about areas of improvement that were required, she tried to facilitate and assist Mr.
Huber to improve in those areas, and it was very clear they were going through a performance process.
As discussed in more detail later in this report, meetings were held to discuss Mr. Huber's performance
concerns March 2010, May 2010, September 2010, February 2011, and May 2011 prior to his
termination August 2011.
Opinion
Organizational Assessment
It appears Mr. Dennis utilized a hands-off management approach that didn't regularly include detailed
involvement, and his communications were predominantly with Mr. Huber and not with other Lightforce
USA staff members. In addition, the physical distance between AUS and USA contributed to infrequent
observations of the operation. Therefore, Mr. Dennis had very little awareness of Mr. Huber's
management approach and/or existing concerns by staff prior to 2010.
The workplace assessment conducted by Ms. Leniger-Sherratt in early 2010 provided the first
opportunity for communication/feedback to occur between managers working under Mr. Huber and
Lightforce AUS. Recognition of Mr. Huber's management deficits began with this assessment. Mr.
Huber's insufficient management/leadership skills did not start in 201 O; rather, such gaps existed prior
to 2010 and resulted in the assessment feedback. These were not new behaviors by Mr. Huber;
Lightforce AUS was just not aware of the behaviors prior to 2010.
Organizational assessment tools may be used either proactively to assess the readiness of an
organization in preparation for future business needs or reactively to address problems or challenges
that exist in an organization. Examples include gap analysis, SWOT analysis, plus-delta review, or
other similar types of assessments. A workforce assessment is a type of gap analysis that evaluates
the people/employee component of an organizational effectiveness assessment.
Ms. Leniger-Sherratt utilized an appropriate approach for facilitating a gap analysis. She was new in
her role overseeing Lightforce USA and proceeded with a common approach of evaluating
organizational effectiveness. Ms. Leniger-Sherratt's workforce assessment attempted to identify gaps,
effective/ineffective practices and skills, and risks in order to proactively implement improvements in
alignment to current and future growth goals of the business. Several trends identified were
management behaviors by Mr. Huber that Lightforce then began to address as performance concerns
during 2010 and 2011.
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Performance Management Process
There is no regulatory requirement for Lightforce to utilize a written performance management process.
Disciplinary procedures are defined individually by an organization, ranging from significant structure
within a progressive disciplinary approach to a wide range of flexibility to handle situations on a caseby-case basis. From an employee relations perspective, HR professionals generally recommend
employers make a good faith effort to assist employees to improve performance prior to determining
whether the situation is salvageable. Components of good faith effort depend upon circumstances
such as situation/severity, position, deficits being addressed, and company processes to address
performance issues.
Lightforce's practice of handling management personnel's disciplinary process differently than that of
non-management workers (ie, not requiring a writing warning form) is appropriate and acceptable. It is
common practice for senior management to be coached verbally regarding performance deficits without
using standard disciplinary forms commonly used for non-management workers. Lightforce followed
their version of a performance management process for non-production-workers, which is a verbal,
coaching process. Disciplinary steps were administered with Mr. Huber in a similar manner to company
practices for management personnel. In fact, Lightforce took additional steps in order to retain Mr.
Huber, to include demotion from his vice president position-a step many employers would simply
forego.
Lightforce allowed variation to some policies in the Employee Handbook for management personnel;
therefore, the corrective action practice for management personnel was simply another variation in
handling management personnel slightly different than production workers. It is illogical to accept some
variances to the Employee Handbook for management personnel (vacation, benefits, etc.) without
accepting other variances (performance management process).
Mr. Huber clearly knew his performance and his management skills did not meet Mr. Dennis and Ms.
Leniger-Sherratt's expectations as a result of multiple discussions regarding such concerns. Mr.
Huber's alleged opinion that he did not know his performance was unsatisfactory because a written
disciplinary form was not given to him is unreasonable and immature. In addition, Mr. Huber testified
he would not have done anything differently had the performance process been written rather than
verbal. Receiving a significant demotion is certainly a disciplinary action resulting from Mr. Huber
failing to perform satisfactorily. Obviously, if Mr. Huber was performing satisfactorily, he would not have
been removed from his vice president role.

LIGHTFORCE PERFORMANCE EXPECTATIONS OF MR. HUBER
Information for this Case

In addition to general management and leadership expectations, Lightforce expected Mr. Huber to
operate with strong business effectiveness and high degree of trust due to the geographical distance
that limited regular/direct involvement by Lightforce AUS. Mr. Dennis described Mr. Huber's position as
pivotal in "looking after his interest" and building the business within USA. "Full transparency and
openness" was confirmed repeatedly in deposition testimonies as an understood expectation that was
communicated regularly at Lightforce. It was very clear that the company expected operating in an
open and transparent manner. Mr. Dennis explained as early as 2000-2001 (when Lightforce moved to
Orofino) focus was on the company's growth and expansion; he expected Mr. Huber to perform in
alignment to this focus. Mr. Dennis described being "quite vocal" regarding his concern to increase
capacity and growth.
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Opinion
People management is a high priority and an essential function of any manager's job. His/her
responsibility for the oversight of employees is critical because a manager's job is primarily to get work
done through others rather than doing the work him/herself. As an individual transitions from entrylevel supervisor to manager, to upper management, the importance of strong management and
leadership skills increase in a similar manner. In addition, the need for relational skills and strategic
focus increases while the need for transactional and tactical skills decreases.
Relevant people management characteristics often found in effective leaders include examples such
as: leading with respect, humility and trust; ability to earn credibility from staff at all levels of the
organization; unquestionable integrity; excellent communication skills (verbal, written, presentation,
listening) across all levels of the organization; high degree of professionalism and mutual respect;
ability to appropriately influence and empower others; ability to lead situationally; management style
that promotes a positive and effective workplace; ability to develop/lead teams; etc. Many leadership
characteristics are "soft skills" and not as easily defined or quantified as technical skills. However, the
existence or absence of such skills directly impacts a manager's performance effectiveness.
In addition to strong people management skills, effective leaders generally have outstanding business
and operational skills in their area(s) of expertise/oversight such as: business and financial acumen;
relationship building; strategic planning, vision, and execution; business and operational analysis;
change management; good judgment and decision making; problem resolution practices; proactive
operational process improvement; operational consistency and effectiveness; etc.
Mr. Huber was the top leader of Lightforce USA, and expectations for excellent management and
leadership skills and competencies are reasonable and standard. In fact, as the top leader, Mr. Huber
should have been expected to lead the business by example, demonstrate top-notch people
management and business skills, and assist to coach/develop subordinate managers in people
management and operational responsibilities.

MR. HUBER'S UNSATISFACTORY PERFORMANCE
Information for this Case
Mr. Huber has no formal education beyond high school or any prior work experience in a business or
management role. He described being hired by Lightforce as a result of "hitting it off' with the only
Lightforce USA employee after contacting the company regarding its product. Mr. Huber's initial
responsibilities were described as "a little bit of everything" such as sweeping, cleaning, shipping,
packing, then answering the phone and other support work. His position continued to evolve over time.
Mr. Dennis stated around 1995-1996, Mr. Huber requested a vice president title on the basis of giving
him more credibility. At that time, Lightforce employed Mr. Huber and one other individual. Mr. Huber
estimated this title occurring around 1997.
Mr. Huber described unsatisfactory or substandard performance as: stealing, not doing your job, not
attending/coming in, not reaching or obtaining goals through the budget, or not reaching reasonable
growth goals.
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The following chart summarizes unacceptable performance by Mr. Huber as identified by Lightforce (via
case materials reviewed).
Performance Problem
of Mr. Huber
Ineffective at leading the
management team

Inappropriate and
unprofessional behavior
toward others

Description per Lightforce

Mr. Huber Response

Workforce assessment:
--management meetings need reinvigorated and held regularly
--unclear expectations regarding what decisions managers
could make and which needed Mr. Huber's involvement,
resulting in stress and uncertainty
--inconsistency in expectations of behavior and output for all
(seemed to favor some people over others); need everyone to
have the same performance measures applied
--managers desire ability to take more ownership of positions,
including decision making
--managers unhappy, felt disempowered
--lack of clarity regarding authority levels and decision making
abilities
--need clear direction and ability to review progress regularly
--staff go over managers' heads directly to Mr. Huber which
can feel to be undermining
--need clear understanding that issues need to be directed
back to supervisor management prior to going to Mr. Huber
Mr. Dennis:
--Mr. Huber had lost the trust and respect of many people with
whom he was working; needed to gain respect again and to
gain credibility
--management team was a very dysfunctional group; trust had
eroded further instead of being built
--inability to interact with the people who reported to him a very
important concern
Ms. Leniger-Sherratt:
--Mr. Huber not competent in his role as a leader of group of
individuals
--reports from managers that they feel isolated, ongoing
concerns that decisions are made without due consideration to
all the factors
Ms. Coleman:
--his demeanor intimidated everyone; very threatening; people
were afraid of him; could be very confrontational
--would lose his temper on a routine basis and/or yell in a
furious fashion
--would go on a rampage yelling at employees and
demeaning, ridiculing, and embarrassing them in front of other
employees
--witnessed him talk in a very demeaning and berating manner
to several managers/staff
--could hear him yelling downstairs at production staff and
kicked boxes in shipping when mad (while VP)
--created hostile work environment
--fearful of not doing as he asked, including modifying board
reports to contain inaccurate information
--fearful if she went against or spoke up in front of him, that
she would lose her job or be "thrown under the bus" by him
--fear due to having observed Mr. Huber regularly "throwing
under the bus" other managers as a way to deflect
questions/concerns away from him and instead cause another
manager who wasn't present to "look bad"; including Matt
Deyo, Scott Peterson, Steve Smith
Mr. Dennis:
--understand managers had a aeneral feeling of fear and

Response not in materials
reviewed.
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Controlling and
micromanagement

Intimidation and
unacceptable
management style

anger against the way Mr. Huber related to them
Ms. Leniqer-Sherratt:
--AUS was very careful not to use names when providing
feedback to Mr. Huber in order to not put any managers in the
"firing line;" they were fearful of Mr. Huber knowing they
provided factual information to AUS; huge concern of
managers/staff; managers quite frightened of him
--people feared for their positions; feared if they were found to
have talked to Mr. Dennis or Ms. Leniger-Sherratt, they would
eventually lose their jobs
--genuine fear of having to work with Mr. Huber; sense of relief
and less tension while he was on extended vacation
Mr. Barkett:
--attempted to have OMG discuss concerns/issues with each
other by having ongoing agenda item entitled "other issues";
sensed managers felt intimidated by Mr. Huber's presence so
didn't bring issues up to discuss
Workforce assessment:
--need to allow department heads to run their own department
meetings and report back to the management team
--need to allow managers to manage; start letting go of some
of the micro details
Ms. Coleman:
--controlling nature and micromanagement; wouldn't let
managers manage or do their jobs
--When Mr. Dennis in USA, Mr. Huber would take him away;
managers didn't have opportunity to talk to Mr. Dennis
--Not allowed to speak to AUS without Mr. Huber's permission;
couldn't send emails to AUS without his review of what was
being sent; had to go to him first prior to responding to AUS
request for something
--when AUS would ask questions of Ms. Coleman regarding
board reports, couldn't speak without him knowing
--Mr. Huber told her many times not to speak to AUS without
his permission; he became upset with her one time when she
spoke to AUS about having cash in the bank
--even when Mr. Huber was no longer VP, he still held all of
the power the minute AUS left
Mr. Stockdill:
--he was very domineering and controlling; unpleasant tone of
voice; often non responsive to him or rudely waive him away
Mr. Dennis:
--found Mr. Huber to be controlling; when at the facility, he
made sure Mr. Dennis didn't speak with people
Ms. Leniger-Sherratt:
--feedback that he was quite controlling and needed to let go
and allow managers to do their jobs
--too much decision making vested in one individual; need to
divest more knowledge, understanding, and empowerment
across the oraanization
Ms. Leniqer-Sherratt:
--demeanor was quite forceful; intimidation used to describe
him; general demeanor how he communicated with people;
observed conduct in meetings with others
Ms. Coleman
--demeanor was intimidating; felt threatened by him by the way
he acted, the way he spoke to people, the things he said, he
yelled at people
--disrespectful to people; intimidating, threatening
--the way he acted, the way he looked at us, everything about
him
Mr. Daniels:
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Did not feel he was controlling.

Mr. Huber:
--management style discussed
with him in 2011 meetings after
Mr. Barkett had been engaged
--example provided as
expressions and style
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Ineffective
communication

--management style was very negative; regularly singled out
an employee and criticize/embarrass the person in front of
others
--no positive reinforcement; instead, beat down the employees
--often loud and appeared as if he were going to lose his
temper, which was intimidating
--Mr. Huber frequently yelled loudly at him
Mr. Johnson:
--often observed him act unprofessionally by angrily yelling at
employees or having temper tantrums; extremely gruff in
manner and speech; did not hesitate to berate one employee
in front of another
--was called in and angrily yelled at by Mr. Huber in front of
another employee; felt it was demeaning and offensive
Mr. Cochran:
--Mr. Huber regularly berated him, both in private and in front
of other employees; also said unkind things such as his
decisions were stupid
--witnessed him yell or scream at other employees on a
regular basis
--he spoke in a curt fashion with a loud voice; usually
appeared to be angry
--both his words and demeanor were unpleasant and
disagreeable; felt Mr. Huber trying to intimidate him
--felt demoralized, dispirited and discouraged as a result of Mr.
Huber's conduct
Mr. Dennis:
--generally saw what was described as the "good Jeff' but staff
generally saw the "bad Jeff' instead; witnessed a couple of
"flare up" instances by him
--general demeanor and behavior made Mr. Huber unable to
perform his duties at the level he was asked to do; needed to
change his demeanor in order to earn respect by managers
--his demeanor and facial expressions impacted others; for
example, they may be close to tears or feel very threatened by
him
Workforce assessment:
--need overall communication method
-- need to enable mangers to know what is happening in other
departments
--the goal sometimes changes and people don't feel they are
told in appropriate time frames
--priorities change without notice
Ms. Leniger-Sherratt:
--consistent concerns about people having difficulty with his
communication style-ie, the manner in which he talked to
people, facial expressions, etc.
Mr. Barkett:
--Feb 2011, discussed with Mr. Huber input/observations
regarding his communication issues and communication style
--Mar 2011, discussed with Mr. Huber input/observations
regarding communication issues with his peers and its impact
Mr. Dennis:
--inability to communicate or relate to other staff; emotional
instability; concerned about his relationships with staff; had
difficulty interfacing with his managers
--encouraged to use email more often; asked on numerous
occasions that he communicate with Mr. Dennis more often;
slight improvement would occur for a week or two then quickly
fall back
--shutting down production while circumventing Mr. Daniels
example of failinq in his ability to communicate with others
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Inappropriate treatment
of Mr. Stockdill

Failure to grow and
develop skills along with
business growth

Inability to handle
workload

Failure to operate with
full transparency and
openness

Mr. Stockdill:
--Mr. Huber frequently engaged in long lectures to him (up to
45 minutes, sometimes in front of other employees), which
included saying very cruel things, threats, demeaning,
personal verbal assaults, often resulting in tears by Mr.
Stockdill and led to depression
--angrily yelled at him using profanity
--facial expressions or demeanor in response to suggestions
that caused him to infer Mr. Huber thought the ideas were
stupid
--referred to himself as "alpha male" of the pack
Mr. Rina:
--Mr. Huber verbally abusive of other employees, including
to/about Mr. Stockdill as observed on several occasions
Mr. Dennis:
--Mr. Stockdill expressed concern about the way he was
treated by Mr. Huber (-2007-2008); no details provided at the
time
Mr. Dennis:
--Mr. Huber's issues based on the growth of the company
outgrowing his ability to handle it and resistant have other
people assist in the growth
--as business grows, have obligation for due diligence in every
facet of the business; Mr. Huber was floundering in his ability
to do that and to function in a supervisory role
--lacked educational standard; inability to use email, write a
letter or report, or use spreadsheets; business had grown to
the level where those faults could not be ignored
--Mr. Huber was not performing his functions at the level
expected; inability to grow the business
Ms. Leniqer-Sherratt:
--increasingly clear that Mr. Huber cannot be on top of
everythina, oarticularlv the financial reportina function
Workforce assessment:
--workload too high and needed assistance
--need to hire business manager to develop calendar of events
regarding management meetings and as appropriate attend
department meetings and report back to Mr. Huber
Mr. Dennis:
--trying to do everything instead of passing workload on to
others and relying on staff to help
--business manager hired who could interface with managers
and support Mr. Huber in areas he was clearly floundering
Ms. Leniqer-Sherratt:
--needed assistance in structuring his workload to allow him to
deliver on deliverables
--see examples regarding inaccurate board reports, misleading
information to board regarding backorders, limited sales
growth, failure to adequately expand capacity, inadequate
business practices
Ms. Coleman:
--untrustworthy; not open and transparent; he never let us
speak with AUS until AUS basically inserted themselves
around him
--wanted to answer board questions directly that were asked of
her; frustrated because Mr. Huber would mute the call and tell
her to stop while he answered in a different manner than she
would have; would also hold up his hand to instruct her not to
answer
--belief that Mr. Huber didn't want her to explain to AUS what
was really going on
--Mr. Huber directed her to chanqe codinq on further
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Mr. Huber:
--Would only call someone stupid
or idiot or use the F-word if it
were a buddy he was joking with.
--Haven't insulted people or
gotten on a personal level; tried
to keep things professional.
--No screaming at employees,
but has tendency to raise his
voice.

Response not in materials
reviewed.

Mr. Huber:
--Confirmed hiring of business
assistant (James Davis); intent
was to help capture information
through the management
meetings, help resolve issues,
take some of the load off for
reporting and keeping minutes
and actions for variety of tasks.

Mr. Huber:
--Confirmed full transparency
and openness was definitely
mentioned and expected; felt he
did so.
--Confirmed he may "lift his
hand" to say he would answer a
question on conference call with
the board.
--Confirmed he may tell
managers to "keep things in
house" until able to verify the
truth and accuracy of information
prior to sharing.
--Explained verbal conversations
with attorney reqarding NOA
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Provided inaccurate
board reports

Provided misleading,
inaccurate information

construction of the offices from capital expense to general
maintenance; he stated he didn't want to point out the overage
on board reports
--Mr. Huber directed her to pay for a tractor that exceeded his
authority limit prior to board approval and then obtained
approval as though it had not yet been purchased
--Mr. Huber directed a vendor to issue two invoices instead of
one invoice for a security system and instructed her to pay
them separately to remain under his authority limit
--Mr. Huber had signed a document as plan administrator
reducing the company's 401 k match, but three years later had
not yet implemented the change
Mr. Daniels:
--Mr. Huber was not honest; did not respect him
Mr. Dennis:
--aware of issues but didn't fully understand the level of eroded
trust and respect for Mr. Huber until OMG feedback during
extended vacation
Ms. Leniqer-Sherratt:
--when asked directly, Mr. Huber confirmed to her he had
signed a company NOA; he had not done so
--Mr. Huber was involved in altering significantly the NOA he
later signed without AUS awareness/approval
--when asked about the altered NOA, Mr. Huber's explanations
of attorney involvement were contradictorv
Ms. Coleman;
--Mr. Huber did not have the skill set to combine board reports
into one document so had her do it for him
--regularly directed her to change managers' originally
submitted reports without their knowledge before sending to
the board, including removing lead times, anything relating to
poor state of the US economy, and anything related to scrap
or rejected parts
Mr. Daniels:
--Mr. Huber manipulated data that managers gave to him
before giving the data to the board
--regularly prepared a production report and submit to Mr.
Huber for board meetings; copies received after board
meetings as submitted by Mr. Huber had changed dates, lead
times, and other information
Mr. Runia:
--often prepared board reports for Mr. Huber due to his lack of
computer skills; Mr. Huber required him to put misleading
factual information, such as unreasonably optimistic dates for
completion of different projects, to support his opinions
Mr. Dennis:
--by Fall 2010, no longer wanted reports to go through Mr.
Huber but instead directly from managers who created them to
the board so the reports were true and factual, not modified
based on someone above them indicating it should be
otherwise
Ms. Leniqer-Sherratt:
--continued concern that AUS board was not getting
appropriate, accurate, factual information from USA due to all
board reports "siphoning" through Mr. Huber
--Mr. Huber went through other managers' board reports and
take out anything he didn't feel the board either needed to
know or he didn't want them to know
--Mr. Huber changed board reports to intentionally mislead the
board
Ms. Coleman:
--June 2010 was fiscal year end, and Oracle reports indicated
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were different than email
documentation.
--Concerned about 24-month
NOA and/or non-competition
period without compensation.
--Confirmed multiple versions of
the NOA, including alterations;
however, said he was allowed to
make suggestions and
alterations for AUS review
--Response that Ben Zumhoff
was handling, and he was "not
working directly on the project"
when asked for certain details.
--Indicated he had virtually no
duties to administer the 401 k or
for the overmatch situation;
accountants and investment
group handled.

Mr. Huber:
--Managers created their own
reports; he worked with them to
review and understand and then
consolidate information; he did
not create the reports.
--Confirmed all reports to the
board were accurate and truthful
in all respects.
--Consolidated information from
multiple managers and multiple
reports to ensure a single,
consistent, unified message to
the board.
--If contradictions in reports,
worked with managers to resolve
and put together a report that
was accurate.

Mr. Huber:
--Didn't ask anyone to
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to board regarding
backorders (June-Sept
2010)

Limited sales growth

misrepresent the truth.
-$2.4mill in backorders
--Explained he was trying to
--Mr. Huber told Mr. Brown to change his July board report to
show "what could be produced
not reflect -$2.4mill in backorders and to push $500k/month
that year," with the capacity they
into July/Aug/Sept/Oct; Mr. Huber said doing so would make it
had, a realistic budget number to
easier to meet the budget for those upcoming months
be achieved.
--Ms. Coleman contacted Ms. Leniger-Sherratt due to
--Indicated there was a
concerns with Mr. Huber not being honest with AUS by
disconnect between he and Ms.
providing inaccurate backorder information to the board; she
Coleman on what he was trying
was fearful of not making the change Mr. Huber requested
--Mr. Huber lied to the board by telling them there was $1.1 mill to present.
in backorders
--Sept 2010 board meeting:
--Subsequent conversations with Mr. Huber included him
discussed worksheet from Ms.
giving other directions for her to confirm his backorder number
Coleman and was asked if he
as accurate; ie, tell AUS she made a mistake, tell AUS all the
told her to change the numbers.
backorders came in the last two weeks of June, etc.
Mr. Huber response that he was
--AUS board provided a follow-up spreadsheet to calculate
trying to show what could be
backorders for the full fiscal year; she told Mr. Huber the
achieved for the year.
Oracle reports confirmed -$2.4mill
--Stated "to my knowledge at that
--Mr. Huber instructed her to change the beginning number in
time" that $1.4mill in backorders
order to end with the backorder number he'd given the board
was accurate; confirmed $2.4mill
previously of $1.1 mill; she did as was requested, but didn't
may have been factual, but he
realize the change caused negative outstanding order
did not know it at that time.
numbers as a result
--Stated he may have information
Mr. Brown:
--Mr. Huber indicated he was going to share open sales orders that was a few weeks old; had
numbers (backorders) as a number substantially less than that been in the outback in AUS for a
few weeks, and busy on margin
given by him
analysis project prior, so the
--instructed Mr. Brown to prepare a report that falsely showed
sales orders for first four months of fiscal year rather than prior back orders may have increased
(from the number provided in
to June 2010 year end
July).
Ms. Leniqer-Sherratt:
--Stated "it wasn't that I tried to
--Mr. Huber should have told the board accurate backorder
say that there was or wasn't
information as well as should not have moved sales into
$2.4mill"; was unaware of the
upcoming months
exact backorder at the time;
--provided spreadsheet to get more detailed information as an
wasn't focused on it.
opportunity for Mr. Huber to provide accurate information
--confirmed Ms. Coleman notified her at the time of Mr. Huber
instructions to change the spreadsheet beginning number in
order for calculations to support his inaccurately-provided
backorder number of $1.1 mill
--at Sept 2010 board meeting when questioning Mr. Huber
again about backorder inaccuracy and resulting spreadsheet,
he was quite evasive and suggested he would have to speak
to Ms. Coleman about what went wrong on the spreadsheet;
he didn't really understand
--backorder issue was more than an inaccurate number-it
was significant to be that high and touched many different
areas in the business-ie, it meant the company had a
capacity constraints in production, lead times were higher than
desired, and sales from one fiscal year had been pushed into
the following fiscal year without the budget/sales adjustments
--Mr. Huber did not want the board to know the sales target for
fiscal year starting July 2010 included pushing forward
$500k/month for four months
Mr. Dennis:
--evidence of documentation falsification and requests for
falsification
--aware of misleading information to the board about
backorders (July 2010); later became aware of the degree of
collusion by Mr. Huber to ask staff members to change
information; lack of loyalty and inteqrity
Mr. Huber:
Ms. Leniaer-Sherratt:
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Failure to adequately
expand capacity to meet
business needs

--feedback from sales department (Kyle Brown) that Mr. Huber
instructed him to "sell to plan only" and not to sell above the
plan submitted to the board
--Mr. Huber's "sell to plan" approach limited sales growth and
did not allow the business to determine what market really was
--Sales department believed they could sell more if provided
input to R&D and had clear understanding of new product
launch dates; instead, sales was not kept informed regarding
future R&D projects
Ms. Coleman:
--witnessed Mr. Huber tell shipping manager and production
manager to stop shipping products once they had reached the
budget goal or slightly above
--routinely asked Ms. Coleman to run month-end shipped
dollars near end of month; if met the budgeted plan, he would
instruct production/shipping to stop
Mr. Daniels:
--instructed by Mr. Huber to stop shipping product near the
end of each of two of the company's fiscal years because it
would require them to ship more product the following year to
show arowth
Ms. Leniqer-Sherratt:
--Mr. Huber did not openly communicate the need to expand
capacity to meet increasing demand; he instead was adamant
that the company did not have a capacity issue
--Mr. Huber attempted to limit sales to meet the current plan in
order to enable the company to meet demand using current
capacity
--provided inaccurate information to the board to try to hide a
significant backorder situation in June 2010 and extended lead
times experienced due to capacity constraints
--managers expressed concern about capacity constraints and
no clear plan on how the business would manage this ongoing
issue into the future
--ongoing concerns by AUS regarding capacity; encouraged
Mr. Huber to discuss openly but believe he did not provide
accurate information regarding capacity
Mr. Daniels:
--upon telling Mr. Huber that the company needed to increase
its manufacturing capacity, Mr. Huber argued more capacity
was not needed
--he later blamed Mr. Daniels to AUS for not hiring more
production employees, causing the capacity problem

Inventory write off

Mr. Barkett:
--inventory issue created due to placing inventory value on
standard turrets removed from product when they actually had
no value; $300k inventory write off included these turrets
Ms. Coleman:
--inventory issues were long running issues; not corrected
before Matt Deyo came on board to handle inventory

Ineffective business

Workforce assessment:
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--Sell the plan means selling the
budget or the sales plan
established for that month for
capacity reasons.
--Confirmed company's desire to
sell as much product as possible
and to ideally not have any
backorders.

Mr. Huber:
--Always working on capacity; did
not indicate to board that there
was a capacity problem (July
2010 board meeting).
--At times, every department had
capacity constraints and would
hire people.
--Would have addressed needs
to grow at the rate Mr. Dennis
wanted to grow.
--Mr. Dennis always talked about
capacity. At times Mr. Dennis at
times would say we weren't
looking at capacity/future
planning enough.
--There were capacity issues to
be able to achieve some of the
numbers around the growth that
Mr. Dennis and the board wanted
to hit.
--There were capacity issues
with LOW, (Japan vendor) that
may cause capacity issue.
--Capacity and future growth was
always a subject.
Mr. Huber:
--Annual 100% physical count of
finished goods and raw materials
occurred.
--Aware of inventory discrepancy
resulting in write off; no product
was missing; was due to
difference in terminology and
reporting of
scrap/rejects/reworks when
replacing parts on product.
Discrepancy based on 2 or 3
years of build up from the
rejected parts.
Mr. Huber:
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practices

Continued to behave
with level of authority he
had as VP after removal
from VP role

--a lot of reliance on "tribal knowledge" and not enough
systems and processes in place
--a proper R&D plan would assist in planning, structure
workloads, and reduce wasted time resulting from priorities
changing without notice
Mr. Barkett:
--Several examples of ineffective business practices existed
under Mr. Huber that were addressed with Mr. Borkett's
consulting involvement
--ie, primary supplier shipped product from Japan to USA,
performed quality inspection, then shipped to AUS for selling;
no need to ship twice and instead set up quality inspection in
AUS to bypass shipping to USA
--ie, received product with standard turret and then replaced
with zero-turret in USA prior to sale; standard turret without
value and not used, so no reason to have installed on product
purchased so discontinued for cost savings
Mr. Daniels:
--Mr. Huber regularly required him to falsify due dates for
military orders, resulting in unnecessary overtime
--Mr. Huber would not implement proven production
techniques such as assembly line techniques
Ms. Leniger-Sherratt:
--when asked directly, Mr. Huber insisted he was complying
100% with the company's FFL (firearms) license requirements;
actually he was not, and the company had to forfeit its license
due to noncompliance
--she saw a margin analysis report while in Orofino that said
"not for board distribution" on it (summer 2010) with vastly
different information than report provided to board;
--concern that contract pricing decided by Mr. Huber on some
product was below the price to build it
--requested margin analysis report to confirm whether Mr.
Huber calculated margins properly (leading to proper pricing);
his margin analysis did not include overhead costs or labor
costs
Ms. Leniqer-Sherratt:
--inability to let go and to focus on R&D role and support the
other managers as an OMG team
--managers reported Mr. Huber continued to get very heavily
involved in micromanagement, to undermine OMG members,
didn't let them manage, and his role on OMG was not
functioning
--he continued to get very involved in production issues and
stopped the production line without involving the production
manager (Mr. Daniels)
--he asked individuals who reported to OMG managers to do
things, even though OMG members had been given a very
clear directive to liaise with each other before undermining
each other by going directly to their staff in order show respect
and build a cohesive team
--unable to assimilate into role of OMG member rather than VP
Mr. Barkett:
--Mr. Daniels reported in Jan 2011 OMG meeting significant
concern about Mr. Huber's management style and was very
emotional about its impact on him; Mr. Huber would go to Mr.
Daniel's people directly rather than talk to him about
production issues
Ms. Coleman:
--Mr. Huber never reduced himself to R&D director; continued
to insert himself in every aspect of the business
--Jan 2011 OMG meeting very intense, heated, high emotions
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--He and the sales team traded
scopes for services at times; was
well known, not hidden.
--Confirmed paid nonexempt
employees with scopes to build a
clubhouse.

Mr. Huber:
--Disagreed he had been asked
to step down from VP title at
Sept 2010 meetings in AUS;
confirmed agreement to
announcement email indicating
he was moving to a specialized
R&D role (deposition).
--Confirmed shut down of
production; felt he was ensuring
quality of product, not doing
something bad for the company.

Note: Other case materials
confirm he was demoted from
vice president to director of R&D
September 2010.
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Lack of teamwork with
OMG and resistant

due to Mr. Huber inserting himself into production; Mr. Daniels
very concerned, told Mr. Huber to let him manage his
department; Mr. Huber said he could insert himself due to
dealing with quality control
--Mr. Huber "will not let them move an inch" without being
involved (regarding Mr. Daniels and Mr. Cochran working on
capacity planning/expansion project, March 2011)
--Mark Cochran tried to start process to increase machine
shop efficiency many times without success because Mr.
Huber would always interject without any proper planning
ahead of time
--back to his "old tactics" of undermining others by telling Mr.
Dennis inaccurate things about other managers (ie, Mr.
Daniels purchasing equipment and plane tickets)
Mr. Daniels:
--micromanaged the business and would not follow chain of
command
--when Mr. Daniels was production manager, Mr. Huber
circumvented me by shutting down production without advising
me
--when Mr. Daniels managed quality, Mr. Huber circumvented
him by giving directions directly to employees without advising
me
Mr. Dennis:
--did not follow protocol when he ceased production without
involving Mr. Daniels; one example of creating lack of respect
and trust among peers; issue was the way in which he
interfered
Documentation:
--Mr. Huber's email correspondence continued to list him as
VP after he was removed from VP until after March 2011
Mr. Borkett:
--tried to create team environment with OMG but sensed
managers were hesitant to discuss issues regarding Mr. Huber
due to feeling intimidated by him; this was a problem with Mr.
Huber's involvement on the OMG because Mr. Borkett was
trying to create a team environment where people trusted and
respected each other
--OMG agenda (Jan 2011) included "team review,
effectiveness, communication, perception of workforce and
issues" in an effort to encourage OMG to discuss issues;
managers finally began to open up about concerns with Mr.
Huber's management style; emotions were very high; some
issues with Mr. Huber still occurred
--observed problems working with the team; Mr. Huber was
not a team player-ie, should work with members of the team
for the good of the whole organization
--OMG team became much more effective after Mr. Huber no
longer a member because of trust, respect, honesty, openness
Mr. Dennis:
--reports that Mr. Huber was quite adverse to most things the
OMG was trying to plan or suggest. resulting in very long
meetings and high frustration
--continued discontent and dissatisfaction by OMG regarding
difficulty working with Mr. Huber
--OMG was completely broken. dysfunctional; Mr. Huber's
input was neither trusted nor respected due to his inability to
perform his function at the level needed
Various:
--Resistant to operational changes to positively impact
business
--While a member of OMG, Mr. Huber was verv resistant
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Response not in materials
reviewed.
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Ineffective skills to
oversee current R&D
function

Inability of OMG
members to continue
workino with Mr. Huber

and/or wouldn't allow suggestions/ideas by managers
--ie, UPC codes to enable adding new/large customers like
Cabela's, starting quality inspection program in AUS to reduce
double shipping expenses, etc.
--feeling that Mr. Huber was an obstructionist in discussion of
new initiatives; would get cross and communicate in a way that
made everyone feel on edge
--OMG didn't feel Mr. Huber's input was in the best interest of
movinq the orqanization forward
Mr. Dennis:
--Mr. Huber had nothing to offer current R&D team (after
restructuring)
--wasn't functioning as the head of R&D; was a figurehead, not
a real leader with the skill set that could be applied in
leadership position
--no way of transitioning his ideas/concepts at the new level of
competency required; couldn't conceptualize; lacking
educational capacity to perform his tasks
--consistent feedback from the three R&D employees that Mr.
Huber was not able to function/perform but merely interfered in
the processes of what engineers were trying to complete;
disruptive
--inability to do anything on the computer; didn't know how to
use R&D software programs; could do that 20years ago but no
longer could work without computer systems
--need to put structure to R&D and perform function in a
systematic way; he had no system in regards to R&D
processes in order to complete tasks as expected; interfered
with engineers' work due to lack of process
--as a leader, was unable to cohesively bring together the R&D
group
Mr. Stockdill:
--instructions often changed several times during the course of
a task; no written outline of projects or tasks, just rambling off
the top of his head what he wanted
Mr. Runia:
--Mr. Huber never attempted to prove a point (technical
aspect) with mathematics or logic; instead, he would say
things such as "let's try this and make it work," resulting in
wasted time
--he engaged in irrational decision making
Mr. Johnson:
--questioned whether Mr. Huber was technically competent to
serve as director of R&D
--randomly multiplied several numbers and percentages to
develop a conversion factor that if used would have wasted
thousands of dollars
--observed him on multiple occasions ask Mr. Stockdill how to
calculate simple percentages for costing margins; question his
ability to understand advanced engineering and mathematical
concepts
Mr. Borkett:
--regularly requested update on status and related information
of current R&D projects, esp the "beast" project
--the "beast" project didn't meet market deadlines; no real
progress on it from Nov 2010 to May 2011 (while Mr. Huber
oversaw it directly)
--no new products achieved while Mr. Huber was in R&D
director role
Mr. Dennis:
--OMG members could no longer work with Mr. Huber due to
their lack of trust and respect for him
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Mr. Dennis and Ms. LenigerSherratt indicated that products
needed to get out of R&D
quicker.

Response not in materials
reviewed.
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--OMG meetings during Mr. Huber's extended vacation
brought to AUS attention risk of gross dysfunction due to OMG
member resignations if Mr. Huber returned
--returned to USA right away to address due to significance of
concerns
Ms. Leniqer-Sherratt:
--OMG members and R&D staff had grave concerns and fear
regarding Mr. Huber's return
--would lose several key individuals if Mr. Huber returned
Ms. Coleman:
--OMG members were nervous, upset, worried about Mr.
Huber's return after extended vacation
--she, Mark Cochran, Jesse Daniels, Kyle Brown, Kevin
Stockdill said would resign if Mr. Huber returned
--Mr. Huber hadn't shown any of them that he could change
his ways and actually restructure (with move from VP to R&D);
again wouldn't change by moving him to innovations only
--R&D team also upset at dealing with Mr. Huber
*Note: This chart is not a comprehensive list or full explanation of performance deficits; however, it includes issues identified
during documentation review as unsatisfactory performance by Mr. Huber.

Opinion
Note: Terminology in this report to describe performance such as "unsatisfactory," "substandard," "ineffective,"
"inadequate," "unacceptable," performance "issues, concerns, deficits, gaps, or problems," or "did not meet
expectations" are used synonymously.

Overview
A common methodology of management and HR professionals regarding performance management
includes a three-step process: ( 1) setting expectations, (2) measuring results, and (3) holding
accountable. Lightforce appears to have set expectations of Mr. Huber on an ongoing basis-ie, verbal
discussions, board meetings, email, etc. Lightforce increased efforts to measure results with the 2010
workforce assessment and thereafter through feedback from USA staff. Additionally, Lightforce
increased efforts to hold Mr. Huber accountable starting in 2010, eventually resulting in his termination.
Measuring performance includes assessing severity and frequency of the deficits. For example,
isolated incidents are obviously infrequent but could be minor or severe in nature. Patterns of
behaviors are generally frequent or ongoing in nature, resulting in higher severity. While a performance
incident may generally be easy to eliminate recurrence, patterns of inadequate performance require the
employee to be both "willing" and "able" to change in order to meet performance expectations
satisfactorily. Also considered in reviewing performance is the impact of the performance deficit on
others and/or the workplace. For example, the employee may have good intentions; however, the
impact of his/her performance gaps on others or the workforce may or may not be congruent.
There is no question that Mr. Huber failed to perform his responsibilities satisfactorily. In short, he did
not meet reasonable and appropriate expectations as a member of management. Mr. Huber's
performance problems were repetitive and existed for an extended period of time-no less than two
years and possibly much longer (as explained in workforce assessment section). Mr. Huber's
unacceptable performance and inappropriate treatment of managers/staff was repetitive and an
intolerable pattern of behaviors/deficits-much more severe than an isolated performance incident
easily remedied by simply agreeing to discontinue. Upon receiving feedback and coaching, Mr. Huber
expressed willingness to change, indicating he wanted to please his superiors; however, he was either
unable or unwilling to actually make sustained change in order to perform in an acceptablemanner.
The frequency of Mr. Huber's ineffective management skills directly impacted other managers/staff
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severely as well as damaged his relationships with others beyond repair until they were no longer
willing to work with him.
Whether employee performance meets company expectations is based on company/ the employee's
superior perceptions. Not unlike a coach who determines which athletes meet his/her expectations,
owners and executives of an organization are responsible for identifying if members of the team
perform satisfactory. In some cases, an athlete on a team or an employee in an organization may
disagree with the assessment regarding his/her performance; however, such disagreement does not
change the fact that a gap exists between what is occurring and what the coach or owner needs to
occur. Further, attempts by the individual to justify him/herself also do not eliminate the gaps.

Responsibilities Outgrew Mr. Huber:
The responsibilities of the vice president position at Lightforce simply outgrew Mr. Huber until he no
longer performed satisfactorily. At the time Mr. Huber was given the vice president title, it was the
result of his request, not because he demonstrated strong people management or business
competencies. Such competencies were not necessary at that time because there were only two
employees in the organization. In a start-up organization, Mr. Huber's vice president role was likely
hands-on and focused much more on transactional work than on relational/leadership work, and did not
contain the scope of responsibility typical of a vice president position. However, the people
management and business skills necessary to lead an organization of 60+ employees are much
broader than when directing one employee.
The skills needed by an executive at one stage of the business are not necessarily the same at the next
stage of the business; one must grow proportionately with the position in order to perform effectively.
Mr. Huber did not do this. Both the people management expectations of Mr. Huber as well as the
necessity of attributes such as strategic planning, effective business practices, and financial
understanding expanded without Mr. Huber's development to an adequate level. This failure resulted in
significant performance deficits in both results ("what") and behaviors ("how") he executed his job. The
growth of Lightforce required additional competencies that Mr. Huber did not have nor did he develop.
Mr. Huber admittedly was ultimately responsible for all aspects of the business as the top leader of the
Lightforce organization in USA. Therefore, he was expected to understand and ensure alignment and
compliance across the organization for all aspects of the business. Mr. Huber testified that financials
were not his area of strength; this contributed considerably to his substandard performance.

Management Style & Treatment of Others Intolerable:
A manager's style or approach is a key contributor to his/her ability to perform management and
leadership responsibilities effectively (ie, "how" he/she operates) and has direct impact on others.
Management style should not be portrayed as unimportant or downplayed as simply opinion,
misperception or a non-essential performance criteria. An effective executive requires exceptional
leadership skills as well as to be viewed as an expert, a resource, and a leader by managers under
his/her direction. Further, he/she successfully performs his/her responsibilities by leading with respect,
humility, and trust. Ineffective leaders manage through positional power and fear; conversely, personal
power results in influence and a more effective method to lead than simply positional. Mr. Huber's
management style was dependent on positional power and fear rather than respect and appropriate
influence.
Mr. Huber's management style was intolerable. Examples provided by managers and staff of his
demeaning and intimidating treatment should not be tolerated by any employee of an organization, let
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alone someone in a leadership role. This type of bullying conduct and verbal abuse is beyond
inappropriate; it is inexcusable. This treatment by Mr. Huber directly resulted in his (1) loss of respect,
trust and credibility by many of the managers and staff and (2) irreparable damage to workplace
relationships to which other managers/staff could no longer tolerate and would rather resign. This
leadership failure in and of itself is unsatisfactory performance for an executive.
Expectation for Full Transparency and Openness:
Consistent expectations were confirmed in deposition testimonies, including Mr. Huber, regarding
Lightforce's expectation to operate with "full transparency and openness." Such an approach
demonstrates trust and honesty, contrary to perceptions of Mr. Huber's operational manner. This
expectation appears to have been communicated regularly and consistently.
A significant level of trust was extended to Mr. Huber by Mr. Dennis over many years. While this trust
may have been an attribute for the start-up business, it became a detriment as the business expanded
and consequently outgrew Mr. Huber's capabilities. Once that trust had eroded due to Mr. Huber's
failure to operate with full transparency and openness, he was unable to rebuild it in order to perform at
the level required. Trust as a leadership characteristic is not just trusting that someone won't steal your
wallet; rather, it's trusting someone will do what they say they're going to do, resulting in trust and
confidence in that individual.
Several examples regarding Mr. Huber's involvement with board report content contradicted reasonable
expectations of full transparency and openness. Further, At least the example (provided above)
regarding the June 2010 backorders reporting issue was clearly misleading and not forthcoming. By
August 2010, AUS had substantial concerns that the board was either not receiving accurate
information or organizationally had risks in certain areas (thus, engaging Mr. Barkett). If Mr. Huber was
providing accurate and truthful board reports, he would not have lost the trust of the board, and the
responsibility would not have been removed from him.
Performance Includes Results and Behaviors:
A consistent approach utilized by management and HR professionals measures performance based on
two primary components:
(1) "Whaf' was accomplished (aka, results). The "what" component may be referred to as results,
goals, objectives, business outcomes, etc.
(2) "How" it was accomplished (aka, behaviors/conduct). The "how'' component may be referred to
as actions, behaviors, conduct, characteristics, competencies, performance factors, etc.
Although terminology may vary, this two-criteria philosophy is a common approach used in
performance coaching, performance appraisal systems, disciplinary actions, succession planning, highpotential employee identification, and various professional development initiatives. The "how"
component for entry-level workers is often following a procedure for a tactical task. Conversely, for
professional or management staff, "how" often includes a relational aspect such as how he/she
communicates, interacts with others, aligns to goals/objectives, demonstrates teamwork, etc.
Unacceptable Results ("what") by Mr. Huber include problems described in detail in the above chart
including examples such as: ineffective at leading the management team; ineffective communication;
inappropriate treatment of employees; demeaning and disrespectful conduct toward others; failure to
grow and develop skills along with business growth; inability to handle workload; providing inaccurate
board reports; providing misleading/inaccurate information to the board regarding backorders and
related information; limiting sales growth; failure to adequately expand capacity to meet business
needs; lack of understanding business and financial concepts; lack of alignment to owner's growth
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goals; ineffective business practices; lack of teamwork with OMG; and ineffective oversight of the R&D
function; failure to operate with full transparency and openness; and failure to maintain trust and
respect of both managers and Lightforce USA.
Unacceptable behaviors ("how'') by Mr. Huber include problems described in detail in the above chart,
including examples such as: inappropriate and unprofessional behavior toward others, conduct creating
fear in others; demeaning and disrespectful conduct toward others; controlling and micromanagement;
intimidation; poor management style and demeanor; failure to operate with full transparency and
openness; continuing to interfere and behave with VP level of authority after being removed as VP; lack
of teamwork with OMG; resistant to operational changes to positively impact business; inability to work
effectively with OMG managers to enable continued working relationship; and failure to maintain trust
and respect of both managers and Lightforce AUS.
One example to demonstrate the connection between results and behaviors is shared in more detail.
Mr. Huber confirmed he shut down production and explained did so for quality reasons. This is a
precise example of an incident involving both "what" and "how''. Mr. Huber overstepped his new
responsibility by shutting down production without involving the production manager. Even if the
decision was appropriate to shut down production ("what"), doing so directly without involving the
production manager ("how'') was unacceptable. The "how" component of Mr. Huber's action
demonstrated the ongoing pattern of his management "style" that was perceived by others as
controlling, and it exerted authority beyond his current role. While this incident is one example, it
appears to reflect the pattern by Mr. Huber that contributed to his failure to regain the trust and
credibility from the OMG managers and to their perception he was not changing in accordance to his
reduced role and as expected by Lightforce AUS.
Root Cause of Competency or Integrity:
The root cause behind unsatisfactory performance can generally be traced back to either a competence
issue or an integrity issue. Performance deficits of all kinds exist in the workplace; however, the
competence/integrity classification usually identifies the root cause of the deficit. In some cases,
development can overcome the performance deficit; in other cases, the employee may not be both
willing/able to change/develop as necessary, so the situation becomes unsalvageable.
Mr. Huber's performance deficits appear to be a combination of both competence and integrity.
Regardless of whether Mr. Huber's root cause was integrity, competence or both, it is abundantly clear
that Mr. Huber's performance was unsatisfactory. For example, Mr. Huber's lack of transparency and
openness existed and was a significant concern to Lightforce. In reality, this gap may have been a (1)
direct integrity issue to mislead or (2) an attempt to cover up his lack of competency-ie, striving to
shield AUS from knowing negatives about him or his operation. The workforce assessment and
subsequent opening of communication between USA managers and AUS made it more difficult to
cover up Mr. Huber's deficits.
One example to demonstrate Mr. Huber's combination of integrity/competence issues is shared in more
detail. A momentous performance failure of Mr. Huber was the July-Sept 2010 issue that included
inaccurate reporting of backorders, resulting in the movement of backorders into future months,
inadequately addressing capacity constraints, requests to have others also mislead AUS on the issue,
and failure to take accountability.
( 1) Inteqrity: He instructed Ms. Coleman to decrease significantly the June 2010 backorder
numbers for the board report. He provided the board July 2010 with inaccurate (significantly
reduced) backorder number. He instructed Mr. Brown to move backorder sales into the four
months following June 2010. He instructed Ms. Coleman to modify numbers on the subsequent
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spreadsheet for the board in order to reflect the backorder number he provided in July 2010.
These changes and requests were misleading and misrepresented the backorder number.
(2) Competence: He explained illogically that modifying the backorder numbers was his attempt to
indicate what was possible to produce. He portrayed unawareness that moving numbers to the
new fiscal year misrepresented sales for those four months was a problem. He demonstrated
no understanding that having $2.4mill in backorders was a major business problem-ie, it
clearly showed a substantial production capacity problem that needed addressed; it created
increased lead times that would negatively impact customers; it limited current growth and
demonstrated increased growth potential as the sales team could easily sell more product rather
than current budgets; etc.
Mr. Huber's explanation "he didn't know at the time" was unacceptable and appears to be untruthful.
Ignorance is still insufficient performance. It was reasonable to expect the executive of USA operations
to know this information; consequently, Mr. Huber either did or should have known. A competent
business leader would also understand the correlations and business impact of this situation and
proactively address capacity constraints by increasing production output to meet sales demand. Mr.
Huber's response during deposition regarding capacity constraints made no mention of increasing
production output to address backorders or to enable increased sales. Mr. Huber's approach does not
align with effective business practices or the growth goals of Lightforce AUS.
Accountability:

Lightforce demonstrated justifiable reasons for its performance concerns and subsequent disciplinary
actions regarding Mr. Huber. Sustained performance improvement requires an individual to take full
accountability of his/her deficits and demonstrate being both willing and able to make the required
changes. All of these critical components were lacking by Mr. Huber. Mr. Huber did not take full
accountability for his deficits; rather, he attempted to justify himself and/or deflect negative feedback
toward being someone else's fault rather than take accountability for his own contribution to the
situation. Consistent testimony (including Mr. Huber) indicated he recognized the need to make the
changes requested and/or agreed with recommendations provided. However, Mr. Huber failed to follow
through with necessary changes. Lack of accountability does not equal adequate or improved
performance.
Mr. Huber's perception of situations and/or recollection of discussions commonly differed from other
individuals involved in the same situations. This appears to occur due to Mr. Huber viewing situations
either partially or from his personal preference. Feedback to AUS from other Lightforce managers was
consistently more negative than Mr. Huber's feedback regarding how things were going with his
improvement efforts.
Post Sept 2010 Demotion:

Mr. Huber's unsatisfactory performance was cumulative over an extended period of time, including
continued impact on managers/staff even in post-vice president responsibilities. Therefore, it is not
reasonable to attempt to measure Mr. Huber's performance in isolation or compartmentalized into a
specific title. However, continued performance concerns and patterns of conduct exhibited during Mr.
Huber's reduced position as director of R&D relevant to the overall performance picture and are
discussed here.
It appears Mr. Huber attempted to continue operating with the scope of responsibility and control of vice
president after his September 2010 demotion to director of R&D. In addition, email correspondence by
Mr. Huber included vice president as his title until at least March 2011. Mr. Huber had the responsibility
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to demonstrate results and behaviors aligned with expectations in the R&D director role; portraying
himself as vice president in actions as well as written communication contradicts that expectation.
As an OMG participant and peer with other OMG managers, the necessity of Mr. Huber to demonstrate
as well as earn trust and respect with the management team was critical. He failed to do so;
conversely, his conduct resulted in continued deterioration of relationships. Mr. Huber also failed to
function effectively as a member of the OMG team. His resistance also delayed or negatively impacted
business operations and/or future planning by the OMG. Mr. Huber's continued interference in other
managers' departments and/or projects reinforced his behavior patterns of undermining, resisting
change, controlling, and damaging relationships.
In addition to the vice president position outgrowing Mr. Huber, it appears the R&D director role
required skills and competencies that Mr. Huber lacked, such as computer software, systematic
processes, and technical competency. His ability to make a positive impact directly to the R&D team
appears to have been limited as a result. Although Mr. Huber stated the importance of new product
development by R&D, it appears no new products were introduced and very limited progress made on
a significant R&D project ("the beast") during most of his time as director of R&D. Lack of new products
can have a detrimental impact on sales and future growth.
It is illogical to attempt to measure Mr. Huber's performance separately in the anticipated innovationsonly role since it did not actually occur. It is even further illogical to attempt to measure Mr. Huber's
performance in any manner during the 12-month notice period since he was clearly not actively working
during that time.

MR. HUBER NOTIFIED OF UNACCEPTABLE PERFORMANCE
Information for this Case

The performance management process utilized by Mr. Dennis and Ms. Leniger-Sherratt included
multiple discussions with Mr. Huber notifying him of his performance problems. The primary notification
discussions are summarized below. Additional feedback appears to have occurred via informal,
telephone discussions. When asked about meetings discussing intimidating style and management fit,
Mr. Huber responded that there were many meetings. He further stated there were two meetings that
discussed performance that included any "real negativity"-February 2011 and May 2011.
Date
March 2010

Lightforce Description
Mr. Dennis and Ms. Leniger-Sherratt met with Mr. Huber
after completing the workforce assessment for a lengthy
discussion regarding assessment findings. Concerns
about Mr. Huber's performance were clearly discussed.
--Discussed entire PowerPoint summary as well as
elaborated on feedback in order to encourage
understanding of what some of his difficulties were based
on the feedback received.
--Discussed workload, his relationships with staff, and
desire to assist him to overcome some of his obstacles.
--Discussed the need for Mr. Huber to allow managers to
run their departments as well as department meetings
without his involvement.
--Discussed hiring an assistant to help Mr. Huber structure
his workload, organize his work, compile professional
reports, coordinate meetings, facilitate communications,
help deliver on his deliverables, and suooort him in some
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Mr. Huber Description
Note: Mr. Huber's deposition response to
question regarding March 2010 meeting
appears to refer to the Feb 2011 meeting (due
to the examples provided that occurred after
March 2010, no reference to workforce
analysis, and indication that Mr. Barkett was
also present).
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May 2010

September
2010

of the areas he was having difficulty.
--Discussed examples and recommendations how Mr.
Huber could overcome some of the issues and in
empowering his staff.
--Mr. Dennis and Ms. Leniger-Sherratt felt confident things
would change; Mr. Huber showed no resistance.
--Ms. Leniger-Sherratt maintained semi-regular
communication after the assessment with Mr. Huber.
Mr. Dennis and Ms. Leniger-Sherratt met with Mr. Huber
to discuss performance concerns.
--The situation had escalated to a more severe level;
feedback from managers indicated change had not
occurred by Mr. Huber. This was a step-by-step
movement necessary to performance manage Mr.
Huber's situation.
--Mr. Dennis made it very clear that if Mr. Huber could not
improve his relationship with his staff that it "is not going
to end in a good place."
--Discussed very comprehensively the recommended
restructure, the need to refocus on R&D, and explained
the reasons. Decision to put into place while Mr. Huber in
AUS, Sept 2010.
--Decision necessary to become an equal with other
managers in order to eliminate Mr. Huber changing board
reporting information so that AUS received accurate
information from all managers.
--Discussed the dysfunction and the need for his position
to be restructured to become part of the R&D group and
as an equal with the other managers rather than as the
leader.
--R&D role hopefully would alleviate some of his
responsibilities and allow concentration on what he
believed was his strength of R&D.
--Discussed that some people feared him, and his inability
to interact with people was an important concern.
--Mr. Huber understood the feedback was valid and was
contrite; he understood he had an issue and that he
needed to modify his behavior in front of others and his
demeanor. He accepted the feedback positively; it
appeared to be an awakening moment for Mr. Huber to
deal with his personality issues.
--Feedback was provided very carefully so as not to put
any of the senior manaqers in the firinq line of Mr. Huber.
Mr. Dennis and Ms. Leniger-Sherratt met with Mr. Huber
(in AUS) to discuss his unsatisfactory performance and
the restructuring of his position from vice president to
director of R&D. The performance issues occurring at the
time were discussed with Mr. Huber, such as inaccurate
reporting, management style, communication, etc.
--Mr. Huber attended the board meeting, which including
discussion of board concerns regarding his inaccurate
reporting of backorder numbers and subsequent
additional request for clarification.
--Established the OMG group of managers of which Mr.
Huber would be an equal member, and who would submit
their board reports directly without Mr. Huber's
involvement.
--Decision to engage an independent business consultant
to oversee the OMG and provide senior-level support and
mentoring to the managers, including Mr. Huber.
--Per agreement with Mr. Huber, communicated the
demotion as Mr. Huber's decision to refocus in specialized
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--Denied discussion about changing role from
VP (except Sept in AUS); first notice (about
title) was a call from Ms. Leniger-Sherratt telling
him to change his business cards.

Note: 8/21/10, email from Mr. Brown to Ms.
Leniger-Sherratt indicates Mr. Huber mentioned
to Mr. Brown he would be taking a dominant
role in R&D and step back from the CEO type
position; stated he didn't want to get into the
topic until returning from AUS and it wouldn't
take effect until up to one year

Mr. Huber explained during board meeting there
were more/more financial questions; company
had financial experts, so suggested focusing his
attention on R&D and letting others handle
financials.
--He brought up restructuring idea, including
indication that CEO/CFO were not his
strengths; strengths were in R&D, innovations,
sales, production, quality, etc.
--Confirmed discussion to engage a business
consultant and establishment of OMG group
--Meeting with Mr. Dennis and Ms. LenigerSherratt after board meeting about adjusting his
role to focus on R&D, military, quality; not
involved in financials, board reporting, etc.
--Denied he was asked to step down from title
of VP; confirmed he approved the
announcement email (explaining the change to
R&D role).
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February
2011

May 2011

July/Aug
2011

R&D role.
--Ms. Leniger-Sherratt maintained semi-regular
communication after the restructurinq with Mr. Huber.
Mr. Dennis, Ms. Leniger-Sherratt, and Mr. Barkett met
with Mr. Huber to discuss concerns regarding Mr. Huber's
performance.
--Discussed extensively difficulties Mr. Huber was having
operating as a peer to the other OMG managers. His
feedback (of things going well) contradicted feedback
from others.
--Discussed Mr. Huber's need to consider his behaviors,
how he was communicating, to not interfere with other
managers' departments, to cooperate with the team in
efforts to move the organization forward.
--Discussed the production interference incident being
inappropriate, especially how he circumvented the
production manager.
--Discussed Mr. Huber's need to build trust with his peers,
which included not undermining them.
--Mr. Dennis stated being very clear in expecting Mr.
Huber to work well with his peers, and that if it could not
be fixed it would inevitably lead to his dismissal. He
specifically indicated to Mr. Huber that "this has to work,"
and "there's really nowhere else to go after this."
--Ms. Leniger-Sherratt perceived Mr. Huber understood
the suggestions when discussed.

Mr. Dennis, Monica, and Mr. Barkett met with Mr. Huber
to discuss performance concerns.
--Discussed the various performance issues again;
concerns that the issues were continuing.
--Discussed his inability to let go and to focus on his R&D
role, be team oriented with the OMG and support other
managers without interfering.
--Discussed continuing issues with his demeanor,
management style, personality, communication style.
--Discussed in-depth the need to remove him from OMG
because his participation created too much friction, anger,
dysfunction; he had lost the respect and trust of the OMG
members.
--Discussed moving to a reduced role handling
innovations only as the only remaining possibility. --Mr.
Huber agreed with the recommendations because he
could see it was not going to work; it was either that or
nothing.
--Encouraged him to take extended vacation prior to
beqinninq the innovations role.
Mr. Dennis, Ms. Leniger-Sherratt, and Mr. Barkett met
with Mr. Huber to notify of the decision to terminate
employment.
--Mr. Dennis made the decision to terminate Mr. Huber
due to performance reasons. Additional feedback from
the OMG during Mr. Huber's extended vacation provided
additional insight regarding the significance of Mr. Huber's
performance problems.
--Several key members of the management team and
R&D department would resign rather than work with Mr.
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--Feedback provided that his style was not a
good fit for the company, his style was
intimidating, people perceived his as very
controlling and demanding, that he needed to
let go of control and trust other managers.
--Examples were provided, and he gave
reasons for things that were different than what
was being portrayed.
--Examples of facial expression and body
language.
--Examples provided of 1,2,3 managers who
didn't feel they could be truthful or open with
him because of his intimidating style.
--Example provided of him shutting down the
production line; confirmed he did so, but felt
was keeping quality level up to standard, not
doing something bad for the company.
--Example provided that sales thought R&D
products should come out quicker and should
have involvement with R&D.
--Example provided of Ms.Coleman feeling she
had to go through him to give information to the
board; he didn't think that was true.
--Example provided claiming he was trying to
deceive the board regarding backorders.
--Felt was being wrongly accused.
--Agreed he needed to change management
style after getting feedback; disagreed he was
over controllinq.
Discussion included whiteboard discussion over
couple day period of time with other department
managers.
--Ms. Leniger-Sherratt mentioned his
management style was still not working and
situation could not continue; provided examples
again, told to not get involved with different
departments.
--Thought consequence if didn't change would
be managers would report directly to the board;
not told he would be terminated.
--Stated he mentioned preference to not be a
member of the OMG in order to alleviate
perceived problems.
--Discussed focus only on R&D innovations and
removing military, quality, and OMG
involvement.

Mr. Huber stated the termination was a
surprise; felt the new innovations role would
mean no real involvement with the OMG.
--Mr. Dennis informed him of the company's risk
of losing other managers and R&D staff if he
returned.
--Confirmed having prior discussions about the
issues described in the email documenting
performance issues.
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Huber again.
--Discussed the continuing performance problems over
the last 18 months, what was expected and where Mr.
Huber fell short, and reasons for the termination decision.
--Mr. Huber asked for performance reasons to be
documented; a letter was then provided.
--Mr. Dennis agreed to pay a 12-month notice period to
provide income while Mr. Huber found alternative
employment, which resulted in 8/1/12 as the official
termination date.
*Note: This chart is summarizes the key in-person discussions regarding performance problems of Mr. Huber. As a brief
summary, terminology is not verbatim, and it is not intended to be inclusive of all issues discussed at each meeting. Additional
discussions, emails, phone calls, etc. are not included.

In addition to several performance discussions described above, Mr. Dennis and Ms. Leniger-Sherratt
provided many attempts to assist Mr. Huber to succeed, to include "creating" reduced positions for
which Mr. Huber could fulfill (director of R&D and oversight of innovations). Lightforce hired James
Davis (early 2010) and then William Barkett (late 2010) to assist in addressing Mr. Huber's skill gaps in
order to bring his overall performance to an acceptable level. Lightforce did not reduce Mr. Huber's pay
in connection with his demotion; Mr. Dennis indicated the decision was because Mr. Huber had spent
many years with the company and his "loyalty factor."
Termination Outcome:
Mr. Dennis explained the termination decision was not one event but follow through of the progressive
work with Mr. Huber to address his performance issues and a culmination of such concerns. While Mr.
Huber was on extended vacation (June 2011 ), Mr. Dennis became more fully aware of the serious
impact of Mr. Huber's performance deficits, including the impact and resulting severely damaged
relationships with managers and staff. As a result, several key managers as well as R&D staff
communicated they would be resigning if Mr. Huber returned to Lightforce, including Hope Coleman,
Kyle Brown, Jesse Daniels, Mark Cochran, Klaus Johnson, and Corey Runia.
At this point, Mr. Dennis believed every opportunity had been given to Mr. Huber to try to assimilate and
improve his performance; however, Mr. Huber was unsuccessful at improving his performance to an
acceptable level. Performance reasons leading to Mr. Huber's termination were provided in a letter
upon his request.
Opinion
Multiple face-to-face meetings were held by Mr. Dennis and Ms. Leniger-Sherratt as steps in a
performance management process to address ongoing performance problems by Mr. Huber. These
meetings are appropriate progressive corrective action steps taken with Mr. Huber. Mr. Huber
confirmed the occurrence of the meetings and that Mr. Dennis and Ms. Leniger-Sherratt discussed
concerns about his performance with him. Lightforce could have documented in writing these
disciplinary discussions; however, not doing so does not change the facts that performance problems
existed and were discussed verbally on multiple occasions. Additional time and effort were provided to
Mr. Huber to improve because Mr. Dennis and Ms. Leniger-Sherratt believed he was on board with
implementing recommendations in order to make necessary changes.
Lightforce agreed with Mr. Huber to portray his demotion from vice president as his idea and positive in
nature. As a result, the announcement referred to restructuring rather than demotion due to loyalty for
Mr. Huber's long-term employment and to allow him to "save face" and succeed in his next role. Such
a communication approach demonstrates respect for Mr. Huber but does not change the fact that
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performance deficits precipitated the demotion. Because the demotion was a sizable reduction in
responsibilities, a correlating reduction in pay would have been appropriate to reinforce the significance
of the change.
Mr. Dennis appears to have had a high level of trust and/or been overly loyal to Mr. Huber, which
resulted in Lightforce ( 1) taking longer than typical to identify Mr. Huber's deficiencies, (2) exceeding
general good faith efforts to address Mr. Huber's inadequate performance, and (2) being overly
generous in Mr. Huber's compensation after performance deficits were identified and demotion
occurred (ie, not reducing pay).
Lightforce went above and beyond in its attempts to restructure the organization, even at additional cost
of personnel, in order to find a position that Mr. Huber could satisfactorily perform. However, his longterm pattern of behavior had damaged relationships beyond repair. Lightforce exceeded good faith
efforts to address Mr. Huber's deficits. In fact, it appears Lightforce tolerated Mr. Huber's unsatisfactory
performance for too long. It would have been reasonable to terminate Mr. Huber due to the severity of
performance deficits Fall 2010 in lieu of demotion and restructuring. The demotion and restructuring
attempted to address the reporting inaccuracy and people management problems via engagement of
Mr. Barkett and establishment of the OMG; however, the conduct and relational portions of Mr. Huber's
performance concerns were his responsibility to improve, which did not occur.
Termination Outcome:
Mr. Huber's ongoing performance deficits resulting in his eventual termination. While Lightforce
attempted to create roles in which Mr. Huber could succeed, including an innovations role while he took
extended vacation, it became apparent it was simply not possible. His inadequate performance had
simply been occurring for too long.
The seriousness of Mr. Huber's performance deficits during his vice president and director of R&D
roles, as reiterated while Mr. Huber was on extended vacation, resulted in re-evaluation by Mr. Dennis
and Ms. Leniger-Sherratt of their May 2011 decision to again reduce Mr. Huber's role. The loss of
respect and trust and deteriorated relationships resulting from Mr. Huber's long-term poor management
skills became glaringly apparent, resulting in Lightforce's decision that the situation wasn't salvageable
even in a reduced role. Therefore, termination was based on cumulative performance deficits,
including inappropriate conduct toward others, over a significant period of time.
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REFERENCE MATERIALS
Records utilized include those listed above in "Information Reviewed" and various human resources;
employment law; or other publications, books, articles, or on-line tools relevant to topics of this case.

PROFESSIONAL BACKGROUND
CV of Tresa E. Ball is attached.

FEES
Fees are currently $175 per hour for consulting services and $200 per hour plus expenses for
deposition and trial testimony.

PREVIOUS EXPERT WITNESS CASES
As of the date of this report, I have provided expert consultation, opinion reports, and deposition as
listed below, but have not performed trial testimony in conjunction with expert witness services.
Services Provided

Date

Case

Chattin v. St. Luke's Regional Medical Center

2001

Opinion Report

Seikkula Peterson v. Corporate Visions, Inc.

2002

' Opinion Report

2004

Miceli v. Bechtel BWXT Idaho, LLC

2005

Opinion Report and
De osition
Opinion Report

Bybee v. Target Corporation

2006

Opinion Report

Hammer v. West Coast Paper Company

2007

EEOC & Robison v. AmeriPride Services Inc.

I

!

···-

Buttars v, Creekside, et aL
Madsen v. IEP, et al.
·--····-···--·-··

Kellie v. Xanterra Parks & Resorts, Inc.
Gaub & Gaub v. Professional Hospital Supply, Inc.

I

Opinion Report
I
I

I

Aaron K. Woolman v, Magic Valley Growers, Ltd

I

2008

Opinion Report

2009

2009

Opinion Report and
Depo~ition
Opinion Report

2011

Opinion Report

2012

Opinion Report
i

-·-··-·-·-
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Tresa E. Ball, SPHR
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TRESA E. BALL, SPHR
P.O. Box 38
Meridian, ID 83680

tball@hrprecision.com

208.846.7888 office
208.602.7888 cell

EXECUTIVE SUMMARY
20+ years experience in Human Resource management
15+ years experience in management and executive roles
Founder and owner of successful HR consulting practice
Practitioner with broad base of HR expertise applied across multiple industries
Developed and managed HR organization throughout business life cycle
6 years volunteer board member for local non-profit, including 2 years as President

•
•
•
•
•
•

PROFESSIONAL EXPERIENCE
HR PRECISION, INC,
PRESIDENT

•

•
•
•
•
•
•
•
•

JULY 2001 TO PRESENT

Founder and owner of a human resources consulting practice. Partner with clients to
provide HR solutions to increase business effectiveness and minimize risk.
www.hrprecision.com
Conduct workplace investigations of potential unfair treatment, harassment, and
discrimination.
Perform organizational effectiveness assessments, identify workplace problems, as well
as assist with resolution and intervention strategies.
Provide expert witness services for employment-related litigation.
Assist with challenging employment situations, such as coaching, discipline, and
terminations; reductions in force; and reorganizations.
Develop HR systems/programs such as performance management processes, employee
satisfaction surveys, compensation systems, and leadership development/coaching.
Assist clients in balancing business needs with the risk management aspects of
compliance to employment/legal requirements.
Conduct HR practices audits, develop policies and procedures, and conduct training.
Provide full-service, outsourced HR management expertise to small clients.

OCT 1993 TO OCT 2001
MICRON ELECTRONICS, INC,
AREA VICE PRESIDENT, HUMAN RESOURCES (OCT 2000 - OCT 2001)
DIRECTOR, HR STRATEGIC PLANNING (AUG 1999 - OCT 2000)
DIRECTOR, HUMAN RESOURCES (AUG 1997-AUG 1999)
MANAGER, HUMAN RESOURCES (OCT 1993 -AUG 1997)

•

•

Initiated the first HR organization for a small company; developed and modified the
organization with the changing needs of the company's life cycle. This life cycle
included growing sales from $400million to $1.Sbillion and employees from less than 100
to over 3,000.
Participated as the HR executive on a small core team handling the company's transition
out of the PC business, including preparation and implementation of the sale of the PC
business and the human resource issues required for execution of the strategy. This
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•
•

•

•

•
•

•
•
•

included assessment of the workforce as compared to business direction and overseeing
subsequent reductions in force of several hundred employees.
Partnered strategically with executive management to ensure alignment between HR
and business strategies.
Directed HR organization for both corporate and remote locations; managed staff of up
to 100 individuals. Directly responsible for all HR functional areas: Employee Relations,
EEO/AA, Staffing, Training, Organizational Development, Line HR Management, HRIS,
Compensation, Benefits, and Payroll.
Transformed the Human Resource organization from strictly functional to a "line and
staff" HR model. Included implementation of line HR management across the company
and training/developme nt to become business partners with client organization(s).
Managed all aspects of Employee Relations, including performance management and
discipline, harassment and discrimination investigations, employment law compliance,
coaching management personnel, reductions in force, policy/procedure development,
leadership development, recruitment and selection programs, publication of employee
and supervisory manuals, training and development initiatives, and conflict resolution.
Managed HR components of corporate transactions such as mergers and acquisitions in
the due diligence, planning, and integration stages.
Responsible for EEO/AA, including development of annual Affirmative Action plans and
implementation of related programs. Successfully handled administrative agency
complaints (EEOC/IHRC) as well as OFCCP and state agency audits.
Implemented recruitment and selection programs to align with business growth,
resulting in tripling the workforce each year for three years.
Directed training and development team with offerings ranging from OJT to proactive
training in technical, sales, and leadership areas.
Responsible for Organization Development functions, including development of a
succession management process, leadership development process, and strategic
planning and alignment.

MICRON TECHNOLOGY, INC.
PERSONNEL ADMINISTRATOR

•
•

APR

1989 TO OCT 1993

HR generalist for a 900-employee manufacturing department as well as HR liaison for
Micron subsidiary companies.
Performed various Employee Relations functions, including exit interviews,
investigations, program administration, liaison to Information Systems for HRIS/systems
needs, publication of policy and supervisor manuals, and supervisory training.

EDUCATION
•
•

Bachelor of Science in Business/Management, University of Phoenix
Certified as a Senior Professional in Human Resources (SPHR)

OTHER
•
•
•
•
•
•

Women of the Year award recipient, Idaho Business Review, 2011
HR Professional of the Year, Human Resource Association of Treasure Valley, 2005
Achieved Under 40 award, Idaho Business Review, 2003
Past President and Board Member, The Arc, Inc.
Past President and member of Human Resource Association of Treasure Valley (HRATV)
Member of the Society for Human Resource Management (SHRM)
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Publications are limited to materials provided at presentations or seminars at which I've
participated and occasional past newsletter articles for the Human Resource Association of
Treasure Valley. In addition to client-specific presentations or training, listed below are
presentations or seminars provided on behalf of HR Precision to HR or business professionals.

Presentation
The Balancing Act: Business Risk and
Employmen t Issues

HR's Impact on Organizational
Effectiveness
The Sensitive Issues: The Top Ten HR
Issues of Small Business
Effective Employees + Strong Business
Practices= Increased Revenue
Performance Managemen t Made Simple
Reductions in Force

HR Audits in Idaho

What Every Supervisor Should Know
About Employmen t Law & Discrimination/
Harassmen t Prevention
What Every Supervisor Should Know
About Recruiting, Retaining, and Retiring
Employees
Recruiting & Interviewing
Leadership & Followership: Succeeding
at Both
Succession Manageme nt
Treasure Valley Employees in Transition

Knock Your Socks Off Customer Service

Organization(s)
Boise Metro Chamber of Commerce; National
Association of Women Business Owners
(NAWBO), Boise Area and Southern Idaho
Chapter
SHRM Southeast Idaho
National Association of Women Business
Owners (NAWBO), Boise Area and Southern
Idaho Chapter (co-presenter)
Sales & Marketing Executives Group
Women in Construction
Boise State University's Center for
Managemen t Development; Human Resource
Association of Treasure Valley (HRATV); Boise
State University's student Human Resource
Association
Participants of seminar of same name
sponsored by Lorman Education Services
(team of presenters)
Boise Metro Chamber of Commerce (team of
presenters)
Boise Metro Chamber of Commerce (team of
presenters)
Boise State University's Center for
Managemen t Developme nt
Rocky Mountain Regional Professional
Development Conference, Association of
Governmen t Accountant s
Boise State University's Center for Professional
Development
Southern Idaho Compensation and Benefits
Association (SICBA)
Boise Metro Chamber of Commerce
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IN TIIE.DISTRICT COU RT OF THE SECONDJUDLC

DISTRICT

NTY OF CLEARWATER
OF THE STATE OF IDAHO, IN AND FOR THE COU
JEFFREY EDW ARD HUBER, an individual,
Plaintiff,
vs.

LIGH TFO RCE USA , INCORPORATED,
a Wash ingto n corpo ratio n, doing business as
NIGH TFO RCE OPTICS,

Case No. CV-2012-336

DEF END ANT 'S DISC LOS URE
OF EXP ERT WIT NES S
DEN NIS~ - REIN STE IN, CPA /ABV ,
ASA,·CV A

FILED UNDER SEAL

Defendant.

by and through its attorneys
COM ES NOW the Defe ndan t Ught force USA, Inc.;
duling Case for
of record, and pursu ant to the Cour t's Orde r SchG

Trial, the Cour t's Orde r

Idaho Rule of Civil Procedure
Exte nding Expe rt Witness Discl osure Dead lines .and

NES S
DEFENDANT'S DISC LOS URE OF EXPERT WIT
-1
DEN NIS R. REIN STE IN, CPA/AB"V, AS~ , CVA
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, ASA, CVA, whose Expert
26(b)(4)(A)(i), discloses DENNIS R. REINSTEIN; CPAIABV
o as Exhibit A.
Opinion Report dated September 3, 2013, is attached heret
Expert Witness
Defendant reserves its right to amend and/or supplement this
Disclosure and further reserves the right to:
a.

call any witness for impeachment purposes;

b.

ss or a
call any person identified by Plaintiff or Defendant as a witne

identified by way of pleading,
person with knowledge (either fact or expert, whether they arc
litigation anci to
deposition testimony or otherwise) during the course of this
letter, discovery,

y, including any matter within
discuss any matter about which they are competent to testif

the

and/or experience;
scope of their expertise based upon their training, education
c.

deposed in
offer as testimony the deposition testimony of any individual

this lawsuit; and

d.

1
the Court s
disclose other expert witnesses within the time allowed by

Order Extending Expert Witness Disclosure Deadlines.
DATED this 3rd day of September, 2013.
MOFFATI\ THOMAS, BARR.E'IT, ROCK &
FIELDS, CHARTERED
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CERTIFICATE OF SERVICE
, 2013, I caused a true
URE OF EXPERT WITNESS
and correct copy of the foregoing DEFENDANT'S DISCLOS by the method indicated below,
d
DENNIS R, REINSTEIN, CPA/ABVt ASA, CVA to be serve
and addressed to the following:
I HEREBY CERTIFY that on this 3rd day of September

Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLL ERUP ,

LLP

755 W. Front St.• Suite 200
B0ise1 ID 83702
Facsimile (208) 336..9712
Attorneys/or Plaintiff

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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EXHIBIT A
EXPERT WtTNESS REBUTIAL REPORT

In the Matter of
Jeffrey Edward Huber
vs.
Ughtforce USA, Incorporated, d.b.a. Nightforce Options
Case No. CV 2012-336

the State of ldaho
In the District Court of the Second Judicial District of
in and for the County of Clearwater

Prepared for:
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered

Prepared by:
Dennis R. Reinstein, CPAfABV, ASA, CVA
Coles Relnsteini PLLC
960 Broadway Avenue. Suite415
Boise. ID 83706

September 3 1 2013
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INTRODUCTION
, Chartered on behalf of the Lightforce
I was engaged by Moffatt, Thomas, Barrett, Rock & Fields
the alleged economic losses, as
ate
USA, [ncorporated, d.b.a. Nlghtfo:rce Options to evalu
s related to the termination of
claim
the
calculated by David M. Cooper, associated with
employment of Jeffrey Huber,
nces as follows:
Throughout this report I may abbreviate various refere
Abbreviation

Party fferm

NFO

ns
Llghtrorca USA, Incorporated, d.b,a.. Nightforce Optio
L!ghtforce USA, Inc., Company Share Offer
David M. Cooper, CPA, CVA

Agreement
Cooper

herein are as noted wlthin each section
Data relied upon in support of tha· opinions contained
and/or as listed in Table 1, which follows the opinions.
I may summarize Information contained in
In addition to documents referenced In my report,
of my analysis and opinions at trial.
such documents in exhibit fomt to assist lhe explanation
that Cooper plans to modify his O!ig1nal
lt is my understandfng from his deposition testimony
made In his original value determination of
report to correct and supplement cerlain calculations·
NFO.

ble, I may find it appropriate to revise or
As additional lrifcmnatlon or testimony becomes availa
stated herein. l may also be called upon to
supplement my opinions, analyses and conctuslons
ds and/or data received from or testified
provide testimony with regard to additionat data or recor
to by other parties and/or their witnesses.
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OPINION 1 - GOODWILL
tion
h are not supponed by generally accepted valua
Cooper makes a series of assumptions whic
ement
literature and am not oonslstentwi1h the Agre
This opinion is based upon:
his
tionable assumption$ made by Cooper is
1} One of the most significant ~nd ques
nt
eme
Agre
the
in
d
of the business" state
assertion that the reference to "valuation price
and
sis
analy
will
- as he used it in his good
equates to the "value of the whole business"
er asserts that the "value of the whole
Coop
er,
Furth
as ooofitmed in his deposttlon.
business" equates to the value of total assets.
ing. The Agreement does not lay out his
This Is solely a creation of his own mak
tion standards or mies that would require
methodology. There are no professional valua
aware that his client or anyone associated
or support this basis for calculation. I am not
with NFO confirmed this interpretation.
of the business" are defined terms In any
Neither "valuation price" nor "valuation price
aware.
professional valuation literature of whlc:h I am
would pay to acquire something.
2) The term "valuation price" Implies what one
sented by the value of the assets minus
The price someone would pay for NFO Is repre
the obligation of liabilities - the net equity.

of the date of Mr. Huber's termlnaUon, August
3) Cooper sets his calculation of goodwill as
cial data principally from the year ended
11 2012, and in conjunctton ·therewith uses finan
expected cash flows forward into future
June 30, 2012 as a base, and then projects
years.
d June 30, 2012 are dramatically different
Results of operations for the single year ende
of preceding individual years beginning ln
than the results of operations for the stream
2000 when the Agreement was signed,
goodwill is akin to a deferred compensation
From an economic perspective, the award Qf
would be logical to determine the value of
bonus arrangement each year. As such It
s each year over the 6-year term of the
each 5% Increment tn consecutive calculation
tennlnation of employment, as was done
Agreement rather than In one lump sum upon
by Cooper.
d
earned each year over a 6-year perio
• The Agreement refers to 5% being
1}
commencing wlth the year 2000. {Paragraph
award as a "year to year bonus."
Paragraph 5 of the Agreement refers to the
in
follow generally accepted valuat1on principles
4} It appears: that Cooper has attempted to
the
ed
rminatlon of value) (though he miss
one portion of this goodwill calculation (dete
then igno~s generally accepted valuation
mar k- seefurtherdiscussion in·Opinlon 2)
(determination of goodwlll}.
principles in another portion of his calculation
•

2
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This. treatment Is arbitrary and Inconsistent.
testimony that Cooper agrees, that he is not
lt is clear, and I believe from his deposition
cribed or recognized by generally accepted
calculating goodwill in a manner that Is pres
valuation principles.
SUPPORTING·DATA
ts Identified
d sources and information and/or documen
My opinion is base d upon the above note
In Table 1.
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OPINION 2.- GOODWILL
es a series of
ulatio11 of goodwill is appropriate; he mak
caJc
the
to
h
roac
app
per's
Coo
g
umin
Ass
h render his
y accepted valuation procedures, whic
erall
gen
of
ion
licat
app
his
in
rs
erro
conclusions unreliable.
This opinion is based upon:
Specific Approaches fo Valuation

1) Valuation Date -Au gus t 1, 2012
for
date is determinative of the measure date
It ls unclear why Mr. Huber's termination
the goodwffl calcutation.
his
e significantly changed wen In advance of
Mr. Huber's responsiblllties with NFOwer
ust of
removed as Vice President and In Aug
termination. In October of 2010 he was
ent, but remained on the payroll.
2011 he was removed from actiVe employm
ulate the
appears that there was intent to calc
As discussed above In Opinion t, ft
6".year period. beginning In 2000.
"goodwill bonus award" annually over a
value of a
accepted approaches to determining the
2) Cooper identified the three generany
te" the
stiga
inve
not
deposition that he dld
business, but acknowledged during his
trary
arbi
an
fy
justi
ot
h in his analysis. One cann
Market Approach or the Asset Approac
roaches.
dismissal ofthe generally accepted app
be
prescribe that all approaches should
Recognized Business Valuation practices
appropriate.
considered and then applied, if, and as
0

a) IRS Revenue RuUng 59-60 states that:
orations, or the stock of corporations
"In valuing the stock of closely held corp
, aH other available financial data, as
where market quotations are not available
the fair market vafue must ba
wall as all televant factors affecting

cons;dered... "

Services No. 1 states that
b) Statement on Standards for Valuation
analyst should consider Iha three
"lri developing the valuation, the valuatlon

most common valuation approaches:
• Income
• Ass et

• Market
ation approaches and methods that
The valuation analyst should use the valu
t."
are appropriate for the valuation engagemen

4
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Disc ount ed Cash Flow fDC ft Model

1) General Application
a value of equity for NfO was vla a DCF
The only method Cooper utilized to arrive at
to produce an equity value conclusion or a
model. A OCF valuation model mn be used
nding, In part, on the elements utilized in
total invested capital value conclusion - depe
1he measure of cash How.
mixes elements of both an equity value
Cooper's calculation of cash flow improperly
model. . While there are some cornmon
model and a total invested capital value
mpass two separate methods designed to
elements in both modets, these models enco
model has Its own very specific Inputs.
arrive at entirely different levels of value. Each
inputs, as Cooper has done, between the
One cannot randomly mix and match different
a hybrid which Is notreoognized by any
two models. Accordlngly, Cooper has created
lusion meaningless.
valuation literature and renders his value conc
2) Capital Expenditures and Depreciation
hls report. Cooper makes adjustments to cash
In the cash flow schedule on Exhibit 2 of
nts. The "excess" depreciation for each
flow for depreciation·and fixed asset replaceme
ultimate- value conclusion. In his final
year adds to cash flow and Increases his
approximately

asset replaoements by
projection year, depreciation exceeds fixed
all his projection years, but is particularly
$150,000. This differentlal is excessive in
His final projection year be.comes the basis
sensitive In the flnal year of his projection.
which is a projection into perpetuity.
for the next step In his cash flow calculation,
lon to exceed fixed asset replacements
There is no rational basis for allowing depraclat
owledged during his deposition that it was
by $1501000 per year forever. Cooper ackn
economically Impossible to do so.

3) Cash Flows

proJectlons has been on growth in sates.
a} The focus for growth In Cooper's cash flow
e value. He acknowledged during his
Cash flow Is the metric used to determin
ys correlate to growth in cash flows.
deposition that growth lo sales does not alwa
the growth in cash flows, which has not
Accordingly, the only relevant growth rate Is
been specifically evaluated by Cooper.

the results of operations of NFO for the
b) As noted in Opinion 1 above, Cooper uses
data for his valuation.
year ended June 30. 2012 as the base date and
in the year ended June 30, 2012 that
There was a significant change that occurred
profits. When asked what caused the
propelled a dramatlc Jncrease In sales and
tions) had no knowledge about the
change. Cooper (other than some generaliza
buslness and distinguished that year from
factors that drove the dynamics of the
he did not talk to anyone about
previous years. Further, he acknowledged that
.
growth and operational expectations for NFO
s, one cannot develop an informed
Without an Informed unden:;tanding of operation
conclus\on as to the value of a business.
5
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4) Other Matters

for
ar fQ consider the possibility of, or need
tn hls analysis Cooper did not discuss or appe
the
mes
beco
that
the historical financial data
any type of normalization adjostment(s) to
s;
basis for his earnings projection

SUPPORTING DATA
tified
ces and info,mation and/or documents iden

My opinion is based upon the above noted sour
in Table 1.
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OPINION 3 .. LOST EARNINGS
s of
Cooper related to the future wage loss claim
The alleged economic losses calculated by
y assumptions and calculation methodologies
Jeffrey Huber contain significant errors, fault
.
rendering the analysis overstated and unreliable

This opinion is based upon:

Capacity
measure of damages is the loss of eamlngs
1} It is my understanding that the proper
ized as the difference between the amount
capacity, wh\ch may be generally charatter
alleged wrongful act(s} and that which he
the plaintiff was capable of earning before the
Is capable of earning thereafter.
either training or experience to opine on
Cooper does not appear to be qualified by
fied to address earnings capacity, Cooper
earnings capacity. Even if he were quali
not perform any independent analysis
admitted during . his deposition that he did
In addition, Cooper
capacity to earn.
regarding. Mr. Huber's prior or current
jobs available for which Mr. Huber may be
acknowledged that he had done no review of

qualified.
the information communicated to him by
Instead, his calculations are based solely upon
Mr. Huber.

Earning_s
gh
a $180,000 base and a $20,000 bonus, thou
1) Cooper based Mr. Huber's lost wages on
d
woul
that
nce
evide
any
seen
not
he had
he acknowledged during his deposition that
support a bonus payment
The most recentW-2form provided reflected

earnings of$1BO;OOO.

losteamings, a benefit calculation based upon
2) Cooper inclUdes, as part of Mr. Huber's
e taxes represent a cost to the employer,
Social Security and Medicare taxes. While thes
benefits to the employee is not a proper
the inclusion of the fuli amounts as part of
.
measure of the actual benefit lost by the emptoyee
of
appropriate) are overstated due to lack
3) Lost wages (to the extent they are
nt
stme
cy adju
consideration of a standard work life expectan
workforce because of voluntary or
All workers can expect periods of separation from thevoluntarily breaks in tabor force
ges,
involuntary events such as career chan
for retirement or dl$ability as examples.
force
r
labo
the
exit
to
sing
choo
participation,
sured by a person's statistical work life
These periods of separation can be mea
E. Ciecka report the statistical work life
expectancy. Gary R. Skoog and James
educational attainment In "A Markov
expectancies for workers by gender and
e Activity: Extended Tables of Central
(Increment-Decrement) Model of Labor Forc

Tendency, Variation, and Probability Intervals."

7
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tables oo.lculate the total number of full
The Skoog and Ciecka Ve<1rs to Final Separation
at separation from employment and the
years that a person will work between thelr age
force had the separation nofoccurred. Built
time they would permanently leave the work
may be temporarily out of the work force.
into these tables are periods of time a person
due to illness. Injury or Job loss unrelated to
For example, one may leave the work force
average male worker 1n the workplace at
this case. The years to float separation for an
ately 22.4 years.
42, who has completed high school, ls approxim
tical work life expectancy is compared to
In order to estimate the time working, the statis
the expected percentage of the year an
the years to final separation to calculate
Individual will work.
age 42, with a high school degree, has a
An average male worker in the workforce at
18;4 years. The ratio of this work life
statistical work life expectancy of approximately
equal to approximately 82% {18.4 years I
expectancy to the years to final separation is
22.4 years).

Mltl11ation
his
be able to obtain a position consistent with
1} By assuming that Mr. Huber would not
ed
alleg
er's
Hub
er has overstated Mr.
background, education and experience, Coop
losses.
that he did no independent analysis or
Cooper acknowledged during his deposition
r, but rather retied entirely on the level of
evaluation of the job prospects for Mr. Hube
he lhou ghth e could obtain.
mitigation wages that Mr. Hubertofd Cooper
SUPPORTING DATA
es and informatfon and/or documents identified
My opinion is based upontha above notecl sourc

in Table 1.
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Table 1: Supporting Data
1) Amended Cornplalnt.
2} Answer to Amended Complaint
3} Protective Order

dated July
A1Jgust 1, 2012 prepared by David Cooper
4) Valuation Analysis and Report as of
30, 2013.
3.
ared by David Cooper dated August 5, 201
5) Report calculating lost earnings prep
Hitchner and
ions such as those published by James
6) Various business valuation publicat

Ibbotson.

Offer bates numbered NF00697 to 698.
7) Llghtforce USA, Inc, Company Shara
materials of the fo!loWing:
8) Deposition transcripts and/or retated

d May 14, 2013 and Exhibits 1-20
• Depositton of Jeffrey Edward Huber date
dated May 15, 2013 and Exhibits 21-26
• Deposition of Raymond "Ray" Dennis
ika Leniger- Sherratt
• Exhibits 27-32 to fue deposition of Mon
Coleman
e,
Hop
of
• Exhibits 33-37 to the deposltlon
Borkett
am
Willi
• Exhibits 38-39 to the deposition of
1ax returns,
tforoe USA, tnc. consisting of income
9) Vanous financial documents of Ligh
bates numbern:
general ledger raportsi etc. klentified by
•
•
•

•
•
•

NF00001 to NF00230
NF0 075 2 to NF0 081 6
NF0 217 3 to NF0 246 1
NF02467 to NF0 247 3
NF0 258 5 to NF020044
NF0 075 2 to NF0 081 6

•

isting of
s stamped) of Lightforce USA, lnc. cons
10) Other financial documents (not bate
Income tax returns:
0 for the tax year 1997
• IJ.S. Corporation tncome Tax Return, Fam, 112
Form 1120 for the tax year 1998
• U.S. Corporation Income Tax Return,
Form 1120 for the tax year 1999
• U.S. Corporation Income Tax Return,
Fom, 1120 forthe tax year2009
• U.S. Corporation lnoome Tax Return,
in 2012.
er reporting unemployment benefits pald
11) Form 1099-0 received by Jeffrey Hub
from Ughtforce USA, Inc. for 2011.
12) Form W-2 received by Jeffrey Huber
tin, Gerald, James Publishing Company.
13) Determining Economic Damages; Mar
9
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ivity: Extended Tables of
rement) Model of Labor Force Act
14} The Markov (Increment-Dec
and Clacka, James.
Probability lnteNafs, Skoog, Gary
Central Tendency, Variation; -and
kett.
atd Husch, Clay Gill and William Bar
15) Various discussions with Ger
mary Judgment.
in Support of Motion for Partial Sum
16} Affidav'tt of Chad M. Nicholson
ent.
Motton for Partial Summary Judgm
17) Memorandum in Support of
gment.
18) Motion for Partial Summary Jud
mary Judgment
in Support of Motion for Partlal Sum
ts
!=ac
ted
ispu
Und
of
ent
tem
Sta
19)
20} Declarations of:
Cory Runla
Gerald T. Husch
• Hope Coleman
• Jesse Daniels
• Kevin Stockdill
• Klaus Johnson
• Kyle Brown
• Mark Cochran

•

•

•

Ray Dennis

rporated's Statement of Facts
21) Defendant Lightforce USA, fnoo
y Judgment
Plaintiffs Motion for Partlal Summar
22) Memorandum in Opposition to
gment
t of Motion for Partial Summary Jud
23} Reply Memorandum in Suppor
tion for Partial Summary
d M. Nicholson in Support of Mo
Cha
of
it
dav
Affi
al
ent
plem
Sup
24)
Judgment
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Professional Qualifications
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DENNIS R, REINSTEIN, CPAIASV; ASA; CVA
Education:

Certification:

University of Idaho
BS Agri-buslness, 1974
as Business {Accounting), 1975

licensed In Idaho as CPA, 1976
CVA designation, 1995
ABV designation, 2001
ASA designation; 2003

Career
Experience:

Coles Reinstein, PLLC
Partner

November, 2012 - Present

Hooper Cornell, PLLC
Partner

January, 200 2- October 2012

Presnell·Gage Accounting & Consulting
business consulting services and
Firm-wide supervisory responsibitities for
electrtmic data processing seiv!ces

Boise office
Partner
Moscow office
Partner-ln-dlame
Lewiston office
Partner

Manager
Staff Accountant

July. 198 9-D ecem ber3 1, 2001

October, 1983 - June, 1989

May, 1980 ~ September, 1983
1979-1980
1975-1978

Professionaf experience Includes:
al practices.
busln8S$ operations and
of
ysis
(2) Assistance to clients with the anal
negotiations on purchase
de
inclu
significant business transactions. These
ding assistance with
inclu
,
ents
segm
and sale of a. business or business
valuation of business entitles.
of financial accounting and control
(3) Design and assist with Implementation
systems forvanous clients served by the firm.
services provided by the firm's
(4) SUpeivislon of accounting and auditing
es and methods of provlding
professional staff and oonsultation on procedur
client services.
w of complex mainframe and
(5) Member of team conducting revie
microcomputer accounting systems.
ur course on cash management.
(6) Co-authored and presented elght..tlo
and seminars to other seNice
Presented· other .c\fent educational seminars
.
professionals such as bankers and attorneys
onsibility for managing an
resp
the
ded
inclu
rge
-cha
er..:ln
partn
a
(7) Duties as
s.
ollcle
finnp
office and personnel in accordance with

ssion
{1) Valuation of small businesses and profe
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tinued)
DENNIS R. REINSTEIN, CPAIABV, ASA, CVA (Con

Career
Experience
continued:

Professional
Memberships
and Activities:

Supervisor, 1974.
Farmer's Honie Administration-Assistant County
Duties included:'
ration of application
(1) Evaluation of credlt applications and prepa
packages for review and approval.
(2) Residential real estate and farm appraisals.

Idaho Society of CPAs, current member
ice Committee
Past Chairman of Management of an Accounting Pract
Prior Member of Committees on
Public Relations
Continuing Professional Education
Relations with Bankers
dent
Northern Chapter of Idaho Society of CPAs, past presi
ber
mem
nt
curre
,
American Institute of CPAs
Business Valuation
American Society of Appraisers. current member current member
National Assoclation of Certified Valuation Analysts1
tion SeNices Committee
Continental Association of GPAs, Past Chair of Litiga
and Information Technology Committee
Past - President, Vlce
Boise Estate Planning Council current member1
man
Chair
President. Treasurer, Secretary and Program

PriorPublic Service
and Com mun ity
Activ ities:

Boise Champer of Commerce
lttee.
Member of Small Business Recognition Sulroomm
Sub~commlttee
ory
Advis
and
ation
Educ
ess
Member of Small Bu~ln
Chair of SmaJf Business Committee
Member of Garden City Chamber Council
Discovery Center of Idaho, Vice President of Board
Kiwanis
Moscow Chamber of Commerce
President.Vice President. Treasurer& Board member
Moscow Executive Association
Moscow Rotary
Lewiston Chamber of Commerce
L.ewlston Jaycees
tors
Hald various offices & a member of Board of Direc
an Advanoement's
Hum
for
nars
semi
g
untin
acco
Prepared and presented
-Clark
Inc., Minority Contractors Awareness Seminars and the Lewis
Homebuilders Association.
Branch of Walla Walla
Taught night classes In bookkeeping at the Clarkston
Community Colle!Je.
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PRIOR TESTIMONY .. DENNIS R. RBNSTEINi

CPAIABV. ASA. CVA

given recorded
The followlng is a llst of cases In which I have

testi!"l'lony In the last four years.

1)

al.
Ronald R. McCann. v. William V. Mccann, Jr., et
August2009
o
Idah
e,
Bois
pelHearing on Motion to Com

2)

ice, Co.
Dare! Hardenbrook. etal. v. United Parcel Serv
2010
ary
Janu
oTria l- Boise, tdah

3)

Jean-Michel Thlrion, et al. v. Brenda E. Sangster;
201 O
Hearing on Fees - Boise, Idaho - December

4)

The City of Meridian v. Petra Incorporated
Trial - Boise, ldaho - March 2011

Holdings, LLC
5) Tlm Hopkins v. Advantage Sates and Marketing
2011
r
Trfal - Boise, Idaho - Decembe
6)

r, M.D.
Rodney Shaddox. etal. v. Daryl Kent MacCarte
2012
ary
Janu
o
Deposition - Boise, Idah

7)

v. Jeffrey Podesta, et al.
Profits Plus Capital Management, LLC, et al
Trial - Balsa, Idah o- February 2012

8)

9)

LLC, et al.
Michael Arevalo v. SafaScan Imaging Servicesi
Deposition - Boise, ldah o-Ap ril 2012
o-May 2012
Court Hearing onQualiflcaticms.-·Emmett Idah
Trial - Emmett, Idaho - May 2012
of ldaho
Peggy Cedillo v. Farmers lnsun:ince Company
2012
ber
Octo
Deposition - Boise, Idaho

ley J. Waters, M.D., etal
10) Randy Hoffer and Galyena Hofferv. Stan
Deposition~ Boise, Idaho - July 2013
on
11) Elaine Jensen Leman v. Jerry Kenneth Lem
2013
st
Augu
Idaho
e,
Bols
Arbitration
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BVi ASA CVA
PUBLICATIONS/PRESENTATIONS~ DENNIS R. REINSTEIN, CPAIA
over the· last 1Oyears.
The following is a list of publications I have authored or co-authored
1)

and Clients Speak Out
Litigation Questions, Problems & Solutions: The Bench, Bar
litigation Section on
Bar
Participant OT! the client panel - presented to the Idaho State
January 10, 2003.

2)

the Boise Estate Planning
Using Business Valuations To Build An Estate - presented to
Council on November3, 2003.

3)

Fargo Business Bankers
Business Valuation Basics - presented to the Boise Wells
meeting on December 5, 2003.

4)

Theory to Increase the
Busfness Valuation Basics: How to Use Valuation/Financial
January

Luncheon on
Value of Your Business - presented to TechHelp, Manufacturers
28, 2005.

e on March 16,
5) Tax Planning for Sales of Real Estate - sponsored by Premier Atlianc
2005.
6)

presented to Boise area
Valuation and Credit Analysis: Similarities and Differences U.S, Bank business bankers on May 11, 2005.

Market Value of "Invested"
7) The Guideline Publicly Traded Company Method and The
Appropriate Reference the
be
l
Capita
"
Capital: Should Market Value of "Stakeholder
Business Valuation Review; Summer, 2006.
8)

tability Discount for
A Hybrid Restricted Stock/Pre-lPO Data Point Lack of Marke
ESOP 's. - Business Valuation Review; Summer, 2007.

9}

Assets in Divorce Pension Plans and Closely-Held Companies: Valuing Tricky
presented to the Idaho Sq:ite Bar Association on May 9, 2008.

1O} Considerations in Starting a Dental Practice a)
b)
c)
d)
e)

2008
Presented to Idaho State University Dental School, November 11,
2010
12,
ry
Janua
l,
Schoo
Presented to Idaho State University Dental
Presented to Idaho State University Dental School, June 20, 2011
Presented to Idaho Slate University Dental Schoo~ March 19, 2012
2013
Presented to \daho Slate University Dental School, January 14,

various Treasure Valley area
11) eo.:.presenter on damages in Personal lnjury litigation to

law finns - 2009.
ures - published in ISCPA
12} An Update on Proposed IRS' Appraiser Penalty Proced
Adjusting Entry, April 2010.
- sponsored by the National
13) Co-presenter in "Accounting 101 Seminar for Attorneys"
Business Institute, Boise, Idaho August 12, 2010.
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ued
PUBUCATIONSIPRESENTATIONS - DENNIS R. REINSTEIN .. qontln

Roadmap to Rutn?" 14) Co-presenter In "Buy..Sell Agreements: Recipe for Success or
g Seminar,
a) Presented to the Idaho Stale Bar - 201 O Advanced Estate Plannin

September 11, 2010.

Idaho State Bar,
b} Presented to 1he Business and CorpOrate Law Section of the
September 14, 2011.
28, 2011.
c) Pmsentedlo the Business Group of Holland & Hart, LLPr September
s?" - sponsored by
15) Co-presenter in "So You Think You Want To Be An Expert Witnes
the Idaho Society of CPA's, Boise, Idaho November 4, 2011.

tation on "Overcoming
16} Inn of Court Program - participant on Lou Racine Team - presen
t Your Opponent's
Agains
Bias
that
Jury Blas Against Paid Experts & How to Utilize
Experts" -Boise , Idaho April 18. 2012.

QVAUFICATIONS .. DENNIS R. REIN§.TEIN, CPA/AB\/; ASA, CVA

See curriculum vitae attached.

COMPENSATION DENNIS R.. REINSTEIN, CPAIABV, ASA CVA
w

Hourly rate of $315 plus out-of-pocket costs.
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Clerk Dist court
_:_ Clearwater Coun , Idaho

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066

Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attomeys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336
MEMORANDUM IN OPPOSITION TO
LIGHTFORCE USA, INC. 'S MOTION
FOR PARTIAL SUMMARY JUDGMENT

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

FILED UNDER SEAL

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys
of record, Meuleman Mollerup LLP, and files this Memorandum in Opposition to Lightforoe
USA, Inc. 's Motion for Partial Swnm~ Judgment.
I. INTRODUCTION
Defendant Lightforce USA, Incorporated, d/b/a/ Nightforce Optics ("LUSA") now seeks
11
Partial Summary Judgment determining that the Company Share Offer ("CS0") is a ''Top Hat

plan under the Employee Retirement Income Security Act ("ERISA',), that the CSO is not

subject to the vesting and forfeiture provisions of ERJSA1 and that Huber's state law claims
MEMORANDUM IN OPPOSITION TO LIGlITFORCE USA, INC.'$ MOTION FOR PARTIAL
SUMMARY JUDGMENT~ Page 1
1:\1001'-002\l'LCIJU!SPONSBTO I.USA PSI 11Q~.POClC
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related to the CSO are preempted. Additionally, LUSA seeks summary judgment on Huber's

Wrongful Termination claim.
On August 28, 2013, the Court entered its Memorandum Re Morion for Partial Summary
Judgment and Order Re Plaintiff's Motion for Partial Summary Judgment (collectively "SJ

Orders't). In light of the SJ Orders, it appears that LUSNs Motion for Partial Summary
Judgment is moot as to whether the CSO is a Top Hat plan as the Court has ruled that there is a
genuine issue of material fact on that issue. However, as LUSA has not withdrawn this portion

of its motion, Huber is compelled to respond.
With respect to the CSO, the CSO is not a Top-Hat plan. Even if the CSO is a Top-Hat

plan, under basic contract law Huber's rights and benefits under the CSO had fully vested and
are not subject to forfeiture. In the event that the Court determines the CSO to be an BRISA

plan, Huber does not dispute that his state law claims set forth in his First, Third and Fifth
Causes of Action are preempted to tl,e exte11t tl,ose claims seek relief related to tlie CSO. With
respect to Huber's Wrongful Termination claim, there exists a genuine issue of material fact as to
whether the Manual negated an intent to became part of an employment contract. Furthermore,
even if the Manual is found to have negated an intent to be contractual, LUSA breached its
implied agreement to follow a progressive discipline process prior to terminating Huber,s

employment.
For the sake of brevity, Huber reincorporates his Statement of Facts and standard of
review previously filed with the Court.

II. RESPONSE ARGUMENT

A.

Tlte Company Sl,are Offer is 11ot a "Top-Hat" Plan.

In order to be a so-called top-hat plan, an BRISA plan must be a "plan which is unfunded

and maintained by an employer primarily for the purpose of providing deferred compensation for
MEMORANDUM IN OPPOSITION TO LIGHTFORCE USA, JNC,'S MOTION FOR PARTIAL
SUMMARY JTJDGMENT .. Page 2
l;\IOOIS.002\PU)\IWIPONSI! TO LUSI\ PSI 130903,DOCX
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1
a select group of management or highly compensated employees.'

P.004/012

29 U.S.C. § 1051(2)1

108l(a)(3) & llOl(a)(l).
1. The primary purpose of the Company Share Offer was to reward Huber for his
loyalty, trustworthiness and longevity within LUSA and therefore is not a Top
Hat plan.
When determining whether an BRISA plan is a Top Hat plan, the party asserting that the
plan is a Top Hat plan must demonstrate that (1) the plan was created primarily for the purpose

of providing deferred compensation (2) to a select group of management or highly compensated
employees.
LUSA has made no attempt to demonstrate that the primary purpose of the plan was to
provide deferred compensation. Instead, it impliedly asks the Court to simply assume that this
was a primary purpose of the plan. In doing so, LUSA asks the Court to disregard LUSA's own
denial that the primary purpose of the CSO was to provide deferred compensation. Answer to
1
Amended Complaint at 1 59, filed on J\ll1e 7, 2013. Likewise, it asks the Court to ignore the

testimony of Ray Dennis ("Dennis"), LUSA's sole owner and shareholder regarding the purpose
and creation of the plan.

Dennis was the individual who drafted the CSO.

Deposition of

Raymond Dennis ("Dennis Depo.") at 161:16 - 162:2 attached as Exhibit B to the Affidavit of

Chad M Nicholson in Support of Motion for Partial Summary Judgment (''Nicholson Ajfid."),
filed on July 2, 2013. When asked how the CSO came to be, Dennis testified that:
Prior to relocating to Orofino, knowing that there was going to be a
relatively high shift, Jeff had indicated on a number of occasions
that he felt he would want to have some sort of a return for the
long-tenn investment of his time. And we bandied around a
number of options which would address his desire to gain
remuneration over and above a salary base, and some of that was
based on bonus, some was based on just, I guess, a shareholding
1
Huber acknowlodges that the CSO does in fact result in deferred compensation being paid to him. However, this
acknowledgement does not alter the fa.ct that Dennis has testified differently as to the purpose and reason for
creating the CSO.
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or some structure wlierehy lie could be recognized for ltls longterm employment.

And this was what we considered to be, at the time, a relatively
good way of rewarding Mm for long-term loyalty,
trustwortMness, a1td longevi'ty within tire organization.

Dennis Depo. 161:2-15 (emphasis added). This testimony is similar to the plan language of the

CSO which states that "Lightforce, USA Inc., offers Jeff Huber the following Goodwill,
company share offer on tl,e basis of long term employment and loyalty." Exhibit 9 to the
11
Deposition of Jeffrey Huber ("Huber Depo. ) attached as Exhibit A to the Nicholson AjJid.

(emphasis added).

As the primary purpose of the CSO was to simply reward Huber for his

loyalty, trustworthiness and longevity, not to provide deferred compensation, the CSO cannot be
a Top Hat plan. See, e.g., Hollingshead v. Burford Equip. Co., 747 F.Supp. 1421, 1429 (M.D.
Ala. 1990) (plan that was extended to "key'' employees based upon ''time of service, contribution
to the company[~ and] loyalty" not a top-hat plan).
Additionally, LUSA has failed to demonstrate that the CSO was for a select group of
management or highly compensated employees. The CSO contains the following provision
regarding the inclusion of additional LUSA employees: "In the event of future staff being
considered in the goodwill equation, the total company goodwill to be distributed is 50%.',
Exhibit 9 to the Huber Depa. (emphasis added). "Staff" is defined as "a group of assistants to a
manager, superintendent, or executive." Dictionary.com Unabridged, based on the Random
House Dicfl'onary, 2013, available at http:/ldictionary.reference.com/browse/staff'?s=t. When

this plain language of the CSO is viewed in conjunction with the pw:pose (according to Dennis),

i.e., to reward loyalty, trustworthiness and longevity, it is clear that the CSO was not limited to
just management or highly compensated employees. On the contrary, the CSO was available to
any "staff'' who were loyal, tnistworthy and obtained longevity with LUSA.
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Furthermore, at the time that the CSO was provided to Huber, he was one of three (3) to
four (4) employees of LUSA. Dennis Depo. at 44: 11 .. 14. Thus, at the time that the CSO was
provided, it was offered to at least twenty five percent (25%) of LUSA workforce, if not thirty
three and a third percent (33.33%) of the workforce.

In Demery v. Extebank Deferred

Compensation Plan (BJ, relied upon by LUSA, the Court recognized that a plan that was offered
to 15.34% of the employees "is probably at or near the upper limit of the acceptable size for a

'select group[.]m 216 F.3d 283,289 (2°d Cir. 2000). As the CSO was offered to 25% to 33.33%
ofLUSA' s employees, it cannot be said that it was offered to a uselect group."
In light of the foregoing, there is a genuine issue of material fact as to whether the
primary purpose of the CSO was to provide deferred compensation to a select group of
managem ent or highly compensated employees.

2. As the CSO is funded, it cannot be a Top Hat plan.

LUSA contends that the CSO is unfunded because a separate res was not created, In
making this argument LUSA ignores United States Supreme Court precedent which holds that an

employer cannot exempt themselves from BRISA by failing to comply with ERISA's funding
requirements. Fort Halifax Packing Co., Inc. v. Coyne, 482 U.S. 1, 18, 107 S.Ct. 2211, 2221, 96

L.Ed.2d 1 (1987). See also Williams v. Wright, 927 F.2d 1540, 1544 (11th Cir. 1991) (.. it is
equally true that an employer's failure to meet an ERISA requirement does not exempt the plan
from BRISA coverage.")~ Musmeci v. Schwegmann Giant Super Markets, et al., 159 F.Supp.2d
329, 349 (E.D. LA 2001) ("[t]o allow an employer to violate ERISA's pension funding mandate
and then subsequently use that violation as a shield to deny benefits, would be an absurd result
given that Congress 's paramoun t purpose in enacting BRISA was to protect employees."). If it is

determined that the CSO is unfunded and therefore a top-hat plan, LUSA will have been allowed
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to violate the provisions of BRISA so that it can avoid the vesting and forfeiture provision s of

BRISA. Such a result is absurd. Musmect, 159 F.Supp.2d 329,349 (E.D. La. 2001).
The foregoing notwithstanding, the CSO is funded. LUSA took out an insurance policy
on Huber that named Huber's wife, Lori, a co-beneficiary. Exhibit A to the Declaration of Chad

M. Nicholson in Opposition to Defendant's Motion for Partial Summary Judgment {'Wicholson
Deel. 11), filed concurrently herewith. As Huber is the O'Wller of the policy and Mrs. Huber is a

co-beneficiary, at least 50% the proceeds of the policy are not subject to the claims of LUSA's
creditors.

See J.C. §§ ll-604(1) (d) and 1 l-604A(3). Thus, despite LUSA's contention to the

contrary, the CSO can be, and has been, funded by a life insurance policy. See, e.g., Hogan v.

Kraft, 969 F.2d 142 (5th Cir. 1992) (pension plan funded by purchase of annuity insurance
policies) and James v. Nat'/ Business Systems, Inc.~ 924 F.2d 718 (7th Cir. 1991) (pension plan
funded by whole-life insurance policies).
A noted in prior briefing, in the event of a sale of the business~ the proceeds of the sale
would be the source of financing. Exhibit 9 at § 2 to Huber Depo. See also Dennis Depo. at
175:4-15.

In the event Huber retired or was tenninated for some reason other than

"unsatisfactory performance", the source of financing was to be either shares or the general
assets of LUSA- a process which has "routinely " been recognized by courts. Hughes v. White,
467 F.Supp.2d 791 1 801 (S.D. Ohio 2006) (citations omitted) ("courts have routinely held that it
may be assumed that benefits are to be paid out of the general assets of the employer.").
In sum, the CSO has been funded and therefore it cannot be a Top Hat plan.
Alternatively, if LUSA is found to have failed to fund the CSO, LUSA's violation of ERISA's
funding requirements cannot be used to exempt it from the vesting and forfeiture provisions of
BRISA.
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3. Even if the CSO is a Top Hat Plan, Huber's benefits -vested and are not
forfeltable.

In the event that the Court determines the CSO to be a Top Hat plan, Huber,s benefits

fully vested in October of 2006 and therefore are not subject to forfeiture. The CSO provides
ed
that Huber earned the goodwill from October of 2000 to October of 2006. The undisput
evidence is that Huber was a loyal employee during this time period and that his employment
was not terminated during this time period. As the CSO was a unilateral contract, upon Huber
completing the "vesting" requirements, the contract was completed and the CSO became
irrevocable. Kemmerer v. !CI Americas Inc,, 70 F.3d at 281 1 287 (3rd Cir. 1995). Furthermore,
as was discussed in detail in Huber's Reply Memorandum in Support of Motion for Partial
CSO is
Summary Judgment, filed on July 23, 2013, any forfeitability provision in the
unenforceable given the lack of objective criteria establishing what is "unsatisfactory
1985).
performance." Hollenbeckv. FalstajJBrewing Corporation, 605 F.Supp. 421 (E.D.Mo.
As Huber fully performed under the CSO and no objective criteria establishes what
constitutes "unsatisfactory performance", the CSO is fully vested and not subject to forfeiture.
B.

Genuiue issues of material facts exist as to whetlier Huber's employment

termination was (I. breacl, of contract.

Employment in Idaho is presumed to be at will in the absence of a contract setting forth a

River
fixed tenn of employment or limiting the reasons available for discharge. Bollinger v. Fall
Rua/ Elec. Co-op, Inc., 152 Idaho 632, 639, 272 P.3d 1263, 1269 (2012) citing Jenkins v. Boise
Cascade Corp., 141 Idaho 233, 240--41, 108 P.3d 380, 387-88 (2005); Mitchell v. Zilog, Inc.,
125 Idaho 709, 712, 874 P.2d 520, 523 (1994), At-will employment means that either the
employer or the employee made terminate the employment relationship, without liability, at any
time.

Metcalf v. lntermountain Gas Co., 116 Idaho 622, 624, 778 P.2d 744, 746 (1989),

However, u[i]n the absence of an express contract, a limitation to the at-will employment
PARTIAL
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presumption may be implied where the circumstances surrounding the employment relationship
could cause a reasonable person to conclude that the parties intended a limitation on discharge."

Bollinger, 152 Idaho at 639, 272 P.3d at 1269 (citations omitted). Such implied limitations may
arise from an employer's statements or policies when such statements or policies are more than
vague statements of opinion or predication and indicate an intent to become part of the
employment agreement. Id. citing Metcalf. 116 Idaho at 624, 778 P .2d at 746 (1989); Atwood v.

Western Const., Inc., 129 Idaho 234, 238, 923 P.2d 479, 483 (Ct.App.1996). "It is well settled in

Idaho law that terms of an employee handbook or personnel manual can constitute an element of
the employment contract." Ferguson v. city of Orofino, 131 Idaho 190, 193 n.2, 953 P.2d 630,
633 n.2 (Ct. App. 1998) citing Harkness v. City of Burley, 110 Idaho 353, 356, 715 P.2d 1283,
1286 (1986) and Johnson v. Allied Stores Corp., 106 Idaho 363, 679 P .2d 640 (1984).

A

question of fact "is presented when the existence of a contract is in issue and the evidence is

conflicting or admits of more than one inference."

Watson v. Idaho Falls Consolidated

Hospitals, Inc., 111 Idaho 44 1 47, 720 P.2d 623, 63S (1986).
Employee manuals are to be evaluated under a unilateral contract analysis. Id. at 48, 720
P.2d at 636. A contract is

151

atnbiguous when there are two different reasonable interpretations

or the language is nonsensical.rn Knipe Land Co. v. Robertson, 151 Idaho 449, 455, 259 P.3d
595, 601 (2011) quoting Potlatch Education Ass'n v. Potlatch School District No. 18S, 148 Idaho
630, 633, 226 P.3d 12771 1280 (2010). Whether a contract is ambiguous is a question of law for
the court, but interpretation of an ambiguous contract is for the trier of fact. 'Id.
The Manual states that an employee is "responsible for reading, understanding, and
complying with the provisions of this Manual." Exhibit A to the Declaration of Hope Coleman,
filed on July 16, 2013. Regarding the employment relationship between the parties 1 the Manual
states:
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You enter into employment voluntarily, and you are free to resign at
any time for any reason or no reason. Similarly, Lightforce USA,
Inc. is free to conclude its relationship with any employee at any
time for any reason or no reason. Following the probationary
period, employees are required to follow the Employment
Termination Policy (See Section 3.13).

Id. at 1.3 (emphasis added). The Probationary Period for New Employees is explained as:
The probationary period for regular full-time and regular part-time
employees lasts up to 90 days from date of hire. During this time,
employees have the opportunity to evaluate our Company as a
place to work and management has its first opportunity to evaluate
the employee. During tliis introductory period, botlt t!,e employee
a11d tl,e Company ltave tl,e rigi,t to terminate emploJJme11t
·
wltliollt advance notice.
Upon satisfactory completion of the probationary periodt a 90-day
review will be given and benefits will begin as appropriate. All
employeest regardless of classification or length of service, are
expected to meet and maintain Company standards for job
performance and behavior (See Section 4, Standards of Conduct).

Id. at§ 3.4 (emphasis added). Regarding tennination of employment1 the Manual states:
When a non-exempt employee intends to terminate his/her
employment with Lightforce USA, Inc., he/she slta/l give
Lightforce USA, Inc. at least two (2) weeks written notice.
Exempt employees slrall give at least fo\U' (4) weeks written
notice.
Since employment with Lightforce USA, Inc. is based on mutual
consent, both the employee and Lightforoe USA, Inc. have the
right to terminate employment at will, with or without cause
during tlie Introductory/Probatio11ary Period for New Employees
(See Section 3.3, Introductory/Probationary Period for New
Employees).

Id. at 3.14 (emphasis added).

Taken as a wholet the Manual is subject to two different

interpretations. As LUSA has argued, the Manual can be read to mean that it is not a contract.
On the other hand, language in the Manual leads to the reasonable interpretation that
employment is only to be at-will during the probationary period and only during the probationary
period is the Manual non-contractual. This is true given that the Manual twice states that during
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the probationary period the relationship is at will. However, once an employee is no longer a
probationary employee, that employee is required to give up to four (4) weeks notice of an intent
to terminate employment. In other words, a non-probationary employee is not free to terminate
the telationship at ,my time. Given the foregoing, the Manual is ambiguous as to whether it is

intended to be contractual or merely advisory and its interpretation should be reserved for trial.
Even if the Court determines that the Manual does not set forth contractual terms, the
actions of LUSA have implicitly established that Huber's employment would not be terminated
without a progressive correction plan, which included Huber being provided a formal written
warning and placed on probation. Huber was employed with LUSA for approximately 19 years.
During this time, LUSA followed a formal written warning process as a "standard operating
procedure." Deposition ofJeffrey Huber at 161: 1-5 attached as Exhibit B to the Nicholson Deel.
As part of this standard operating procedurei prior to tenninating an employee, the employee was
given a verbal warning, followed by a written warning and finally a probationary period. Id. at
168-170. As LUSA had followed a practice of progressive discipline but failed to adhere to this
policy with respect to Huber, Huber's wrongful tennination claim should be allowed to proceed
to trial.

III.CONCLUSION
For the reasons set forth above, Plaintiff Jeffery E. Huber respectfully requests that
Lightforce USA, Inc. 's Motion for Partial Summary Judgment be DENIED.
DATED this

3rd

day of September 2013.

MBULEMAN MOLLERUP LLP

BY:

w~

'Z
Chad M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber
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Moffatt Thomas Barrett Rock & Fields
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Telephone: 208.345.2000
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[ 1 Overnight Mail
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JeffR. Sykes, ISB #5058

Chad M. Nicholson, ISB #7506
MEULEMA N MOLLERU P LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712

sykes@lawidaho.com
nicholson@lawidaho,com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFOR CE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFOR CE OPTICS;

DECLARATION OF CHAD M.
NICHOLSON IN OPPOSITION TO
LIGHTFORCE USA, INC.'S MOTION
FOR PARTIAL SU1\1MARY JUDGMENT
FILED UNDER SEAL

Defendant. ·

CHAD M. NICHOLSO N, declares and states as follows:
1.

I make this declaration based upon my personal knowledge,

2.

I am an attorney of record for Jeffrey Edward Huber, Plaintiff, in the above-

entitled matter.

3.

Attached hereto as Exhibit A is a true and correct copy of insurance policy

documentation produced by Lightforce USA, Inc. in this matter.
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Attached hereto as Exhibit B is a true and correct copies of excerpts to the May

141 2013 Deposition of Jeffrey Huber.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED this "?:i.'"'I day ofSeptembert 2013.

Chad M. Nfoholso~\
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Moffatt Thomas Barrett Rock & Fields
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Post Office Box 829
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Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
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[ ] Overnight Mail
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Honorab le Michael J. Griffin
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Post Office Box 5 86

Orofino, Idaho 83 S44
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Huber w. LightfDrce USA (C!nimler Ccunty, Idaho, Ceae No. CV-2012-3315)

12089832402

T-677 P0006/0ij07 F-047

Polley Inform ation
· Policy Number: 040 0123195 9
Cilenti Jeffrey Ii Huber

Account Number: 0119025 723
Serv1c1ng Agent: 2440S .. Michael W Ai.ker
Report Created: 08/04/2 010 12,10 PM

Insured

Issue Age
Sex

Owner
Address
Sex

Premium Payor
Addrass

Jeffrey E Huber
35
Ms[e
Jefl'ray E Huber
1040 Hazen Ln, Orofino ,ID 83544

Male
Light Force Use
336 H11,;en Lr,, Orofino 1ID 63S44

Primary Beneficiary
Primary eenenclary

tight Force Usa
Lori H1.1ber

Issue Date
PaldwTO Date
Polley Status

07/26/2006
10/26/2010
Premium Paid
0?/26/2092

Maturity t.i~te·
Product

face Amount • Base Polley
Substandard Rating
NAXC I1lustr2itlon Regulation
Dividend Option.
Riders/Benefits
Living Beneflt Rider

AIILlfe LP65 • Nontobcicco • LP65N04

$~50,000,00

NaM

No
Purehaae Paid up Additions

Yes

Polic;y Loan Informa tion
Loan Reite

5,30%
$0.00
$9,99$.4:3
$553,18

Policy Loan Pay Off
*Ma1Clmvm Loen Amount

Loan Interest In Advance

$13,230,49

New PtJncJpal Total Amount

.., 8/412010
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Review and Olaclosuro UmHcd Ely Court Order
Huber va. Ughtforc:a USA (Cleaiw11ter County, Idaho. Caee No. C\1•2012•33!1)

GB_-04-' 11.4 10: 18 PllOM-Pl\JU'I BUHHi\U TNR

121!89832402

T-677 P01l07/ll007 F-047

lhe above valuea are as of: 08/04/10
•i'PPl'l!l<lffl,W lo~n v•lu, ,va1111111•. li11a.n• Oijntl;t LIit P;lh:y ttrvle11 far lh" •ctual amo11n,,

Ca1h Value/ Dividend / Surrender XnformatlQn
Accumulated Dividends
Current Dividends Allowed on Anniversary···
Interest Ot1 The Accumulated DMdends
, Cash Value Of The Paid Up Additions
Face Amount Of The Peld Up Additions
cash Value or The ?remlum Paying Additions
Face Amount: Of The Premium Paying Additions
Total outstanding Loan

Return Of Unearned Premium Paid.
Guaranteed C1.u1h Value
NElt cash Surrender Value
Thi:i ~bove values are a•

$0,00
$0,00
$0.00
$668,83
$2,766.51
$0.00
$0,.00

$0.00
$608,18
$9,517.50
$10,794.51

afs 08/26/10

ETI / RPU InfotmPtlon

$44,500.0 0

Reduce Paid Up Amount
Extended Term Insurance Amount

$252,787,50

extended Term EXJ:)lry Deta

ihe •bove v11lues are 8$ or: 10{26/10
BUlfng Informat ion
Bllllng Mode Selected

ellllng F'orm

Quarterly
Direct BUI

$296.76
$912.26
$1,790,10
$3,442.50

Monthly Premium
Quarterly Premium
Semlennual Premh.lm
Annual Premium
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137

13i

144
1i1,.s

1471
1411

11H1o
1B:l

Jlt,f0Df8,,,,,,,, '' '"''.,,,,,, .. ,, .. , ..... , , . , ,

,,~

JEH0052,1•••••••••••1111 1,,,,,1,,,,,,,,,.1

112

r11um• ............................ ... , • • • •

17!!

D,11001t1on ~•h1b1t ~. 1e • eopy 0114.2, 2011,

D1po1h1on E<hibH Nu. 20 • Copv ot Jeff Hube,••

17
18

li&ymond DeMla

PAGE:

u • cow or gl"Qllp er

11

'a
13

It.I.SO Plll!Se!l't:

Ho,

Dopo11t1on li¥h1b1t N<>. 1~ • copy of aeed of non

1

1~

21
22
23
24
2e

lltP061t10~ l!ll:l11~1t NO, 11 • copy Of deH Df
~on a11e1oaura, Ml\ ecmp,1tn1cn ana
o•1 gnm<>~t, N,Qol37 through NFD05-4B., •• , • ,

HI

II

12

1!.!
14
HI
18
17
18
19
2Q

\Ctd.)

•••1lo. non dt,010,11to d<!GuMo~t. botwe•~
Jaft Huller and 011n Cr11 M dotod
2125,21,19N8, NF00!47 through NF00549, .,,
Depo1ttlol\ ii~h1bit Ho. 13 • C11py cf group of
omon , no tubj ect, ~tween Bon zumhoff and
Dean Cra1na dated 3127108, 111'00550 11nd
NF005S1 ..... ,, .... , •••••••.•• , , ... , •• , • , ••
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Paga 41 (Pages 161~164)
P111g, 1e3

Pag1.1 181
I b011eve tll•t th1ra would b1 varb11, wr1ttan
\
2 a11d a probot1onJry pariod that wu th• ea111p1ny pol Icy,
Q. Punuant ta tha ou10pany nploy.. manual?
i
A, v... Arid Jutt tn• tt11ndnd op,ratlng proooclure
4
5

tn1t wo
Q,

,

Md Odllorod ta ovar th• y1&r1.
So, did you undaratand that the r,mn1 w1rn1ng

T pr,:,ceu then ta b1 lik1 the eorreotlYt aot1on proooH
11

Q

dhcu111d In L1 vhtfur.:i,' i •mploytt 111nu11'1
A, Whioh l bt11tvt U wn•t l lust du~ribod:

tho
And I

A,
Q,

Yu, l raad that Hotion.
Ckay •• , hfar, you 11un1d e,hiblt 1e1

A.

Yn.

Q,

I policy 1nd prooadurn, thlft, frtudultnt btn,vlor ,nd/or
O 1ny unlawful b•htv1or?
YU,
And ttlo company could da that w1thout 1 Ubl 11 ty
12 to you u~d•r !~n1b1t 10, did you und•r•uno that?
10

A,
Q.

13

A,

14 yea, l b1111v1 that to bv tru,,

u .XH1BIT9:

Q, Whon )'OIU a1iln•II l!lll\1~1t NO, 1B, did you
18 und1r1t1M tl\Jt l1Dlltforco hod tho rl;ht to oummar11y
17 dho1tt you or immediat•ly tua1nata your omp10Ymtnt for

15

111 acta at wllfui milconduot or th• 11kt? ,Agf1", that'•
111 that paragraph 3 ,Z,3 •t tnt !lotto• Of pa;o 11v• ••
20 b11tto• of PJH .,,. Hd tlta tap a1 pa;, 11v1n or !xhib1t

YH,
(Dtpos1t1on !~hlblt No, 17 markod for

1e 1dont1f1oat1on,)

(llY 1111. HUSCH) 1/ould you rnhw bMb1t No, 111
Q,
18 or axcu11 n, Ha. 17 lrld Ull o whon you're done if
111 this lppnrs to be a true """ ~arract copy of Ll~htfarca

17

20 USA, lno, •a, omplayee manual

H

rnlnd Novt~hr

A,

A;aln,

23 00•1uny or

% would

ih' 1f I

wu otn1 ina

from the

um,tltin; lik• that, that that ny bt

tl\t

liut that w11n't 1ndlo1ttd to ~,. l n,d no
35 lndtoatlon •• l ukod Ray when 1 wa1 Hkinu about oth,,.

i4 OHB,

Yli, to llY ~~OIIIIOdge,
h Exh1btt 17 • oopy or tnt omp1oyH
u manual th1t n, tn tfftot frOIII No~uber i, 2005, un\H
28 yo~ ondod yovr emplaym.nt wHh Ll;htforo,?
22

A.

23

Q,

Okay,

A,

Na.

Page 164

P11g11 1B2

1 thing• tnat

I had dona wronv ar what oth,t HPlOYtU

2 Uld tllat I ...... 1tol1 fr11m tha OOIIIPIAY,

had

WH tMrt

3 anmathlni 111ot• yo~·r• not to111na •o? Ha aald, No, yau
4 havtn•t noi• Tro• the •••piny to ay knawlldg•, Ht
~ uld, I dQn't want to ;at into 111 tl\t dtta111 lrld rakt

I ovor 111 th, 1'aah, Thtt' • part of tll• roaaon why %
7 1tktt tht!!I to Oof1na why they were lattln; H go, Arid
a tn th1t 1attar fro• Honn:a on about AUgun nd, and in
9 tnn IM natH there W81 ....... ,nd t asked for ..
10 001~hh lht, and l didn't reo1tve I Hmplete 111t at
II that tiaa •• H 1hv 1t1t11 in tnat lttUr 1" A\lQUI\ lrd.
Q, And my queation II, dld ygu rHd ih1* Hnt•nco
13 at the ~ottam 11f pau1 1iM of e~l\1~1t 11 •M tll• \Qp of
14 p1~1 11v,n •t tht t1u yo~ signed ExhtbH 1e or llefore,
15 and thH Hnten<:• eaya, Summary d11mhUI f~r the

12

111 purpo,n af thia olauu 11 datln,d u 11m1dU1t1
17 tumlnat1un af 11ployo11nt, ro~ &GU or wllrul
U 1111,co~dvot, •arlaua irnchH or adhtrengt to i,011cy ,M
II pru1dur11, th11t, fOUdU10nt bahav1or 111~/or any
A.

Au11n, I ~~ld lOQk at tMt

a1

b1in; unlawful

22 H bo1"0 etealina, fr1udullnt, yn ••
23

HA, SYKl!S:

Thare waft rtv111Gnt 11,do to that,

o..

llhen w1r1 r1vH10~• •UO?
l don't romomhr th• ax1et date, but thin w•r•
4 roviolona mado ta that rru11 2005 •• a1no1 ZOD5 1ov1ng
5 forward. %'• 1ur1 th, most ourrent e~phyoo 11anual w11

,.,,

e th,r•
7 ,a1a.

II that

1t ~'I t1•o boror~ I wnt Dn my vooat1on In Hoy of
TIiey would h1v1 1 copy of th1t,
WH

1n tht fill ,nd

wu

Th,t'I ,o•,t~1ng

updated and rov111d lan;

9 aftor 2005.
Q, Okay, DIO yau un th• eurr1nt ven1on or th,
11 L1;htforc, HP1oyn •e~vnl 1n your wQrk n L1;htrorca?
A, D1d l UH it? Old I 1ub~1t It or tond 1t out
12

\0

13 ta 1mployoH ot ••
Q, ll1d '.fOY ~st it in connection with your
14
!!I ~•pl oy11ont 1n •ny way?

A. Pr'ior to 2005, % would htv• looktd ot it and
11' agr11d to 1 t,
Q. llo. Wl'lat I'm uy1ng 11, wh1ttv1r tht v,nlo'I
11
HI of thl up101ttt 111,nu,1 wu In offoct, did you uu th1t
111

20 manual 1n oonnactlDn with your HPlOIYHllt w1th

20 1m1Jwful b•h•v1nr.
21

a,

21 2005.

21 111,
22

~!I,

Ol<llY, ,O.M did you und1r1t1nd then thn t~~
II OQmpony ~ov)d tor11inato you 1mmadlata1y for ,ah of
7 wilful mhoonduct, 1ar1ou1 brwaohu of a<lhtrtnou to
I

11

1S

Did you road netlon 3.2.3 ••

(~Y

11 n~•••r or writnn •• verbal or wr1ttln w1rn1ngJ beforo
12 y11u •• thlrl WH three, :So, ! don't h1vo tho ampl11yaa
13 •tnUel wn•n 1 011n look at it ri9ht at thh 1101111nt, but,

10 VtrbJl, tM wrHton 11\d the probationary p1rlod.

HUSCH)

ll.,

"'·

Yau nnd to

Hsun to hh que1tl11n

24 and 1nsw1r Ms qutst1ona, Lhhn to whit 111'1 ukln;
:!6 you ond anawer hh quntian.

21 Llgntfotaw,

~i

A,

I would hav• to H)' yn,

23

ll.,

DIiiy.

24

A,

Uno 1t H , DU1do11ne Of Qompany rulH,

25

Q,

Okay.

How 01 d you uee tne menu,1?
Do you faal that tho •• what,Yer vttalon
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Page 42 (Pages 165-168)
Page 185
1 or thl HPl oytt Nanull

wu

curr,nt applied

t.c,

an

2 ""Floy,11 at L.1ghtforo,7
A, No, nat necuurny b•cauH nianaur1 had
3
~ difhr1nt pay for ban,flt., 11kt 111,d1011 for oia•plo,
I "•nag•r• hH ~1fnnnt vacation allowance thoy could
Ill ,ooruo, In 9111n•rai. yea, but th11r• war• •• th•ro wor•

l\1Ght,

A,

tha

P11g11 187
Can you nk that quutlun a111ln,

2 pluU,
~

OkJY,

ll,

My qunt1an 1a whatovor omployn ••nual

4 W!I ln 1ftnt ••
&

Did tht prov1e1on, rogording corrut1va act1Dn
1111 1n 1f1tot wh•n 1t wu in
1a 1ff1ct apply tD all '"PlOYIH, i.,n,aor,, and non

Q, •• aith•r thh on• or 1 1ub1tqutnt Ont, woul~
'r th• 1tandard1 or oonduot orov111on1 or th~u .. nu111
a •PP11tO to Dotn Hna;•r• and ncn man1;ar1 1111<0?
A. Juat a 11cand, Yu, Oh, 1orry, I dl~n·t
1;1
tD finiah rooding th• lut portion, I waul<I oay with tha

11 managoro allk•7

11 1Mu1pt1on of Ynoutnorliod UH

T

ac:111111

di ff•r•nc••.

a,

a

e In t~• up1oyee manual that

A, G1Vo mo J Hcond ta raad that.
IS nrt1ou1 ~r manu,n

12
14

Q,

r11

whatavu .unua1

1111

In thh

1n aff1ot.

wnat 1 •11

!ti aaktn; ia were th, 1111nag1r1 and non ~,naaor, ,u~loct ta
n tho .... oorr.ot1V• aot1on po1iciu1

A,

17

u
tu

YH,

I'" looking at th• vao.t1on po11oy 011 paa,
tw1nty•two Hot1on S,O of e~h1b1t 17, Da you 11• that?

~O

Q,

A,

YU,

2:t vacatian pv1iOy that "OUld

"avo

1ppl11d ta Hna911r1 wh•n

n tna

m,nu11 w11 in 1ff1ct; 11 that

24

A.

Th1t' 1 oorrtot,

2&

Q,

TM• did nat apply ta ••n•11•r17

eorrtat1

I

or th• t11&phanaa and

12 oo~panv-ownoo oqulpmant and w1th th1 1xu1ption or ui1ng
1:, oo~pany oqulpmont fer pu~pan1 cthor thin bu11n111.
14 Tho,• ltoma far cortaln p1oph wart allowu 1n oerU1n
1S oxamplH, I didn't h••• to g1t speo1al porm1u1on to
18 mak• • Ptrtonol pMno call if I noadod to. I didn't
17 h,v, to a•t permi111cn to u10 a pion Df •• o•rt11n
11 plecu of company ,~u1p~trlt tnlt wn t•p,eted tor •• to
19 bt •bl• to dtUrm1M In SOH tar• ~ and D or tntlng, t
20 uiod a oamblnatian at c;mpany 1oopu, for •-••PlO, 1n •l'
:11 own rifht, NI' ovm JMMO to n varia~• thin;• that HY
2.2 hallt bHn on my own time, but 111 1aad1 to l11rnlrlg how
23 ta do your Jab bwthr, and 1t was Jll p1rt of your

24 paraan•l 11ft at • etr01n level with e Hnagar da11
211 1pply to uoin; coap1nr 1~uipm1nt for things wt .,...r, not

Page 188

Page 1116
waa apon ta b1 m;d1fh~. For u1molo, jf
2 oortain mana91r1 won hlr1d, lcmttl~U tnev wo11l<1 l:lrfn;
I th11 in with four nlk.t 1nc1nt1~, vacati•~ ri9ht off t111
4 bat b11ng n1rod on, So, It wun't follow,d a hundr•d

1 nunaarlly having u Qtt 1utnorbn1on 1~r the u11 at
It wun•t e~pooted for ma ta ;1t
:i thaH produetl,
;) 1uthor1zu1on to un a company tNck, ar 11poo11lly if I
4 nail to make • p1raon11 run. So, th•rt't •~otpt10M tc

s ~ar..nt lik, it TIii with produot1on ~rl<ert,
a. So, 1f 1o•obody cams in with a 1pachl
e
7 a;ree111ont, tn1n tnalr vacatioe ,aarual wou1~n·t ba

e

A,

tt

B 1ubjoot ta thU ,onedule In tho taplor11 handbook, 11
a whet yau'ra nyln9; h th•t r1~1\t?
A, nat' $ pou!bla ft • 1p1elll 1;r11,1111nt WIS
10
11 c1ptur1d and wrltton,
Q, Did tlle 1t1nd1rda ot conduot that wu In tilt
12

13 up1avn manual, wh•to,tr cnt "'" ourr,nt, 1ppl11 ta
14 1111nag1r• •no non "''"'~'"' 1lllte \11 thh particular ••
A, h that 3.1.1 in thud
19
Q, In thh ~•ttioylar ••nual, Z think tnoy era at
18
17 ?•OH fo~rtoon and fiftu11,
A, 1 lla111 cornct1ve 1othn on p•g• ttn 1n th1t,
19 II that wnn vou•n tali.in;
Q, No. r·~ talkfo~ about at.nd,rd1 of oonduot
ia

11

•••ut?

21 11otion ~.
A, OK..111.
H
ll:. I tn1nk l"D'Vt alrea~y eaid carractiva a;tlan 1n
23
14 3,1,3 appHn ta 1111nagor and non 11n1g1to •l1kt: ii thlt
21 oornot?

! than
7
e
11

10

11
12
13

twQ
Q,

rv111 l would say,
Are th1r1 any othar axa1ptions th1t ycu

OK1y,

••n think oft
Not 1n th11, no,
a. Did you •vtr ttr1111neto onv emp1oya11 n
t.1G~tf11r;1?
A. l was involvtll 1n tno torm1nat1ar, af a few, not
vary many; It wn alway, with 1am,on1 thU wit UtfnO
at !JU~ HR penoll, If you '11111, ot tno t;11, It may not

A,

14 tlalf• bHn tl\11r oHiGial t1th, Thora wo1 a1way1
111 umeane e1ae aa a wit.nan. l don't ,v,r r••••ber
111 t1rmln•tin; •nyun• without l\ov1na oUGuuad 1t witll the
17 ,,pr~p~1•tt ••naaera that handl1 amplay11 1'11u or
111 havinr, them prannt.
Q, Wno oo you remember tarm1natfo;?
A. l'm tryinu \a think. af .... I c•l\'t tMrlk •• I
21 don't rnlly •• l rttllY o•n•t roc,11, tt waa a amall
22 num~er, Terry l!vonaan, l think that 01 Ith laat noH.
23 J wt:I prtunt during tht tor•1not1o~ of I r.w employ•aa,
z+ i:,,it 1t 11,uolly wun•t myulf that TIii t1rminatin1 thH.

19

20

25 l didn't have toD Hny p1opl1 und1r

111)'

d1rnt
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Page 169

P1:1ge 171

I dep,rt111e11t, 1r yau will, lik• II. and D whoro ! h.•d to

1 loyalty and ob1di•nc1 th1t 1111~1oyen neve to tha1r

2 uKe t~,t ~eter11!natlon or tarmtnat:o tham. Hope Coleman
3 waa lnvolvod with Dawna Leaf and n wn Honlka, !

3 f1011W Ind 10'.r'f.ltV 1,d QbO~ionoa tn L1ght1arca whan

,4 balhve.

~

Do you btl11ve you hM f1duo1ery dut1ea ~1

2 amployura,

you wara • 111ca pr11ld11nt of Lhhtfurou?

e

Q,

I 'II aorry, Dawn• Luf'i

S

ft

A,

Dawn• La•t

6 hO~Ht, YU,

workod under Hepa Coleraan,

WH • •

A.

Yuh.

I bt11'vt I nnded to be loy~l 1nd

7 Thot wa1 a d1oilion ! wu tnvoWtd In, of oourH, and

'I'

Q,

a Hope

Coleman ultimataly mad• that choln. tt wn h•r
0 1mploy11 In har departm•nt, ! ~tlUVt ~on1kt wn

e

A,

~

Q,

n well, That'•

IC

HR. HUSCH:

11

THl! !le:PO!ITERI

12

~R, HUSCH:

10 1nvo1vtd 1n th,t

11 rooollei::t at this paint,
12

all I can roally

11• r11lly didn't hav• much of

a turnov1r r1ta.

Okay,
Ytt,

And faithful and obod11nt1

Okay.
Can you mark that H E•Mblt 19,

It would bl 11,

18,

13 11XHl&ITS:

13

Q,

Okay.

14

A.

Th•r•• $ fflore of , verbJl or writt•n and/or bath

(Dupo1ition Exhibit No. 18 .arktd for

14

l

19 wun1ng1 and u,uollY tM employ•• wnon prcparly notHiod

1! idunt11'io,tlon,

16 of th air aotion1 adjuatad aooordln;ly.

11

Q,

(IIY MR, HUSCH)

Q, Sa, did you aotually tarminat. Ttrry l!vtrion or
IT
1& h thh ju1t on• wh•f• you wtrt ln~oi-u 1~ tM

17

A,

11,:,, not r1111y.

18

Q,

Okay.

1i t.r10tn1t1on?
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336 .9712
sykes(aJ. law idaho.com
nicho lson (cv, lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

PLAINTIFF'S
MOTION TO SEAL EXPERT WITNESS
DISCLOSURES

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for an Order Sealing Plaintiffs
Expert Witness Disclosure.
On February 12, 2013 , pursuant to stipulation of the parties, the Court entered a Protective
Order which, in part, established the procedure for filing information deemed confidential with the

PLAINTIFF'S MOTION TO SEAL - Page 1
1:\ 10085.002\PLD\MOTION TO SEAL (EXPERT DISCLOSURE) 130830.DOC
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Court. On August 7, 2013 , Plaintiffs Expert Witness Disclosure was filed. Plaintiffs Expert
Witness Disclosure contained information and exhibits which had been designated as confidential by
one or both of the parties to this suit.

However, Plaintiffs Expert Witness Disclosure was

inadvertently not filed under seal. As information and exhibits within Plaintiffs Expert Witness
Disclosure have been designated confidential, and pursuant to the Court' s February 12, 2013 Order,
Plaintiff requests that Plaintiffs Expert Witness Disclosure be placed in the envelope attached to this
Motion and that Plaintiffs Expert Witness Disclosure shall not be available for public inspection ,
subject to further order of the Court.
The undersigned as conferred with counsel for Defendant Lightforce USA, Inc. and has been
authorized to represent that Defendan t joins in this Motion .

DATED this ~

day of August, 2013.

MEULEM AN MOLLER UP LLP

BY:
y E. Huber

PLAINTIFF'S MOTION TO SEAL - Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the2'Dt'-- day of August, 2013, a true and correct copy of the
foregoing Plaintifrs Motion to Seal Plaintifrs Expert Witness Disclosure was served by the
method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
1
101 South Capitol Boulevard, 10 h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

[
[

]
]

[j. ]
[
[

]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

___ J

Copy via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 W. Main
Grangeville Idaho 83530

Chad M. Nicholson

PLAINTIFF'S MOTION TO SEAL - Page 3
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Clerk Dist. Court
Clearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt. ISB No. 8895
MOFFAIT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-S384
gth@moffa tt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336

Plaintiff,

vs.
LIGHTFOR CE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFOR CE OPTICS,

NOTICE OF SERVICE OF
DEFEND ANrs SIXTH
SUPPLEM ENTAL RESPONS ES TO
REQUEST S FOR PRODUCT ION OF
DOCUME NTS

Defendant
NOTICE IS HEREBY GIVEN that on the 6th day of September, 2013, the
original of DEFENDA NT'S SIXTH SUPPLEM ENTAL RESPONS ES TO REQUEST S

FOR PRODUCT ION OF DOCUMEN TS and a copy of the NOTICE OF SERVICE were

NOTICE OF SERVICE - 1

cnant:3003528.1
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served by the method indicated below and addressed to the following at the address shown
below:

Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boi::1e 1 ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATI, THOMAS, BAR.REIT, ROCK &

FIELDS, CHARTERED

~J.----

B y ~ ~ .:Oe Firm

T.Husch

Attorneys for Defendant

NOTICE OF SERVICE - 2

Cllcnt 3003528.1

767

09/08/201 3 16:45 FAX

2083855384 1

MOFFA TT THOMAS

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829

Boise, Idaho 83701
Telephon e (208) 345-2000
Facsimile (208) 385-5384
gth@moff att.com
ajr@moff att.com
13782.025 3

Attorneys for Defendan t
IN THE DISTRIC T COURT OF THE SECOND 1UDICIA L DISTRIC T
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARW ATER

JEFFREY EDWARD HUBER, an individual ,

Case No. CV-2012-336

Plaintiff,

vs.
LIGHTFO RCE USA, INCORPO RATED,
a Washingt on corporatio n, doing business as
NIGHTFORCE OPTICS,

NOTICE OF SERVIC E OF
DEFEND ANTLIG HTFORC E
us~ INC.'S ANSWERS TO
INTERR OGATOR IES [NOS.16- 18]

Defendan t.
NOTICE IS HEREBY GIVEN that on the 9th day of Septembe r, 2013, the
original of DEFEND ANT LIGHTF ORCE USA, INC.'S ANSWER S TO

INTERR OGATOR IES [NOS. 16-18) and a copy of the NOTICE OF SERVIC E were served

by the method indicated below and addressed to the following at the address shown below:

NOTICE OF SERVICE - 1

Clll;!fll:2974374 .1
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Jeffrey R. Sykes
Chad M. Nicholson
LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
MEULEMAN MOLLERUP,

[rn 003/003

MOFFATT THOMAS

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

B~/.ffrr~
T. Huschf theFinn

Attorneys for Defendant
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Jeff R. Sykes, ISB #50~8
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712

sykes@lawidaho.com
nicholson@law idaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORA TED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS;

MEMORAND UM IN OPPOSITION TO
LIGHTFORC E USA, INC. 'S MOTION TO
QUASH SUBPOENA OF PRESNELL
GAGE,PLLC

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys
of record, Meuleman Mollerup LLP, and files this Memorandum in Opposition to Lightforce
USA, Inc. 's Motion to Quash Subpoena of Presnell Gage, PLLC.

I. INTRODUCT ION
As the Court is aware. this involves a determination of the goodwill value of Defendant
Lightforce USA, Inc, ("LUSA"). As such. Huber has retained an expert witness, David Cooper,
to conduct a valuation of the LUSA. In conducting this evaluation, Mr. Cooper has reviewed the
information provided by LUSA to Huber, including various tax returns. Declaration of David
MEMORANDUM IN OPPOSITION TO LIGHTFORCE USA, JNC.'S MOTION TO QUASH SUBPOENA
OF PRESNELL CAGE, PLLC - P112c l
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M. Cooper in Opposition to Motion to Quash Subpoena of Presnell Gage, PLLC at,, 2-3. The
information contained in the tax return is based upon information provided by LUSA to Presnell
Gage, PLLC. See Id. at

,r 4.

As the information set forth in LUSA's tax returns is based upon

information provided by LUSA to Presnell Gage, PLLC, Huber served on Presnell Gage, PLLC
a Subpoena for Production of Documents, Electronically Stored Information and/or Tangible
Things of Presnell Gage, PLLC (11Subpoena").. See Exhibit A to the Declaration of Gerald T.

Husch in Support of Defendant's Motion to Quash or Modify the Subpoena of Presnell Gage,
PLLC (..Husch Deel."). Notably, the subpoena served on Presnell Gage, PLLC seeks only the
production of documents and does not attempt to elicit testimony. Id. The information sought
by Huber is to verify "line items" on the LUSA tax returns.
Despite the relevancy of this information, LUSA seeks to prevent disclosure of the source
documents for its tax returns via an assertion of the Accountant-Client Privilege ("Privilege").
LUSA 1s Motion to Quash or Modify the Subpoena of Presnell Gage, PLLC {"Motion") should
be denied as (1) LUSA has failed to comply with the privilege log requirement of Idaho Rule of
Civil Procedure ("Rule") 26(b)(S)(A) and (2) LUSA has failed to meet its burden of establishing
that the information sought is privileged. LUSA's Motion also seeks to prevent discovery of
certain matter on the grounds ofrelevance. As will be demonstratedt this argument fails as well.

II, ARGUMENT
A. LUSA 1s Motion to Q11asl, should be denie,I for failure to comply with rule
26(b)(S)(A).
Where a party withholds infonnation under a claim of privilege, that party is required to
provide a privilege log that ''describe[s] the nature of the documents, communications, or things
not produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege[,r'

I .R.C.P

MEMORANDUM IN OPPOSITION TO LIGHTFORCE USAi INC.'S MOTION TO QUASH SUBPOENA
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26(b)(5)(A). Instead of identifying documents which are subject to the Privilege, LUSA merely
claimed the privilege to any docmnent that may be responsive, whether such documents ex.ist or

not. See Memorandum in Support ofMotion to Quash or Modify the Subpoena ofPresnell Gage,
PLLC at 5 ("These documents, to the extent they exist ... and documents related to transactions
involving real property ... are, to the extent they exist ... [.]"). If responsive documents do not
exist, then there is nothing to produce and the issue is moot. On the other hand, if responsive
documents exist, LUSA is required to provide a privilege log that would allow Huber, and the
Court, to assess the applicability of its assertion of the Privilege. As no privilege log has been
provided, LUSA has failed to comply with the Idaho Rules of Civil Procedure and the Motion
should be denied.

B. LUSA !,as failed to establish tltat the l1tformntio11 sought is s11hject to the Privilege.
The party who asserts that infonnation is privileged and exempt from discovery has the
burden of establishing that the information sought is in fact privileged. Nightengale v. Timmel,
151 Idaho 3471 351,256 P.3d 755, 759 {2011). LUSA cannot carry this burden.
The Privilege protects confidential communications between accountant and client.
I.R.E. 515(b) & I.C. § 9-203A(l).

The evidentiary rule only protects confidential

communications that are made "in furtherance of the rendition of professional accounting
services[.]" I.R.E. 515(a)(5). The statutory rule protects communications made by a client to the
accountant or to advice given to the client by the accountant. J.C. § 9~203A(l ). The Idaho
Supreme Court has held that the Privilege "is intended only to prevent the disclosure of

confide11tial information imparted to an accountant, not to prevent all disclosure of an
individual's financial affairs. 11 Capps v, Wood, 110 Idaho 778, 782, 718 P.2d 1216, 1220 (1986)
(emphasis added). "Financial records and data which are not privileged in the hands of the client
cannot be shielded from discovery deposition or subpoena by transforring them to the client's
MEMORANDUM IN OPPOSITlON TO LIGHTFORCE USA, INC. 'S MOTION TO QUASH SUBPOENA
OF PRESNELL GAGE, PLLC - Page 3
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accountant." Paper Corp. of America v. Schneider. 563 So.2d 1134, 1135 (Fla.App. 3 Dist.
1990) (citations omitted) applying F.S.A. §§ 90.5055 & 473.613. See also Fisher v. U.S., 425
391, 403-404. 96 S.Ct. 1569, 1577 (1976) (noting that. with respect to the attorney-client
privilege, "This Court and the lower courts have thus uniformly held that pre-existing documents

which could have been obtained by court process from the client when he was in possession may
also be obtained from the attorney by similar process following transfer by the client in order to
obtain more informed legal advise").
Paragraphs III.A through III.E of the Subpoena seek documentation that will validate or
invalidate information set forth in LUSA's tax returns and representations made by LUSA
regarding its assets and/or liabilities. If this information remained within the physical custody of
LUSA there would be no question that this documentation is discoverable.

The mere

transmission of responsive documentation to an accountant does not bring the documentation
within the Privilege,
Paragraphs III.O through Ill.N. seek information about the valuation of Ray Dennis'
shares in LUSA. This information is discoverable as an issue in this case is the value of LUSA
and its goodwill, Documentation maintained by LUSA regarding the value placed upon Ray
Dennis's shares in LUSA is certainly be discoverable.

The mere transmission of such

documentation to an accountant does not immunize this information from discovery. Likewise,
valuation information that may have been provided to Presnell Gage, PLLC by a third party is
not protected simply because it sits in an accounting file.
Paragraphs III.M through III.Q request communications and/or correspondence between
Presnell Gage, PLLC and the Internal Revenue Service, the Idaho State Tax Commission or
other governmental entities.

There exists no privilege for such communications as the

conununication would be with a third party - not between accountant and client.

I.R.E.
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515(a)(5) ("A communication is 'confidential' if not intended to be disclosed to third persons
other than those to whom disclosure is made in furtherance of the rendition of professional
accounting services to the client or those reasonably necessary for the transmission of the
communication.'').

Paragraph III.R seeks documentation related to real estate transactions. If documentation
exists regarding a real estate transaction between LUSA and a third party, that documentation
does not become privileged simply because it is handed to LUSA's accountant.

A simple example demonstrates the failings of LUSA's argument. Assume that LUSA
had the one and only copy of the Company Share Agreement ("CSO") at issue in this suit.
Under LUSA's construction of the Privilege, the CSO would become privileged and immune
from disclosure if LUSA provided the original to Presnell Gage, PLLC when asking for advice
regarding the tax implications of the CSO. Huber will concede that in such an instance LUSA
questions regarding the tax implications would likely be subject to the Privilege. Likewise, the
advise conveyed from Presnell Gage, PLLC to LUSA would likely be subject to the Privilege.
However, the CSO itself would remain discoverable.

If the Privilege is as broad as LUSA asserts, there is nothing to prevent a litigant from
forwarding all relevant financial documentation to an accountant contemporaneous with a
solitary question about an accounting issue and then refusing to disclose the documentation as
subject to the Privilege. Such a privilege is broader than the attorney-client privilege and the
work product doctrine and would eliminate discovery of financial documentation.
LUSA has failed to set forth any grounds to demonstrate that the requested documents
were confidential and exempt from disclosure prior to transmission to Presnell Gage, PLLC. As
such, the Privilege does not extend to the requested documentation.
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C. Hllber•s req11est for comm1micatio11s between Presnell Gage, PLLC a11d the
lntemal Reve1111e Service, tlze Idaho State Tax Commissio11 or other govemmental
e11tity is reasonably calcr,{ated to lead to tire dlscovery of admissible evirle11ce.

Discovery is to be permiUed where ''the information sought appears reasonably
calculated to lead to the discovery of admissible evidence." I.R.C.P. 26(b)(l). As the Court is

well aware, and as has been mentioned previously, this case involves the valuation of LUSA and
its goodwill.

Given that Presnell Gage, PLLC is an accounting firm, any communication

between it and a governmental entity is likely to be relate to the financial state of LUSA. As the
financial state of LUSA is at issue in this suit, Paragraphs III.M through IILQ are reasonably
calculated to lead to the discovery of admissible evidence.

III, CONCLUSION
For the reasons set forth above, Plaintiff Jeffery E. Huber respectfully requests that

Lightforce USA, Inc.'s Motion to Quash Subpoena of Presnell Gage, PLLC be DENIED.
DATED this I 0111 day of September 2013.
MEULEMAN MOLLERUP LLP

BY:

Chad M. Nicholson
\
Attorneys For Plaintiff Jeffrey Edward Huber
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LJGHTFORCE USA. INCORPORATED,

GAGE,PLLC

a Washington corporation, doing business as
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provide expert witness testimony on behalf of the Plaintift Jeffrey Edward Huber, in this matter.
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The tax returns and accompanying schedule~ have values listed for ..line items''

on the returns and schedules. Based upon my experience as a certified public accountant, 1hc
values would be derived from information provided by LUSA to its accountant.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.
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I.

INTRODUCTION

On August 28, 2013, this Court ruled that the Company Share Offer ("CSO" or
"Offer") is a plan governed by ERISA. 1 Lightforce USA, Incorporated ("Lightforce") now asks
this Court to hold that the CSO is an ERISA "Top Hat Plan." The CSO meets ERISA's definition
of a Top Hat Plan because the CSO is:
a plan which is unfunded and is maintained by an employer
primarily for the purpose of providing deferred compensation for a
select group of management or highly compensated employees.
29 U.S.C. § 108l(a)(3). In order to reach the holding requested by Lightforce, this Court need be
satisfied as to only three things:
•

That the CSO is unfunded;

•

That the CSO was maintained by Lightforce; and

•

That the primary purpose (not the sole purpose) of the CSO was to
provide deferred compensation to Mr. Huber as a select manager or highly
compensated employee.

1

After Lightforce filed Defendant's Motion for Partial Summary Judgment, the Court
issued its Order Re Plaintiffs Motion for Partial Summary Judgment and its Memorandum Re
Motion for Partial Summary Judgment. In its ruling, the Court decided that the CSO is an
ERISA plan but did not decide what kind of an ERISA plan the CSO is. With regard to the latter
point, the Court ruled that: "There is a genuine issue as to whether or not the plaintiff was a 'top
hat' employee." Memorandum Re Motion for Partial Summary Judgment, p. 3. Lightforce
agrees that there is a genuine issue of fact that precluded entry of summary judgment for plaintiff
to the effect that the CSO is not a "Top Hat Plan." However, Lightforce does not know whether
the Court's ruling also means that the Court believes there is a genuine issue of fact that
precludes entry of summary judgment for Lightforce to the effect that the CSO is a "Top Hat
Plan." In addition, on September 3, 2013, plaintiff filed his Memorandum in Opposition to
Lightforce USA, Inc.' s Motion for Partial Summary Judgment, in which plaintiff argues that the
CSO is not a Top Hat Plan. Therefore, defendant respectfully continues to request the Court to
rule that the CSO is a Top Hat Plan.

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT - 1
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Lightforce submits that a determination that the CSO is a Top Hat Plan is appropriate
considering each of these factors in light the record in this case, the statutory language of ERlSA,
and the weight of case law authority directly on point.
Notably, it was plaintiff-not Lightforce-who first alleged the CSO is an ERlSA
plan. On or about May 28, 2013, plaintiff filed an Amended Complaint alleging all but one of
the key elements necessary for this Court to declare the CSO to be a Top Hat Plan. In this
regard, plaintiff alleged in his Amended Complaint that:
57.

A "lop-hat plan'' is an ERISA plan maintained primarily for the purpose ofproviding

deferred compensation for a select gro·up of m.anagemeot or highly compensated employees that is
exempt from the fiduciary, funding, participation and vesting requirements applicable 10 other

employee benefit. plans.
58.

At the time the Offer Agreement was entered, Huber was a member of management

and a highly compensated l,'lllployee ofLightforce.
59.

The primroy purpose of the Offer Agreement was to provide deferred compensation lo

Hubt'f.

Amended Complaint p. 10,

,r,r 57-59.

In his deposition, plaintiff admitted that all of the

allegations of his Amended Complaint are true. See 7/16/2013 Declaration of Gerald T. Husch
("7/16/2013 Husch Dec."), Ex. A (Excerpts of Deposition of Jeffrey Huber), 13:6-12 (plaintiff
admits that everything in the Amended Complaint is true and correct to the best of his knowledge
and infonnation and contains nothing plaintiff believes to be untrue). Then, on July 1, 2013, it
was plaintiff who moved this Court for an order that the CSO is an ERISA plan. See [Plaintiffs]
Motion for Partial Summary Judgment p. 2.
On August 28, 2013, this Court entered its Order Re Plaintiffs Motion for Partial
Summary Judgment ("Order") and supporting Memorandum Re Motion for Partial Summary

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT - 2
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Judgment ("Memorandum"). In its Order, the Court held that the CSO is governed by the
Employee Retirement Income Security Act, 29 U.S.C. § 1001, et seq. ("BRISA"). However,
what plaintiff did not affirmatively request, and what this Court did not decide, is what type of
ERISA plan the CSO is. Here, Lightforce submits that the CSO-which admittedly qualifies as
an employee pension benefit plan-easily meets the definition of that special form of an
employee pension benefit plan known as a Top Hat Plan.

2

In addition, Lightforce respectfully submits that it is entitled to summary
judgment on plaintiffs claim of wrongful tennination of employment. Under Idaho law, there is
a presumption that employment is at will in the absence of a contract setting forth a fixed term of
employment or limiting the reasons available for discharge.

The presumption of at-will

employment may be rebutted when the parties intend that an employee handbook or manual will
constitute an element of an employment contract. Whether a particular handbook does so may
be a question of fact, except where, as here, the handbook specifically negates any intention on
the part of the employer to have it become a part of an employment contract. See Mitchell v.

Zilog, Inc., 125 Idaho 709, 712-13, 874 P.2d 520, 523-24 (1994). The Manual at issue in the
case at bar does not create an express or implied limitation on Lightforce's ability to terminate an
employee at will because the Manual expressly provides: "The contents of this Manual shall not
constitute nor be construed as a promise of employment or as a contract between [Lightforce]
and any of its employees." Because the Manual specifically negates any intention on the part of
Lightforce to have it become a part of an employment contract, plaintiff cannot create an issue of
Plaintiff agrees that the CSO is an "employee pension benefit" plan, rather than an
"employee welfare benefit" plan, such as a typical health insurance plan. Amended Complaint
p. 11, 160 ("The Offer Agreement [CSO] was and is an employee pension benefit plan as
defined by ERISA.").
2

DEFENDANT 'S REPLY MEMORAND UM IN SUPPORT OF
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fact and Lightforce respectfully submits that it is entitled to summary judgment dismissing
plaintiffs wrongful termination claim.
II.

SUMMARY JUDGMENT STANDARDS IN COURT TRIALS

Usually, when ruling on a motion for summary judgment, a court is not permitted
to weigh the evidence or to resolve controverted factual issues.

AID Ins. Co. (Mut.) v.

Armstrong, 119 Idaho 897, 900, 811 P.2d 507, 510 (Ct. App. 1991), citing Altman v. Arndt, 109
Idaho 218, 221, 706 P.2d 107, 110 (Ct. App. 1985). However, where, as here, the court will be
the ultimate fact finder and both parties move for summary judgment, basing their motions on
the same evidentiary facts, theories and issues, then summary judgment is appropriate, even
though conflicting inferences are possible, so long as all the evidence is confined entirely to the
record. Armstrong, 119 Idaho at 900, citing Currie v. Walkinshaw, 113 Idaho 586, 592, 746 P.2d
1045, 1051 (Ct. App. 1987). See also P.O. Ventures, Inc. v. Loucks Family Irrevocable Trust,
144 Idaho 233, 237, 159 P.3d 870, 874 (2007) (where the case will be tried without a jury, the
district court, as the trier of fact, is entitled to draw the most probable inferences from the
undisputed evidence properly before it and grant the summary judgment motion in spite of the
potential of conflicting inferences).

III.
A.

ARGUMENT

Lightforce Is Entitled to Summary Judgment That The CSO Meets the
Statutory Definition of an ERISA "Top Hat" Plan.

'"Top Hat' plans are statutorily exempt from the participation, vesting, funding,
and fiduciary provisions of ERISA.

See 29 U.S.C. § 1051, 108l(a)(3) and 1 lOl(a)(l). A top-

hat plan is defined under ERISA's statutory scheme as:

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF
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[a] plan which is unfunded and maintained by an employer
primarily for the purpose of providing deferred compensation for a
select group of management or highly compensated employees.

Id. Here, Lightforce respectfully submits that the CSO easily meets the definition of an ERISA
top-hat plan.
1.

The CSO Satisfies the First Element Necessary to Establish That the
CSO Is a Top Hat Plan Because It Is Unfunded.

ERISA does not specify what requirements a plan must meet in order to be
considered "unfunded." Rather, the question a court must ask in determining whether a plan is
unfunded is: "can the beneficiary establish, through the plan documents, a legal right any greater
than that of an unsecured creditor to a specific set of funds from which the employer is, under the
terms of the plan, obligated to pay the deferred compensation?" In Re IT Group, Inc., 448 F.3d
661, 668 (3d Cir. 2006)(citations omitted). In the case at bar, plaintiff makes three arguments in.
an attempt to demonstrate that the CSO is not "unfunded." Each of these arguments contradicts
the statutory provisions of ERIS A and is contrary to the clear weight of authority on the issue.
a.

Top Hat Plans are statutorily exempt from ERISA's funding
requirements.

As noted above, plaintiff has admitted that a Top Hat Plan is statutorily exempt
from ERISA's funding requirement. In this regard, plaintiff alleged in his Amended Complaint
that:
A "top-hat plan" is an BRISA plan maintained primarily for the
purpose of providing deferred compensation for a select group of
management or highly compensated employees that is exempt
from the fiduciary, funding, participation and vesting
requirements applicable to other employee benefit plans.

Amended Complaint p. 10, ,r 57.

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF
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Despite this admission in his Amended Complaint (and his deposition), plaintiff
now contends that Lightforce has ignored supreme court authority by arguing that the CSO is
unfunded.

See Memorandum in Opposition to Lightforce USA, Inc.' s Motion for Partial

Summary Judgment ("Pl. Opp.") p. 5 ("LUSA ignores United States Supreme Court precedent

which holds that an employer cannot exempt themselves from ERISA by failing to comply
with ERISA 's funding requirements.") (emphasis added) (citations omitted). It is not surprising
that none of the three cases cited by plaintiff in support of this proposition involved a Top Hat
Plan, because ERISA's funding requirements simply do not apply to Top Hat Plans. ERISA's
funding requirements are codified at ERISA Part 3, 29 U.S.C. Sections 1081-85.3

Title

29 U.S.C. Section 1081 states in pertinent part that certain plans, including a plan that meets the
statutory definition of a Top Hat Plan, are exempt from the funding requirements in Part 3 of
ERISA:

(a)

Plans excepted from applicability of this part

This part shall apply to any employee pension benefit plan ...
other than(1)

an employee welfare benefit plan;

(2)
an insurance contract plan described in subsection (b) of
this section;
(3)
a plan which is unfunded and is maintained by an
employer primarily for the purpose of providing deferred
compensation for a select group of management or highly
compensated employees; ....

3

Title 29 U.S.C. Sections 1081-85 may be found under Title 29{Labor), Chapter 18
(ERISA), Subchapter I (Protection of Employee Benefit Rights), Subtitle B (Regulatory
Provisions), Part 3 (funding).

DEFENDANT'S REPLY MEMORANDUM IN SUPPORT OF
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29 U.S.C. § 1081(a)(l)-(3) (emphasis added). In other words, by law-specifically 29 U.S.C.
Section 108l(a)(3)-a Top Hat Plan must, by definition, be unfunded in order to qualify as a Top
Hat Plan.

Plaintiffs argument-to the effect that Lightforce cannot exempt the CSO from

ERISA by failing to comply with ERISA' s funding requirements-is nothing more than a red
herring, because ERISA's funding requirements simply do not apply to a Top Hat Plan such as
the CSO.
Moreover, as demonstrated below, Lightforce has established, on the record
through the declarations and affidavits on file, that the CSO is unfunded.
b.

Lightforce did not fund the CSO with a whole life insurance
policy taken out by plaintiff in 2006.

Plaintiff attaches as Exhibit A to his attorney's declaration4 a copy of a policy
information page regarding a $250,000 life insurance policy taken out by plaintiff in 2006.
Plaintiff contends that this policy information page is evidence that the CSO was funded and,
therefore, cannot qualify as a Top Hat Plan.
Although a court must generally consider all evidence in the light most favorable
to the plaintiff in ruling on a defendant's motion for partial summary judgment, "conclusory
assertions unsupported by specific facts are insufficient to raise a genuine issue of material fact
precluding summary judgment." Mareci v. Coeur d'Alene Sch. Dist. No. 271, 150 Idaho 740,
744,250 P.3d 791, 795 (2011), quoting Goodman v. Lothrop, 143 Idaho 622, 627, 151 P.3d 818,
823 (2007). In the case before the Court, plaintiff has provided no foundation for Exhibit A to

See 9/3/2013 Declaration of Chad M. Nicholson in Opposition to Lightforce USA,
Inc.'s Motion for Partial Summary Judgment.
4
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his attorney's declaration. 5 Moreover, nothing in Exhibit A indicates that Lightforce took out the
insurance policy described in Exhibit A to fund the CSO. In fact, Exhibit A describes the policy
in question as a policy in the "[f]ace amount" of "$250,000.00" (not $1,000,000.00) issued on
"07/26/2006" (almost six years after the CSO was entered) to "Jeffrey E Huber" (not Lightforce)
as both the "[c]lient" and "[ o]wner." Nothing in Exhibit A indicates that the policy in question is
in any way related to the CSO or provides any support for plaintiff's speculation that the CSO
must be funded.
The insurance policy described in the CSO is much different from the insurance
policy described in Exhibit A to plaintiff's counsel's declaration. The insurance policy described
in the CSO was to be a $1,000,000 policy taken out by Lightforce, not a $250,000 policy taken
out by plaintiff. In this regard, the CSO states:
4. Consider the following:
a)
Death. ill health or incapacitation of Jeff Huber- LFUSA take out
insurance cover to the value of $1,000,000 on Jeff Huber. At the
time Jeff Huber is paid via this insurance policy using his goodwill
value, thi$ is detenniiled by two independent valuations. The cost
of these valuations to be covered 50150 by LFUSA and Jeff Huber.

Affidavit of Chad M. Nicholson In Support of Motion for Partial Summary Judgment ("7/1/2013
Nicholson MPSJ Aff."), Ex. A (Excerpts of Deposition of Jeffrey Huber), Depo Ex 9.

5

It should be noted that "[t]he admissibility of evidence contained in affidavits and
depositions in support of or in opposition to a motion for summary judgment is a threshold
matter to be addressed before applying the liberal construction and reasonable inferences rule to
determine whether the evidence creates a genuine issue of material fact for trial." Fragnella v.
Petrovich, 153 Idaho 266, 271, 281 P.3d 103, 108 (2012). "Affidavits supporting or opposing
the motion for summary judgment shall set forth such facts as would be admissible in evidence,
and shall show affirmatively that the affiant is competent to testify to the matters stated
therein." Carnell v. Barker Mgmt., Inc., 137 Idaho 322, 327, 48 P.3d 651,656 (2002) (emphasis
added) (citations omitted). Plaintiff's attorney, Chad Nicholson, has not established competency
to testify as to the attached Exhibit A.
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Moreover, the admissible evidence of record, consisting of the declarations of
Lightforce's sole shareholder and owner, Ray Dennis, and its COO, Hope Coleman, establishes
that in 2003, Lightforce took out the referenced $1 million life insurance policy on Huber's life.

See 7/15/2013 Declaration of Ray Dennis, 17, p. 2 ("After I signed the CSO, I caused LFUSA to
take out insurance coverage on Jeff Huber for a dual purpose: to serve as a funding mechanism
in the event of Mr. Huber's death and also to serve as a key man life insurance policy. However,
throughout the time that LFUSA maintained that insurance coverage, LFUSA never placed that
insurance coverage in trust or a separate bank account or segregated in any way from the general
funds of LFUSA that are subject to the claims of LFUSA's unsecured creditors"); 7/15/2013
Declaration of Hope Coleman, 116, p. 7 ("In 2003, LFUSA took out life insurance coverage on
Jeff Huber. However, throughout the time that LFUSA maintained that insurance coverage,
LFUSA never placed that insurance coverage in trust or a separate bank account or segregated in
any way from the general funds ofLFUSA that are subject to the claims of LFUSA's unsecured
creditors.").
Interestingly, plaintiff has not attached as an exhibit anything regarding the
$1 million dollar policy that Lightforce took out in 2003.

More importantly, the fact that

Lightforce maintained an insurance policy in the amount of $1 million dollars in 2003 does not
render the CSO unfunded. See Godina v. Resinall Intern., Inc., 677 F. Supp. 2d 560, 573 (D.
Conn. 2009) (rejecting plaintiff's argument that a plan was funded because the employer had
purchased life insurance policies on the lives of the plan beneficiaries). Specifically, in deciding
that the plan was "unfunded," the court in Godina reasoned:
E.R.I.S.A. does not define what makes a plan "funded" for the
purpose of determining whether the plan qualifies as a top hat plan.
In general, a plan is unfunded where the "benefits thereunder will
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be paid . . . solely from the general assets of the employer."
Demery [v. Extebank Deferred Compensation Plan (B), 216 F.3d
283, 287 (2d Cir. 2000)]; see also Dependahl v. Falstaff Brewing
Corp., 653 F.2d 1208, 1214 (8th Cir. 1981) ("[f]unding implies the
existence of a res separate from the ordinary assets of the
corporation"). The Southern District of New York has formulated
the appropriate inquiry that a court must ask in determining
whether a plan is unfunded as follows: "[C]an the beneficiary
establish, through the plan documents, a legal right any greater
than that of an unsecured creditor to a specific set offunds from
which the employer is, under the terms of the plan, obligated to
pay the deferred compensation?" Miller v. Heller, 915 F. Supp.
651, 660 (S.D.N.Y. 1996). This formulation has been expressly
approved by the Second Circuit. See Demery, 216 F.3d at 287.
677 F. Supp. 2d at 573 (emphasis added). See also Belsky v. First Nat'! Life Ins. Co., 818 F.2d
661 (8th Cir. 1987) (life insurance policy did not render plan a funded plan); Belka v. Rowe
Furniture Corp., 571 F. Supp. 1249, 1252 (D. Md. 1983) (Top Hat Plan held to be unfunded

where life insurance policy would fund the employer's liability only in rare instances; and,
ordinarily, the company would pay the benefits out of its general assets); Northwestern Mut. Life
Ins. Co. v. Resolution Trust Corp., 848 F. Supp. 1515 (N.D. Ala. 1994) (where plan participants

could not look to the life insurance policies owned by company to pay their retirement benefits,
the plan was unfunded); DOL Advisory Opinion 92-13A, Op. Dep't Labor 92-13 A, 1992 WL
112914 (May 19, 1992) (employer's establishment of "rabbi trust," designed to invest primarily
in employer stock, is considered "unfunded" for the purposes of "top hat" plan exemptions under
sections 4(b)(5), 201(2), 301(a)(3) and 40l(a)(l) of Title I of the Employee Retirement Income
Security Act of 1974 (ERISA)); DOL Advisory Opinion 89-llA, Op. Dep't Labor 91-16 A,
1991 WL 60254 (Apr. 5, 1991) (a Top Hat Plan will not be deemed to be "funded" solely
because a "rabbi trust" is maintained in connection with such plan).
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Here, despite the volume of authorities addressing the funding issue in the context
of an ERISA Top Hat Plan, plaintiff cites only two cases. See PI. Op. p. 6 citing Hogan v. Kraft,
969 F.2d 142 (5th Cir. 1992), and James v. Nat'! Bus. Sys., Inc., 924 F.2d 718 (7th Cir. 1991).
Neither Hogan nor James concerns at Top Hat Plan. Applying the reasoned analysis of the
numerous authorities that have considered the issue, Lightforce respectfully submits there can be
no dispute that the CSO is unfunded.
c.

The fact that the CSO would be paid-if at all-from the
general assets of Lightforce establishes that the CSO is
unfunded as a matter oflaw.

Plaintiff cites Hughes v. White, 467 F. Supp. 2d 791, 801 (S.D. Ohio 2006), for
the proposition that "courts have routinely held that it may be assumed that benefits are to be
paid out of the general assets of the employer." Pl. Opp., p. 6. Lightforce does not dispute that if
plaintiff were entitled to benefits under the CS0, 6 then those benefits would be paid out of
Lightforce's general assets.

Ironically, plaintiff's citation of Hughes v. White supports

Lightforce's position that the CSO is unfunded because a plan is unfunded if the plan's benefits
are to be paid solely from the general assets of the employer. As the Second Circuit Court of
Appeals stated in Demery v. Extebank Deferred Compensation Plan (BJ, 216 F.3d 283 (2d Cir.
2000):
We have previously noted that a plan was unfunded where
"benefits thereunder will be paid ... solely from the general
assets of the employer." Gallione v. Flaherty, 70 F.3d 724, 725
(2d Cir. 1995). In Miller v. Heller, 915 F. Supp. 651 (S.D.N.Y.
1996), the court held that the question a court must ask in
determining whether a plan is unfunded is: "can the beneficiary
establish, through the plan documents, a legal right any greater
6

cso.

However, Lightforce vigorously denies that plaintiff is entitled to any benefits under the
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than that of an unsecured creditor to a specific set of funds from
which the employer is, under the terms of the plan, obligated to
pay the deferred compensation?" Id. at 660.
216 F.3d at 287 (emphasis added).
2.

The CSO Satisfies the Second Element Necessary to Establish That
the CSO Is a Top Hat Plan Because the Primary Purpose of the CSO
Was to Provide Deferred Compensation to Plaintiff.

As noted above, plaintiff alleged in his Amended Complaint that "[t]he primary
purpose of the [CSO] was to provide deferred compensation to Huber." Amended Complaint
p. 10, ii 59. Plaintiff admitted the truth of that allegation in his deposition. See 7/16/2013 Husch
Dec., Ex. A (Excerpts of Deposition of Jeffrey Huber), 13:6-12 (plaintiff admits that everything
in the Amended Complaint is true and correct to the best of his knowledge and information and
contains nothing plaintiff believes to be untrue). Nevertheless, plaintiff now attempts to argue
that the CSO is not a Top Hat Plan because one of the purposes of the CSO was to reward him
for longevity and loyalty.

In support of this newly-conceived argument, plaintiff cites to

Hollingshead v. Burford Equipment Co., 747 F. Supp. 1421, 1429 (N.D. Ala. 1990). See Pl.

Opp. p. 4. However, the court in Hollingshead did not hold that the employer's plan failed to
qualify as a top-hat because it was extended to "key" employees. In fact, the court did not even
discuss the purpose of the plan at issue. In Hollingshead, tlte employer testified that tlte plan
was offered to all tlte classes of tlte company (from janitors to vice-presidents) so long as the
employer considered the employee to be key. See Hollingshead, 747 F. Supp. at 1429 (emphasis

added). The court in Hollingshead then held that "[i]n light of [employer's] testimony that all
Burford employees were eligible for consideration under the service retirement plan, this court is
of the opinion that the plan extended coverage beyond a select group of highly compensated
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employees, and is not, therefore, a top-hat plan which would be exempt from any ERISA
provisions." Id. at 1421.
Plaintiffs newly-conceived argument is not only contrary to plaintiffs own
admissions, but also contrary to the language of ERISA and established case law. "To qualify as
a top-hat plan, a plan must ... be maintained primarily for the purpose of providing deferred
compensation for a select group (Section 1051(2))." Fishman v. Zurich American Ins. Co., 539
F. Supp. 2d 1036, 1042 (N.D. Ill. 2008). However, "[a]s the statutory language itself makes
clear, providing deferred compensation need not be the sole reason for the plan's existence ...."
Id. (citing Garratt v. Knowles, 245 F.3d 941, 946 n.4 (7th Cir. 2001) for its holding that a "top

hat plan can have multiple broad purposes").
The CSO came into existence to provide compensation to plaintiff above and
beyond plaintiffs salary, and that compensation was, without question, to be deferred
compensation. Furthermore, the fact that the CSO was created in part to reward plaintiff for his
loyalty and long term employment does not defeat the CSO's status as a Top Hat Plan. See
Dubrul v. Citrosuco North America, 892 F. Supp. 2d 892 (S.D. Ohio 2012). In that case, the

court ruled: "Defendants' argument that the "primary purpose" of the Agreement was to "gain
Plaintiffs employment loyalty" rather than to provide deferred compensation also is not welltaken .... " In so ruling, the court stated:
The fact that a plan is "established as a means to retain valuable
employees" does not disqualify it from top hat status it otherwise
deserves.... This is equally true if a plan providing unfunded,
deferred compensation also aids recruitment of desirable
employees ....
A desire to recruit and retain excellent employees would be a
common, rather than unusual, motive for establishing a top hat
plan .... The fact that the creation of a plan was motivated by a
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desire to recruit and retain excellent employees does not disqualify
it from receiving the top hat status it otherwise merits.
Alternatively, § 1051(2) expressly requires only that a top hat plan
be maintained 'primarily' to provide deferred compensation. The
term "primarily" makes it clear that "top hat" plans can have
multiple broad purposes.
Dubrul, 892 F. Supp. 2d at 909 (internal citations omitted). See Alexander v. Brigham &
Women's Physicians Org., Inc., 467 F. Supp. 2d 136, 142-43 (D. Mass. 2006) (holding that
employment plans qualified as top-hat plans and also rejecting plaintiff's argument that an
individual participant must be shown to have actual power to negotiate the terms of the plan for
it to merit top hat status).
In the case before this Court, the record establishes without question that the
primary purpose for the creation of the CSO was to provide plaintiff with deferred compensation.
See PI. Opp. pp. 4-5; 7/16/2013 Husch Dec., Ex. B (Excerpts of Deposition of Ray Dennis),
161:2-15; Amended Complaint p. 10,

,r 59;

7/16/2013 Husch Dec., Ex. A (Excerpts of

Deposition of Jeffrey Edward Huber), 13:6-12. Plaintiff's argument to the contrary is of no
avail.
3.

The CSO Satisfies the Third and Final Element Necessary To
Establish That the CSO Is a Top Hat Plan Because Plaintiff-As the
Vice President of Lightforce and the Sole Participant in the
CSO-Easily Satisfies the Requirement That the Plan Be Offered to
Only a Select Group of Management.

Lightforce asks this Court to enter summary judgment on the final element
necessary to establish that the CSO is a Top Hat Plan, i.e., that plaintiff qualifies as "a select
group of management or highly compensated employees."

As noted above, plaintiff has

admitted that he was a highly compensated manager. See [Plaintiff's] Reply Memorandum in
Support of Motion for Partial Summary Judgment., p. 2 ("Huber does not dispute that he was a
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manager or that he was highly compensated."); Amended Complaint, p. 10, ,i 58 ("At the time
the Offer Agreement was entered, Huber was a member of management and a highly
compensated employee of Lightforce."). Furthermore, in his deposition, plaintiff admitted that
all of the allegations of his Amended Complaint are true. See 7/16/2013 Husch Dec., Ex. A
(Excerpts of Deposition of Jeffrey Huber), 13:6-12 (plaintiff admits that everything in the
Amended Complaint is true and correct to the best of his knowledge and information and
contains nothing plaintiff believes to be untrue). In addition, on July 1, 2013, in plaintiff filed a
Statement of Undisputed Facts, in which he admitted that at the time he entered into the CSO, he
was serving Lightforce as Vice-President and was "the pivotal person":
5.

In 1995 or 1996 Huber became the Vice President of LUSA and remained in that

position until he was transitioned to the Director of Research and Development ("DRD') in
September of 2010. Dennis Depo. at 31 :23 - 32:5 & 47:25 - 48:12; Huber Depo. at 85:9-12.
During his tenure as Vice President, in addition to research and development re.<iponsibilities,
Huber was "[t]he pivotal person to look after [Dennis'] interest in this country, to build the
business within this country and from the last transition from 2000 onwards shifting from Seattle
over ... to Orofino and to assist in the transitio11." Dennis Depo. at 48:13-24.

Statement of Undisputed Facts p. 6. Accordingly, there can be no dispute that plaintiff was a
manager and a highly compensated employee of Lightforce at the time the CSO was offered to
him.
a.

Participation in the CSO was not offered to any staff other
than Huber.

However, in an attempt to avoid a summary judgment ruling that the CSO was
maintained "for a select group of management or highly c9mpensated employees," plaintiff now
advances two theories. First, plaintiff contends that the CSO was not maintained "for a select
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group of management or highly compensated employees," because the CSO contains language
stating: "In the event of future staff being considered in the goodwill equation the total company
goodwill to be distributed is 50%." 7 However, no such event ever occurred. Plaintiff is and was
the only staff to whom Lightforce gave the CSO, and no other staff was ever even considered for
participation in the CSO. See 7/1/2013 Nicholson MPSJ Aff., Ex. B (Excerpts of Deposition of
Ray Dennis), 174:3-5 and 174:22-175:3. As Ray Dennis testified in his deposition, Lightforce
never gave a CSO to anyone other than Huber:
3

Q.

Was anyone else in Lightforce USA given such a

4 company share offer?
5

A.

No.

Id. at 174:3-5. Similarly, when asked whether "future staff' was considered, Dennis testified
that no staff member other than Huber was ever considered for participation in the CSO:
22

a.

Was -- in that second paragraph, it says, In

23 the eveni of future staff being considered in a goodwill
24 equation, the total company goodwill to be distributed
25 is fifty percent.

Was any other staff member ever considered to
2 participate in this goodwill occasion?
3

A.

No.

Id. at 174:22-175:3.
7

In fact, plaintiff goes as far as to state that "the CSO was available to any 'staff who
were loyal, trustworthy and obtained longevity at LUSA." See Pl. Opp. p. 4. Consistent with
plaintiffs earlier unsupported conclusory contentions, this contention is not supported in the
record before this Court or the actual facts of this case. The actual fact is that since 2000, only
Huber is an alleged beneficiary under the CSO. See 7/1/2013 Nicholson MPSJ Aff., Ex. B
(Excerpts of Deposition of Ray Dennis), 174:3-5 and 174:22-175:3.
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Plaintiff cites to Dictionary.com as conclusive evidence that the term "staff' is
defined as '"a group of assistants to a manager, superintendent, or executive."' Plaintiffs
argument is disingenuous.

Plaintiffs proffered definition is the second of five definitions

provided at the site referenced.

The first definition of "staff' is "a group of persons, as

employees, charged with carrying out the work of an establishment or executing some
undertaking." This definition of "staff' as essentially a "group of employees" is consistent with
the record before this Court. Section 6 of the CSO, which refers to "Jeff Huber and all other
staff members," implies that Huber was regarded as a staff member. See 7/1/2013 Nicholson
MPSJ Aff, Ex. A (Excerpts of Deposition of Jeffrey Huber) at Depo Ex. 9 (CSO), p. 2, § 6
("Year to year bonuses will ensure that Jeff Huber and all other staff members qualifying will be
rewarded .... "). Similarly, in a letter to Huber, Monika Leniger-Sherratt, Lightforce's Group
Manager, uses the term "[s]enior staff' to refer to senior managers:
-

The lnabllltyto prornot11 an open and trans.parent o-rganisatton rog.ardlng accurate reporting
and factual Information sharing with the Board- to the l«velwhere you lllstructed Senior
staff to keep things 'In-house' and directed them to 1:hange information before It was
submitted to the Board, In complete contravention to the requests and direction given.

7/1/2013 Nicholson MPSJ Aff, Ex. A (Excerpts of Deposition of Jeffrey Huber) at Depo Ex. 8,
(3rd August 2011 Letter from M. Leniger-Sherratt to J. Huber), p. 1. Put simply, the fact that the
CSO references "staff' has no bearing on the actual issue before this Court, which is whether the
CSO was maintained by Lightforce for a select group of management or highly compensated
employees.
b.

Lightforce is not required to prove a statistical analysis where
the CSO was offered to only a single vice president.

In support of his contention that the CSO was not maintained "for a select group
of management or highly compensated employees," plaintiff also argues that Lightforce's
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workforce in 2000 was three (3) or four (4) employees and that Lightforce, by offering the CSO
to him, offered the CSO to 25% to 33.33% of its workforce, rather than a "select group." See Pl.
Opp., p. 5, § II.A.I, p. 5.
At the outset, it must be remembered that plaintiff has admitted that he was a
highly compensated manager. See [Plaintiffs] Reply Memorandum in Support of Motion for
Partial Summary Judgment., p. 2 ("Huber does not dispute that he was a manager or that he was
highly compensated."); Amended Complaint, p. 10, ,r 58 ("At the time the Offer Agreement was
entered, Huber was a member of management and a highly compensated employee of
Lightforce."). It must also be remembered that plaintiff was the only employee selected for
participation in the CSO.
Instead of arguing that he was not a highly compensated employee and manager,
plaintiff argues that Lightforce is required to show that Plaintiff constituted less than 15.34% of
Lightforce's workforce at the time the CSO was entered in October 2000. Plaintiffs argument is
unreasonable because Lightforce's workforce in October 2000 consisted of three (3) to four (4)
employees and was so small that no statistically valid analysis is possible.

See Sorosky v.

Burroughs Corp., 826 F.2d 794 (9th Cir. 1987) ('"[S]tatistical evidence derived from an
extremely small universe, as in the present case, has little predictive value and must be
disregarded."') (quoting White v. City ofSan Diego, 605 F.2d 455,461 (9th Cir. 1979)).
In addition, plaintiff was the only employee ever covered by the CSO at any time.
At the time of Huber's termination from active employment with Lightforce in 2011, Lightforce
had approximately 63 employees. See 7/16/2013 Declaration of Hope Coleman, p. 7,

,r

15.

Thus, a statistical analysis of Lightforce' s workforce at the time of the termination of plaintiffs
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active employment in 2011 demonstrates that only 1.65% of Lightforce' s workforce participated
in the CSO. Thus, numerically, Huber qualifies as a "select group" of employees.
Moreover, in Duggan v. Hobbs, the Ninth Circuit rejected the notion that the
determination of whether an employee meets the definition of "select group" can be determined
merely on the basis of a statistical analysis. See Duggan v. Hobbs, 99 F.3d 307, 312 (1996)
("[T]he select group requirement includes more than a mere statistical analysis."). In Duggan v.
Hobbs, the employee, Duggan, like Huber, did not deny that he was a highly compensated
employee. Rather, Duggan, like Huber, contended that he was not a "select group" of highly
compensated employees. In rejecting Duggan's argument, the court stated that:
Here, Duggan was the only employee covered by the
severance Agreement. No other Chemworld employee was
covered by any retirement plan. During his last year of work,
Duggan was one of 23 employees at Chemworld, constituting less
than 5% of the work force. Numerically, Duggan qualifies as a
"select group" of employees.
But the "select group" requirement includes more than a
mere statistical analysis. The Department of Labor has explained
that the top-hat exception was intended to apply to employees who
by virtue of their position or compensation level, have the
ability to affect or substantially influence, through
negotiation or otherwise, the design and operation of their
deferred compensation plan. . ..
DOL Opin. Letter 90-14A. As previously stated, Duggan exerted
influence over the design and operation of his severance
Agreement through his attorney and his negotiations with Hobbs.
He exerted sufficient influence to become the only employee ever
to receive retirement benefits from Chemworld. Accordingly, we
conclude that Duggan's severance Agreement was maintained for a
"select group" within the meaning of section 1 lOl(a)(l).
In sum, we hold that Duggan's severance Agreement was
maintained primarily for the purpose of providing deferred
compensation to a select group of employees within the meaning
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of section llOl(a)(l). The plan is exempt from the ERISA
fiduciary responsibilities set out in sections 1101-1114.
99 F.3d at 312.
Whether he did so through negotiation or otherwise, Huber was able to exert
sufficient influence over Dennis to induce Dennis to create the CSO and to become the only
employee to participate in the CSO. Dennis testified that the CSO came to be because Huber
"had indicated on a number of occasions that he felt he would want to have some sort of a return
for the long-term investment of his time" and because the CSO was a "structure whereby he
could be recognized for his long term employment":
Q.

Okay. Just tell me how this document came to be.

A.
Prior to relocating to Orofino, knowing that there
was going to be a relatively high shift, Jeff had indicated on a
number of occasions that he felt he would want to have some sort
of a return for the long-term investment of his time. And we
bandied around a number of options which would address his
desire to gain remuneration over and above a salary base, and
some of that was based on bonus, some was based on just, I guess,
a shareholding or some structure whereby he could be
recognized for his long term employment.

And this was what we considered to be, at the time, a relatively
good way of rewarding him for long-term loyalty, trustworthiness,
and longevity within the organization.
7/1/2013 Nicholson MPSJ Aff., Ex. B (Excerpts of Deposition of Ray Dennis), 160:25-161:15
(emphasis added). Thus, the CSO, like Duggan's severance agreement, was maintained for a
"select group" of management or highly compensated employees.
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B.

Lightforce Is Entitled to Summary Judgment Declaring That Because the
CSO Is A Top Hat Plan, the ERISA Regulatory Provisions Related to
Participation, Vesting, Funding and Fiduciary responsibility-29 U.S.C.
§§ 1051(2), 1081(a)(3), and llOl(a)(l)-Do Not Apply to the CSO.
The ultimate issue in this case with respect to the CSO is whether Lightforce is

entitled to enforce the forfeitability provision of the CSO. That forfeitability provision clearly
states:
b)

If Jeff Huber elects to leave voluntarily, or employment is
tcmrlDa'ted due to unsatisfactory perfonnance, then all go¢dwill is
lost

7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), Depo Ex. 9,
p. 1, § 4(b).
As this Court recognized in its Memorandum, dated August 28, 2013 "if plaintiff
was a "top hat" employee, and he was terminated for substandard performance his benefits under
the CSO could be forfeited." Id., pp. 2-3. This is so, because top-hat plans are not subject to
ERISA's requirements for vesting and funding. See Duggan v. Hobbs, 99 F.3d 307, 310 (9th
Cir.1996) (citing 29 U.S.C. § 1lOl(a)(l) (exemption from fiduciary responsibilities); 29 U.S.C. §
1081(a)(3) (exemption from minimum funding standards); 29 U.S.C. § 1051(2) (exemption from
participation and vesting requirements). Plaintiff admits as much in his Amended Complaint.

See Amended Complaint p. 10,

~

57. Plaintiff further admits that forfeitability clauses in Top

Hat Plans are enforceable. See also Plaintiffs Reply Memorandum In Support of Motion for
Partial Summary Judgment, p. 4. ("Huber acknowledges that, in the case of a top hat plan,
forfeitability provisions are not per se void as in a pension plan.")
Despite these admissions, plaintiff attempts to avoid application of Section 4(b) of
the CSO and this Court's inquiry into whether Plaintiff was terminated for unsatisfactory
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performance, by claiming that plaintiffs rights were "vested" and "irrevocable." "See Pl. Opp.,
p. 7. ("As the CSO is a unilateral contract, upon Huber completing the "vesting" requirements,
the contract was completed and the CSO became irrevocable."). Plaintiff uses the term "vested"
and "irrevocable" despite the fact that neither of these phrases or related terms is present in the
CSO and each directly contradicts Section 4(b) of the parties' agreement.
In support of this newly-found contention, plaintiff relies on Kemmerer v. !CI
Americas Inc., 70 F.3d 281 (3d Cir. 1995), for the proposition that plaintiff's benefits are fully

vested and not subject to forfeiture. Plaintiffs reliance on Kemmerer is misplaced. The issue in
Kemmerer was whether the employer could amend a plan after the participants retired to reduce

or eliminate the participants' benefits, and the court determined that a plan amendment was
invalid. Id. at 287-89. Moreover, it was undisputed in Kemmerer that the plan participant had
completed the promised performance under the agreement and retired.
The issue before this Court is not whether Lightforce amended the CSO to reduce
or interfere with plaintiffs benefits. The issue in this case is whether plaintiff's benefits are
forfeitable. In this regard, courts considering top-hat benefits hold that accrued benefits are
forfeitable. As the court stated in Tyco International, Ltd. v. Kozkowski, 756 F. Supp. 2d 553
(S.D.N.Y. 2010):
The forfeitability of top hat plan benefits is governed by federal
common law. Black v. Bresee 's Oneonta Dept. Store, Inc. Sec.
Plan, 919 F. Supp. 597, 602 (N.D.N.Y. 1996). Under federal
common law, benefits accrued in top hat plans are assumed to be
forfeitable unless otherwise agreed to by the parties to the
contract. Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016
(S.D.N.Y. 1995). Executives are assumed to have a strong enough
bargaining position when negotiating these plans to obtain the
inclusion of a nonforfeitability provision if they wish to do so. See
Aramony v. United Way Replacement Benefit Plan, 191 F.3d 140,
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149-50 (2d Cir. 1999) ("sweeping non-forfeiture clause" precluded
forfeiture even upon felony conviction).
756 F. Supp. 2d at 565. In fact, a number of cases have addressed top-hat plans whereby an
executive accrued a benefits under a top-hat plan during his employment that were subject to
later forfeiture under the terms of the parties' agreement. Tyco Int'!, Ltd. v. Kozlowski, 756 F.
Supp. 2d at 565, citing Black v. Bresee's Oneonta Dep't Store, Inc. Sec. Plan, 919 F. Supp. 597,
602 (N.D.N.Y. 1996); Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016 (S.D.N.Y. 1995); and
Carson v. Local 1588, Int'[ Longshoremen 's Ass'n, 769 F. Supp. 141 (S.D.N.Y. 1991).
In interpreting a contract such as the CSO under federal common law, the
"contract should be interpreted as to give meaning to all of its terms -presuming that every
provision was intended to accomplish some purpose, and that none are deemed superfluous."
Harris v. The Epoch Group, L.C., 357 F.3d 822, 825 (8th Cir. 2004) (citations omitted). Since
ERISA intentionally omits Top Hat Plans [such as the CSO] from its nonforfeitability protection,
''federal common law may not be used to create nonforfeitability protection under ERISA."
Bigda v. Fischbach Corp., 898 F. Supp. 1004, 1016 (S.D.N.Y. 1995) (emphasis added).
Applying these tenants of the federal common law, Lightforce respectfully submits that the clear
import of Section 4 is that if plaintiff voluntarily left his employment or his employment was
terminated due to unsatisfactory performance, then all goodwill is lost. This section does not
provide that only non-accrued goodwill would be lost, it provides that all goodwill will be lost.
A contrary interpretation would impermissibly render Section 4(b) superfluous. See Harris v.
The Epoch Group, L.C., 357 F.3d at 825 (8th Cir. 2004).
Finally, plaintiffs contention that Section 4(b) is unenforceable because term
"unsatisfactory performance" lacks objective criteria must fail. In support of this proposition,
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plaintiff continues to rely on Hollenbeck v. Falstaff Brewing Corporation, 605 F .Supp. 421 (E.D.
Mo. 1984). Notably, despite the fact that the Hollenbeck decision has been in existence since
1984, not a single court has cited to Hollenbeck in support of this proposition. Furthermore,
plaintiff admits that Hollenbeck did not involve a Top Hat Plan, and Hollenbeck's holding is thus
of dubious relevance to this case. Even if, however, Hollenbeck were relevant here, the holding
in Hollenbeck was predicated on the employee's "reasonable expectation."

Applying the

employee's reasonable expectation, the court concluded that the employee would not expect a
difference in management style to result in a forfeiture of his benefits. In the case at bar, plaintiff
testified that he did not expect to be terminated for the reasons given to him but affirmatively
testified that he understood that his right to any goodwill was forfeitable:
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2

0.

What did you understand paragraph four b to

3 mean when you signed Exhibit No. 9?
4

A.

Four b?

5

Q.

Correct, four b as in boy?

6

A.

If Jeff elects to leave voluntarily?

7

Q.

Correct, that sentence.

8

A.

... unsatisfactor y performance, stealing, not

9 doing your job, not attending, not coming in. If I left
10 voluntarily before the six years. I had to earn the
11 thirty percent.
12

0.

Did you understand that if your employment was

13 terminated due to unsatisfactor y performance you would
14 lose any right to payment under Exhibit No. 9?
15

A.

It does state that, yes.

16

Q.

But did you understand that that's what it

17 meant when you signed it?
18

A.

Yes.

Although, the definition of what one

19 person believes is unsatisfactor y performance versus
20 another is obviously one of the reasons that we are
21 here.

So, I didn't think at the time that it would have

22 been the situations that I was let go for.

7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), 129:2-22.
However, there is ample evidence that plaintiff was not terminated for a mere difference m
management style. As Leniger-Sherratt stated in her letter of August 3, 2011, to Huber:
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Issues that have been discussed with you previously and performance discussions have Included:

-

-

The lnablllty to promote an open and transparent organisation regarding accurate reporting
and factual Information sharing with the Board- to the level where you Instructed Senior
staff to keep things 'In-house' and directed them to change Information before It was
submitted to the Board, In complete contravention to the requests and diFect\on given.
The fact that you advised the Board in June 2010 there was approximately $1.4M in
backorders when there was In fact over $2.4M - and an Instruction given to the Finance
Manager around that time to change figures in a spreadsheet to reflect your Initial advice.
The behaviour you have displayed and the anxiousness that behaviour created for a
significant number of NfO staff, from rnana.sement to shop floor personnel, has resulted In
no option but to exit you from NFO. NFO had been put in a position where we were at risk
of losing a large number of very key personnel In the event that your employment was
continued. This is as a direct result of your management style, demeanour and the way you
treated some members of the staff.

7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), Depo Ex. 8,
p. 1. Accordingly, the current record before this Court permits the conclusion that plaintiffs
benefits were forfeitable and such issue can be eliminated for trial so that the parties can focus
their efforts at trial on the question of whether plaintiff was terminated for unsatisfactory
performance.
C.

Lightforce Is Entitled to Summary Judgment on Huber's Claim of Wrongful
Termination of Employment Because Lightforce's Employee Manual Did
Not Impose Any Contractual Duty upon Lightforce to Provide Plaintiff with
Progressive Disciplinary Action Prior to the Termination of His
Employment.

In the Fourth Cause of Action asserted in his Amended Complaint, plaintiff
attempts to state a claim for wrongful termination of employment, by alleging: (a) that
Lightforce's Employee Manual "provides for progressive corrective action to employees who are
no longer within the probationary period of employment"; (b) that "[p]rior to the termination of
Huber's employment, Lightforce failed to engage in progressive corrective action with respect to
Huber"; and (c) that "Lightforce's failure to engage in progressive corrective action prior to the
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termination of Huber's employment was a substantial and material breach of the employment
contract and thus the termination was in violation of the employment contract and wrongful."
Amended Complaint, p. 8, ,r,r 40, 43 and 44.
In Defendant's Motion for Partial Summary Judgment, Lightforce requests the
Court to enter summary judgment for Lightforce on plaintiffs wrongful termination claim.
Lightforce recognizes that "[t]he presumption of an at-will employment relationship can be
rebutted when the parties intend that an employee handbook or manual will constitute an element
of an employment contract." Mitchell v. Zilog, Inc., 125 Idaho 709, 712-13, 874 P.2d 520, 52324 (1994). Lightforce also recognizes that "[w]hether a particular handbook does so may be a
question of fact, unless the handbook 'specifically negates any intention on the part of the

employer to have it become a part of the employment contract."' Id., citing Metcalf v.
Intermountain Gas Co., 116 Idaho 622,625, 778 P.2d 744, 747 (1989) (emphasis added). In the

case at bar, Lightforce's Manual specifically negates any intention by Lightforce that the policies
in the Manual would become a part of any employment contract between Lightforce and Huber,
because the Manual unambiguously states that:
•

"The contents of this Manual shall not constitute nor be construed as a promise of
employment or as a contract between [Lightforce] and any of its employees."
7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber),
at Depo. Ex. 17 (Lightforce Employee Manual), p. 4.

•

Lightforce reserves "the right to ... change ... without notice ... all or any part
of our policies ... at any time." Id.

•

"Lightforce USA, Inc. is free to conclude its relationship with any employee at
any time for any reason or no reason." Id.
In his opposition to Lightforce's motion, plaintiff argues that the Manual is

ambiguous and can be reasonably interpreted to mean that employment is only at-will and non-
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contractual during the probationary period for new employees. Pl. Opp., pp. 7-10. In this
regard, plaintiffs reasoning is two-fold.
First, plaintiff argues that the Manual constitutes a contract between Lightforce
and Huber because the Manual says non-probationary employees who intend to terminate their
employment with Lightforce are "required" to follow Lightforce's Employment Termination
Policy and "shall" give Lightforce two (2) to four (4) weeks' notice of their resignation. To read
this language or similar language as creating a contract ignores the Manual's clear and
unambiguous statements that the Manual "shall not constitute nor be construed as a promise of
employment or as a contract between [Lightforce] and any of its employees" and that
"Lightforce USA, Inc. is free to conclude its relationship with any employee at any time for any
reason or no reason."

Plaintiff even ignores the statement in his own quotation that

"employment with Lightforce USA, Inc. is based on mutual consent ...." Pl. Opp., p. 9.
Furthermore, an employee's compliance with the Manual is simply a condition of further at-will
employment, not a promise of continued at-will employment. In this regard, the Introduction to
the Manual states:
Following the policies described in this Manual is considered a
condition of continued employment. However, nothing in this
Manual alters an employee's status. The contents of this Manual
shall not constitute nor be construed as a promise of employment
or as a contract between the Company and any of its employees.

The Manual is a summary of our policies, which are presented
here only as a matter of information.

7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), at Depo. Ex.
17 (Lightforce Employee Manual), p. 4 (emphasis added). See id. (Manual states that: "You
enter into employment voluntarily, and you are free to resign at any time for any reason or no
reason.").
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Second, plaintiff reasons that because the Manual says that Lightforce may
terminate a new employee without notice or cause during the initial probationary period, he may
infer that Lightforce may not terminate an employee without notice or cause after the initial
probationary period. However, plaintiff's argument fails as a matter of logic because he is
engaging in the fallacy of attempting to use a conditional statement to prove the inverse of that
statement. The statement "If the employee is new, then Lightforce may terminate the employee
at will" is a conditional statement consisting of a hypothesis (if the employee is new) and a
conclusion (then Lightforce may terminate the employee at will).

That statement may be

expressed as "If A (the employee is new), then B (Lightforce may terminate at will)." The
"inverse" of "If A, then B". is formed by negating both the hypothesis and the conclusion and
may be expressed as "If not A (the employee is not new), then not B (Lightforce may not
terminate at will)." Although the original conditional statement is true, plaintiff cannot logically
infer that the inverse of the statement is true. An example from the Internet will illustrate the
fallacy of plaintiff's logic.

In this example, the conditional statement is "If you grew up in

Alaska, then you have seen snow," and the inverse of that statement is "If you did not grow up in
Alaska, then you have not seen snow." By analogy, plaintiff in the case at bar is effectively
attempting to use the truth of the conditional statement ("If you grew up on Alaska, then you
have seen snow") to prove the truth of the inverse ("If you did not grow up on Alaska, then you
have not seen snow"), and there is simply no logic to plaintiff's position. Obviously, people who
did not grow up in Alaska have seen snow, and obviously, Lightforce may terminate the
employment of any employee without cause or notice.
Even if plaintiff could find some irrelevant ambiguity in the Manual (which he
cannot), plaintiff cannot point to anything in the Manual that imposes a contractual obligation
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upon Lightforce to provide him with progressive discipline prior to termination of his
employment.

In fact, Section 3.13 of the Manual, which is entitled "Corrective Action,"

conclusively demonstrates that Lightforce has no contractual obligation to provide an
employee with progressive discipline prior to termination of employment:
Though committed to a progressive approach to corrective
action, Lightforce USA, Inc. considers certain rule infractions
and violations of standards as grounds for immediate
termination of employment.
7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), at Depo Ex. 17
(Lightforce Employee Manual), pp. 10-11 (emphasis added).

In addition, Section 4 of the

Manual, which is entitled "Standards of Conduct," states that unsatisfactory performance may
result in tennination of employment:
While not intended to list all the forms of behavior that are
considered unacceptable in the workplace, the following are
examples of rule infractions or misconduct that may result in
disciplinary action, including termination of employment.

*

*

*

• Unsatisfactory performance or conduct.
Id., pp. 14-15.

Plaintiff contends that even if the Manual did not contractually obligate
Lightforce to provide Huber with progressive discipline, Lightforce's standard operating
procedure was to provide progressive discipline to its employees and thus "the actions of LUSA
have implicitly established that Huber's employment would not be terminated without a
progressive correction plan ...." Pl. Opp., p. 10. In support of this contention, plaintiffs
counsel argues that Huber testified that "[L]USA followed a formal written warning process as a
'standard operating procedure."' Id. However, Huber also testified that the formal warning
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process the company followed was the company policy set forth in the Corrective Action process
in Lightforce's Manual:

A. I believe that there would be verbal, written and a
probationary period that was the company policy.
Q. Pursuant to the company employee manual?
A. Yes. And just the standard operating procedure that we had
adhered to over the years.

Q. So, did you understand that the formal warning process then
to be like the corrective action process discussed in Lightforce's
employee manual?
A. Which I believe is what I just described: the verbal, the written
and the probationary period. And a number of written -- verbal or
written warnings before you -- there was three. So, I don't have the
employee manual where I can look at it right at this moment, but,
yes, I believe that to be true.

9/3/2013 Declaration of Chad. M. Nicholson in Opposition to Lightforce USA, Inc.' s Motion for
Partial Summary Judgment ("9/3/2013 Nicholson MPSJ Dec."), Ex. B (Excerpts of Deposition
of Jeffrey Huber), 161: 1-14. Furthennore, as noted above, the Corrective Action policies set
forth in Section 3.13 of the Manual do not promise progressive disciplinary action prior to
termination, and the Standards of Conduct set forth in Section 4 of the Manual state that
unsatisfactory performance may result in termination of employment. Moreover, Huber testified
that the Corrective Action policies set forth in Section 3.13 of the Manual apply to both
managers and non-managers alike.

9/3/2013 Nicholson MPSJ Dec., Ex. B (Excerpts of

Deposition of Jeffrey Huber) 165:8-17 ("Q .... What I'm asking is were the managers and non
managers subject to the same corrective action policies? A. Yes.") and 166:23-167:2 (indicating
the corrective action policy in Section 3.13 applied to managers and non managers alike).
Likewise, Huber testified that, with exceptions not relevant here, the Standards of Conduct in the
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Manual applied to both managers and non managers alike. Id. at 167:3-168:8. Thus, contrary to
plaintiff's argument, no reasonable person could conclude that Lightforce intended to give up its
express right to "consider[] certain rule infractions and violations of standards as grounds for
immediate tennination of employment" without first providing progressive discipline.
In sum, contrary to plaintiff's counsel's argument, Huber's testimony does not
indicate that Lightforce agreed to be contractually obligated to provide progressive discipline
prior to termination of employment in every situation.

Furthermore, even if Huber had

implemented a standard policy or procedure employing progressive discipline prior to
termination of any employee in every case without exception, he could not create an implied
agreement binding the company to do so because the Manual clearly states: "No individual
supervisor or manager has the authority to change policies at any time." 7/1/2013 Nicholson
MPSJ Aff., Ex. A (Excerpts of Deposition of Jeffrey Huber), at Depo. Ex. 17 (Lightforce
Employee Manual), p. 4. 8 See Mitchell v. Zilog, Inc., 125 Idaho 709, 714, 874 P.2d 520, 525
(1994) (upholding district court's entry of summary judgment for employer because, among
other things, the logic of the employee's argument "directly contradicts the terms of Zilog's
written discipline policy").
D.

There Is No Evidence that Any Lack of Progressive Discipline Caused the
Termination of Plaintiffs Employment.

Finally, even if plaintiff could establish that the Manual imposed a contractual
obligation upon Lightforce to provide him with progressive discipline prior to the termination of

8

The language quoted above appears without change at page 4 ofLightforce's Employee
Manual in effect between November 10, 2009 and May 2012. See 7/16/2013 Declaration of
Hope Coleman, p. 7, ~ 17; 7/16/2013 Declaration ofHope Coleman, Ex. A (Lightforce
Employee Manual, Revised Nov. 10. 2009), at p. 4.
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his employment (which he cannot), there is no basis to believe that any alleged lack of
progressive discipline resulted in the termination of his employment.

In other words, the

evidence establishes that Huber's employment would have been terminated in any event because
Huber would not have done things differently if he had been given a written warning or other
progressive discipline. Huber admitted that all of the issues raised in Leniger-Sherratt's letter of
August 3, 2011 (Depa. Ex. 8), which

explains the reasons for his termination, had been

discussed with him well before August 2011. 7/1/2013 Nicholson MPSJ Aff., Ex. A (Excerpts
of Deposition of Jeffrey Huber) 114:3 - 115:7 and Depa. Ex. 8. Huber also admitted that he
would not have done anything differently had he received a written warning that his employment
would be terminated if things didn't change. Id. at 158:7-13 ("Q. What would you have done
differently if you had been told in writing that you would be terminated if things didn't change?
A. I don't think I would have done a whole lot of anything different. I felt I did the right thing
making-trying to address any of the issues that they brought up.·· ... "). Lightforce's Group
Manager, Monika Leniger-Sherratt, also testified that she felt Huber understood her
recommendations and was "on board" with implementing them.

See 7/16/2013 Husch Dec.,

Ex. C (Excerpts of Deposition of Monika Leniger-Sherratt) 43:23 - 46:16 ("[I] got the distinct
feeling that Jeff was on board with implementing those recommendations. I don't remember
there being any resistance to implementing those recommendations."); id. at 88:2 -95:24; 93:1114 ("[E]very time I spoke with him, I felt as though he understood where I was coming from, and
he understood the suggestions that I was trying to give to him to alter and modify his, his -- I call
it a style.").
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CONCLUSION

For the foregoing reasons 1 Lightforce respectfully requests the Court to grant its
motion for partial summary judgment.
DATED this 10th day of September, 2013.
MOFFATI, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attotneys for Plaintiff

ACCEPTANCE OF SERVICE - 2

(--r6.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Cllent30000&3.1

824

08/11/2013 15 : 26 FAX
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IN THE DJSTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNfY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

Case No. CV-2012-336
ORDER GRANTING MOTION FOR

vs.

PRO H4.C VICE ADMISSION

LIGHTFORCE USA, INCORPORATED,

a Washfugton corporation, doing business as
NIGHTFORCE OPTICS.
Defendant.

The undersigned has considered the Motion for Pro Hae Vice Admission of
Nicholas Linke, which was finc..iiled on September 11, 2013, and being fully advised in the
premises, and the Court finding good cause therein;
IT IS HEREBY ORDERED that Nicholas Linke be admitted P,-o Hae Vice in this
case for the limited purpose of appearing on behalf of Lightforce at the depositions of Paul
Alisauskas and David Holmes, to be conducted under the Idaho Rules of Civil Procedure but

which depositions will take place in Australia, and Gerald_T. Husch to serve as Local Counsel,
whose attendance shall be required in all court proceedings in which Nicholas Linke appears,
unless specifically excused.

DATED this/ 'Z.t-day of September, 2013.

~:Ji.£$
District Court Judge

ORDER GRANTING MOTION FORPR.O HAC VICE ADMISSION - 1
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CLERK'S CERTIFICATE OF S'.ERVICE

I aEREBY CERTIFY that on this I '3 ~ day of September, 2013. l caused a true
and correct copy of the foregoing ORDER GRANTING MOTION FOR PRO HAC VICE
-4.DMISSION to be served by the method indicated below, and addressed to the following:
Jeffrey R. Sykes

( ) U.S. Mail, Postage Prepaid

Chad M. Nicholson

( ) Hand Delivered

MEULEMAN MOLLER.UP, LLP

( ) Overnight Mail

755 W. Front St., Suite 200
Boise, ID 83702

£(J Facsimile

Facsimile (208) 336-9712
Attorneys for Plaintiff
Gerald T. H;usch
MOFPATr, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor

( ) U.S. Mail, Postage Prepaid
( ) H:and Delivered ·
( ) Overnight Mail
It) Facsimile

Post Office Box 829
Boise, Idaho 83701

Facsimile (208) 385-5384
Attorneys for Defendant

I

\

/

ORDER GRANTING MOTION FOR PRO HAC VICE ADMISSION - l
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JeffR. Sykes. ISB #5058

)> Chad M. Nicholson. ISB #7506

r-

MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAH0 1 IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER. an individual,

Case No. CV 2012-336

Plaintiff,
NOTICE OF SERVICE OF
DlSCOVERY RESPONSES

vs.

LIGHTFORCE USA, INCORPORATED.
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.
In compliance with Rules 33(a)(5) and 34(d) of the Idaho Rules of Civil Procedure:
111
NOTICE IS .HEREBY GIVEN that on the 13 day of September 2013, Plaintiff

Jeffrey Edward Huber, by and through his attorneys ofrecord, Meuleman Mollerup LLP, served the

originals of the following documents via hand-delivery:

1.

Plaintiffs Second Supplemental Answers to Interrogatories; and

NOTICE OF SERVICE OF DISCOVERY RESPONSES • Page 1

1:\10085.002'.PLD\NOS_RESPONSES 1.30913.DOC

827

09/13/2013

(FAX)

16:23

2,

P.003/003

Plaintiff's Third Supplemental Responses to Requests for Production

of Documents,
together with a copy of this Notice of Service, upon Defendant Lightforce USA, Incorporated, by and
through its attorneys of record, as follows:

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
10 I South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
DATED this 13 111 day of September 2013.

MEULEMAN MOLLERUP LLP

cQJ.r ~

By:

Chad M. Nicholson".
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 2
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clerk Dist. Col.!rt

__c_;.~r at~-County, Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, EARRETI, ROCK &

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.c om
ajr@moffatt.co m
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER,

llil

individual.
Case No. CV-2012-336

Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,

a Washington corporation, doing business as

NOTICE OF SERVICE OF
DEFENDANT LIGHTFORC E
USA, INC.'S RESPONSE TO REQUEST
FOR PRODUCTION OF DOCUMENTS
[NOS. 38-40]

NIOHTFORCE OPTICS,
Defendant.

NOTICE IS HEREBY GIVEN that on the 13th day of September1 2013, the
original of DEFENDANT LIGHTFORCE USA, INC.'S RESPONSE TO REQUEST FOR

PRODUCTION OF DOCUMENr S [NOS. 38-40) and a copy of the NOTICE OF SERVICE

NOTICE OF SERVICE - 1

Cllunt:2974375.1
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were served by the method indicated below and addressed to the following a:t the address shown
below:
Jeffrey R. Sykes
Chad M. Nicholson
MEuLEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK. &
FIELDS, CHARTERED

By ~~f Attomeys for Defendant

NOTICE OF SERVICE - 2

cuant2974375.1
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK. &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box. 829
Boise, Idaho 83701
Telephone (208) 345M2000
Facsimile (208) 385-5384
gth@moffatt.c om
ajr@moffatt.co m
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF TIIB SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATE R
JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORA TED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS,

REPLY MEMORAND UM IN SUPPORT
OF MOTION TO QUASH OR MODIFY
THE SUBPOENA OF PRESNELL
GAGE,PLLC

Defendant.

I.

INTRODUCT ION

On August 27, 2013, defendant Lightforce USA. Incorporated (''Lightforce" or
"LFUSA"), moved this Court for an order quashing the subpoena deuces tecum served by
plaintiff on Lightforce's accountants, Presnell Gage, PLLC. Lightforce's motion is based on the

following three (3) grounds:

•

The information plaintiff seeks concerns confidential conununications
between Lightforce and Presnell Gage, which is privileged and protected

REPLY MEMORAND UM IN SUPPORT OF MOTION TO QUASH- I

CU011t:3008990.2
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from disclosure by virtue of Idaho Code Section 9-203A and Idaho Rule
of Evidence ('4I.R.E.") 515;
•

Lightforce, in response to plaintiff's specific discovery requests, has
produced more than 20,000 pages of records, including copies of
Lightforc e's corporate tax returns for years 1997-2001; 2010, 2011 and
2012 aged receivables; 2010, 2011 and 2012 depreciation schedules;
inventory stock value; 2011 through 2012 detailed general ledger;
inventory listing 6-30-2011; and inventory listing 6-30-2012; and

•

Plaintiff's issuance of the subpoena is untimely under the Court's
Amended Schedulin g Order.

In response, plaintiff argues that Lightforce' s motion to quash should be denied
because Lightforc e failed to provide a privilege log in accordanc e with Ida.ho Rule of Civil
Procedure 26(b)(5)(A) for documents that were in the possession of its third-party accountants,
and that consistent with Florida law, any docUlllents transmitted by Lightforce to Presnell Gage,
regardless of whether they were submitted in the furtherance of accounting services, are not
privileged. See 9/10/2013 Memoran dum in Opposition to Lightforce USA, fuc.'s Motion to
Quash Subpoena of Presnell Gage, PLLC CUOpp. Mem.").

For the reasons set forth herei~

Lightforce respectful ly submits that issuance of the requested order to quash the subpoena is
proper.

A.

No Privilege Log Is Required Under I.R.C,P. 26(b)(S)(A) Because All of the
Documents Sought by Plaintiff Are, by Definition, Pri'Vileged.
Plaintiff's first argument is that Lightforce has failed to provide a privilege log

under Rule 26(b)(S)(A), and therefore plaintiff cannot assess the applicability of the privilege.

See Opp. Mem. pp. 2-3. Rule 26(b)(5)(A) provides that a party claiming privilege must "make
the claim expressly and shall describe the nature of the documents, communications, or thittgs
not produced or disclosed in a manner that, without revealing informtltion itself privUeged or

REPLY MEMOR ANDUM IN SUPPOR T OF MOTION TO QUASH- 2

Clltnt:3008080.2

832

08/13/2 013 18:50 FAX

2083855384 2

14)004/011

MOFFATT THOMAS

ion."
protected, will enable other parties to assess the applicability of the prlvllege or protec'l
Id. (emphasis added).

nts in
Here, plaintif f's own subpoe na describes the nature of the requested docume
of the privilege. See
a manner that permits the parties and the Court to assess the applicability
Deel."), pp. 2-5,
Exhibit A to the 7/28/2013 Declara tion of Gerald T. Husch ("7/28/2013 Husch
documents that may
,,In this regard, plaintif f's subpoe na seeks eightee n (I 8) categories of specific

be summarized as follows:
Any and all documents provided by Lightforce to Presnell Gage in
preparation and filing of tax returns for Lightfo rce's fiscal year(s) ending
2009 through 2011 (Categories A-C);

•

Any and all documents provide d by Lightforce to Presnell Gage
identifying Lightfo rce's assets and/or liabilities for Lightfo rce's fiscal
years of2009 through 2011 (Categories D-F)~

•

•

Any and all documents regarding any business valuation, valuatio n of
shares of Ray Dennis, valuation of the goodwill of Lightfor4:;:e, stock
valuation, plant valuation, equipment valuatio n or building valuatio n
during Lightfo rce's fiscal years 2009 through 2011 (Categories G-N);

•

Any and all communications or correspondence with the Internal Revenu e
Service> Idaho State Tax Commi ssion or any other government entity
during or related to fiscal years 2009 through 2011 (Categories O~Q); and

•

Any and all documents related to any transactions involving real property
that involve d or related to Lightforce during or related to fiscal years 2009
through 2011 (Catego ry R).

Id.
Idaho

Code

Section

9-203A

states

in

pertine nt

part

that

privileged

limited to, reports,
communications betwee n an accoun tant and client include, but are not
business financial
financial statements 1 tax returns, or other documents relating to the client's
status, irrespective of whether the client or accountant prepare d the documentation:

REPLY MEMORANDUM IN SUPPORT OF MOTION TO QUASH- 3
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9-203A. Confidential communications with accountants. Any licensed public accountant, or certified public
1.
without the consent of his client, be examine d
cannot,
accountant,
commun ication made by the client to him, or
any
as a wimess as to
his advice given thereon in the course of professio nal employment.

*

*

*

The word !<client'' used herein shall be deemed to
include a person, a corporation or an association. The word
"communication" as used herein shall be deemed to include but
shall not be limited to, reports, financial statements, tax returns,
or other documents relating to the cUent's persona l and/or
business fi1tancial status, whether or not said reports or
documents were prepare d by the client, the licensed pubUc
accountant or certified public accountan'tt or other person who
prepare d said documents at the direction of and under the
supervision of said accountants.
4.

(Emphasis added.)Hope Coleman , Lightfor ce's COO, testified that Lightforce retains Presnell
Gage 11 solely for the rendition of professio nal accounting services " includin g "the preparat

ion of

state and federal tax returns." 8/27/2013 Declaration of Hope Coleman in Support of
p. 2, ,r
Defenda nt's Motion to Quash or Modify Subpoen a of Presnell Gage ("Colem an Deel."),
ts listed in
3. There is no dispute that every single one of the eighteen (18) categories of documen

ts, tax
plaintiff s subpoen a seeks only documen ts that are privileged "reports , financial statemen
...
rerurns, or other documents relating to the client's personal and/or business financial status,
other
prepared by the client, the licensed public accountant or certified public accountant, or
person who prepared said documen ts at the direction of and under the supervision of said
accounta nts" and nondisco verable under Idaho Code§ 9-203A. Put differently, the only
d under
doc.,-uments at issue concern confiden tial client-accountant informat ion that is privilege
t is
Idaho Code Section 9-203A(4). (The only caveat that Lightforce would make to this statemen
such
that if plaintiff is seeking documen ts that were provided to Presnell Gage by a third party,
would not
as the Internal Revenue Seivice, and were not prepared by Lightforce, such documents

REPLY MEMORANDUM IN SUPPORT OF MOTION TO QUASH- 4
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be privileged. However, Lightforce does not believe that plaintiff is truly interested in obtaining

any documentation; if plaintiff is tn.ily interested in obtaining any such nonprivileged
documentation in Presnell Gage's files regarding Lightforce, Lightforce will produce such
documentation.) Thus, Lightforce respectfully requests that its motion to quash be granted.

B.

The Accountant-Client Privilege Shields From Disclosure the Categories of
Documents Sought by Plaintiff.
As noted in Lighforce's Memorandum in Support of its Motion to Quash, filed

August 27, 2013, seventeen (17) states recognize the accountant client-privilege. Idaho is one of

those states. Idaho's accountant-client privilege is twofold. First, I.R.E. 515 gives Lightforce
the authority to prevent Presnell Gage from disclosing "confidential communications" between
Lightforce and Presnell Gage "made for the purpose of facilitating the rendition of professional
accounting services." Second, Idaho Code Section 9-203A provides that "[a]ny licensed public
accountant., or certified public accountant, cannot, without the consent of his client, be examined

as a witness as to any communication made by the client to him, or his advice given thereon in
the course of professional employment" and that such "communications" ''include but shall not
be limited to, reports, financial statements, tax returns, or other documents relating to the client's
personal and/or business financial status, whether or not said reports or documents were prepared

by the client, the licensed public accountant or certified public accountant. or other person who
prepared said documents at the direction of and under the supervision of said accountants."
No Idaho appellate court has yet to squarely address the scope and applicability of
the accountant-client privilege. In the case at bar, plaintiff cites to Capps v. Woods, 110 Idaho
778. 718 P.2d 1216 (1986), for the proposition that Idaho Code Section 9-203A is intended to
prevent the disclosure of confidential information imparted to an accountant, not to prevent all
disclosure of an individual's financial affairs. See Pl. Opp., p. 3. However, in that case, the
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court held only that the privilege did not apply to testimony by a bookkeeper. Thereafter, in
dicta, the court said that the statute was "intended only to prevent the disclosure of confidential
information imparted to an accountant, not to prevent all disclosure of an individual's financial
affairs/' Notably, Section 4 of Idaho Code Section 9-203A directly contradicts the dicta in
Capps upon which plaintiff relies. Section 9-203(4), which was not at issue in Capps, broadly

defines the type of communications that are subject to the privilege, to include not only
documents that are given to an accountant by the client but also documents prepared by the
accountant or by another person at the direction and under the supervision of the accountant:
The word "communication" as used herein shall be deemed to
include but shall not be limited to, reports, financial statements, tax
returns, or other documents relating to the client's personal and/or
business financial status, whether or not said reports or documents
were pl'epared by the client, the licensed public accountant or
certified public accountant, or other person who prepared said
documents at the direction of and under the supervision of said
accountants.
IQAHO CODE § 9-203A. Furthermore, as the Idaho Supreme Court recognized in Capps, ''Where

the language of a statute is unambiguous, the clear expressed intent of the legislature must be
given effect, and there is no occasion for construction of the statute." Capps, 110 Idaho at 782
(citations omitted).

In Lightforce's Memorandum in Support of its Motion to Quash, Lightforce cited
to Ayers Oil Co. v. American Business Brokers, Inc., 2:09CV02 DDN, 2009 WL 2592154 (E.D.

Mo, Aug. 20, 2009). Missouri, like Idaho, broadly defines the type of communications that are
subject to the privilege. 1 Specifically, the court in Ayers considered the issue presented in the
case at bar and ruled:

See Mo. REv. STAT. § 326.322.1 (conununication made by the client to the licensee in
I
person or through the media of books of account and financial records! or the licensee s advice,
1
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In the notice of deposition,. ABB seeks to compel Paul Richards to
produce a number of documents at his deposition. (Doc. 45,
Ex. 3.) These documents include federal and stflle income tax
returns for Ayers Oil and Illinois Ayers Qi] Co., financial
statements for Ayers Oil and Illinois Ayers Oil Co.,
correspondence relating to his representation of the two
companies, and workpapers and accounting documents obtained
from the two companies. (Id.) These documents clearly contain
"information communicated to the [licensed accountant] by the
client relatilfg to and in connection with services rendered to the
cUent by the [licensed accountant]• ., Mo.Rev.Stat. § 326.322.1.
These documents are therefore "privileged and conftdentiaL" Id.
ABB may not compel Richards to produce these documents. In
addition, ABB may not depose Paul Richards to the extent it seeks
to question him about any communications made by Ayers Oil or
Illinois Ayers Oil to Richards in the course of his professional
employment. See Mo.Rev.Stat. § 326.322,2,

Ayers, 2009 WL 2592154 at *4 (emphasis added).
Plaintiff does not even address Ayers in his opposition brief

Rather, plaintiff

points out that Florida talces a different position, citing Paper Corp. ofAmerica v. Schneider1 563
So. 2d 1134 (Fla. 2d DCA 1990), for the proposition that a client cannot shield nonprivileged

financial information from discovery by turning the information over to its accountant. See Opp.
Mem. pp. 3-4. However, even under Florida law, which is clearly irrelevant to the case at bar,
the majority of documents plaintiff seeks would be privileged, Florida, unlike Missouri and

Idaho, does not broadly define the term communication.

See West's F.S.A. § 90.5055.

Moreover, it is clear under Florida law, numerous documents such as those sought by plaintiff in
the case at bar are deemed to be privileged.

For example, audit workpapers and related

documents prepared by an accountant are privileged under Florida law. See In Re Hillsborough

Holdings Corp. 1 176 B.R. 223, 235 (M.D. Fla. 1994), citing Deloitte, Haskins & Sells v. S. Fin.
Holding Corp., 566 So. 2d 906 (Fla. 4th DCA 1990) (quashing circuit court order requiring

reports or working papers given or made thereon in the course of professional employment are
privileged).
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Similarly,

confidential memorandum prepared by accountant are privileged under Florida law. See In Re

Hillsborough Holdings Corp., supra, citing Affiliated of Florida, Inc. v. U-Need Sundries, Inc ..
397 So. 2d 764 (Fla. 3d DCA 1981).

Likewise, the acco\Ultant's notations, thoughts and

impressions are protected. See In Re Hillsborough Holdings Corp., sv.pra, citing S. Bell Tel. &

Tel. Co. v_ Deason, 632 So. 2d 1377 (Fla. 1994).
C.

Lightforce Is Entitled to an Order to Quash the Subpoena Because It Is
Untimely.
This litigation has been pending since August 27, 2012. At all times material

hereto, the Company Share Offer ("CSO"), including valuation, has been a key issue in this
lawsuit. On March 12, 2013, this Court entered the Order Scheduling Case for Trial Amended.
According to the March 12, 2013 Order; plaintiff was required to "disclose the names and
addresses of all expert witnesses [must comply with I.R.C.P. 26(b)(4)(A)(i)] to opposing counsel
on or before July S, 2013. Plaintiffs deadline to disclose its ex.pert and expert report was
extended to August 5, 2013, pursuant to the Court's June 11, 2013 Order Extending Expert
Disclosure Deadlines.
On August 5, 2013 plaintiff disclosed David Cooper as plaintiffs testifying

witness. Pursuant to the March 12) 2013 Scheduling Order, as extended by the August 5, 2013
Order, plaintiff was required, consistent with I.R.C.P. 26(b)(4)(A)(i), to produce an expert report
of Mr. Cooper containing "A complete statement of all opinions to be expressed and the basis
and reasons therefore; the data or other information considered by the witness in forming the
i.">pinions." Consistent with I.R.C.P. 26(b)(4)(A)(i), plaintiffs expert prepared and submitted

a.

report. Based on this report, Lightforce deposed Mr. Cooper regarding his report and expected
testimony at trial.
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Despite having over a year to conduct discovery and to seek "documentation that
will validate or invalidate information set forth in Lightforce's tax returns and representations
made by Lightforce regarding its assets and/or liabilities," see Opp. Mem. p. 4, plaintiff did not
issue the subpoena on Presnell Gage until July 31, 2013, seeking production on August 31, 2013.

In opposition to plaintiff's untimely subpoena, Lightforce explained that at plaintiff's request it
has produced more than 20,000 pages of documents, including tax returns, detailed general
ledgers, inventory listings, invoices, aged receivables, depreciation schedules, and Inventorystock values. 7/28/2013 Husch Deel., p. 2, ,r 3.
It appears from plaintiff's opposition memorandum and the declaration of his
expert, David M. Cooper, that plaintiff intends to have Mr. Cooper testify as to the information

sought in the subpoena.

To allow plaintiff to continually move the target with regard to

plaintiff's expert's testimony violates this Court's Scheduling Order and the basic tenants of the
Idaho Rules of Civil Proced"Ul'e, which were promulgated to "secure the just, speedy and
inexpensive detemrination of every action and proceeding." I.R.C.P. 1. As such, Lightforce
respectfully submits that it is entitled to an order quashing the subpoena.

II.

CONCLUSION

Based on the foregoing, Lightforce, respectfully moves this Court for an Order to
Quash or Modify the Subpoena for Production of Documents, Electronically Stored Information
and/or Tangible Things of Presnell Gage, PLLC.
DATED this 13th day of September 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
Fmtns, CHARTERED

drea .
olt - Of the Firm
Attomeys for Defendant
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CERTIFIC,+TE OF SERVICE
I HEREBY CERTIFY that on this 13th day of September 2013, I caused a true
and correct copy of the foregoing REPLY MEMORANDUM IN SUPPORT OF MOTION

TO QUASH OR MODIFY THE SUBPOENA OF PRESNELL GAGE, PLLC to be served
by the method indicated below, and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLER.UP,

LLP

755 W. Front St., Suite 200

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, Idaho 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x.) Facsimile
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Andrea J. Rosholt, ISB No. 8895

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701

Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attom eys for Defendant
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
1SS West Front Street, Suite 200
Boise, Idaho 83702

Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012w336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation; doing business as
NIGHTFORCE OPTICS:

PLAINTIFF'S
MOTION TO EXTEND REBUTTAL
EXPERT WITNESS DISCLOSURE
DEADLINE

Honorable Michael J. Griffin
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber (11 Plaintiff''), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for an Order Extending the Rebuttal
Expert Witness Disclosure Deadline.
This Motion made pursuant to Idaho Rules of Civil Procedure 16(b), is based upon the
pleadings on file on this matter and is supported by Plaintiff's Memorandum in Support ofMotion to
PLAINTIFF'S MOTION TO EXTEND REBUTTAL EXPERT WITNESS DISCLOSURE DEADLINE Page I
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Extend Rebuttal Expert Witness Disclosure Deadline and the Declaration of Chad M. Nicholson in
Support of Motion to Extend Rebuttal Expert Witness Disclosure Deadline.
By this Motion Plaintiff seeks an ex~ension of the rebuttal expert witness disclosure deadline

from September 16, 2013 to and through October 1, 2013.

OR.AL ARGUMENT IS REQUESTED
DATED this

fb-P-. day of September, 2013.
MEULEMAN MOLLERUP LLP

BY:

Chad M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE

L-fL

day of September, 2013, a true and correct copy of
I HEREBY CERTIFY that on the f
Expert Witness Disclosure Deadline was
Rebuttal
Ext~nd
to
Motion
the foregoing Plaintiff's
party(ies):
following
served by the method indicated below upon the
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384

[

] U.S.Mail

k~

[
[

Hand Delivered
Facsimile

] Overnight Mail
] Electronic Mail

gth@moffatt.com

Counsel For Defendant Lightforce USA

With two (2) copies via United States Mail to:
Honorable Michael J. Griffin
Judge ofthi:, Second Judicial District
Clearwater County
Post Office Box 586
Orofino, Idaho 83544

Cha~'(
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Attorneys For Plaintiff Jeffrey Edward Huber

IN TBE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

Plaintiff,

vs.
LIOHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

PLAINTIFF'S
MEMORANDUM IN SUPPORT OF
MOTION TO EXTEND REBUTTAL
EXPERT WITNESS DISCLOSURE
DEADLINE

NIGHTFORCE OPTICS;
Defendant.

J

P:~ .;c:&

.'~P 1 6 . 20;3
. . ,u· D·st. Co:..:rt

JeffR. Sykes, !SB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLJ>
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.co m
nicholon@lawidah o.com

JEFFREY EDWARD HUBER, an individual,

A1.-=--

Honorable Michael J. Griffin

COMES NOW, Plaintiff Jeffrey Edward Huber ('~Plaintiff'), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Motion to
Extend Rebuttal Expert Witness Disclosure Deadline.

PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION TO EXTEND REBUTTAL
EXPERT WITNESS DISCLOSURE DEADLINE • Page 1
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I. INTRODUCTION
On June 11, 2013, pursuant to stipulation of the parties, the Court entered its Order
Extending Expert Witness Disclosure Deadlines ("Order"). This Order set August 51 2013 as the
deadline for Plaintiff to provide his expert witness disclosure, September 2, 2013 as the deadline for

Defendant to provide its expert witness disclosure, and September 16, 2013 as the deadline for
Plaintiff to provide a rebuttal expert witness disclosure. Order at 1-2.
On August 5, 2013, Plaintiff's Expert Witness Disclosure ("Plaintiff's Disclosure") was

served on Defendant. Plaintiff's Disclosure named David M. Cooper~ CPA as an expert witness.
Mr. Cooper's opinions focus on the goodwill value of Defendant and the present value of Plaintiff's
lost wages.
On August 30, 2013, Defendant's Disclosure of Expert Witness Tresa E. Ball, SPHR ("Ball

Disclosure0 ) was served to Plaintiff. Ms. Ball purports to be an expert witness in the human resource
field and seeks to opine as to Plaintiff's performance. On September 2, 2013, Defendant's

Disclosure of Expert Witness Dennis R. Reinstein, CP AlABV, ASA, CVA ("Reinstein Disclosure") .
was provided to Plaintiff. Mr. Reinstein's opinions are :intended to evaluate the Plaintiffs economic
losses, as calculated by Mr. Cooper.
On September 6, 2013, Plaintiff requested to take the depositions of Ms. Ball and Mr.
Reinstein on September 11 111, 12th, or 13th, 2013. Exhibit A to the Declaration o/Chad M. Nicholson

in Support ofMotion to Extend Rebuttal Expert Witness Disclosure Deadline ("Nicholson Deal."),
filed concurrently herewith. On September 9, 2013, counsel for Defendant advised that neither Ms.
Ball nor Mr. Reinstein would be available for deposition until after the current deadline for Plaintiff
to disclose rebuttal witnesses. Compare Exhibit B to the Nicholson Deel. with Order. On

PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION TO EXTEND REBUTTAL
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September 10, 2013, Plaintiffs counsel advised of the need to conduct the depositions of Ms. Ball
and Mr. Reinstein prior to submitting rebuttal expert witness reports. Exhibit B to the Nicholson
Deel. On September 13, 2013, counsel for Plaintiff was advised that Defendant would not stipulate

to an extension of Plaintiffs deadline to submit rebuttal expert witness reports. Nicholson Deel. at ,i

6.
II. ARGUMENT

Good cause e,cists to extend Plaintiff's deadline to disclose rebuttal expert witness reports to
October l, 2013.

The purpose of Idaho's discovery rules is "to facilitate fair and expedient pretrial fact
gathering:' Edmunds v. Kraner, 142 Idaho 867,873, 136 P.3d 338,344 (2006). A trial court may
modify a scheduling order upon a showing of good cause by the party seeking the modification.

Weinstein v. Prudential Property and Cas. Ins. Co., 149 Idaho 299, 310, 233 P.3d 1221, 1232
(2010); Camp v. East Fork Ditch Co., Ltd, 137 Idaho 850,859, 55 P.3d 304,313 (2002); I.R.C.P.

l 6(b).

m

What constitutes good cause ... necessarily varies with the circumstances of each case."'

Watt v. All Clear Business Solutions, LLC, 840 F.Supp.2d 324, 326 (D.D.C. 2012) quoting 6A

Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure§ 1522.2
(3d ed. 2010). However, as a general rule, good cause exists to modify a scheduling order where a
party, despite its diligence, cannot meet the deadline set forth in an order. Sosa v. Airprlnt Systems.
11
Inc .• 133 F.3d 1417, 1418 (11th Cir. 1998) construing good cause" as used in similar Federal Rule of

Civil Procedure 16(b). A decision to grant a motion to modify a scheduling order is a discretionary
decision. Mercy Medical Ctr. v. Ada Co., et al., 146 Idaho 226,230, 192 P.3d 1050, 1054 (2008).
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In this case, Plaintiff has not been able to meet the deadline to disclose rebuttal expert
witnesses despite his diligence. Plaintiff diligently sought to depose Defendant• s expert witnesses

prior to the expiration of the deadline so that he could adequately rebut Defendant's disclosures.
Through no fault of Plaintiff, Defendant's expert witnesses were not available for deposition until

after the rebuttal expert deadline. The inability to depose Mr. Reinstein and Ms. Ball substantially
impairs Plaintiff's ability to fully evaluate and rebut their opinions. As Plaintiff cannot meet the
Court's deadline despite his diligence, good cause exists to extend the deadline to provide a rebuttal
expert witness disclosure. Furthermore, permitting such a short extension is in accordance with the
purpose Idaho's discovery rules as it will facilitate fair and expedient pre~trial fact gathering.

III.CONCL USION
Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Motion to Extend Rebuttal Expert Witness Disclosure Deadline be GRANTED .

DATED this 16th day of September, 2013.

MEULEMAN MOLLERUP LLP

BY:
"-.
Chad M. Nicholson
E. Huber
Jeffrey
Plaintiff
Attorneys For
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 16th day of September, 2013, a true and correct copy of
the foregoing Plaintiff's Memorandum in Support of Motion to Extend Rebuttal Expert
Witness Disclosure Deadline was served by the method indicated below upon the following
party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384

]
]
[}( ]
]
[
[ ]

[
[

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

_... Co_'l!_'!sel !.~!' pejend~_n!_ Llgh!!°.~c~ -~SA __ ..... _

. '···-·· -·---,-· ·---··,.-- -~·
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMA N MOLLERU P LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@Iawidaho.com

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTIUCT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWA TER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012w336

Plaintiff,
vs.
LIGHTFOR CE USA, INCORPOR.ATED,
a Washington corporation. doing business as
NIGHTFORCE OPTICS;

DECLARA TION OF CHAD M.
NICHOLS ON IN SUPPORT OF MOTION
TO EXTEND REBUTTA L EXPERT
WITNESS DISCLOSU RE DEADLIN E

Defendant.

CHAD M. NICHOLSON, declares and states as follows:
1.

I make this declaration based upon my personal knowledge.

2.

I am an attorney of record for Jeffrey Edward Huber, Plaintiff, in the above-

entitled matter.
3.

Attached hereto as Exhibit A is a true and correct copy of the September 6, 2013

e~mail I sent to counsel for Defendant Lightforce USA, Inc. ("LUSA") requesting to depose

LUSA's experts on September 11th, 12'11, or 13th, 2013.
DECLARATION OF CHAD M, NICHOLSON IN SUPPORT OF MOTION TO EXTEND
REBUTTAL EXPERT WITNESS DISCLOSURE DEADLINE - Page 1
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Attached hereto as Exhibit B is a true and correct copy of e-mail correspondence

between myself and counsel for LUSA on September 9th and 10th, 2013.
5,

On September 101\ 2013J I spoke with Mr. Gerald Husch, counsel for LUSA,

regarding a possible ex.tension of the deadline for Plaintiff to disclose rebuttal expert witness
opinions. During this conversation no agreement was reached on an extension.
6.

On September 13th, 2013, I spoke with Mr. Clay Gill, counsel for LUSA,

regarding a possible extension of the deadline for Plaintiff to disclose rebuttal expert witness
opinions. During this conversation 1 it became apparent that the parties would not be able to
reach an agreement regarding an extension of the deadline.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.
DATED this

l ~ 1t.. day of September, 2013.
Chad M. Nicholson
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CERTIFICATE OF SERVICE

I

I HEREBY CERTIFY that on the b-f{,.day of September, 2013, a true and correct copy
of the foregoing was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385,5384
Counsel For Defendant Llghtforce USA
_,,

.

.

_____

----~·.

[
[
[)(
[
[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com
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DECLARATION OF CHAD M, NICBOLSON IN SUPPORT OF MOTION TO EX'l'END
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Chad Nicholson
Chad Nicholson
Friday, September 06, 2013 2:32 PM
gth@moffatt.com
Jeff R. Sykes; Pamela Lemieux; Julie Hambleton (hamb1eton@law1daho.com)
Huber v. Llghtforce: Deposition and Written Discovery Supplementation

From:
Sent:

To:
Cc:

Subject:
Gerry,

We would like to depose both Mr. Reinstein and Ms. Ball. Please advise of their avallablllty on September 11, 12 or
13th. Our preference would be to depose them on the same day.
We expect to be noticing up the deposition of Paul Allsauskas and David Holmes upon confirmation of the Tr
avallablllty. Based upon our conversation during the last round of depositions, It Is my understanding that the discovefY
deadline for lay witnesses wlll be extended to allow for the depositions of Mr. Alisauskas and Mr. Holmes. Please advise
If you had a different understanding.

On August 30, 2013 we were provided with supplemental answers to Interrogatory Numbers 3 and 4. To date, no
Information has been provided as to the facts known or believed to be known by each person Identified. Nor has
Llghtforce summarized the expected testimony of each person Lightforce intends to call at trial. If these Interrogatories
are not supplemented by September 13, 2013, we wlll move to exclude any witness for which Llghtforce has failed to
Identify the facts known or believed to be known to such witness.
Thank you.
Chad M, Nlcholson
Associate Attorney
Meuleman Mollerup LLP
755 W. Front Street, Ste. 200
Boise, ID 83702
phone: 208.342.6066
fax: 208.336.9712
email: njchofson@lawidaho.com
www.lawldaho.com

. . . Meuleman
11.i•jll MollerupLl,
u,0 .... 1,~ .,.,, ~.-._._

CONFIDENTIALITY NOTICE;
This e-mall and any attachments may contain confidential or privileged information. If you are not the Intended recipient,
you are not authorized to use ot distribute any lnformatlor, Included In this e-mail or Its attachments. If you receive this email in errot1 please delete It from your system and contact the sender.
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Chad Nicholson
From:

Chad Nicholson •

Sent:
To:
Subject:

Tuesday, September 10, 2013 8:54 AM
'Gerry Husch1; Clay Gill
RE: Dennis Reinstein

Gerry and Clay,
We will need to take these depositions prior to submitting a rebuttal reports. Are you agreeable to extending the
deadline for dlsclosure of expert reports to September .30?
Thank you.
CMN

Meuleman

-

ll'ITB' Mollerupm
a,
1.tt1:u,11i1r.-1

U,'ill

CONFJDENTIAUTY NOTICE

This e-mail and any attachments may contain confidentlal or prlvtleged information. If you are not the Intended recipient,
you are not authorized to use or distribute any information included In this e~ all or Its attachments. If you receive this emall In error, please delete it from your system and contact th~ sender.

From: Gerry Husch [mallto:GTH@moffatt.com]
Sant: Monday, September 09, 2013 S::34 PM
To: Clay GIii; Chad Nicholson
Subject: RE: Dennis Reinstein

Chad, I can make the aftemoon of the 24th or anytime on the 25th work for resa Ball's depo.
Gerry
GERALD T. HUSCH
101 S, Capitol Blvd,, 10th Floor (83702)

PO BOX 829
Boise, Idaho 83?01
Direct Phone: lOS,385,5406
Direct F11x:

Emall
web

208.385 •.5406

gth@mottett,r:;gm

.ww.w,,o,offatt,com

Moffatt Tllomas

From: Clay GIii
Sent: Monday, September 09, 2013 7:06 PM
To: nlcholson@lawldaho.com

Cc: Gerry Husch
Subject: Dennis Reinstein
HI Chad,

EXHIBIT

I will be handling Dennis Reinstein's depo.
1

g
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P.0151015

Dennis would be available on Sept 17, 24, 26.
Let me know if any of those work for you.
Thx

NOTICE: This e-mell, lnotudlng 11.11ai;hm1mts, canslltu1es II ccnfldentisl sttomey-;:;llent or other confidential communlc:atlon. II is r'ltil intended for tl'ans.n,lsslon to. or
receipt by, a11y unauthorlz:cd llf!rsons. If you have received this eo1nntunicat1on In error, do nol read ii, Ple11se deleto it from your system wtthou1 copying It, and
notify tho sender by reply e-meil or by c111iil'lg (208) 34~MIOOO, Bo thai our address record c,in be corrected. rhank you.
NOTICE: io comply with cert.iln U.S. Trea~ury regulations, we Inform you 1hat unless expre&siy s1.it11d otherwise, any U.S. federal lax advice contained 11, thls e1nall, Including a1tachmen1s, Is no! Intended crwrillen 10 be used, and cannot be used, by eny person for lhc i,1.1rpo$El of avoi,:ti11g any penalties that may be
Imposed by the Internal Rev1mue Service.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)

CASE NO. CV2012-336

)

vs.
LIGHTFORCE USA, INC.

)
)
)

COURT MINUTES

)

Defendant.

)
)

-------------- )
Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Time: 8:31 A.M.
Tape: CD587-1
Date: . /17/2013
Subject of Proceeding: Motion for Partial Summary Judgment

FOOTAGE:
8:31

Honorable Michael J. Griffin, District Judge presiding. Chad Nicholson, Attorney
for the Plaintiff, present in Court. Gerald T. Husch and Andrea Roschalt,
Attorneys for the defendant, present in Court. Jeffrey Huber, Plaintiff is not
present.

8:31

Mr. Husch advises the Court that also present in Court from Lightforce are Hope
Coleman and Jesse Daniels , Production Manager.

8:32

Court advises this is the time set to hear the Motion to Quash Subpoena filed by
Mr. Husch.

8:32

Mr. Husch presents argument on the Motion to Quash Subpoena.

8:39

Court speaks.

8:41

Mr. Nicholson presents argument.

8:47

Court speaks and clarifies if the defendant has a copy of documents they will be
provided to the plaintiff.

8:48

Mr. Husch speaks.

Courtney Baker
Deputy Clerk
COURT MINUTES - 1 of 2
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8:48

Colloquy regarding the documents.

8:49

Court speaks and advises the plaintiffs are entitled to documents

8:50

Court speaks. Motion to Quash Subpoena is granted as far as the Plaintiffs are
not entitled to go to Presnell Gage but counsel should produce documents they
have in the timeframe where Mr. Huber was involved.

8:51

Mr. Nicholson speaks.

8:52

Court grants the motion to quash subpoena with the timeframe.

8:53

Mr. Husch speaks. Colloquy regarding documents.

8:54

Court speaks regarding subpoena in Australia.

8:55

Mr. Husch inquires if counsel would like an order.

8:56

Court advises an order is not necessary.

8:56

Ms. Andrea Roschalt presents argument on the Motion for Partial Summary
Judgment.

9: 13

Mr. Nicholson presents argument.

9:26

Ms. Andrea Roschalt presents rebuttal argument.

9:34

Court inquires of trial date and if counsel has an issue with that date.

9:35

Mr. Husch advises the trial may take longer than 1 week.

9:35

Court advises he will address that if the trial does take longer, but he is prepared
to go beyond 5:00 p.m. and on Saturday if necessary.

9:36

Mr. Husch presents argument on the Motion for Partial Summary Judgment on
wrongful termination.

Christy L. Gering
Deputy Clerk
COURT MINUTES - 2 of 2
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9:43

Mr. Nicholson presents argument.

9:50

Mr. Husch presents rebuttal argument.

9:51

Court speaks and inquires if mediation is possible.

9:52

Mr. Nicholson advises mediation has taken place, but it looks as though the trial
is going .

9:52

Court advises counsel that he is going to take the matter under advisement and
will get a written opinion to them as soon as he can, hopefully by the end of next
week.

9:53

Mr. Nicholson brings up his motion to seal the documents.

9:54

Court inquires why they wish to seal the documents.

9:54

Mr. Husch has no objection.

9:54

Court grants.

9:55

Court is in recess.

Approved by:

MICHAELf/J. GRIFFIN
District Juf:ige

Christy L. Gering
Deputy Clerk
COURT MINUTES - 2 of 2
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes(iD,Jawidaho.com
nicholson@ lawiclaho .com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

ORDER TO SEAL PLAINTIFF'S EXPERT
WITNESS DISCLOSURE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

Plaintiff Jeffrey Edward Huber's ("Plaintiff') Motion to Seal Plaintiffs Expert Witness
Disclosure having been presented to the Court and good cause appearing therefore;
IT IS HEREBY ORDERD as follows:
1.

That Plaintiffs Expert Witness Disclosure shall placed in the envelope attached to

Plaintiffs Motion to Seal Expert Witness Disclosure which designates that the contents therein
contain protected and/or restricted information.
ORDER TO SEAL PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 1
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2.

That, subject to further order of this Court, Plaintiff's Expert Witness Disclosure shall not

be available for public inspection.

DATED this ~

day of September, 2013

ORDER TO SEAL PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 2
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CERTIFICATE OF SERVICE

1<Jt!i
I HEREBY CERTIFY that on the .fJL:--day of September, 2013,. a true and correct copy
of the foregoing Order Granting Plaintifrs Motion to Seal Expert Witness Disclosure was
served by the method indicated below upon the following party(ies):

r,

- - - - --· - - - - - - -- - - --

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

-

--i

I[
[
[
[

·-- -~ ---- --· ------- -

·--

[aj
J
]
]
]

U.S.Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

I

----r --~-·--· -··-·· .. ---·-I ['-Y ] U.S. Mail

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
Counsel for PlaintiffJeffrey Edward
Huber

!

i[

] Hand Delivered

i [

]

I[

]

[

]

-I

I

Facsimile
Overnight Mail
Electronic Mail

sykes(a),lawidaho.com
nicholson@lawidaho.com
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200

Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
njcholson@lawidaho.com

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012w336

Plaintiff,
NOTICE OF SERVICE OF
DISCOVERY RESPONSES

vs.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

NOTICE IS HEREBY GIVEN that on the 24th day of September 2013, Plaintiff

Jeffrey Edward Huber, by and through his attorneys of record, Meuleman Mollerup LLP, served a
true and correct copy, via facsimile of his:
1.

Plaintiffs Answers to Interrogatories [12-13]

NOTICE OF SERVICE OF DISCOVERY RESPONSES w Png1i 1
1:\10085 .00ZIDIS\NOS·RESPONSES & ANSWERS 130924.DOC

866

~p
/

09/24/2013

(F/\X)

14:53

2.

Plaintiffs Responses to Requests for Adtnission [1-17]; and

3.

This Notice of Service

P.003/005

upon Defendant Lightforce USA, Incorporated, by and through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boule'/ard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

Fax:208-385-5384
DATED this 24th day of September 2013.
MEULEMAN MOLLERUP LLP

NOTICE OF SERVICE OF DISCOVERY RESPONSES • Page 2
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066

Facsimile: 208.336.9712
sykes@lawidaho.co m
nicholson@lnwidfth o.com

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012w336

Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,

NOTICE OF SERVICE OF
PLAINTIFF'S SUPPLEMENT AL AND
REBUTTAL EXPERT WITNESS
DISCLOSURE

a Washington corporation, doing business as
Honorable Michael J. Griffin

NIGHTFORCE OPTICS;
Defendant.

111
NOTICE IS HEREBY GIVEN that on the 16 day of September 2013, Plaintiff

Jeffrey Edward Huber, by and through his attorneys ofrecord, Meuleman Mollerup LLP, served via

facsimile a copy of:
1,

Q '

Plaintiff's Supplemental and Rebuttal Expert Witness Disclosure

NOTICE OF SERVICE OF PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT
WITNESS DISCLOSURE Pago l
M

1:\10085.001,DIS\NOS·SUPP & REBUITAL EXPERT WITNESS DISCLOSURES 130916,DOC
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09/24/2013

14:53

(FAX)

P.005/005

together with a copy of this Notice of Service, upon Defendant Lightforce USA. Incorporated, by and
through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile: 208. 385.5384

DATED this 1'.i_~ay of September 2013.

MEULEMAN MOLLERUP LLP

By~
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT
WITNESS DISCLOSURE.~ Page 2
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09/24/2013 18:29 FAX

~

MOFFA TT THOMAS

2083855384 2

002/003

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffa tt.com

13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF TifE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWA TER
JEFFREY EDWARD HUBER, an individual,

Plaintiff,

vs.
LIGHTFOR CE USA, INCORPOR ATED,
a Washington corporation, doing business as
NIGHTFOR CE OPTICS,

Case No. CVM2012-336
NOTICE OF SERVICE OF
DEFENDANT'S EIGHTH
SUPPLEMENTAL RESPONSES TO
REQUESTS FOR PRODUCTION OF
DOCUMENTS

Defendant.

NOTICE IS HEREBY GIVEN that on the 24th day of September, 2013 , the

original of DEFENDANT'S EIGHTH SUPPLEMENTAL RESPONSES TO REQUESTS

FOR PRODUCTION OF DOCUMENTS and a copy of the NOTICE OF SERVICE were

NOTICE OF SERVICE - 1

Client 3024373. 1

870

08/24/20 13 18:28 FAX

2083855384 2

MOFFATT THOMAS

~

003/003

served by the method indicated below and addresse d to the following at the address
shown
below:
Jeffrey R. Sykes

Chad M, Nicholson
MEULEM AN MOLLERUP, LLP

755 W. Front St, Suite 200
Boise, ID 83 702

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Facsimile (208) 336-9712
Attorneys for Plaintiff

MOFFA IT, THOMAS, BARRETT\ ROCK &
FIELDS, CHA.RTERED

NOTIC E OF SERVIC E - 2

Client30243 73. 1
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

101 S. Capitol Blvd., 10th Floor
Post Office Box 829

Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384

gth@moffatt.com
ajr@moffatt.com

13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND ruDICIAL DIS1RICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF VIDEO DEPOSITION OF
WILLIAM BORKETT TO PRESERVE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

TRIAL TESTIMONY

Defendant.

PLEASE TAKE NOTICE that Defendant Lightforce USA, Incorporated, by and
through its attorneys of record herein, will talce the videotaped trial preservation testimony upon
oral examination of WILLIAM BORKETT beginning at 1:30 p.m. PDST on October-15,

NOTICE OF VIDEO DEPOSITION OF WILLIAM BORKETT TO PRESERVE TRIAL
01ien~302~~22.1
TESTIMONY - 1
872

08/28/2013 15:50 FAX

2083855384 1

MOFFA TT THOMAS

[41003/004

2013, in the Gold Dust Room of the Best We.stern Plus Lodge at River's Edge, 215 Main
Street, Orofino, Idaho, before a certified court reporter or some other officer authorized to
administer oaths, and will be recorded by real-time stenographic, videographic and/or
audiographic means. The deposition will continue until completed. You are notified to appear

and participate in the proceedings as you deem appropriate.
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
DATED this

2.{;;,

day of September, 2013.
MOFFATT, THOMAS, BARRETI, ROCK &
FIELDS, CHARlERED

By~~~~~

G~usch---th~-.....:
Attorneys for Defendant

NOTICE OF VIDEO DEPOSmON OF WILLIAM BORKETT TO PRESERVE TRIAL
TESTIMONY -2

Cl~nt302SS22.1
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20838553 84 1

MOFFATT THOMAS

~

004/004

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2e: day of September, 2013, I caused a true
and correct copy of the foregoing NOTICE OF VIDEO DEPOSITION OF WILLIAM
BORKE TT TO PRESERVE TRIAL TESTIM ONY to be served by the method indicated
below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholso n
MEULEMAN MOLLERUP~ LLP

755 W. Front St.~ Suite 200
Boise, ID 83 702
Facsimil e (208) 336-971 2

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivere d
( ) Overnig ht Mail
(x) Facsimil e

Attorneys for Plaintif f
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville~ ID 83 530
Facsimil e (208) 983-237 6

( ) U.S. Mail, Postage Ptepaid
( ) Hand Delivered
( ) Overnig ht Mail
(x) Facsimil e

NOTICE OF VlDEO DEPOSITION OF WILLIAM BORKETT TO PRESERVE TRIAL
TESTIMONY - 3
Clifll'lt302!!2 2..1
874
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208 .336.9712
sykes@l awidaho .com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,

JEFFREY E. HUBER'S
IDENTIFICATION OF
TRIAL EXHIBI:rS

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ;
Defendant.

TelePTC:
Trial:
Place:

October 1, 2013/ 12:30 pm POST
October 21 - 25 , 2013
Clearwater County Courthouse
150 Michigan A venue
Orofino, Idaho 83544

Honorable Michael J . Griffin

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of

record, Meuleman Mollerup LLP, and, pursuant to the Order Scheduling Case For Trial entered by

JEFFREY E. HUBER'S IDENTIFICATION
OF TRIAL EXHIBITS - Page 1
1:\ 10085 002\PLD\TRIAL-EX COVER 130923 .DOC

OR IGINAL
875

this Court on March 12, 2013 , submits his list of exhibits for his case-in-chief, as set forth on
Exhibit A attached hereto and incorporated herein by this reference.
Huber reserves the right to use exhibits identified by Defendant Lightforce USA,
Incorporated and to further amend or supplement his list of exhibits.

DATED this 30th day of September 2013.

MEULEMAN MOLLERUP LLP

Attorneys For Plaintiff Jeffrey E. Huber

JEFFREY E. HUBER'S IDENTIFICATION
OF TRIAL EXIIlBITS -Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 301" day of September 2013, a true and correct copy of the
foregoing document was served by the method indicated below to the following party(ies) :

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
1
101 South Capitol Boulevard, 10 " Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

[

]

· [ v"'J
[

]

·[

J

[

]

U.S . Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With two copies via Federal Express to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530

JEFFREY E. HUBER'S IDENTIFICATION
OF TRIAL EXHIBITS - Page 3
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EXHIBIT A
JEFFREY E. HUBER'S TRIAL EXHIBIT LIST

SUBMITTED TO THE COURT AND DISTRIBUTED
PURSUA NT TO THE TERMS OF THE
PROTEC TIVE ORDER ENTERED FEBRUA RY 12, 2013

Michael J. Griffin, DISTRICT JUDGE
Christy Gering, DEPUTY CLERK
Keith Evans, COURT REPORTER

CASE NO: CV 12-336

Jeffrey Edward Huber,
Plaintiff,

Lightforce USA, Incorporated,
Defendant.

NO.

vs.

DESCRIPTION

p-1

Company Share Offer executed as of
October 9, 2000, by and between
Lightforce USA, Incorporated ("LFUSA")
and Jeff Huber ("Huber").
[NF00697-98]

P-2

Unsigned Company Share Offer with an
effective date of December 19, 2000.
[Deposition Exhibit 22]

P-3

LFUSA Employee Manual as of
November 3, 2005.
[NF00249-27 4]

P-4

Email chain concluding June 24, 2008
between Huber and Ray Dennis
("Dennis") concerning, among other
things, "royalty package."
[NF020243-44 ]

DATE(S): October 21 - 25, 2013

DATE

ID

OFFD

OBJ

ADMT

EXHIBIT A - Jeffrey E. Huber's Trial Exhibit List - Page 1
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NO.

DESCRIPTION

P-5

LFUSA drug screening request dated
November 5, 2009.
[NF020329-33 5]

P-6

LFUSA Employee Manual as of
November 10, 2009.
[NF002476-24 97]

P-7

Letter agreement dated March 29, 2010
between Dennis and Huber, whereby
LFUSA would allow Huber a maximum of
$25,000.00 worth of LFUSA product, at
cost, on terms set forth therein, together
with 2009 Employee Pricing report.
[NF020493-96 ]

P-8

Nightforce Optics Workforce Plan
Outcomes PowerPoint presentation.
[NF00605-624 ]

P-9

Email sent June 29, 2010 by Kyle Brown
("Brown") to Monika Leniger-Sherratt
("Sherratt") and providing "Open Sales
Orders."
[NF020245-48 ]

P- 10

Email sent August 15, 2010 by
Hope Coleman ("Coleman") to Sherratt
concerning "margins" and a related
spreadsheet.
[NF00625-26]

P - 11

Email chain of August 18, 2010 regarding
"August, 2010 Board Report."
[NF00461]

P -12

Email sent August 22, 2010 by Sherratt to
Coleman regarding "Margin Analysis,"
together summary.
[NF00434-35] ]

P-13

Email chain concluding August 24, 2010
between Coleman and Sherratt regarding
Sherratt's summary of a "margin analysis"
prepared by Huber.
[NF00631-33]

DATE

ID

OFFD

OBJ

ADMT
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NO.

DESCRIPTION

P-14

Email chain concluding August 30, 2010
among Sherratt, Brown and Coleman
regarding, among other things, a
discussion with "Klaus" Johnson.
[NF00636- 41]

P-15

Draft dated September 5, 2010 of email
by Sherratt regarding changes to LFUSA
organizational structure.
[NF00656- 57]

P-16

"NFO Organisation Structure and
Reporting" email sent September 13,
2010.
[NF00649- 50]

P - 17

Email concluding September 14, 2010
and sent by Sherratt regarding
sales reports.

P - 18

Email sent September 17, 2010 by
Coleman to Sherratt conveying her
impressions of recent conversations with
Huber.
[NF00651-52; Deposition Exhibit 36]

P - 19

Email sent September 23, 2010 by
Coleman to Sherratt conveying additional
information relating to Huber.
[NF00654- 55]

P-20

Email sent October 28, 2010 by
Sherratt to Coleman for distribution to
LFUSA personnel regarding the
"NFO restructure."
[NF00658- 59]

P - 21

Email sent January 12, 2011 by
William Barkett ("Barkett") attaching a
worksheet identifying management
members and their roles.
[NF00937- 38]

P-22

Deed of Non Disclosure, Non Competition
and Assignment dated February 7, 2011,
by and between Huber and LFUSA.
[NF00336- 346]

DATE

ID

OFFD

OBJ

ADMT

EXHIBIT A - Jeffrey E. Huber's Trial Exhibit List - Page 3
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NO.

DESCRIPTION

P-23

Email sent May 25, 2011 by Sherratt
regarding the "implementation of the new
structure" and Huber's role as the "R&D
Director," and other related changes.
[NF00680-81]

P-24

Email sent May 31, 2011 by Debbi Duffy
("Duffy''), Human Resources Advisor, to
LFUSA personnel referring to "Business
Information Sharing."
[NF00870-71]

P-25

Email sent May 31, 2011 by Brown to
Barkett regarding "Proposed New NFO
Dealer Agreements and Policies."
[NF00867-68]

P-26

Email chain sent June 1, 2011 regarding
removal of Huber and Dennis from "NFO
Managers email list."
[NF00869]

P-27

Email sent June 7, 2011 by Brown
regarding "Innovation meeting decisions,"
together with attachments.
[NF020301-308]

P- 28

Email sent June 22, 2011 by Brown to
Barkett regarding the June 22, 2011
innovations meeting.
[NF00865-66]

P-29

Assignment of Inventions and Patent
Rights Thereon dated June 29, 2011.
[Deposition Exhibit 23]

P-30

Letter dated July 31, 2011 from LFUSA to
Huber regarding "12 month notice period."
[NF00684-85]

P - 31

Letter dated August 3, 2011 from LFUSA
to Huber regarding "performance issues."

P-32

Letter dated August 3, 2011 from LFUSA
to Huber regarding "performance issues."
[NF00686-87]

DATE

ID

OFFD

OBJ

ADMT

EXHIBIT A - Jeffrey E. Huber's Trial Exhibit List - Page 4
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NO.

DESCRIPTION

P- 33

Email sent August 3, 2011 by Sherratt to
Duffy regarding payment of Huber's salary
until August 1, 2012.
[NF00353 ]

P-34

Email sent July 3, 2012 by Coleman to
NFO Managers regarding "Fiscal Year
2012 Results."
[NF00712 ]

P- 35

Email sent July 25, 2012 by Kevin
Stockdill ("Stockdill") to Sherratt with his
2006 resignation letter and notes.
[NF00532-34]

P- 36

Promissory Note and Line of Credit
Agreement dated January 1, 2013.
[NF02522-2524]

P- 37

Email chain concluding May 28, 2013
concerning issues relating to
L-3 Communications Corporation.
[NF02462-66]

P-38

Nightforce Optics, Inc. Employee Warning
Notice and Termination Checklist.
[NF02474-75]

P- 39

LFUSA 1997 Tax Return.
[NF020094-107]

P-40

LFUSA 1998 Tax Return.
[NF020108-122]

P- 41

LFUSA 1999 Tax Return.
[NF020123-136]

P-42

LFUSA 2000 Tax Return.
[NF00194-207]

P-43

LFUSA 2001 Tax Return.
[NF00180-193]

P-44

LFUSA 2002 Amended Tax Return.
[NF00165-179]

P-45

LFUSA 2003 Tax Return.
[NF00150-164]

P-46

LFUSA 2004 Tax Return.
[NF00120-149]

DATE
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NO.

DESCRIPTION

P-47

LFUSA 2005 Tax Return.
[NF00103-119]

P-48

LFUSA 2006 Tax Return.
[NF00088-102]

P-49

LFUSA 2007 Tax Return.
[NF00070-87]

P-50

LFUSA 2008 Tax Return.
[NF00054-69]

P- 51

LFUSA 2009 Tax Return; Federal
Depreciation Schedule; and Idaho
Depreciation Schedule ..
[NF020137-167; NF020168-177;
NF020188-197]

P-52

LFUSA 2010 Tax Return; and Federal
Depreciation Schedule.
[NF00001-24; NF020178-187]

P-53

LFUSA 2011 Tax Return.
[NF007 52-816 ]

P-54

LFUSA 2009 Clearwater County
Tax Bill/Receipt.
[NF002 45-248 ]

P-55

LFUSA 201 O Clearwater County
Tax Bill/Receipt.
[NF00240-244]

P-56

LFUSA 2011 Clearwater County
Tax Bill/Receipt.
[NF00235-239]

P-57

LFUSA 2012 Clearwater County
Tax Bill/Receipt.
[NF002 31-234 ]

P-58

LFUSA Income Statement for 12 months
ending December 31, 2007.
[NF002 26-230 ]

P-59

LFUSA Income Statement for 12 months
ending December 31, 2008.
[NF002 21-225 ]

P-60

LFUSA Income Statement dated
June 30, 2009.
[NF002 17-220 ]

DATE
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NO.

DESCRIPTION

P-61

LFUSA Income Statement dated
June 30, 2010.
[NF00214-216]

P-62

LFUSA Income Statement for year-ended
June 30, 2011.
[NF00211-213]

P-63

LFUSA Income Statement for year-ended
June 30, 2012.
[NF00208-210]

P-64

Nightforce July FY10 Gross Sales Report.
[NF01458-1479]

P-65

Nightforce July FY11 Gross Sales Report.
[NF01483-1513]

P- 66

Nightforce Board Meeting agenda and
discussion materials - May 2011.
[NF01777-1822]

P-67

LFUSA Board Meeting Minutes March 25, 2009.
NF00305]

P-68

LFUSA Board Meeting Minutes May 20, 2009.
NF00304]

P-69

LFUSA Board Meeting Minutes July 29, 2009.
NF00303]

P- 70

LFUSA Board Meeting Minutes August 26, 2009.
NF00302]

P- 71

LFUSA Board Meeting Minutes September 30 [2009].
NF00298-9 9]

P- 72

LFUSA Board Meeting Minutes October 28, 2009.
NF00300-0 1]

P- 73

LFUSA Board Meeting Minutes November 25, 2009.
NF00296-9 7]
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NO.

DESCRIPTION

P- 74

LFUSA Board Meeting Minutes January 27, 2010.
NF00294-95]

P- 75

LFUSA Board Meeting Minutes February 24, 2010.
NF00292-93]

P- 76

LFUSA Board Meeting Minutes March 31, 2010.
NF00290-91]

P- 77

LFUSA Board Meeting Minutes April 28, 2010.
NF00289]

P- 78

LFUSA Board Meeting Minutes May 26, 2010.
NF00288]

P-79

LFUSA Board Meeting Minutes June 30, 2010.
NF00286-87]

P-80

LFUSA Board Meeting Minutes July 28, 2010.
NF00285]

P- 81

LFUSA Board Meeting Minutes September 1, 2010.
NF00283-84]

P-82

LFUSA Board Meeting Minutes September 29, 2010.
NF00281-82]

P-83

LFUSA Board Meeting Minutes November 23, 2010.
NF00278-80]

P-84

LFUSA Board Meeting Minutes February 23, 2011.
NF00275-77]

P- 85

Nonparticipating Term Life Insurance
Policy issued September 13, 2003, Policy
No. 01134385, Insured: Huber.
[NF020206-242]

DATE
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NO.

DESCRIPTION

P- 86

Farm Bureau Financial Services All Life
Policy No. 01231959, premium notices
from October 26, 2006 through July 26,
2011.
[NF020523-539]

P-87

Policy Information on Policy
No. 01231959 as of August 4, 2010.
[NF020085-86]

P- 88

Huber's Cashier's Check in the amount of
$14,334.29 payable to "Nightforce" with a
reference to "Farm Bureau Life Ins Co."
[NF020540-41]

P-89

LFUSA Invoices to Huber from
December 2, 2003 through April 13, 2010.
[NF020665-67, NF020663, NF020668,
NF020670, NF020669, NF020671,
NF020664, NF020672-73, NF020676,
NF020675, NF020674]

P-90

LFUSA Invoices to NFO JH Sales from
June 22, 2010 through April 4, 2011.
[NF020641-46]

P- 91

Huber pay stubs from the pay period
ending December 19, 2010 through
December 18, 2011.
[NF020559-585]

P-92

LFUSA "Employee List" identifying
Stockdill and Huber with salary
information.
[NF00357]

P-93

Summary showing 2004 salaries of Huber
and Stockdill.
[NF00361]

P-94

Eligibility Determination of Unemployment
Insurance Claim dated August 28, 2012
issued in favor of Huber by the Idaho
Department of Labor.
[NF00306-307]

P-95

Huber's Distribution Request Form
relating to the LFUSA 401 (k) Plan as of
August 1, 2012.
[NF00311]

DATE

ID
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NO.

DESCRIPTION

P-96

Huber's Termination Checklist dated
August 1, 2012.
[NF0031 2]

P- 97

Huber's 2012 W-2 and Earnings
Summary.
[NF0206 61]

P-98

Lost Earnings Report dated August 5,
2013, prepared by Huber's expert,
David M. Cooper, CPA, CVA ("Cooper").

P-99

Cooper's Valuation Analysis and Report
as of August 1, 2012.

P-100

Cooper's "Rebuttal" Valuation Analysis
and Report dated September 16, 2013.

P-101

Any and all documents and/or Exhibits
identified by LFUSA.

DATE

ID

OFFD

OBJ

ADMT
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
MEUL EMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
ni cholson@lawidaho.com
Attorneys For Plainti ff Jeffrey Edward Huber
IN THE DISTR ICT COUR T OF THE SECO ND JUDIC IAL DISTR ICT
RWAT ER
OF THE STATE OF IDAHO , IN AND FOR THE COUN TY OF CLEA

Case No. CV 2012-336

JEFFREY EDWA RD HUBER, an individual,
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPO RATED,
a Washington corporation, doing business as
NIGHT FORCE OPTICS;
Defendant.

JEFFR EY E. HUBE R'S
IDENT IFICA TION OF
TRIAL WITN ESSES
TelePT C:
Trial:
Place:

October 1, 2013/12:30 pm PDST
October 21 - 25, 2013
Clearwater County Courthouse
150 Michigan A venue
Orofino, Idaho 83544

Honor able Micha el J. Griffin

his counsel of
COME S NOW, Plainti ff Jeffrey Edward Huber ("Huber"), by and through
For Trial entered by
record, Meuleman Mollerup LLP, and, pursuant to the Order Scheduling Case
-chief who may
this Court on March 12, 2013, submits and identifies the witnesses for his case-in

JEFFR EY E. HUBER 'S IDENTIFICATION
OF TRIAL WITNESSES - Page 1
1:\ 10085 .002\PLD\TR!AL-WITNESSES I 30923.DO C

OR IGINAL
888

testify at the trial of this matter as set forth on Exhibit 1 attached hereto and incorporated herein by
this reference.

This list may include rebuttal witnesses which Defendant Lightforce USA,

Incorporated ("LFUSA") anticipates calling to testify.
Huber reserves his right to call the witnesses identified on the final and any amended list of
witnesses of LFUSA, as well as such other rebuttal, impeachment and sur-rebuttal witnesses as are
necessary and allowed by the Court, and further reserves his right to amend or supplement this
witness list.

DATED this 30th day of September 2013.

MEULEMAN MOLLERUP LLP

B~

JEFFREY E. HUBER'S IDENTIFICATION
OF TRIAL WITNESSE S - Page 2
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R.Sy es
Attorneys: :intillJeff:ey E. Huber
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 30th day of September 2013, a true and correct copy of the
foregoing document was served by the method indicated below to the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lightforce USA

[

]

[ v'J
[
[
[

]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@rnoffatt.com

With two copies via Federal Express to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530

JEFFREY E. HUBER'S IDENTIFICATION
OF TRIAL WITNESSES - Page 3
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EXHIBIT 1
JEFFREY E. HUB ER'S TRIAL WITN ESSE S

Huber v. Lightforce USA, Incorporated
Clearwater County Case No. CV 12-336

WITN ESS

CON TACT INFO RMA TION

1.

Jeffrey E. Huber

c/o Meuleman Mollerup LLP

2.

Lori Huber

c/o Meuleman Mollerup LLP

3.

Paul Alisauskas

c/o Meuleman Mollerup LLP
via Audio-Video Deposition/or live

4.

David Holmes

c/o Meuleman Mollerup LLP
via Audio-Video Deposition/or live

5.

David M. Cooper, CPA, CVA

c/o Meuleman Mollerup LLP
[Plain tiffs Expert]

6.

Raymond Dennis

c/o Moffatt Thomas Barrett
Rock & Fields

7.

Moni ka Leniger-Sherratt

c/o Moffatt Thomas Barrett
Rock & Fields

8.

William Barke tt

clo Moffatt Thomas Barrett
Rock & Fields
via Audio-Video Deposition

9.

Ross Williams

225 1 lih Street
Orofino, Idaho 83544
208.816.6189

10.

James Stanton

Address Unkn own [Orofino Area]
208.486.6142

11.

Michael Asker

Farm Bureau Insurance Services
104 South A
Grangeville, Idaho 83530
208.983.2401

Witnesses
EXHI BIT 1 - to Jeffrey E. Hube r's Identification of Trial
y Case No. CV12-336
Huber v. Lightforce USA, Incorporated; Clearwater Count
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Pl

~

zu 1.i

Clerk Dist. Court
Clearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No . 8895
MOFFATT, THOMAS , BARRETT, ROCK
FIELDS, CHARTERED

&

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.c om
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATE R

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

LIGHTFORCE USA, INC.'S
TRIAL BRIEF

vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS,

FILED UNDER SEAL

Defendant.
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, Incorporated ("Lightforce" or
COMES NOW the defendant, Lightforce USA
rsigned counsel, and pursuant to the Cour t's
"Defendant" or "LFUSA"), by and through unde
(Amended), submits this Trial Brief.
March 12, 2013, Order Scheduling Case for Trial

I.

AND DEFENSES.
STATEMENT OF THE PARTIES' CLAIMS

A.

Plai ntifr s Claims.
Jeffrey E. Huber ("Huber" or
In Plain tiffs Amended Complaint, Plaintiff

action, which may be described as follows:
"Pla intif f') attempted to allege six (6) causes of
1.

("CSO"),
Breach of the Company Share Offer Agreement

petition
Breach of the Deed of Non-Disclosure, Non-Com
2.
and Assignment ("NDA"),
3.

,
A wage claim based on both the CSO and the NDA

to provide
Wrongful termination of employment for failure
4.
progressive discipline,
and fair
Breach of the implied covenant of good faith
5.
dealing in the CSO,
Hub er's
An alternative claim for unlawful interference with
6.
loyee Retirement
rights under the CSO in violation of the Emp
which is ERISA
Income Security Act, 29 U.S.C. § 1140,
Section 510.
Partial Summary Judgment, the
In the Cour t's Order Re Plain tiffs Motion for
8/28/2013 Order Re Plain tiffs Motion for
Court held that the CSO is governed by ERI SA.
/2013 Memorandum Re Motion for Partial
Partial Summary Judgment, p. 1. See also 8/28
s-wh ich are set forth in Plain tiffs first and
Summary Judgment, p. 2. Plain tiffs state law claim
of Plain tiffs third cause of action related to the
fifth causes of action (as well as that portion
they are related to the CSO. See Reply
CSO )-ar e preempted by federal law because
Summary Judgment filed July 23, 2013 ("Huber
Memorandum in Support of Motion for Partial
addition, the Court ruled that "any consideration
Reply Mem."), p. 10; 29 U.S.C. § 1144(a). In
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'wag es' pursuant to the Idaho Wage Claim
the plaintiff was to receive under the NDA was not
against Plain tiff on that portion of Plain tiffs
Act," thus effectively entering summary judgm ent
2013 Memorandum Re Motion for Partial
third cause of action that is based on the NDA. 8/28/
r Re Plain tiffs Moti on for Partial Summary
Summary Judgment, p. 3. See also 8/28/2013 Orde
for trial are at prese nt (a) his claim of breach
Judgment, p. 1. Thus, Plain tiffs claims remaining
of wrongful termination of employment
of the NDA (Second Cause of Action), (b) his claim
h Cause of Action).
(Third Cause of Action) and (c) his ERISA claim (Sixt
B.

Lightforce's Defenses.
(Second Cause of Action),
In defense of Plain tiffs claim of breach of the NDA

oyment for perfo rman ce related issues that
Lightforce asserts that it terminated Plain tiffs empl
gement process.
were properly managed through a performance mana
nation of employment (Fourth
In defense of Plain tiffs claim of wrongful termi
actually obligated to provide Plain tiff with
Cause of Action), Lightforce denies that it was contr
employment. Ligh tforc e's Employee Manual
progressive discipline prior to termination of his
al were a contract, it did not promise any
was not a contract, and even if the Employee Manu
e discipline prior to termination of his or
employee that the employee would receive progressiv
did not create a contract of employment
her employment. In addition, Ligh tforc e's practices
termination of his employment.
entitling Plain tiff to progressive discipline prior to
e of Action), Lightforce denies
In defense of Plain tiffs ERISA claim (Sixth Caus
ere with Plain tiffs rights under the CSO, in
that it terminated Plain tiff with the intent to interf
510.
violation of 29 U.S.C. Section 1140, ERIS A §

The CSO at issue clearly states that

e was conditioned on Plain tiffs continued
Plain tiffs right to share in the goodwill of Lightforc
d be lost if Plain tiff was terminated for
satisfactory performance and that all goodwill woul
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on new product
of the CSO required Huber to focus
unsatisfactory performance. Clause 5
e areas for
their exploitation and to capitalize on thos
for
kets
mar
l
ntia
pote
the
and
t
men
develop
focus on new
at trial will show that Huber failed to
the benefit of Lightforce. The evidence
d to capitalize on
markets for their exploitation and faile
product development and the potential
ether Huber's
le he was employed by Lightforce. Wh
whi
ce
tfor
Ligh
of
efit
ben
the
for
s
area
those
precedent, those
ch of contract or failure of a condition
failure is labeled as an antecedent brea
federal common
are applicable to ERISA plans under
ordinary contract law principles, which
ERISA.
law, bar Huber from any recovery under
at issue meets the statutory definition of
Lightforce further maintains that the CSO
ciary
pt from the participation, vesting and fidu
exem
e
efor
ther
is
and
SA
ERI
er
und
a top hat plan
legally enforceable
). Forfeiture clauses like clause 3 are
infra
V,
ion
sect
(see
SA
ERI
of
es
duti
and valid in ERISA top hat plans.
that the CSO does not
Moreover, even if this Court were to rule

meet the statutory

is because, as
ms still fail (see section VI, infra). This
clai
fs
ntif
Plai
,
plan
hat
top
a
of
n
nitio
defi
le reformation
e clear, the relief Plaintiff seeks, equitab
the United States Supreme Court has mad
502(a)(3), and
U.S.C. Section l 132(a)(3), ERISA Section
of the CSO, is only available under 29
take or fraud.
applies where there is evidence of mis
only
tion
rma
refo
of
e
trin
doc
le
itab
equ
the
and there is no
m for purely compensatory damages
Here, because plai ntif f has plead a clai
CSO does not
is unavailable. As a result, even if the
evidence of mistake or fraud, reformation
to the relief he
isions of ERISA, Plaintiff is not entitled
prov
ive
tant
subs
the
of
e
mor
or
one
t
mee
seeks.
focus on new product development and
Clause 5 of the CSO required Huber to
benefit of
and to capitalize on those areas for the
tion
loita
exp
r
thei
for
kets
mar
l
ntia
the pote
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Lightforce.

on new product
The evidence at trial will show that Huber failed to focus

and failed to capitalize on those
development and the potential markets for their exploitation
by Lightforce. Whether Hube r's
areas for the benefit of Lightforce while he was employed
of a condition precedent, those
failure is labeled as an antecedent breach of contract or failure
plans under federal common
ordinary contract law principles, which are applicable to ERISA
law, bar Huber from any recovery under ERISA.
defenses based on
Finally, Lightforce intends to introduce evidence supporting its
rule, as well as other equitable
the faithless servant doctrine and the after-acquired evidence
defenses plead, including estoppel and unclean hands.

II.

HUBER'S EMPLOYMENT WITH LIGHTFORCE

1

Lightforce's main
Lightforce is a corporation organized in Washington state.
facility is located directly outside of Orofino, Idaho.

Lightforce currently employs

y is located in Orofino, Idaho,
approximately 110 persons. Although Lightforce's main facilit
are located in Australia.
Lightforce's president, as well as its Board of Directors ("Board"),
its Board, as well
As a result, Lightforce's formal communication structure with
ly telephonic Board meetings.
as company-wide decision-making, occurs primarily during month
en operations in Orofino and
Because of the interrelatedness of business operations betwe
Orofino and Lightforce's Board
Australia, open and transparent reporting between managers in

of Undisputed Facts in
The facts of this case are further detailed in the Statement
by Plaintiff on July 1, 2013,
Support of the Motion for Partial Summary Judgment, filed
filed July 16, 2013, as well as the
Defendant Lightforce USA Incorporated' s Statement of Facts
ition to Plain tiffs Motion for
numerous declarations of Lightforce personnel filed in oppos
most part, not be repeated here.
Partial Summary Judgment filed July 16, 2013, and will, for the
1
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d to
rate and transparent reporting is communicate
is required. 2 The requirement of open, accu
for reporting to the Board.
Lightforce managers in Orofino responsible
ey E. Huber served Lightforce as its
From 1997 through mid-2010, plaintiff Jeffr
er of
sident, Plaintiff was the highest ranking offic
Vice-President. During his tenure as Vice-Pre
onsible
sident, Plaintiff was the primary person resp
Lightforce in the United States. As Vice-Pre
nt reports to the Board
for communicating open, accurate and transpare

3

•

Plai ntif rs Executive Compensation Package.

A.

nt (and ultimately R&D Manager),
During Plai ntiff s tenure as Vice-Preside
ation
his termination, Plai ntiff s executive compens
Plaintiff was highly compensated. Prior to
SA
, (2) participation in Ligh tforc e's simple ERI
package included: (1) base salary of $180,000
e,
including full health insurance, life insuranc
qualified 40l( k) plan, (3) full fringe benefits,
rance
e, short-term and long-term disability insu
ranc
insu
nt
erme
emb
dism
and
h
deat
l
enta
accid
ced
his wife. In addition to the above-referen
and cell phone coverage for Plaintiff and
ely a
ed two long-term incentive packages, nam
compensation package, Plaintiff was offer
and
Deed of Non-Disclosure, Non-Competition
Company Share Offer ("CSO") and a
was
of benefits under both the CSO and NDA
Assignment ("NDA"). Plai ntiff s receipt
provide open, accurate and transparent
Although the requirement that managers
re to
orate structure, Plaintiff denies that the failu
reporting to the Board is axiomatic in the corp
See
.
tisfa ctor y-or subs tand ard- perf orm ance
meet this requirement would constitute unsa
0:
Deposition Transcript of Jeff Huber, 115:11-2
an open and
If a senior manager were unable to promote
Q.
reporting and factual
transparent organization regarding accurate
that, in your mind,
information sharing with the board, would
constitute unsatisfactory performance?
2

A.

No.

5 ("My job was to take and present the
See Deposition of Jeffrey E. Huber, 207: 10-1
information [to the Board].").
3
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with
d employment and satisfactory performance
expressly conditioned upon Hub er's continue
ent is
er elects to leave voluntarily, or employm
Lightforce. See CSO, § 3 ("If Jeff Hub
d));
then all good will is lost." (emphasis adde
terminated due to unsatisfactory performance,
ance
is terminated for any reason other than perform
NDA, § 3.2 ("In the event that the employee
the
dismissal ('as defined'), the employer will pay
related issues ('as defined') and/or summary
y at the time of termination .... ").
employee an amount congruent with base salar
B.

Perf orm ance .
Plai ntif rs Termination for Unsatisfactory

during the prior year, Plaintiff was
On August 1, 2011, following a demotion
out of
tforce. Plai ntiff s termination did not come
notified that he was being terminated by Ligh
lt of
, letter, Plai ntiff s termination was the resu
the blue. As explained in the August 3, 2011
and
issues of a lack of communication, openness
"numerous discussions with you regarding the
gave
and time again." The August 3, 2011, letter
transparency that the Board has requested time
reasons
three key examples of the performance-related

for Plai ntiff s termination, including:

transparent
The inability to promote an open and
and factual
organization regarding accurate reporting
l where you
leve
information sharing with the Board - to the
ouse" and
instructed Senior staff to keep things "in-h
re it was
directed them to change information befo
to the
ntion
rave
submitted to the Board, in complete cont
requests and direction given.
2010 there was
The fact that you advised the Board in June
was in fact
there
n
approximately $1M in backorders whe
Finance
the
over $2.4M - and an instruction given to
figures in a
Manager around that time to change
spreadsheet to reflect your initial advice.
•

ousness that
The behaviour you have displayed and the anxi
of NFO staff,
behaviour created for a significant number
resulted in
has
l,
onne
from management to shop floor pers
put in
been
had
no option but to exit you from NFO. NFO
a large number
a position where we were at risk of losing
employment
your
of very key personnel in the event that

EF- 6
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This is as a direct result of your
was continued.
treated
management style, demeanour and the way you
some members of the staff.
e-referenced reasons were only key points
The August 3, 2011, letter made clear that the abov
and that many more could be documented.
Plai ntifr s Termination Package.

C.

ed a year-long severance, or
As part of Plain tiffs termination, Plaintiff was offer
notice, package.

in that certain letter dated
The terms of Plain tiffs severance are outlined

Plaintiff and witnessed by William Borkett.
July 31, 2011, signed by both Lightforce and
cease active employment with Lightforce,
Specifically, Plaintiff agreed to immediately
ve all personal effects from Lightforce. In
relinquish any and all Lightforce property, and remo
salary of $180,000 and certain fringe benefits
return, Lightforce provided Plaintiff with his base
1, 2012. 4 Plaintiff admits that Lightforce met
for the period of August 1, 2011, through August
, letter. 5 Plaintiff further admits that Plaintiff
all the commitments under the August 1, 2011
th notice period.
complied with all the conditions for the twelve mon

6

lated issues is significant in
Plain tiffs termination as a result of performance-re
two long-term incentive packages, the CSO and
this case. This is because Plain tiffs right to the
satisfactory performance with Lightforce.
NDA, were expressly conditioned upon Huber's
performance, it is Lightforce's posi tion Because Huber was terminated for unsatisfactory
essing the issu e-th at Huber is not entitled to
consistent with the clear weight of authority addr
benefits under the CSO or NDA.

4

HuberDep. 109: 17-1 11:3 .
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his termination constitute
Notably, Plaintiff denies that the reasons for
that the failure to provide accurate reporting
performance-related issues. In addition to denying
d would be an example of unsatisfactory
and factual information sharing with the Boar
vested under the CSO in 2006; and (2) the
performance, Plain tiff attempts to argue that: (1) he
ia and is therefore unenforceable. For the
term unsatisfactory performance lacks objective criter
weight of authority addressing forfeitability
reasons articulated herein, as expressed by the clear
arguments must fail. The evidence will show
clauses in "top hat" plans, Plain tiffs overreaching
ce reasons. In addition, and even if the clear
that Huber was terminated for objective performan
somehow unenforceable, Plaintiff fails to
forfeiture clause contained in the CSO and NDA was
se of the faithless servant. The evidence to
appreciate the application of the common law defen
as 2003, Plaintiff engaged in numerous selfbe introduced at trial will show that from as early
n. It is well accepted under ERISA and
dealing and self-serving acts long before his terminatio
hing of his fiduciary duty to Lightforce.
Idaho state law that Plain tiff cannot profit while breac

III.
A.

7

THE PARTIES' BURDENS

Lightforce Intentionally
Plaintiff Bears the Burden of Proving that
in Violation of ERISA
Interfered with Plain tiffs Right to Benefits
Section 510, 29 U.S.C. § 1140.
lish that Lightforce terminated
To prevail on his ERISA claim, Plaintiff must estab

rights under the CSO. Section 510 of ERISA,
Plaintiff with the intent to interfere with Plain tiffs
unlawful for an employer to terminate an
codified at 29 U.S.C. Section 1140, renders it
the attainment of any right to which such
employee "for the purpose of interfering with
To state a claim for unlawful interference
participant may beco me entitled under the plan[.]"
the "employer had a specific intent to violate
under Section 510, Plain tiff must demonstrate that

7

).
U.S. v. Graham, 2007 WL 1806174 at *2 (E.D. Mich. 2007
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ERISA."

(M.D. Fla. 2013); Smith v.
See Keen v. Bovie Med. Corp., 2013 WL 1899791

Ameritech, 129 F.3d 857,8 65 (6th Cir. 1997).
courts apply the tri-part
Absent direct evidence of unlawful intent, federal
citing McDonnell-Douglas Corp. v.
frameyvork established by McDonnell-Douglas. See Keen,
(1973). Under this framework, Plaintiff
Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668
e under ERIS A Section 510. Id. To
must establish a prima facie case of unlawful interferenc
by a preponderance of the evidence
establish such a prima facie case, Plaintiff must prove
of interfering, (3) with the attainment of
that: (1) Lightforce terminated him, (2) for the purpose
any right to which [he] may become entitled.

Id.

Put simply, Plain tiff must show that a

Plaintiff was to interfere with his
motivating factor of Lightforce's decision to terminate
WL 1899791 (M.D. Fla. 2013).
attainment of benefits. Keen v. Bovie Med. Corp., 2013
r, was terminated for
Here Huber, like the plaintiff in Keen v. Bovie Medical Cente
unsatisfactory performance.

for his
Huber, like the plaintiff in Keen, disputes the reason

a Section 510 (i.e., 29 U.S.C. § 1140)
termination. Huber, like the plaintiff in Keen, brought
holding in Keen is directly on point
interference claim under ERISA to recover benefits. The
tift's ERIS A interference claim, the
and analogous here. Specifically, in dismissing the plain
court noted:

believing
Although Keen may disagree with Bovie's reasons for
ce is the
that he performed unsatisfactorily, when poor performan
[Keen]'s
reason for termination, "the question is not whether
believed
e]
[Bovi
er
performance was actually poor, but wheth
Alvarez v. Roya l At!.
[Keen]'s performance was poor."
Here,
Developers, Inc., 610 F.3d 1253, 1266 (11th Cir.2010).
had
Bovie
with
Keen admits that his working relationship
For
ce.
deteriorated and Bovie was unsatisfied with his performan
ordinate.
example, Keen knew Bovie believed that he was insub
early as
as
nation
He also knew Bovie began discussing his termi
tarily.
May 2011 and had tried to convince Keen to leave volun
derable
Keen 's assertion or belie f that Bovie would "save consi
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medical ben efit s-w ith
expense" by preventing his enrollment in
no supporting fact s-fa ils to establish pretext.
riminatory reason for
Bovie has articulated a legitimate, nondisc
ided evidence sufficient
terminating Keen and Keen has not prov
whether that reason is
to create a genuine issue of fact as to
SA rights. Accordingly,
pretext for interfering with Keen's ERI
summary judgment on
the Court grants Bovie's motion for
Count VII.
d
d). The record and evidence to be introduce
adde
is
phas
(em
11
*10at
791
1899
WL
Keen, 2013
rt, in its
ed for unsatisfactory performance. This Cou
at trial will prove that Plaintiff was terminat
the CSO
ial Summary Judgment, recognized that if
8/28/2013 Memorandum re Motion for Part
ed for
"top-hat" plan and Plaintiff was terminat
SA
ERI
an
of
n
nitio
defi
tory
statu
the
meets
As a
r the CSO could be forfeited. Id. at pp. 2-3.
substandard performance, his benefits unde
g that the
ion for partial summary judgment declarin
result, if this Court grants Lightforce's mot
ctory
and Plaintiff was terminated for unsatisfa
plan
hat"
"top
SA
ERI
an
as
ifies
qual
CSO
goodwill under the CSO.
performance, Plaintiff is not entitled to any
door what he cannot accomplish
In an effort to accomplish through the back
ts: first,
SA, Plaintiff makes two last-ditch argumen
through the substantive provisions of ERI
the term
orfeitable in 2006 and, second, that
that his right to goodwill became nonf
rce the
e criteria and therefore Lightforce cannot enfo
"unsatisfactory performance" lacks objectiv
ts are
tence since 2000. Both of these argumen
exis
in
been
has
that
nt
eme
agre
the
of
terms
ement itself (see section V, infra).
contrary to the law and the terms of the agre
B.

that Ligh tfor ce Breached the NDA .
Plai ntif f Bea rs the Bur den of Proving

ch of the NDA (Amended Complaint,
Plaintiff has plead a cause of action for brea
treated
ements such as the NDA, like the CSO, are
Second Cause of Action). Employment agre
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of a unilateral contract, the plaintiff has
as unilateral contracts. In Idaho, in order to prove breach
the burden of proving each of the following elements:
an
The defendant made statements which constituted
l.
"offer" as defined in these instructions;
iff,
The defendant intended that a person, such as the plaint
2.
would perform acts in accordance with the offer;
by
The plain tiff perfo rmed the acts required or requested
3.
the defendant's offer;

the
The plaintiff performed the acts with the intention that
4.
acts would constitute an acceptance of the defendant's offer;
ce
The defendant was notified of plain tiffs performan
5.
within a reasonable time;
the
The defendant has not fulfilled defendant's part of
6.
offer; and
to
The nature of the performance required of defendant
7.
f.
thereo
nts
amou
complete the contract, and the value or dollar
Idaho Jury Instructions ("IDJI") 6.10.3 (emphasis added).

IV.

EXPRESS OR IMPLIED
LIGHTFORCE DID NOT BREACH EITHER THE
TERMINATED FOR
TERMS OF THE NDA AS PLAINTIFF WAS
UNSATISFACTORY PERFORMANCE.
ed to any benefits under
Section 3.1 of the NDA provides that Plaintiff is not entitl

e. See NDA 3.1 ("In the event the
the NDA if Plaintiff is terminated for substandard performanc
ce related issues (as defined) and/or
employee is terminated for any reason other than performan
employee an amount congruent with
summary dismissal (as defined), the employer will pay the
stipulated in 3.1 in accordance with the
the base salary at the time of termination for the period
provisions outlined in 3.2. l and 2.2.2.").

The NDA defines performance-related issues as

through a performance management
"substandard performance which is properly managed
3.2.3. Summary dismissal on the other
program, including a formal warning process." NDA §
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willful misconduct, serious
ination of employment for acts of
hand is defined as "im med iate term
and/or unlawful
ure, theft, fraudulent beh avi our
ced
pro
and
icy
pol
to
nce
ere
adh
breaches of
behaviour." Id.
ance-related
have been terminated for perform
not
ld
cou
he
ff,
inti
Pla
to
ing
ord
Acc
notice of his substandard
vide Pla inti ff with formal written
pro
not
did
rce
htfo
Lig
e
aus
bec
issues
wou ld not have made a
admits that formal written notice
performance. However, Pla inti ff
1:
difference. See Hu ber Dep. 158:7-1
tly if you had been told
What would you have done differen
Q.
ed if things did n't change?
in writing that you would be terminat
a whole lot of anything
I don 't think I would have done
A.
different. ...
blishes that
that to be introduced at trial, esta
The evidence in the record, and
ng Lig htfo rce 's workforce
"substandard performance" followi
his
of
d
ifie
not
t
firs
was
ff
inti
Pla
vided to
workforce planning review was pro
the
from
ck
dba
Fee
0.
201
,
rch
Ma
planning review in
group general
addition, Ms. Leniger-Sherratt, the
In
on.
tati
sen
pre
nt
poi
er
pow
Plaintiff via
his performance-related
discussion with Pla inti ff concerning
bal
ver
a
had
rce,
htfo
Lig
at
r
age
man
Lightforce
not change. Rather, in July, 2010,
did
es
issu
d
late
e-re
anc
form
per
issues. Pla inti ff's
in July, 2010,
agers to alter Board reports and that
man
ing
ask
was
ff
inti
Pla
t
tha
re
became awa
,000 when in fact they were
open backorders were only $1,100
that
rd
Boa
the
to
d
orte
rep
ff
inti
Pla
Lightforce
tinued performance-related issues,
con
ffs
inti
Pla
of
lt
resu
a
As
.
nearly $2.4 million
nize the entire
his role as Vice-President, re-orga
from
ff
inti
Pla
ove
rem
to
n
isio
made the dec
nag eme nt Group ("O MG ").
rce, and form the Operations Ma
htfo
Lig
at
e
ctur
stru
t
men
age
man
of the
G. The decision and implementation
OM
the
of
ber
mem
a
as
n
itio
pos
Pla inti ff was giv en a
ance manage
ition, and in an attempt to perform
add
In
ff.
inti
Pla
with
ed
uss
OM G was disc
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unications between the OMG and
Plaintiff, Lightforce hired William Barkett to facilitate comm
address issues.

nization of its
Despite Lightforce's attempts, which included a full reorga

ndard performance.
corporate structure, Plaintiff continued to demonstrate substa

Lightforce

ary, 2011. The evidence will
again met with Plaintiff to discuss his performance issues in Febru
continued to receive feedback
show that between February, 2011, and May, 2011, Lightforce
made in May, 2011, to remove
from the OMG concerning Plaintiff. Ultimately, the decision was
met with Plaintiff to discuss a
Plaintiff from his managerial role in the OMG. Lightforce again
vacation. During Plain tiffs
new transition. It was at this time that Plaintiff went on a two month
a significant number of key OMG
vacation, Lightforce's President Ray Dennis was informed, by
any active role, a number of them
staff, that if Plaintiff were permitted to return to Lightforce in
would consider leaving their employment.

V.

A TOP HAT PLAN
THE CSO MEETS THE STATUTORY DEFINITION OF
UNDER ERISA.
normally prohibits
"The Employee Retirement Income Security Act [' ERIS A']

ition normally does not apply to
forfeiture of accrued or vested benefits, however this prohib
plans are exempt from those
'top hat' plans such as the [Company Share Offer] because these
Mich. 2007). "The failure of
prohibitions." U.S. v. Graham, 2007 WL 1806174 at *2 (E.D.
is not an 'interstice' because it is
ERISA to provide nonforfeitability coverage to Top Hat plans
ns of power to negotiate such
the result of a deliberate decision to let executives use their positio
protection for their plans on their own."

Bryan v. Pep Boys-Manny, Moe & Jack,

2001), citing Bidga v. Fishbach,
CIV.A. 00-1525, 2001 WL 752645 at *4 (E.D. Pa. June 29,
F.3d 108 (2d Cir. 1996). "Since
898 F. Supp. 1004, 1016 (S.D.N.Y. June 8, 1995), ajf'd, 101
ility protection, federal common
ERISA intentionally omits Top Hat plans from its nonforfeitab
ERISA." Id.
law may not be used to create nonforfeitability protection under
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ence at trial will only further support
In this case, presentation of additional evid
SA. As
tory definition of a top-hat plan under ERI
the conclusion that the CSO meets the statu
of a top-hat
the CSO easily meets ERI SA' s definition
consistently plead, Lightforce submits that
plan because the CSO is
tained by an employer
a plan which is unfunded and is main
rred compensation for a
primarily for the purpose of providing defe
pensated employees.
select group of management or highly com
meets the definition ofa top-hat plan.
29 U.S.C. § 1081(a)(3). The CSO easily

A.

The CSO Is Unfunded.

re this Court, while ERISA does not
As set forth in the briefing presently befo
nded where:
ts have recognized that a plan is unfu
define "unfunded," several circuit cour
ts of the
to a res separate from the general asse
l) beneficiaries of the plan cannot look
ter than
ficiaries of the plan have no legal rights grea
corporation to satisfy their claims or 2) bene
v. IT Litig.
assets of the employer. See, e.g., Accardi
those of general, unsecured creditors to the
Care, Inc.
,668 (3d Cir. 2006); Reliable Home Health
Trust (In re IT Group, Inc.), 448 F.3d 661
k Deferred
513-14 (5th Cir. 2002); Demery v. Exteban
v. Union Cent. Ins. Co., 295 F .3d 505,
Corp., 653
Cir. 2000); Dependahl v. Fals taff Brewing
Comp. Plan (BJ, 216 F.3d 283, 287 (2d
F.2d 1208, 1214 (8th Cir. 1981).
and will not change, Plaintiff continues
Despite the fact that the evidence has not
Plai ntiff 's
attempt to demonstrate the CSO is funded.
an
in
ts
men
argu
g
ngin
-cha
ever
ent
pres
to
renced in the
because the life insurance policy is refe
new theory is that the CSO is "funded"
state that it
eneficiaries and the CSO did not expressly
CSO, Plai ntiff named his parents as co-b
Plaintiff as a
Plaintiff's parents or wife were added by
that
fact
the
,
ntly
orta
Imp
.
nded
unfu
was
cy "funded"
cy would not show that the insurance poli
co-beneficiary of a term life insurance poli
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the CSO. Nothing in the record
the CSO or had any effect on Plaint iffs rights to benefits under
Plaintiff was entitled to greater
or the evidence to be produced at trial will support a finding that
Lightforce.
rights under the CSO -at any time- than any general creditor of
orce took out a
To be clear, the evidence at trial will show that in 2003 Lightf
r employee, Kevin Stockdill.
key-man term life insurance policy on Plaintiff, as well as anothe
insurance policy on Plain tiffs
The evidence will show that Lightforce paid the premiums for the
is a term life insurance policy,
life and was the sole owner of that policy. The policy at issue
meaning that it has no accumulated value, or "res."
on any alleged
The evidence at trial will show that Plaintiff did not pay taxes
benefits due under the CSO, including the insurance policy.
sition that the
In addition, Plaintiff cites zero case law authority for the propo
the plan "funded."
CSO's failure to state that it is unfunded somehow makes

Rather, as

t to have paid taxes.
demonstrated herein, if the plan was funded, Plaintiff could expec
1.

that the
The fact that Plaintiff did not pay taxes is a strong indicator
CSO is "unfunded."

to consider the tax
Several courts to have considered the issue found it appropriate
di v. IT Litig. Trust (In re IT
consequences of the deferred compensation plan at issue. Accar
Home Health Care, Inc. v. Union
Group, Inc.), 448 F.3d 661, 664-65 (3rd Cir. 2006); Reliable

likely than not to be regarded as
Cent. Ins. Co., 295 F .3d 505 (5th Cir. 2002) ("a 'plan is more
liability during the year that the
unfunded if the beneficiaries under the plan do not incur tax
Inc., 436 B.R. 695 (Bankr.
contributions to the plan are made."'); In re Colonial Bancgroup,

ent are factors to consider in
M.D. Ala. June 25, 2010) (a plan's intended and actual tax treatm
Colonial explained, "[i]f a plan
determining whether a plan is unfunded). As the court in In re
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also very likely that the plan is unfunded."
meets the requirements for deferred tax treatment, it is
This is because:
tax liability
[A] plan under which the beneficiaries do not incur
is "more
during the year that the contributions to the plan are made
F.Supp.
915
r,
Helle
likely than not" an "unfunded" plan. Miller v.
ion
taxat
for
651, 659 (S.D.N.Y. 1996). This is so because the tests
overlap of deferred compensation and for funding status
only where
e
incom
nt
deferred compensation is not taxable as curre
uncertain, i.e.,
the future payment of the compensation is somehow
also subject to
where the assets used to pay participants' claims are
qualifies for
plan
a
other creditors' claims. Thus the fact that
that it was
deferred tax treatment strongly supports the conclusion
unfunded.

Id.
B.

to Establish that the CSO
The CSO Satisfies the Second Element Necessary
of the CSO Was to Provide
Is a Top-Hat Plan Because the Primary Purpose
Deferred Compensation to Plaintiff.

Partial Summary Judgment,
See Defendant's Reply Memorandum in Support of
pp. 13-16. Some of the reasons articulated
filed September 10, 2013 ("9/10/13 Reply Brie f') at
met include: (1) Plain tiffs admission in
for finding that the primary purpose element has been
se of the [CSO] was to provide deferred
his Amended Complaint that "[t]he primary purpo
,r 59; (2) Plaintiff admitted the truth of that
compensation to Huber." Amended Complaint p. 10,
Ex. A (Excerpts of Deposition of Jeffrey
allegation in his deposition. See 7/16/2013 Husch Dec.,
the Amended Complaint is true and correct
Huber), 13:6-12 (plaintiff admits that everything in
contains nothing Plaintiff believes to be
to the best of his knowledge and information and
lishes without question that the primary
untrue); and (3) the testimony of Ray Dennis estab
Plaintiff with deferred compensation. See
purpose for the creation of the CSO was to provide
USA, Inc.'s Motion for Partial Summary
Plain tiffs Memorandum in Opposition to Lightforce
2013 Husch Dec., Ex. B (Excerpts of
Judgment (the "Plai ntiff s Opp. Mem."), pp. 4-5; 7/16/
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ch Dec.,
nded Complaint p. 10, ,I59 ; 7/16/2013 Hus
Ame
;
2-15
161:
nis),
Den
Ray
of
on
ositi
Dep
ard Huber), 13:6-12.
Ex. A (Excerpts of Deposition of Jeffrey Edw
C.

but Hub er, Wh o Was an Admitted
The CSO Was Nev er Offered to Anyone
loyee.
Man ager and Highly Compensated Emp
Plaintiff's Amended Complaint or the
Finally, the Court need look no further than

easily
before this Court to conclude that Plaintiff
statements made by Plaintiff in the briefing
Amended
or highly compensated employees." See
satisfied the "select group of management
a member of
r Agreement was entered, Huber was
Complaint ,I 58 ("At the time the Offe
Reply
employee of Lightforce"); Plaintiff's
management and a highly compensated
cited by
ial Summary Judgment, p. 4. Only one case
Part
for
ion
Mot
of
port
Sup
in
dum
oran
Mem
offered to a
d a situation where a top-hat plan was
either Plaintiff or Lightforce has addresse
at 21.
307, 312 (1996). See 9/10/13 Reply Brie f
single employee: Duggan v. Hobbs, 99 F .3d
EES WIT H LIG HTF OR CE THA T THE
ASS UM ING THA T THI S CO URT AGR
VI.
ER
INITION OF A TOP -HA T PLA N UND
CSO ME ETS THE STA TUT OR Y DEF
HE
EN
WH
GOODWILL UND ER THE CSO
ERI SA, HU BER FOR FEI TED ANY
CTORY PER FOR MA NCE .
WAS TER MIN ATE D FOR UNSATISFA
ate Nondiscriminatory Reason for
Lightforce Has Articulated a Legitim
A.
Terminating Huber.
was terminated as a result of his
The evidence will show that Plaintiff
performance-related conduct.

ated's Statement of
See Defendant Lightforce USA, lncorpor

August 3,
Plaintiff's termination were outlined in the
Facts, filed July 16, 2013. The reasons for
gree with
h Huber, like the plaintiff in Keen, may disa
2011, letter provided to Plaintiff. Althoug
ormance is
performed unsatisfactorily, "when poor perf
Lightforce's reasons for believing that he
ally poor,
not whether [Huber's] performance was actu
the reason for termination, the question is
1899791
s] performance was poor." Keen, 2013 WL
ber'
[Hu
eved
beli
rce]
htfo
[Lig
ther
whe
but
at * l 0-11 (citations omitted).
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In an attempt to avoid application of the contract that Plaintiff -a highly
compensated senior executive -signed, Plaintiff argues that the forfeitability clause in the CSO
is unenforceable because ( 1) he allegedly vested in 2006, rendering his benefits irrevocable, and
(2) in any event the term "unsatisfactory performan ce" lacks sufficient objective criteria and is
therefore unenforceable. As demonstrated herein, this is not the first time that an executive has
made similar arguments in an attempt to undermine the terms of a top-hat contract at issue.
B.

Benefits Did Not Vest Under the Terms of the CSO.
As provided herein, Plaintiff contends that his benefits under the CSO fully vested

in October of 2006, and therefore are not subject to forfeiture. See Plaintiffs Opp. Mem., p. 7.
Plaintiffs contention, however, ignores the law as well as the substance of the agreement he
executed. A vested right denotes an: "[i]mmediate or fixed right to present or future enjoyment
and one that does not depend on an event that is uncertain." BLACK'S LAW DICTIONARY 1402
(5th ed. 1979).
In support of Huber's contention that he fully vested, Huber relies on the holding
in Kemmerer v. !CI Americas, Inc., 842 F. Supp. 138 (E.D. Pa. 1994). Importantly, there are two
types of cases addressing the forfeitability of top-hat plans.

The first line of cases, like

Kemmerer, addresses an employer 's attempt to retroactively amend a top-hat plan with the effect
8
of eliminating or reducing benefits. The second type of cases, on the other hand, focuses on an

employer 's right to enforce the terms of the top-hat plan as written.

Kemmerer concerned a situation where an employer sought to enforce a plan
amendment terminatin g an employee 's top-hat benefits. Applying a unilateral contract analysis,
the court in Kemmerer noted that the employee had satisfied all the conditions necessary to
receive the promised benefits- i.e., the employee had remained in employ until retirement and
had started receiving benefits.
8
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alter the COS. Lightforce is
Here, Lightforce is not asserting a right to amend or
sion that has been a part of the CSO since its
asserting a right to enforce the clear forfeiture provi
Plaintiff and Kemmerer that top-hat plans,
inception in 2000. Moreover, LFUSA agrees with
A further agrees that as a unilateral contract
like the CSO at issue, are unilateral contracts. LFUS
once Plain tiff started performance, LFUSA
the CSO invited acceptance by performance and that
the issue before this Court is not whether
could not amend or modify retroactively. However,
tiffs benefits; rather, consistent with the
LFUSA amended the CSO to reduce or terminate Plain
fully performed under the terms of the CSO.
second line of cases, the issue is whether Plaintiff
not completed performance as invited, the
The law is clear that where the plaintiff/offeree has
arises.
offeror's duty to perform (i.e., to pay benefits) never
makes a promissory offer that
A unilateral contract is a contract wherein one party
performance.
calls for the other party to accept by rendering

RESTATEMENT (SECOND) OF

clear that once performance has begun,
CONTRACTS § 45. Unilateral contract principles make
duty of the offeror to perfo rm-h ere pay
the offer is irrevocable. This does not mean that the
each and every condition of performance
bene fits-a rises where the offeree has not satisfied
Contracts provides in pertinent part:
offered. Section 45 of the Restatement (Second) of
ring a
Where an offeror invites an offeree to accept by rende
(1)
acceptance, an
performance and does not invite a promissory
or begins the
option contract is created when the offeree tenders
invited performance or tenders a beginning of it.
option
The ojferor's duty of performance under any
(2)
tender of the
contracts so created is conditional on completion or
the offer.
of
s
invited performance in accordance with the term
(Emphasis added.)
rmance or tender by the
Comment e further explains that "[w]here part perfo
bound to complete performance. The offeror
offeree creates an option contract, the offeree is not
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's
is conditional on completion of the offeree
alone is bound, but his duty of performance
s."
nce, the offe ror's duty to perform never arise
performance. If the offeree abandons performa
(Emphasis added.)
contract interpretation. Top-hat plans
This is consistent with federal common law
ld be
the specific language of each provision shou
are required to "be construed as a whole, and
138
merer v. !CI Americas, Inc., 842 F. Supp.
interpreted in the context of the whole." Kem
).
Holdings, Inc., 967 F .2d 90, 93 (3d Cir. 1992
(E.D. Pa. 1994), citing Alexander v. Primerica

1.

The CSO contains a clear forfeiture clause.

provides the method of payment-or
The CSO is two pages. Section 3 of the CSO
ntiff
on contemplates three scenarios: First, if Plai
forfeiture-of the benefits offered. That secti
,
tiff becomes entitled to accrued goodwill. CSO
dies, suffers ill health or is incapacitated, Plain
has the
is not an immediate sale of Lightforce, he
§ 3(a). Second, if Huber retires and there
d, if
ted shares in Lightforce. CSO,§ 3(c). Thir
option of exchanging goodwill for accumula
ctory
employment is terminated for unsatisfa
Plaintiff "elects to leave voluntarily, or
, § 3(a).
performance, then all goodwill is lost." CSO
first applies ordinary principles of
In interpreting an ERISA plan, the Court
1992).
Life Ins. Co., 959 F .2d 104, l 05 (8th Cir.
contract interpretation. See Delk v. Durham
ern the
law rules of contract interpretation to disc
"The federal courts apply federal common
ld be
and under federal common law 'a contract shou
meaning of the terms in an ERISA plan ...
nded
s-pr esum ing that every provision was inte
interpreted as to give meaning to all of its term
h
are deemed superfluous.'" Harris v. The Epoc
to accomplish some purpose, and that none
ding
) (citations omitted; emphasis added). In deci
Group, L.C., 357 F.3d 822, 825 (8th Cir. 2004
phrase
considered in its entirety and not "interpreted
whether a contract is ambiguous, it must be
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L.P. v. IVAX Corp., 482 F.3d 1018, 1021
by phrase." Whitebox Convertible Arbitrage Partners,

(8th Cir. 2007).
it may then look to extrinsic
If the Court finds the plan's language ambiguous,
mine the meaning of the contract, although
evidence to help resolve those ambiguity and to deter
fication but is instead a clarification of
"the meaning derived does not amount to an oral modi
Life Ins. Co., 979 F.2d 653, 657 (8th Cir.
provisions already in effect." Farley v. Benefit Trust
age remains ambiguous after examining
1992); see also Delk, 959 F.2d at 105. Only if the langu

against the drafter. See Delk, 959 F.2d at
extrinsic evidence, the ambiguities may be construed
ance Pay Plan, 933 F.2d 1227, 1233
105-06; Taylor v. Cont'! Grp. Change in Control Sever
Life Ins. Co., 921 F.2d 150 (8th Cir.
(3rd Cir. 1991) (expanding on Brewer v. Lincoln Nat'!

1990)).
proffered by executive
In two cases, courts examining identical arguments
ing" argument made by Plaintiff in the
participants in top-hat plans have rejected the same "vest
& Jack, CIV.A. 00-1525, 2001 WL 752645
case at bar. First, in Bryan v. Pep Boys-Manny, Moe
hired James Bryan as Vice-President of
(E.D. Pa. June 29, 2001), the defendant employer
Pep Boys offered Mr. Bryan:
Distribution. As part of Mr. Brya n's executive package
Pension Plan,
Participation in Pep Boys Executive Supplemental
) of retiree's
which provides for a benefit of up to fifty (50%
at the rate of
average five years' compensation. Benefit accrues
maximum of
a
to
two (2%) per year of participation in the plan, up
twenty five (25) years.
Despite the provision of the top-hat plan providing that

Bryan earned 2% per year

rtant forfeiture provision. That provision
of participation, the top-hat plan contained an impo
provided:
to have any
[A] person who is an Eligible Employee shall cease
s of the
ation
right to receive any payment hereunder and all oblig

LIGHTFORCE USA, INC.'S TRIAL BRIEF - 21

Client:3034342.5

920

unt of an Eligible
Company to make payments to or on acco
this Administrator
Employee shall cease and terminate should
directly as [a] ...
find . . . such Eligible Employee. . . has
activity which is
consultant . . . engaged in any business
any business activity
substantially similar to or competitive with
conducted by [Defendant] ....
Mich.
in US. v. Graham, 2007 WL 1806174 (E.D.
Pep Boys, 2001 WL 752645 at *4. Second,
ted."
iture clause was invalid because he was "ves
2007), a former executive argued that a forfe
court concluded:
Rejecting the executive's vesting argument, the
se is unenforceable
Graham's argument that the "bad boy" clau
without authority and
because the benefits had "vested" is stated
ding the "bad boy"
runs contrary to the law. The contract, inclu
renewal of Graham's
provision, was entered into as part of the
The Employee Retirement Income
employment contract.
forfeiture of accrued
Security Act ["BRISA''] normally prohibits
normally does not
or vested benefits, however this prohibition
ASS P because
and
P
apply to "top hat" plan s such as the SBR
ons. The prohibition
these plan s are exempt from those prohibiti
sures is codified in
against forfeiture and "anti-cutback" mea
29 U.S.C. § 1051(2)
Part 2 of BRISA. 29 U.S.C. § 1053, 1054.
SA. The statute itsel f
exempts "top hat" plan s from Part 2 of BRI
d not be amended to
refutes Graham's argument that SERP coul
include the "bad boy" forfeiture provision.

added).
Graham, 2007 WL 180617 4 at *2 (emphasis
lar to this case.
Pep Boys and Graham are strikingly simi

Like the plan in

year
ides that Plaintiff earned 5% of goodwill each
Pep Boys, the "top-hat" plan in this case prov
the
ited all benefits if Plaintiff failed to satisfy
up to a maximum of 30% and Plaintiff forfe
term
Graham, the plai ntiff s unilateral usage of the
conditions of the top-hat plan. Similarly, in
t
the executive had signed. In both cases, the cour
"vested" was contrary to the written agreement
executive had forfeited his right to the incentive
upheld the employer's determination that the
compensation or "top-hat" benefits.
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der the CSO
Contract Principles Does Not Ren
l
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ilat
Un
of
n
atio
plic
Ap
C.
Irrevocable.
offer that
rein one party makes a promissory
A unilateral contract is a contract whe
NT (SECOND) OF
dering performance. RESTATEME
ren
by
ept
acc
to
ty
par
er
oth
calls for the
e performance has
tract principles make clear that onc
con
ral
late
uni
The
45.
§
CTS
CONTRA
ere
t the duty of the offeror to per for m-h
tha
n
mea
not
s
doe
s
Thi
.
able
voc
begun, the offer is irre
on of performance
not satisfied each and every conditi
has
ree
offe
the
re
whe
s
rise
s-a
pay ben efit
pertinent part:
t (Second) of Contracts provides in
men
tate
Res
the
of
45
tion
Sec
.
red
offe
to accept by rendering a
Where an offeror invites an offeree
( 1)
a promissory acceptance, an
performance and does not invite
offeree tenders or begins the
option contract is created when the
inning of it.
invited performance or tenders a beg
e under any option
The offeror' s duty of performanc
(2)
on completion or tender of the
contracts so created is conditional
e with the terms of the offer.
invited performance in accordanc
(Emphasis added.)
er by the
"[w]here part performance or tend
that
s
lain
exp
her
furt
e
t
men
Com
formance. The offeror
offeree is not bound to complete per
the
t,
trac
con
ion
opt
an
tes
crea
offeree
pletion of the offeree's
performance is conditional on com
alone is bound, but his duty of
er arises."
e, the offe ror' s duty to perform nev
anc
form
per
ns
ndo
aba
ree
offe
the
performance. If
(Emphasis added.)
-hat plans
mon law contract interpretation. Top
This is consistent with federal com
should be
specific language of each provision
the
and
le,
who
a
as
ed
stru
con
are required to "be
Supp. 138, 142
merer v. JC] Americas, Inc., 842 F.
Kem
le."
who
the
of
text
con
the
in
interpreted
d 90, 93 (3rd Cir. 1992).
v. Primerica Holdings, Inc., 967 F.2
der
xan
Ale
ng
citi
4),
199
Pa.
.
(E.D
ed so as to
of an BRISA plan should be constru
ons
visi
pro
the
t
tha
zed
gni
reco
Kemmerer further
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onable,
. "An interpretation which gives a reas
ises
prom
ory
illus
id
avo
and
y
ator
nug
render none
leaves any par t
terms is to be preferred to one which
the
all
to
ning
mea
e
ctiv
effe
and
ful
law
ed).
er, 842 F. Supp. at 142 (emphasis add
unreasonable or ofn o effect." Kemmer
e of "objective criteria" evidencing
The record contains ample evidenc
1.
ination.
Huber's performance-related term
efits
of his theory that he is entitled to ben
Plaintiff's final argument in support
n the lack of
under the CSO is unenforceable give
ty
bili
eita
forf
y
"an
that
is
CSO
under the
See 9/0312013 Opp.
t is 'unsatisfactory performance.'"
wha
hing
blis
esta
in
eria
crit
e
ctiv
obje
mary Judgment,
um in Support of Motion for Partial Sum
Mem., citing Huber's Reply Memorand
filed on July 23, 2013.
ision
f relies exclusively on a 1984 dec
In support of this statement, Plaintif
(E.D. Mo. 1984).
win g Corporation, 605 F. Supp. 421
rendered in Hol lenb eck v. Fal staf f Bre
a benefit plan
SA top-hat plan. Fal staf f concerned
ERI
an
cern
con
n
eve
not
did
f
staf
Notably, Fal
the court in Fal staf f
BRISA. The standard employed by
of
ent
ctm
ena
the
to
r
prio
ted
exis
that
SA test was one of
ERISA was adopted. The pre-ERI
was the standard in effect before
addressing the
the court in Fal staf f looked to cases
,
law
SA
ERI
preg
lyin
App
ess.
reasonablen
rt in Fal staf f cited to
boy" clauses. For instance, the cou
d
"ba
or
re
eitu
forf
of
ess
blen
ona
reas
Tex. 1982). In Flynn, the
Plan, 558 F. Supp. 861, 865 (N.D.
Flynn v. Savings & Profit Sha ring
dishonesty
loyee terminated by the [employer] for
emp
"an
that
d
vide
pro
e
issu
at
se
bad boy clau
tributions." Flynn,
Sharing Plan other than his own con
fit
Pro
the
in
rest
inte
any
d
eite
forf
e a vested interest
n held that "even if plaintiff did hav
558 F. Supp. at 864. The court in Flyn
n plaintiff
e treated such interest as forfeited whe
hav
ld
wou
k
Ban
the
,
Plan
ent
irem
under the Ret
ance on a presty." Id. at 865. Pla inti ffs sole reli
one
dish
of
acts
his
to
due
d
isse
was dism
is
ERISA case that was not a top-hat plan

of dubious validity here.
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racts (both under state and federal
It is a well-settled principle of unilateral cont
case,
part and parcel of a services contract. In this
common law) that performance is considered
In
was a condition of his right to any goodwill.
Plai ntiff s continued satisfactory performance
upon
contemplates the performance of some act ...
the top-hat plans, "[a] condition precedent
.,
is made dependent." Keen v. Bovie Med. Corp
which the obligation to perform the contract
1st
Corp. v. Edwards, 573 So. 2d 142, 145 (Fla.
2013 WL 1899791, citing Seaside Cmty. Dev.
a duty
g with the condition precedent, one to whom
DCA 1991). Without substantially complyin
makes
ch of contract. Id. The federal common law
is owed cannot recover for the obligor's brea

also
ies to the obli gee' s performance. See
clear that a condition of satisfaction appl
on
cmt. a (providing that a condition of satisfacti
RESTATEMENT (SECOND) OF CONTRACTS § 228,
Under
as to which the obligor is to be satisfied).
typically relates to the obligee' s performance
the
sfaction" or "complete satisfaction" requires
these circumstances, the use of the term "sati
Velda,
See also City of Beverly Hills v. Village of
exercise of good faith and fair dealing. Id.
on "for
) (in context of services contract, terminati
925 S.W.2d 474, 476 (Mo. Ct. App. 1996
Under Idaho law, for example,
cause" is a "performance-based standard").
performance to the
Where a contract includes a provision requiring
the level or quality
satisfaction of a party, or similar language, and
a part y may reject the
of performance is not otherwise spelled out,
nds of dissatisfaction,
performance by the other party, upon grou
e situation wou ld find
only where a reasonable person in the sam
the performance unsatisfactory.

itt, 107 Idaho 829 (1984).
IDJI 6.12 (emphasis added); see Cheney v. Jemm
tiff, Lightforce articulated three
Here, in the August 3, 2011 letter to Plain
er's
ted reasons for the termination of Hub
reasonable and objective performance-rela
him
given for his termination were discussed with
employment. Plaintiff admits that the reasons
were to
Dep., 114:12 - 115:10. Even if this Court
prior to his actual termination. See Huber
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because
onstrated that "pla inti ff was actually fired
dem
than
e
mor
has
rce
htfo
Lig
taff,
apply Fals
l 'reasonable'
the business sensibilities of a hypothetica
of some impropriety that would breach
businessman." Falstaff, at 434-35.
Defendant's Disclosure of Expert Witness
On August 30, 2013, Lightforce filed
Expert Opinion
ibit A to the Disclosure is Ms. Bal l's
Tresa: E. Ball, SPHR. Attached as Exh
Ball identified
Ms. Bal l's Expert Opinion Report, Ms.
Report dated August 29, 2013. In
performance.
gories of Plai ntif fs unsatisfactory
cate
e
ctiv
obje
rate
sepa
(19)
teen
nine
(1) ineffective at
unsatisfactory performance included:
Specifically, that evidence of Hub er's
rs,
and unprofessional behavior toward othe
riate
prop
inap
(2)
,
team
t
men
age
man
leading the
agement style,
(4) intimidation and unacceptable man
nt,
eme
anag
rom
mic
and
ing
troll
con
(3)
failure to grow
propriate treatment of Mr. Stockdill, (7)
(5) ineffective communication, (6) inap
re to
(8) inability to handle workload, (9) failu
th,
grow
ness
busi
with
g
alon
ls
skil
and develop
Board reports,
openness, (10) providing inaccurate
and
ency
spar
tran
full
with
rate
ope
orders (Juneinformation to the Board regarding back
( 11) providing misleading, inaccurate
meet business
th, (13) failure to adequately expand to
September 2010), (12) limited sales grow
ing to behave
fective business practices, (16) continu
inef
5)
(]
f,
e-of
writ
y
ntor
inve
(14)
s,
need
of teamwork with
after removal from VP role, ( 17) lack
with level of authority he had as VP
of
current R&D function, and (19) inability
rsee
ove
to
ls
skil
ive
fect
inef
(18)
t,
stan
OMG and resi
of objective facts
with Mr. Huber. Detailed examples
king
wor
e
tinu
con
to
bers
mem
G
OM
be found at pages 7-17 of her report.
supporting Expert Bal l's conclusions can
d on by Plaintiff, it is more than evident
Compared with the single authority relie
that Plaintiff was terminated for more than

a difference in managerial style.
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ence that Huber breached the
Additionally, the record contains evid
precedent to issuance of the CSO
CSO, or failed to satisfy a condition
Benefit.
fy a condition precedent to issuance of
Huber breached the CSO, or failed to satis
ch states:
requirements of Clause 5 of the CSO, whi
the CSO benefit, by failing to meet the
ness interests in LFUSA.
Jeff Huber to maintain his focus and busi
will become focused on
As the business grows much of his role
ntial markets for their
new product development and the pote
ntial that these areas be
exploitation. Consequently it is esse
A.
capitalised [sic] for the benefit ofL FUS
2.

Depo. Ex. 9, pp. 1-2.
and August 1, 2012, LFUSA was paying
Between approximately August 2, 2011,
41. However,
nis Dec., p. 3, ,r 9; SOP, pp. 12-13, ,r
Den
er.
Hub
to
efits
ben
and
ry
sala
a
both
LFUSA during
for LFUSA or providing any services for
Huber was no longer actively working
of shipped
1, and June 30, 2012, LFU SA' s sales
201
30,
June
een
Betw
Id.
od.
peri
that time
five (5) new
. Id. In addition, LFUSA has released
58%
ely
mat
roxi
app
by
d
ease
incr
ucts
prod
ust 2, 2011,
ent with LFUSA ended on or about Aug
products since Hub er's active employm
active
uct during Hub er's last five years of
prod
new
(1)
one
only
ased
rele
SA
whereas LFU
not focus on new
ust 2, 2011. Id. Therefore, Huber did
Aug
to
r
prio
SA
LFU
with
ent
loym
emp
e on those areas
markets for their exploitation, or capitaliz
product development and the potential
Huber
employed by LFUSA. Id. As a result,
vely
acti
was
he
le
whi
SA,
LFU
of
efit
for the ben
ion of his active
Clause 5 of the CSO prior to the terminat
er
und
ons
gati
obli
his
orm
perf
to
d
faile
employment with LFUSA on or about Aug

ust 2, 2011. Id.
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B.

the CSO Were Unenforceable, the
Even if the Forfeiture Provision of
Plaintiff from Recovering Benefits
Faithless Servant Doctrine Would Bar
Under the CSO.
er
this Court that (1) Plai ntif fs rights und
Even if Plaintiff were able to persuade

le for lack of
eiture provision in the CSO is unenforceab
the CSO vested in 2006, and (2) the forf
during the
tled to withhold top-hat benefits accrued
objective criteria, Lightforce is still enti
p. 2d 553 (S.D.
Tyco Int'[, Ltd. v. Kozlowski, 756 F. Sup
See
lty.
oya
disl
's
iary
efic
ben
a
of
od
peri
N.Y. 2010).
attempted to use the absence of a
In Tyco, the executive m a top-hat plan
eitable. The
had vested and were therefore nonforf
efits
ben
his
that
e
argu
to
se
clau
re
eitu
forf
ruling that:
court in Tyco flatly rejected this theory in
n relating to forfeiture.
The DCP and SERP contain no provisio
sform the agreements'
Kozlowski creatively attempts to tran
clauses. But the vesting
vesting provisions into nonforfeiture
whether there can be
provisions have nothing to do with
out a clear nonforfeiture
forfeiture based on wrongdoing. With
an employer is entitled to
provision, under federal common law,
d during the per iod of a
withhold top hat plan benefits accrue
United Way of Am., 28
beneficiary's disloyalty. Ara mon y v.
rev' d in par t on othe r
F.Supp.2d 147, 172 (S.D.N.Y.1998)
grounds, Aramony, 191 F.3d 140.
sis added).
Tyco, 756 F. Supp. 2d at 565 (empha

the
"The primary purpose of this remedy,

removed
conduct, so 'tha t all temptation shall be
l
oya
disl
r
dete
to
is
e,'
trin
doc
ant
serv
'faithless
antage in the
to abuse his trust or seek his own adv
from one acting in a fiduciary capacity
Co. v. Volek,
F. Supp. 2d at 559, citing Rob ert Reis &
position which it affords him."' Tyco, 756

Dep 't 1912).
151 A.D. 613, 136 N.Y.S. 367 ,369 (1st
of Plaintiff's disloyalty to Lightforce
In addition to the various examples
ce intends to
Report dated August 29, 2013, Lightfor
articulated in Ms. Ball's Expert Opinion
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faithless conduct permeated his employment at
introduce evidence that Plain tiffs disloyal and
LFUSA.
VII.

THAT THE CSO DOES NOT MEET
EVEN IF THIS COURT WERE TO HOLD
TOP-HAT PLAN UNDER ERISA,
THE STATUTORY DEFINITION OF A
PLAINTIFF'S ERISA CLAIM MUST FAIL.
action under ERISA, claiming
As plead, Plaintiff has alleged a single cause of

r's rights under the Offer Agreement in violation
that Lightforce "unlawfully interfered with Hube
of the Act. See Amended Complaint, p. 11,
of ERISA, 29 U.S.C. § 1140," which is Section 510
alleged unlawful interference is purely
The non-declaratory relief Plaintiff seeks for the
,rF.3 (Plaintiff seeks "an order that Lightforce
compensatory. See Amended Complaint, p. 14,
Huber is entitled under the Offer Agreement").
shall pay to Huber, in a lump sum, benefits which

,r 65.

1140 ("ERISA § 510 claim"), Plaintiff has the
In order to prevail on his claim under 29 U.S.C.§
d Plaintiff with the specific intent to violate
burden of establishing that Lightforce terminate
, 1207 (10th Cir. 2002). In Aplsey, the court
ERISA. See Apsley v. Boeing Co., 691 F.3d 1184
specifically recognized that:
A § 510, [the
"To establish a prima facie case under ERIS
loyer conduct
emp
d
Employees] must demonstrate (1) prohibite
the attainment of
(2) taken for the purpose of interfering (3) with
entitled" Gavalik,
any right to which the [Employees] may become
Companies must
the
812 F.2d at 852. If they meet this burden,
nondiscriminatory
produce "admissible evidence of a legitimate,
The Employees
reason for [their] challenged actions." Id. at 853.
. Id.
xtual
prete
then have to demonstrate that this reason was
inental Can Co., 812 F.2d 834, 860 (3rd Cir.
Apsley, 691 F.3d at 1207 (citing Gavalik v. Cont

1987)).
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A.

y Reason for
Lightforce Has Articulated a Legitimate Non-Discriminator
Therefore,
ce).
rman
Perfo
Terminating Plaintiff (i.e., Huber's Unsatisfactory
tion of ERIS A
Plaintiff Cannot Meet His Burden of Proof to Establish a Viola
Section 510, 29 U.S.C. § 1140, and the Issue of Remedy Is Moot.

See Section VI.A, supra.

B.

that would violate
Even if the CSO were to contain one or more provisions
for equitable
ERISA, Plaintiff has not adequately plead a cause of action
Complaint
ded
Amen
relief in either the substantive provisions of Plain tifrs
or his Prayer for Relief.
Supreme Court
In rendering its opinion in Cigna v. Amara, the United States

)(3), ERISA § 502(a)(3), is the
made clear that a cause of action plead under 29 U.S.C. § l 132(a
a violation of a substantive ERISA
only mechanism available to a private litigant to recover for
. In Cigna, the plan participants
provision (e.g., an illegal plan term or an illegal amendment)
violated the substantive provisions
argued that the emplo yer's amendment of their pension plan
steps. First, the district court
of ERISA. The district dourt agreed and ordered relief in two
finding its authority to do so in
reformed the terms of the plan to comply with ERISA,
d Cigna to enforce the plan as
29 U.S.C. § 1132( a)(l), ERISA § 502(a )(l). Second, it ordere
After the circuit court affirmed the
reformed under 29 U.S.C. § 1132(a)(1), ERISA § 502(a)(1).
holding that the provision under
district court' s ruling, the supreme court reversed and remanded,
l 132(a)(l), ERISA § 502( a)(l)which Plain tiffs brought their cause of actio n-29 U.S.C. §
... under the terms of the plan,"
permitted the employees only the right to "recover benefits due
)(l )-like Section 510-does not
not the right to reformation of those terms. ERISA Section 502(a
they previously existed. As the
grant a court the power to change the terms of the plan as
502(a)(3), permits an employee to
supreme court held, only 29 U.S.C. § l 132(a)(3), ERISA §
plans terms.
seek equitable relief to redress a violation of ERISA or the
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the plain tiffs cause of action properly lies only
reformation is equitable, the supreme court held,
.
under 29 U.S.C. § l 132(a)(3), ERIS A § 502(a)(3)
y plead a right to equitable relie f
In determining whether a plaintiff has adequatel
a)(3), Idah o's federal district court held that
under 29 U.S.C. § 1132(a)(3), ERISA § 502(
Amended Complaint in the case at bar does not
pleading the remedy sought by Plain tiff in his
equitable relief. See Rucker v. Benesight Inc.,
place the defendant on notice of a claim for
the plaintiff did not adequately place defendant
2006 WL 2472673 (D. Idaho 2006) (holding that
if
, concluding "[p ]laintiffs do not set forth what,
on notice of an ERISA claim for equitable relief
alleged violations. Instead, Plaintiffs request
any, equitable relie f they seek with respect to these
t
ve provisions of Plain tiffs Amended Complain
only damages.") Here, under both the substanti
recover under 29 U.S.C. § 1140, ERISA § 510.
and his Prayer for Relief, Plaintiff seeks only to
s as follows:
Specifically, P\ain tiff s Amended Complaint state
Act, 29 U.S.C.
155. An Employee Retirement Income Security
reasonable person
§§ 1001 et seq. ("ERISA") plan exists were a
beneficiaries, the
can ascertain the intended benefits, a class of
fits,
bene
source of financing, and procedures for receiving
sion plan" is a
156. An "employee pension benefit plan" or "pen
ment income to
plan established by an employer that provides retire
termination of
the
employees or results in a deferral of income to
covered employment or beyond.
tained primarily for
157 . A "top-hat plan" is an ERISA plan main
for a select group
the purpose of providing deferred compensation
s that is exempt
of management or highly compensated employee
ng requirements
from the fiduciary, funding, participation and vesti
applicable to other employee benefit plans.
ed, Hub er was a
158. At the time the Offer Agreement was enter
ted employee of
mem ber of management and a highly compensa
Lightforce.
ement was to
159. The primary purpose of the Offer Agre
provide deferred compensation to Huber.
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on
The Offer Agreement was and 1s an employee pensi
benefit plan as defined by ERISA.

,r 60.

,r 61.

Huber is a participant in the Offer Agreement.

ed
As a participant in the Offer Agreement, Hube r is entitl
to payment of benefits provided for by the Offer Agreement.

,r 62.

,r 63.

Lightforce is the administrator of the Offer Agreement.

its
Lightforce has failed and refused to pay Huber's benef
under the Offer Agreement.

,r 64.

r
By failin g and refusing to pay Huber benefits due unde
ered with
the Offer Agreement, Lightforce has unlawfully interf
ERISA,
of
ion
violat
in
t
Huber's rights under the Offer Agre emen
29 u.s.c. § 1140.

,r 65.

is
Based upon Lightforce's violation of ERISA, Huber
its owed to
entitled to an order directing Lightforce to pay the benef
proven at
be
to
nt
Huber under the Offer Agreement in an amou
ict Court
trial and in an amount which exceeds the Distr
jurisdictional minimum.

,r 66.

an
Huber has been required to retain the services of
nable
reaso
attorney to bring this suit and is entitled to recover his
Three
than
less
not
of
sum
the
costs and attorneys' fees in
is
ent
judgm
if
)
Thousand, Five Hundred Dollars ($3,500,00
this
as
nts
entered by default, and such other and further amou
ant to,
pursu
sted
conte
is
r
matte
Court may find reasonable if this
inter alia, 29 U.S.C. § I 132(g)(l).

,r 67.

Amended Complaint,

,r ,r 55-67,

that
pp. 10-11. Nor does Plaintiff's Prayer for Relie f evidence

rding to Plaintiff's Prayer for Relief,
Plaintiff is seeking any remedy other than damages. Acco
Plaintiff has plead:
in favor of
As to the Sixth Cause of Action, the entry of judgm ent
Huber and against Lightforce as follows:
an
For an order declaring that the Offer Agreement was is
1.
e
Incom
t
employee benefit plan subject to the Employee Retiremen
Security Act, 29 U.S.C. §§ 1001, et seq.;
its
For an order declaring that Huber is entitled to benef
2.
in
and
trial
under the Offer Agreement in amount to be proven at
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District Court jurisdictional
an amount which exceeds the
minimum;
ll pay to Huber, in a
For an order that Lightforce sha
3.
ber is entitled under the Offer
lump sum, benefits to which Hu
Agreement;
costs in the sum of not
For an award of attorneys' fees and
4.
Hundred Dollars ($3,500.00) if
less than Three Thousand, Five
and such further amounts as the
jud gm ent is entered by default,
matter is contested; and
Court may find reasonable if this
as this Court deems jus t
For such other and further relief
5.
and proper.
t Lightforce
e in Rucker, Plaintiff alleges tha
cas
the
was
As
14.
13es
pag
Amended Complaint,
) does not set fotih
s of ERISA. However, "Plaintiff1
tion
sec
re
mo
or
one
h
wit
ply
failed to com
ged violations. Instead,
seek[s) with respect to those alle
[he]
ef
reli
le
itab
equ
,
any
if
at,
wh
lt, Pla inti ffs
6 WL 2472673 at *2. As a resu
200
,
ker
Ruc
s."
age
dam
y
onl
Plaintiff[] requests
ERISA claim must fail.

t reformation
na v. Amara, has made clear tha
The Ninth Circuit, applying Cig
Skinner v.
either mutual mistake or fraud.
is only available as a result of
Cir. 2012).
Plan B, 673 F.3d 1162 (9th
ent
irem
Ret
an
mm
Gru
rop
North
reformation
either mutual mistake or fraud,
Because Plaintiff has not alleged
is not an available remedy.
left it to the
the United States Supreme Court
na,
Cig
in
n
nio
opi
its
ing
der
ren
In
including reformation,
ces under which equitable relief,
stan
um
circ
the
ide
dec
to
rts
circuit cou
ding in
th Circuit, after examining the hol
Nin
the
2,
201
In
0.
188
at
na,
should be considered. Cig
r v. Northrop
es of fraud or mistake. See Skinne
cas
in
y
onl
per
pro
is
tion
rma
Cigna, held that refo
C.

1162, 1166 (2012).
Grumman Ret. Plan B, 673 F.3d
ded that the
ERISA, the Ninth Circuit conclu
Examining both theories under
evidence of mistake or fraud.
plaintiff had failed to present any
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ation on the basis of
mined the remedy of reform
exa
t
cui
Cir
th
Nin
the
st,
Fir
contracts.
the federal common law of
and
sts
tru
of
law
n
mo
com
l
mistake under both the federa
:
lated the following standards
Specifically, the court articu
accord
y reform a trust instrument to
In the law of trust, a court ma
fact or
is evidence that a mistake of
ere
ifth
ent
int
s
r'
tlo
set
the
with
dence of
instrument and if there is evi
law affected the terms of the
USTS
TR
STATEMENT (THIRD) OF
the settlor's true intent. RE
ILLS
ENT (THIRD) OF PROP. (W
EM
AT
ST
RE
;
03)
(20
62
12,
§§
see also
ANSFERS)) § 12 .l (2003);
& OT HE R DONATIVE TR
cmt. a
) OF AGENCY § 8D &
RESTATEMENT (SECOND
(1958).
reflect the
rt may reform a contract to
In the law of contract, a cou
about the
both parties were mistaken
true intent of the parties if
ND) OF
ct. RESTATEMENT (SECO
content or effect of the contra
tract to
The court may reform the con
CONTRACTS § 155 (1981 ).
of the
g
etin
ich the parties had a me
capture the terms upon wh
States,
ent Lines, Ltd. v. United
sid
Pre
.
Am
See
.
nds
mi
, 149
.1987); Schongalla v. Hickey
821 F .2d 15 71, 15 82 (Fed. Cir
.
F.2d 68 7,6 90 (2nd Cir.1945)

Northrop, 673 F .3d at 1166.

the grounds of
sibility of reformation on
pos
the
ed
ect
rej
t
cui
Cir
The Ninth
n B contains terms
no evidence that Northrop Pla
ted
sen
pre
e
hav
nts
lla
ppe
mistake because "A
e. The
e analysis applies equally her
sam
e
Th
Id.
."
ent
int
e
r's tru
that fail to reflect the drafte
ent and sole
orce, and Lightforce' s presid
htf
Lig
t
tha
is
urt
Co
s
thi
undisputed record before
intended that Pla int iff
the forfeiture provision and
tain
con
O
CS
the
t
tha
ed
shareholder, intend
Plaintiff
unsatisfactory performance.
for
ed
nat
mi
ter
s
wa
he
nt
eve
would lose all goodwill in the
t fail to reflect
the CSO contains terms tha
t
tha
,
i.e.
ke,
sta
mi
of
ce
cannot present any eviden
Lightforce's true intent.

mined the issue of fraud
fraud, the Ninth Circuit exa
of
ue
iss
the
to
t
nex
ng
rni
Tu

stating:
n law of trusts and contracts,
accord with the federal commo
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t it
reform a trust to the extent tha
In the law of trust, a court may
duct, such as undue influence,
was procured by wrongful con
T (THIRD) OF TR US TS §§ 12,
duress, or fraud. RESTATEMEN
T (THIRD) OF PROP. (WILLS
62 cmt. a (2003); RESTATEMEN
is
SFERS)S)) § 8.3 (2003). A trust
& OTHER DONATIVE TRAN
to
lor
sett
the
if that conduct caused
procured by wrongful conduct
d.
would not have otherwise acte
act in a way that he or she
PROP. (WILLS & OTHER
RESTATEMENT (THIRD) OF
§ 8.3 (2003).
DONATIVE TRANSFERS)S))
y reform a contract when (1) one
In the law of contract, a court ma
the
t party's assent was induced by
party seeks reformation, (2) tha
as to the terms or effect of the
other par ty's misrepresentations
in
king reformation was justified
contract, and (3) the party see
T
representations. RESTATEMEN
relying on the other par ty's mis
(1981).
(SECOND) CO NT RA CT S§ 166
Northrop, 673 F.3d at 1166.

cuit rejected the
ents of the law, the Ninth Cir
em
stat
ing
ego
for
the
ing
ply
Ap
"presented no evidence
of fraud because the employees
is
bas
the
on
tion
rma
refo
of
possibility
influence."
uced by fraud, duress or undue
ind
re
we
t
tha
s
term
s
tain
con
B
that the Northrop Plan
ue influence in the
evidence of fraud, duress or und
or
ion
gat
alle
no
n
bee
has
re
Id. Similarly, the
a cause of action under
ff were to have adequately plead
inti
Pla
if
n
eve
ult,
res
a
As
.
case at bar
uld not be
he has not done), Plaintiff wo
ich
(wh
3)
(a)(
502
§
ISA
ER
29 U.S.C. § l 132(a)(3),
existed, without
simple fact is that the CSO has
The
O.
CS
the
of
tion
rma
entitled to refo
e challenged any of the
of 2000. Plaintiff has not onc
er
tob
Oc
ce
sin
nt
me
end
am
or
alteration
A. There
being impermissible under ERIS
as
ion
vis
pro
ure
feit
for
the
ng
terms of the CSO-includi
vision or that
en in including the forfeiture pro
tak
mis
s
wa
rce
htfo
Lig
t
tha
ce
will be no eviden
Plaintiff is not entitled to
O as a result of fraud. Thus,
CS
the
n
sig
to
d
uce
ind
s
wa
Plaintiff
nces in the case at bar.
reformation under any circumsta
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This
an Equitable Remedy Subject to
Is
n
atio
orm
Ref
,
ally
Fin
and
,
Fourth
D.
Court's Absolute Discretion.
tlement to
Plaintiff had adequately plead enti
Even if the Court were to find that
deny
Court has absolute discretion to
this
d,
frau
or
take
mis
tual
mu
equitable relief, and
to be just
a remedy that this Court determines
ion
fash
to
or
tion
rma
refo
for
t
ues
Plaintiff's req

under the circumstances.
UALLY TO LIMIT
EVIDENCE RULE APPLIES EQ
VIII. THE AFTER-ACQUIRED
A.
BOTH THE CSO AND THE ND
PLAINTIFF'S CLAIMS UNDER
le to an
) evidence rule" is a defense availab
The "after-acquired (or discovered
it is discovered that the
available "where after termination,
is
and
s
age
dam
it
lim
to
er
loy
emp
the
have resulted in the termination of
ld
wou
that
g"
oin
ngd
wro
a
in
d
employee has engage
, 115 S. Ct. 879
ner Pub l'g Co., 513 U.S. 352, 361
Ban
le
hvil
Nas
v.
non
Ken
Mc
employee.
tes Supreme Court, not
e rule, as applied by the United Sta
enc
evid
red
qui
r-ac
afte
The
.
55)
(19
negates
front pay, but also limits or entirely
or
nt
eme
stat
rein
of
edy
rem
ff's
only prohibits Plainti

. Id.
the employee's remedy for back pay
because
ked the after-acquired evidence rule
In the case at bar, Lightforce has invo
es of
d in acts of self-dealing and breach
age
eng
ff
inti
Pla
that
w
sho
l
wil
l
the evidence at tria
were unknown
intiff's employment; that these acts
Pla
of
ion
inat
term
the
to
r
prio
fiduciary duty
employment; and
prior to the termination of Plaintiff's
nis,
Den
Ray
nt,
side
Pre
's
rce
htfo
to Lig
known
acts when they occurred if he had
se
tho
for
ff
inti
Pla
ed
inat
term
e
that Dennis would hav
occurred.
of Plaintiff's wrongful acts when they
overy in
le Has Been Applied to Limit Rec
The After-Acquired Evidence Ru
Claims Brought Under ERISA.
lied to
ired" evidence doctrine has been app
cqu
er-a
"aft
the
,
text
con
ISA
ER
In the
may have
benefits even though the employer
ive
rece
to
s
ines
orth
unw
ff's
inti
establish a pla
A.
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iminatory reason. See Argenbright v. Zix
terminated the employee's employment for a discr
at *2 (N.D. Tex. June 14, 2005), citing
Corp., CIV. 3:04-CV-1061-H, 2005 WL 1421775
Cir. 1995). As the court in Argenbright
Moos v. Square D Co., 72 F.3d 39, 42-43 (6th
doctrine is to cut off relief from the date
recognized, "the purpose of the after-acquired evidence
nbright, 2005 WL 1421775 at *2, citing
the legitimate discharge would have occurred." Arge
1109 (5th Cir. 1995) (ADEA case). The
Shattuck v. Kinetic Concepts, Inc., 49 F.3d 1106,
A case is to provide the employer with a
purpose underlying application of the rule in an ERIS
ated by knowledge it did not have and
defense where "[t]he employer could not have been motiv
nondiscriminatory reason." Argenbright,
it cannot now claim that the employee was fired for the
394 F.3d 311, 319 (5th Cir.2004) (citing
2005 WL 1421775 at *2, citing Patrick v. Ridge,
McKennon, 513 U.S. at 360).
B.

Be Applied to Plain tifrs
The After-Acquired Evidence Rule Should
Wrongful Termination and
Remaining State Law Causes of Action for
Breach of the NDA.

in McKennon does not
Although the after-acquired evidence rule identified
courts that have adopted the reasoning in
control state claims, there are a number of state
law claims for relief. See Mills v. United
McKennon to limit an ex-employee's damages on state
is usually applied in a situation involving
Producers (E.D. Mich. Sept. 6, 2012) ("the rule
ensure that an employee does not benefit
termination or another adverse employment action to
n"); Align Tech. v. Tran, 179 Cal. App.
from the employee's own misconduct or misrepresentatio
that discovery of employee misconduct
4th 949, 963, 102 Cal. Rptr. 3d 343 (2009) (suggesting
an hands, estoppel and as a complete or
could be offered to support affirmative defense of uncle
doctrine); Redvanly v. Automated Data
partial defense under the after-acquired evidence
(2009) (holding that after-acquired evidence
Process, 407 N .J. Super. 395, 401-02, 971 A.2d 443
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d to limit economic
ulted in termination may be use
res
e
hav
uld
wo
t
tha
t
duc
con
of employee mis
NJ .
rris Cnty. Sherif.f's Office, 194
Mo
v.
tti
che
Cic
t);
duc
con
mis
damages from the date of the
front pay,
including claims for back pay and
s,
age
dam
mic
ono
(ec
08)
(20
563, 579, 947 A.2d 626
red evidence if the
's discovery of the after-acqui
yer
plo
em
the
on
ed
bas
ited
may be lim
, 546
v. Bes t Oil Co., 725 N.W.2d 538
ads
Me
);
tion
ina
term
in
d
ulte
information would have res
Ohio Misc. 2d
rien v. Ohio State Univ., 139
O'B
);
non
Ken
Mc
ing
opt
(ad
6)
(Minn. Ct. App. 200
in those cases in which
quired evidence doctrine applies
r-ac
afte
(the
06)
(20
607
.2d
36, 859 N.E
rged or
g after the employee is discha
oin
ngd
wro
's
yee
plo
em
the
the employer discovers
2005) (employer
., 181 S.W.3d 330, 339 (Tenn.
Inc
.,
Sys
ng
rki
Pa
ic
ubl
Rep
v.
disciplined); Teter
breach of contract case
yee misconduct in defense of a
plo
em
of
ce
den
evi
red
qui
r-ac
may use afte
wn of the
e fired the employee had it kno
hav
uld
wo
it
t
tha
e
trat
ons
if the employer can dem
m1. scon duct .. ..").

GUST 1, 2012, A
VALUE THE CSO AS OF AU
TO
D
LE
TIT
EN
T
NO
IS
R
PLOYMENT
HUBE
IX.
ASED PERFORMING EM
CE
R
BE
HU
R
TE
AF
AR
FULL YE
E.
SERVICES FOR LIGHTFORC
ue of his CSO
ity for his proposition that the val
Plaintiff fails to cite to any author
ice period
2012. The clear terms of the not
1,
t
gus
Au
of
as
d
ine
erm
det
benefits, if any, is to be
ff $180,000 plus
that Lightforce would pay Plainti
ed
vid
pro
sly
res
exp
ned
sig
ff
agreement Plainti
active employment was to
n Pla int iffs agreement that his
upo
d
one
diti
con
s
efit
ben
ge
certain frin
ove all
all Lightforce property and rem
and
any
ish
nqu
reli
uld
wo
he
t
cease immediately and tha
ent Plaintiff
. Under the terms of the agreem
ility
fac
e's
orc
htf
Lig
from
cts
of his personal effe
fringe benefits, which
eration of $180,000, plus certain
sid
con
the
for
ge
han
exc
in
signed and
1.
of Lightforce as of August 1, 201
yee
plo
em
ive
act
an
be
to
sed
cea
Plaintiff accepted, Plaintiff
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1/2
PM M of fa tt Th
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s 20 83 85 53 84

), the Ninth
l l 06, 1114 (9th. Cir. 2003
.3d
F
9
31
ti
lot
Fa
1
v.
on
ati
In Oracle Corpor
A when
nefit accrual under ERIS
11
be
of
es
os
rp
11
pu
for
ted
was termina
Circuit held that executive
ing to the
The court in Oracle, cit
y.
an
mp
co
the
for
s
ice
rv
perfonn se
the employee ceased to
use of
Oracle ceased to make
ce
sin
t
tha
ed
lud
nc
co
t
the term "e m pl oy
traditional definition of
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OCT o 1 2013
Clerk Dist. Court
ClcaTWater Coun , Idaho

Gerald T. Husch, ISB No . 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moff att.com
13782.0253

Attorneys for Defendan t
IN THE DISTRIC T COURT OF THE SECOND JUDICIA L DISTRIC T
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWAR D HUBER, an individual,
Plaintiff,
VS.

LIGHTF ORCE USA, IN CORPOR ATED,
a Washingt on corporation, doing business as
NIGHTF ORCE OPTICS,

Case No. CV-2012-336

LIGHTFORCE USA, INC.'S LIST OF
EXHIBITS FOR TRIAL
FILED UNDER SEAL

Defendant.
COMES NOW Defendan t Lightforce USA, Inc. ("Lightforce"), by and through
its counsel ofrecord MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED, and pursuant
to this Court' s Amended Order Scheduling Case for Trial (March 12, 2013), as well as and

LIGHTFORCE USA, INC.'S LIST OF EXHIBITS FOR TRIAL - 1

OftfGT NAL
940

Lightforce may offer into
I.R.C.P. 16(h), hereby submits the following list of exhibits which
evidence at trial:
See attached Exhib it "A" hereto and incorporated herein.

list and to use any
Lightforce hereby reserves its right to supplement this exhibit
also reserves the right to utilize
pleading filed/lodged with the Court in this litigation. Lightforce
ver, Lightforce reserves the right
any exhibit offered by any other party to this litigation. Moreo
at trial, as well as summaries,
to use enlargements of any exhibit for demonstrative purposes
or illustrative exhibits.
charts, graphs, diagrams, compendia, and other demonstrative
DATED this 30th day of September, 2013.
MOFF ATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

By~/.~~
Gera dT.H usch ~ the F i ~
Attorneys for Defendant

L-2
LIGH TFOR CE USA, INC.'S LIST OF EXHIBITS FOR TRIA

Client:3034574.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2013, I caused a true
and correct copy of the foregoing LIGHTFORCE USA, INC.'S LIST OF EXHIBITS
FOR TRIAL to be served by the method indicated below, and addressed to the following:
JeffR. Sykes
Chad M. Nicholso n
MEULEM AN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

LIGHTF ORCE USA, INC.'S LIST OF EXHIBITS FOR TRIAL - 3

.1
Client:3034574
942

EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
- - - - - - - - - ~ Court Reporter

Jeffrey Edward Huber
vs.
Lightforce USA, INC.
NO.
Dl
D2
-

---

D3
D4
D5
D6

D7
D8
D9
DlO
Dll

DATE. ID
DESCRIPTION
NF020094-20107
Tax
Income
Corporation
U.S.
Lightforce USA, Inc.,
Return (Calendar Year 1997)
NF020108-20122
Lightforce USA, Inc., U.S. Corporation Income Tax
R_eturn (Calendar '("_ear 1998) __
-NF020123-20136
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 1999)
NF00194-207
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2000)
10/9/2000 NF00697-698
Company Share Offer
3/29/2001 NF020612
Copy of Check No. 5104 Drawn on Lightforce's
KeyBank Checking Account, in the Amount of
~

$3,200 Payable to John Molette
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2001)
Lightforce USA, Inc., Amended U.S. Corporation
Income Tax Return (Calendar Year 2002)
Jeff Huber's Life Insurance Application
Jeff Huber's Life Insurance Test Results
Jeff Huber's W-2 for 2003 by Lightforce

D14

Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2003)
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2004)
CHUBB Common Policy Declaration for Lightforce

D15

Automobiles
Employee Manual

D12
D13

D16
D17

- -

Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2005)
CHUBB Common Policy Declaration for Lightforce

- -

-

~

STIP

~

OBJ

---

------

ADMIT

-

--

NF00180-193
NF00165-179
9/3/2003 NF020206-20240
9/26/2003 NF020241-20242
12/31/2003 NF020654
NF00150-164
NF00120-149
5/1/2005

NF020613-20614

11/3/2005 NF00249-274
NF00103-119
5/1/2006

NF020615-20616

D19

Automobiles
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2006)
CHUBB Business Auto Declarations for Lightforce

5/1/2007

NF020617-20618

D20

Automobiles
Copy of Roger's Motor's File re 1992 Toyota

Jul-2007

RMOOOl-15

D21

Landcruiser
Copy of Roger's Motor's File re 2005 Toyota

Jul-2007

RM0016-31

D22

Tundra
Copy of Roger's Motor's File re 2007 Toyota

Jul-2007

RM0032-90

D18

---

OFFD

NF00088-102

Tundra
D23

Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2007)

NF00070-87

943
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
- - - - - - - - - ~ Court Reporter

Jeffrey Edward Huber
vs.

Lightforce USA, INC.
NO.
D24
D25
-----

D26

D27

D28
D29
D30
D31

ID
DATE
DESCRIPTION
Tractor,
Columbia
to
1/7/2008 NF020647
Receipt for $26,500 payment
Inc.
Email string between Jeff Huber and Ray Dennis re 1/30/2008 N F020083-20084
McKenzie Creek Construction Fax Cover Sheet
2/19/2008 NF00535-546
Email from Jeff Huber to Hope Coleman
forwarding Email from Monika Leniger-Sherratt to
-

--

--------

Jeff Huber re Non Disclosure Document
Email from Jeff Huber to Hope Coleman and Ben
Zumhoff forwarding Email from Dean Craine to

D34

Automobiles
Email from Hope Coleman to Jeff Huber re Ford

- -- -

ADMIT

OBJ

---

--- - - - -

3/27/2008 NF00550-560
5/1/2008

Automobiles
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Calendar Year 2008)
Copy of Check No. 004843 Drawn on Lightforce's
Wells Fargo Checking Account, in the Amount of

D33

OFFD

2/25/2008 NF00547-549

Jeff Huber re Non Disclosure Document
Email from Ben Zumhoff to Dean Craine, Jeff
Huber and Hope Coleman re (No Subject)
CHUBB Business Auto Declarations for Lightforce

$1,000 Payable to Lorri Nichols
Email from Jeff Huber to Hope Coleman
forwarding an Email String Between Lorri Nichols
and Jeff Huber re Ford Truck
CHUBB Business Auto Declarations for Lightforce

D32

---

STIP

NF020619-20620
NF00054-69

3/19/2009 NF020597

3/25/2009 NF020598-20600

5/1/2009

NF020621-20622

5/1/2009

NF02061-20602

Pickup

D37

Nightforce Board Meeting Minutes
Nightforce Board Meeting Minutes
Email from Kyle Brown to Jeff Huber, Hope
Coleman, Ben Zumhoff, Jesse Daniels, and Matt
Deyo re Manager's Meeting - August 2009 - Sales

D38

Dept. Report
J2'"_aft Board Report for July 2009
Email from Hope Coleman to Mark Andrew re

D35
D36

-

---

D39
D40

D41
D42
D43

-

5/20/2009 NF00304
7/29/2009 NF00303
8/15/2009 NF00561-565

Jll_16/2009 NF00436-460
8/17/2009 NF00566-567

- -

----

---

-

- - -

Board Reports
8/19/2009 NF00568-595
Email from Hope Coleman to Mark Andrew, Jeff
Huber, Ben Zumhoff, and Kyle Brown re July Board
Report
Contract Between Lightforce USA and U.S. Navy
for Sale of 346 Units of Fl Scopes
Series of Invoices from Lightforce USA to the U.S.
Navy re Sale of Fl Scopes
Employee Manual

9/23/2009 NF00424-430
Various

NF00417-423

11/10/2009 NF02476-2497
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
_ _ _ _ _ _ _ _ __, Court Reporter

Jeffrey Edward Huber
vs.
Ughtforce USA, INC.
NO.
D44
D45
D46
D47
D48
D49
D50
D51

DESCRIPTION
Nightforce Board Meeting Minutes
Jeff Huber's W-2 for 2009 by Lightforce
Lightforce USA, Inc., U.S. Corporation Income Tax

ID
DATE
11/25/2009 NF00296-297
12/31/2009 NF020658
NF00032-53

__ Retum(Calendar'_(_ear 2009) ________ _
Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Fiscal Year 2009)
1/21/2010
CHUBB Common Policy Change Endorsement
1/27/2010
Nightforce Board Meeting Minutes
2/24/2010
Nightforce Board Meeting Minutes
Mar-2010
Nightforce Optics Workforce Plan Outcomes

3/29/2010 NF020493-20496

D53
D54

3/31/2010 NF00290-291
NF020641-20646
Various
4/14/2010 NF020629

D57
D58
D59

Process
Board Report
Email from Craig Qua Iman to Jesse Daniels re
Blem/FGI List
Email String Between Richard Owen, Craig
Qua Iman, and Jesse Daniels re Blem Product
Nightforce Board Meeting Minutes

4/15/2010 NF020630-20631

May-2010 NF01430-1454
5/2/2010 NF020627-20628
5/25/2010 NF020632-20635

D62

Board Report
Email from Jesse Daniels to Ken Pratt re Blem/FGI

5/26/2010 NF00288
Jun-2010 NF01455-1479
6/16/2010 NF020636

D63

list
Open Orders Oracle Report, with Handwritten

6/28/2010 NF00464-531

D60
D61

D64
D65

Notations
Email from Kyle Brown to Monika Leniger-Sherratt 6/29/2010 NF020245-20297
re LFA and NFO Open Orders - EOM June, 2010
6/30/2010 NF00431-433
Email String between Kyle Brown and Monika
Leniger-Sherratt re NFO Sales by Segment Completed for EOY - FY 2010 Completed Sales

D68

Orders - All Orders Captured
Board Report
Dollar Sales and Order Reports, with Handwritten
Notations "Original Document Submitted to JH"
Dollar Sales and Order Reports, with Handwritten

D69

Notations "Changes Per JH"
Email from Ken Pratt to Jesse Daniels re Item on

D66
D67

ADMIT

NF00294-295
NF00292-293
NF00605-624

Agreement between Ray Dennis and Jeff Huber re

List Locked For Editing
Email from Bill Bracken to Jesse Daniels and Craig
Qua Iman re T&E99 - SLED - Jim Mcclary - Please

OBJ

NF020623

$25,000 in Scopes
Nightforce Board Meeting Minutes
Series of Lightforce Invoices to NFO JH Sales
Email from Bill Bracken to Jesse Daniels re Blem

D56

OFFD

NF020137-20205

D52

D55

STIP

Jul-2010

NF01480-1512

Jul-2010

NF00462

Jul-2010

NF00463

7/8/2010

NF020637-20638

Blem List
945
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
- - - - - - - - - ~ Court Reporter
Jeffrey Edward Huber

vs.
Lightforce USA, INC.

NO.

ID
DATE
7/14/2010 NF020727-20731

DESCRIPTION
Email from Jesse Daniels to Hope Coleman and
Jeff Huber re Board Report
Email from Jesse Daniels to Kelsey Williams re

D70
071
--

D72
073

~m scope
Nightforce Board Meeting Minutes

074
D75
076
077
D78
079

-----

- - -

---

------

Board Report
Policy Information Sheet for Jeff Huber, Policy No.
040 01231959
Policy Information Sheet for Jeff Huber, Policy No.
040 01134385
Policy Information Sheet for Kevin Stockdill, Policy
No. [REDACTED]
Email from Jesse Daniels to Hope Coleman and
Jeff Huber re Manager Meeting & Board Report
Email from Hope Coleman Monika LenigerSherratt re Hi
Email from Jeff Huber to Hope Coleman
forwarding Email from Kyle Brown re First Draft August, 2010 Board Report - Sales Dept. - Pending

082

Leniger-Sherratt re Margin Analysis
Email from Geoff Inglis to Hope Coleman re Sales

084

OBJ

ADMIT

----

--~

--------

- - - - - - -- - - -

7/28/2010 NF00285
Aug-2010 NF01513-1542
8/4/2010 NF020085-20086
8/4/2010

NF020087-20088

8/4/2010

NF020677-20678

8/9/2010

NF020732-20736

8/15/2010 NF00625-630

D81

083

OFFD

7/19/2010 NF020639

Jeff's Review and Approval
Email from Monika Leniger-Sherratt to Hope
Coleman re Margin Analysis
Email String Between Hope Coleman to Monika

080

STIP

8/18/2010 NF00461

8/22/2010 NF00434-435
8/24/2010 NF00631-633

Reports
Email String Between Hope Coleman and Monika
Leniger-Sherratt, Including Email String Between
Kyle Brown and Monika Leniger-Sherratt re Klaus
Email from Monika Leniger-Sherratt to David

8/29/2010 NF00634-635
8/30/2010 NF00636-641

8/31/2010 NF00642-645

Woolford, Geoff Inglis, Ray Dennis and Leonie
Spriggs re Please Read Before NFO Board Meeting
----

085
D86
D87

on Wednesday
Nightforce Board Meeting Minutes
Email from Bill Bra ken to Craig Qualman and Jesse
Daniels re Blem Reserved - NXS1550R2
Email from Monika Leniger-Sherratt to Hope
Coleman, Kyle Brown, Scott Peterson, Craig
--

- -

------

-

--

9/1/2010
9/2/2010

-

-

-- -

-

-------- ~ - - - -

NF00283-284
NF020640

9/13/2010 NF00649-650

Qua Iman, Jesse Daniels, Bruce Burton, James
Davis, Jeff Huber, Ray Dennis, Leonie Spriggs,
David Woolford, Geoff Inglis, and Mark Andrew re
NFO Organisation Structure and Reporting

Page 4
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
_ _ _ _ _ _ _ _ ___, Court Reporter

Jeffrey Edward Huber
vs.
Lightforce USA, INC.
NO.
D88
D89
-

D90
D91
D92
D93

D94
D95
D96

DESCRIPTION
Email String Between Hope Coleman and Monika
Leniger-Sherratt re Hi
Email from Hope Coleman to Monika LenigerrSJ,erratt re Touching Base - Visit to Georgia
Nightforce Board Meeting Minutes

ID
DATE
9/17/2010 NF00651-652

re NFO Moving Forward
Nightforce Board Meeting Minutes
Jeff Huber's W-2 for 2010 by Lightforce
Lightforce USA, Inc., U.S. Corporation Income Tax

------

------

1/4/2011

NF02584

D98

of Scott Peterson
Email from Hope Coleman to Monika LenigerSherratt, Forwarding Email from Jeff Huber re Non

2/1/2011

NF00662-663

Disclosure Document
Signed Deed of Non-Disclosure, Non Competition

2/7/2011

NF00664-674

and Assignment
Nightforce Board Meeting Minutes
Email String Between Hope Coleman and Ray

2/23/2011 NF00275-277
3/4/2011 NF00675-679

D101
D102
D103
D104

Dennis re (no subject)
Email from Klaus Johnson to Jeff Huber re
Innovations Decisions
Email from William Barkett to Monika LenigerSherratt re Jeff - New Position
Email from Debbi Duffy to Multiple Nightforce
Employees, William Barkett and Monika Leniger-

Sherratt
D105 Email String Between Jeff Huber and Ray Dennis re
Vacation
D106 Email from Kyle Brown to Kevin Stockdill, Corey
Runia, and Klaus Johnson forwarding an email
string between Kyle Brown and Jeff Huber re FW:
Innovation Meeting Decisions 5-18-11
D107 Email from Kevin Stockdill to Ray Dennis and
Monika Leniger-Sherratt re NF
D108 Email from Kevin Stockdill to Ray Dennis and
Monika Leniger-Sherratt re August Plan

ADMIT

-----

--

-----

I------- --- -

11/23/2010 NF00278-280
12/31/2010 NF020659
NFOOOOl-24

Return (Fiscal Year 2010)
Audio Recording of Hearing Before the Idaho
Department of Labor re Unemployment Benefits

D100

OBJ

9/29/2010 NF00281-282
10/5/2010 NF020624-20626
10/5/2010 NF020089-20093
10/29/2010 NF00658-659

D97

D99

OFFD

9/23/2010 NF00654-655

----

NFO Manager's Meeting Minutes
Managers Meeting Minutes
Email from Hope Coleman to All Nightforce Staff,
forwarding an Email from Monika Leniger-Sherratt

STIP

5/18/2011 NF020298-20300
5/31/2011 NF00680-681
5/31/2011 NF00870-871

6/1/2011

NF00682-683

6/7/2011

NF020301-20306

7/8/2011

NF020497

7/25/2011 NF02583

947
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
_ _ _ _ _ _ _ _ __, Court Reporter

Jeffrey Edward Huber

vs.
Lightforce USA, INC.
DATE
NO. DESCRIPTION
7/31/2011
D109 Letter from Ray Dennis to Jeff Huber re
Termination
D110 Letter from Monika Leniger-Sherratt to Jeff Huber 8/3/2011
re Termination/Per formance Issues
D l l l E;--;ilfyo~ Hope Coleman t~ Ray De-nn-is-,-W-illia ~-9/8/2011

D112

Barkett, Jason Perry, Jesse Daniels, and Monika
Leniger-Sherratt re FFL Meeting with ATF
Series of Invoices from Farm Bureau for Jeff
Huber, Policy No. 01231959, and Cashier's Check

to Nightforce for Policy Value ($14,334.29)
D113 Jeff Huber's W-2 for 2011 by Lightforce
D114 Lightforce USA, Inc., U.S. Corporation Income Tax
Return (Fiscal Year 2011)
D115
D116

Employee Manual
Email from Hope Coleman to Nightforce Optics
Managers re [NFO Managers] Fiscal Year 2012

Results
D117 Email from Kevin Stockdill to Monika LenigerSherratt re 2006 Resignation and Continuation of
Employment Proposal
D118 Email from Kevin Stockdill to Monika LenigerSherratt Forwarding an Email String Between
Kevin Stockdill, Kyle Brown, Klaus Johnson, Corey
Runia, and Ray Dennis re FW: [Innovations] FW:
2556Fl Cat Art
D119 Jeff Huber's W-2 for 2012 by Lightforce
D120 Jeff Huber's 1099-G for 2012 by Idaho Department
of Labor
D121 Plaintiff's Answers to Interrogatories [Nos. 1-9]
D122 R&D Accomplishments (Post JH Era)
D123
_ D124
D125

D126

D127
D128

Up Truck
Expert Report ofTresa Ball
Expert Report of Dennis Reinstein
Plaintiff's Answers to Interrogatories [Nos. 12-13]

STIP

OFFD

OBJ

ADMIT

NF00686-687
---I-------

--

NF020651-20652

NF020523-20541

12/31/2011 JEH0052
NF00752-816
May-2012 NF02498-2521
7/3/2012 NF00712

7/25/2012 NF00532-534

7/26/2012 NF00688-692

12/31/2012 JEH0086
12/31/2012 JEH0089
4/25/2013
7/25/2013 NF020307-20308

8/5/2013
Plaintiff's Supplemental Answers to
Interrogatories
[N_o_s._10-1_1]_ 8/22/2013_~
Plairi_tiff'_sA_nsw_e_rs to ln_te_rrog_at_o_ries__
8/23/2013
Certified Title Search Results of the Idaho
Department of Motor Vehicles re 1976 Chevrolet
Suburban
Certified Title Search Results of the Idaho
Department of Motor Vehicles re 1973 Ford Pick-

D129

2011

ID
NF00684-685

- -

-i----------

8/23/2013

8/30/2013
9/3/2013
9/24/2013
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
- - - - - - - - - ~ Court Reporter
Jeffrey Edward Huber
VS.

Lightforce USA, INC.

NO. DESCRIPTION
0130 Draft Deed of Non-Disclosure, Non Competition
and Assignment (with red-line changes)
0131 Draft Deed of Non-Disclosure, Non Competition
and Assignment (with handwritten and red-line
D132

changes)
Signed Deed of Non-Disclosure, Non Competition
and Assignment
Jeff Huber Personnel File

0133
0134 Jeff Huber's Resume
0135 Farm Bureau's File re Jeff Huber's Life Insurance
Policies
0136 Series of invoices from 2003-2010 for Purchases of
Lightforce products by Jeff Huber or
Reimbursements to the Company
William Borkett's File
0138 Plaintiff's Amended Complaint

0137

0139

0140

Documents, Testimony and Other Information
Reviewed for Valuation Analysis and Report by
David M. Cooper, CPA, CVA
Handwritten Notes of David Cooper and
Nightforce Board Meeting Documents [JH00363-

DATE
Undated

ID
NF020309-20318

Undated

NF020319-20328

Undated

NF00596-604

Undated

NF00306-416

Undated
Various

JEHOOOl-2
FBOOOl-34

Various

NF020663-20676

Various
Undated

NF00817-950

Undated

Deposition
Exhibit 102

STIP

OFFD

OBJ

ADMIT

Deposition
Exhibit 2

4/17/2013 Deposition
Exhibit 103

406]
Series of Emails Between David Cooper and Jeff
Sykes, Chad Nicholson, or Pamela Lamieux
0142 Lightforce USA, Inc. Accounts Receivable Aging
and Industry Profile for Gun & Ammunition

0141

0143
0144

0145

Manufacturing
David Cooper Invoices

Various

Deposition

Undated

Exhibit 104
Deposition
Exhibit 105

Various

Deposition
Exhibit 106

Undated Deposition
Documents, Testimony and Other Information
Exhibit 107
Wrongful
Reviewed for Lost Earnings from
Terminati~ep ort by David M. Cooper, _(PA, CVA __
Lightforce USA, Inc. Valuation Analysis and Report 7/30/2013 Deposition
Exhibit 108
as of August 1, 2012

0146

Correspondence from David Cooper to Jeff Sykes

8/5/2013

Deposition
Exhibit 109

0147

Value ofTangible Assets

Undated

Deposition
Exhibit 110

0148

Excerpts of Financial Valuation Applications and
Models by James R. Hitchner

Undated

Deposition
Exhibit 111

949
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EXHIBIT A
LIGHTFORCE USA, INC.S TRIAL EXHIBIT LIST
Case No. CV-2012-336
Date: September 30, 2013

Michael J. Griffin, District Judge
Christy Gering, Deputy Clerk
- - - - - - - - - ~ Court Reporter
Jeffrey Edward Huber

vs.
Ughtforce USA, INC.

NO.
D149

D150

DESCRIPTION
Excerpts of Ibbotson SBBI 2013 Valuation
Yearbook -- Market Results for Stocks, Bonds, Bill,
and Inflation 1926-2012
Comparison of Business Valuation Credentials

DATE
Undated

Undated

ID
Deposition
Exhibit 112

STIP

OFFD

OBJ

ADMIT

Deposition
Exhibit 113

D151

Intangible Asset and Intellectual Property

Checklist for Business Appraisal
D152 Lightforce USA, Inc. Valuation by Cooper
D153 Methods and Approaches Generally Recognized to
Value Under the Standard of Fair Market Value
D154 Excerpts from Pratt's Stats® FAQs
D155 Excerpts from The Comprehensive Guide to the
Use and Application of the Transaction Databases,
2009 Edition, by Nancy J. Fannon & Heidi P.
Walker
D156 Reinstein-Cooper Demonstrative No. 1
D157 Reinstein-Cooper Demonstrative No. 2
D158 Reinstein-Cooper Demonstrative No. 3

Undated
Undated
Undated
Undated
Undated

Undated
Undated
Undated

Lightforce USA, Inc. may present any additional
exhibits identified after the date of this initial
exhibit list
Lightforce USA, Inc. may present as trial exhibits
any and all pleadings, affidavits, briefs, deposition
transcripts, deposition exhibits, discovery
responses, or any document(s) identified or
produced during the course of discovery in this
matter, etc.
Lightforce USA, Inc. may present any exhibit
identified by plaintiff and any other party
Lightforce USA, Inc. may present any exhibit
necessary for impeachment or rebuttal
Lightforce USA, Inc. may present charts, graphs,
diagrams, compendia, and other demonstrative or
illustrative exhibits
Lightforce USA, Inc. reserves the right to use
rebuttal exhibits or other unidentified exhibits for
purposes of impeachment
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2083855 384 1
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MO FFA TT THOMAS

Fl

Clerk Dist. Court
CtearMrter Coun • Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895

MOFFA TI, THOMAS, BARRETI, ROCK &

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@rnoffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF TIIB SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

Case No. CV-2012-336

LlGHTFORCE USA, INC.'S
SUPPLEMENTAL LIST OF EXHIBITS
FOR TRIAL
FILED UNDER SEAL

Defendant.
COMES NOW Defendant Lightforce USA, Inc. (''Lightforce"), by and through
pursuant
its counsel of record MOFFA TT, THOMAS, BARRE TI, ROCK & FIELDS, CHARTERED, and
as well as and
to this Court's Amended Order Scheduling Case for Trial (March 12, 2013),

LIGIITFORCE USA, INC. 'S SUPPLEMENTAL LIST OF
EXHIBITS FOR TRIAL - 1

Cllent:3038238.1
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10/01/2 013 1

57 FAX

2083855 384 1

14] 002/004

MOFFATT THOMAS

rce may
I.R.C.P. l 6(h), hereby submits the following supplemental list of exhibits which Lightfo
offer into evidence at trial:

See attached Exhibit "A" hereto and incorporated herein.
Lightforce hereby reserves its right to supplement this exhibit list and to use any
right to utilize
pleading filed/lodged with the Court in this litigation. Lightforce also reserves the
s the right
any exhibit offered by any other party to this litigation, Moreover, Lightforce reserve
ries,
to use enlargements of any exhibit for demonstrative purposes at trial, as well as summa
.
charts, graphs, diagrams, compendia, and other demonstrative or illustrative exhibits

DATED this 1st day of October, 2013.
MOFFA TI, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED

LIGHTFORCE USA, INC. 'S SUPPLEMENTAL LIST OF
EXHIBITS FOR TRJAL ~ 2

Cllen~3030238. 1
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10/01/2 013 1if'.57 FAX

MOFFATT THOMAS

2083855384 1

14] 003/004

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of October, 2013, I caused a true and
OF
correct copy of the foregoing LIGHTFORCE USA, INC.'S SUPPLEMENTAL LIST
the
to
ed
address
and
below,
d
indicate
EXHIBITS FOR TRIAL to be served by the method
following:

JeffR. Sykes
Chad M. Nicholson
MEULEMAN MOLLE RUP, LLP

( ) U.S. Mai~ Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) Facsimile

Honorable Michael J. Griffin

( ) U.S. Mail, Postage Prepaid

District Judge
Second Judicial District, State of Idaho
320W. Main

(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Grangeville, ID 83 530
Facsimile (208) 983-2376

LIGIITFORCE USA, INC.'S SUPPLEMENTAL LIST OF
EXHIBITS FOR TRIAL - 3

CllentSQ3tl238. 1
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EXHIBIT A
LIGHTFORCE USA, INC.S SUPPLEMENTAL TRIAL EXHIBIT LIST

Michael J. Griffin, District Judge..
Christy Gering, Deputy Clerk

Case No. CV-2012-336
Date: October 1, 2013

- - - - - - - - - - · ' Court Reporter

Jeffrey Edward Huber
vs.
Lightforce USA, INC.
NO.

DESC~IPTION

0159
D160

Depreciation on 7 Year Assets
Depreciation on 10 Year Assets

DATE
Undated

ID

STIP

OBJ

OFFD

ADMIT

Undated

Lightforce USA, Inc. may present any additional
exhibits identified after the date of this initial
exhibit list
Lightforce USA, Inc. may present as trial exhibits
any and all pleadings, affidavits, briefs, deposition
transcripts, deposition exhibits, discovery
responses, or any document(s) identified or
produced during the course of discovery in this
matter, etc.

I

Lightforce USA, Inc. may present any exhibit
identified by plaintiff and any other party

I

Lightforce USA, Inc. may present any exhibit
necessary for impeachment or rebuttal

-·

I

Lightforce USA, Inc. may present charts, graphs,
diagrams, compendia, and other demonstrative or,
I
illustrative exhibits
---------Lightforce USA, Inc. reserves the right to use
rebuttal exhibits or other unidentified exhibits for
purposes of impeachment

- · - - - - - - - - ----- -

----

-

---

------- ---

-------

I

I

I

i
I

i
I
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Gera ld T. Hus ch, ISB No. 2548
And rea J. Rosh olt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Cap itol Blvd ., 10th Floo r
Post Offi ce Box 829
Bois e, Idah o 83701
Tele phon e (208 ) 345- 2000
Facs imil e (208) 385- 5384
gth@ mof fatt. com
ajr@ mof fatt. com
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b.

Clerk Dist. Court
Clearwater Coun , Idaho

Atto rney s for Defe ndan t
OND JUD ICIA L DIS TRI CT
IN THE DIS TRI CT COU RT OF THE SEC
THE COU NTY OF CLE ARW ATE R
OF THE STA TE OF IDA HO, IN AND FOR
al,
JEF FRE Y EDW ARD HUB ER, an indi vidu
Plai ntiff ,
vs.
LIG HTF ORC E USA , INC ORP ORA TED ,
as
a Was hing ton corp orat ion, doin g busi ness
NIG HTF ORC E OPT ICS ,

Case No. CV- 2012 -336

AFFIDAVIT OF C. CLAYTON GILL IN
SUPPORT OF MOTION TO EXCLUDE
THE EXPERT OPINIONS OF
PLAINTIFF'S EXPERT DAVID M.
COOPER
FILED UNDER SEAL

Defe ndan t.

C5~\B NA L

THE
SUPPORT OF MOTION TO EXCLUDE
AFFIDAVIT OF C. CLAYTON GILL IN
955
ERT DAVID M. COO PER - 1
EXPERT OPINIONS OF PLAINTIFF'S EXP

1\

STATE OF IDAHO )
) ss.
)
County of ADA
states as
C. CLAYTON GILL, having been duly sworn upon oath, deposes and
follows:
I am a shareholder with the law firm MOFFATT, THOMAS, BARRETT, ROCK

1.

USA, Incorporated
& FIELDS, CHARTERED, and counsel of record for Defendant Lightforce
based upon my
("LFUSA"). I have access to my client' s files, and make this declaration
personal knowledge.
2.

's
Attached hereto as Exhibit A is a true and correct copy of this Court

amended Order Scheduling Case for Trial dated March 12, 2013.
3.

Attached hereto as Exhibit Bis a true and correct copy of Plaint iffs

Expert Witness Disclosure dated August 5, 2013.
4.

Attached hereto as Exhibit C is a true and correct copy of the

on August 26, 2013.
transcription of the deposition of David M. Cooper, CPA, CVA taken
5.

Attached hereto as Exhibit D is a true and correct copy of Defen dant's

CVA dated September 3,
Disclosure of Expert Witness Dennis R. Reinstein, CP A/ABV, ASA,
2013.
6.

nce
Attached hereto as Exhibit E is a true and correct copy of corresponde

Invoice No. 121 in the
from JeffR. Sykes dated September 10, 2013, enclosing Mr. Coope r's
tion.
amount of $1,425.00 for Mr. Coope r's time associated with his deposi
7.

Attached hereto as Exhibit Fis a true and correct copy of my firm's

nt of Mr. Coope r's
Check No. 222835 payable to Mueleman Mollerup, LLP for reimburseme
Invoice No. 121 dated September 24, 2013.

TO EXCL UDE THE
AFFIDAVIT OF C. CLAY TON GILL IN SUPPORT OF MOT ION
3344.1
Client:303956
ER - 2
EXPE RT OPIN IONS OF PLAI NTIF F'S EXPE RT DAVID M. COOP

8.

Attached hereto as Exhibit G is a true and correct copy of Plaintiff's

Supplemental and Rebuttal Expe1i Witness Disclosure dated September 16, 2013.
Fmiher your affiant sayeth naught.

C~oni j
SUBSCRIBED AND SWORN to before me this 5tJ-fh day of September, 2013 .

W ,t,

Residing at
1 ID
My Commission Expires

I ,lo

'1 t ~ /

AFFIDAVIT OF C. CLAYTON GILL IN SUPPORT OF MOTION TO EXCLUDE THE
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EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 3
Clien\3033344.1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2013, I caused a true
and correct copy of the foregoing AFFIDAVIT OF C. CLAYTON GILL IN SUPPORT OF
MOTION TO EXCLUDE THE EXPERT OPINIONS OF PLAINTIFF'S EXPERT
DAVID M. COOPER - FILED UNDER SEAL to be served by the method indicated below,
and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

AFFIDAVIT OF C. CLAYTON GILL IN SUPPORT OF MOTION TO EXCLUDE THE
958
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 4
Client3033344.1

FILED

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)
)

)

v.
LIGHTFORCE USA, INCORPORATED,
A Washington corporation, doing business
as NIGHTFORCE OPTICS;

ORDER SCHEDULING
CASE FOR TRIAL

AMENDED

)
)
)
)
)
)

______ ______ __
Defendants.

Case No. CV2012-336

)_

IT IS HEREBY ORDERED that the above-entitled case be set for court trial before
the Honorable Michael J. Griffin, District Judge, at the Clearwater County Courthouse in
Orofino, Idaho on the 21st day of October, 2013 at 9:00 a.m., Pacific Time. Trial is
expected to last 5 days.
IT IS FURTHER ORDERED that a telephonic final pre-trial conference shall be
held at the Clearwater County Courthouse in Orofino, Idaho on October 1, 2013 at
12:30 p.m., Pacific Time.
IT IS FURTHER ORDERED that the parties and counsel comply with the
following:

I.

Plaintiff shall disclose the names and addresses of all expert witnesses [must

comply with IRCP 26(b)(4)(A)(i)] to opposing counsel on or before July 5, 2013.
2.

Defendant shall disclose the names and addresses of all expert witnesses [must

comply with IRCP 26(b)(4)(A)(i)] to opposing counsel on or before August 19, 2013.
3.

Plaintiff shall disclose the names and addresses of all rebuttal expert witnesses

[must comply with IRCP 26(b)(4)(A)(i)] to opposing counsel on or before September 13,
2013. Any witnesses not properly disclosed pursuant paragraphs 1, 2, and 3 may be
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ORDER FOR TRIAL-1

subject to exclusion at trial. Counsel shall provide a separate list of all lay and expert
witnesses to the court reporter at least 7 days prior to trial.

4.

All discovery shall be completed by September 13, 2013.

5.

All pretrial motions shall be filed and noticed for hearing pursuant to the IRCP.

Counsel should contact the clerk for a hearing date.

6.

All parties shall prepare in writing and submit to the Court in advance of the final

pre-trial conference, a concise statement of the claims and/or defenses asserted by that
party.
7.

All parties shall prepare a list of exhibits to be offered at trial and provide those

exhibits to the Court prior to the final pre-trial conference.
8.

All parties shall submit to the court in writing prior to the final pre-trial

conference any contentions of law relied upon.
Dated this 12 .,-. day of

~al-

I

. ,,.-

2013.

t

/\2=>9
I
,. ~
(

Michael J. Griffin

District Court Judge

ORDER FOR TRIAL-2
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CERTIFICATE OF MAILING/DELIVERY
I hereby certify that a true copy of the foregoing ORDER FOR TRIAL was mailed
by the undersigned at Orofino, Idaho this 13th day of March, 2013, to:
Jeff Sykes
Meuleman Mollerup, LLP
755 West Front Street, Suite 200
Boise, Idaho 83702

Gerald T. Husch
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered

P.O. Box 829
Boise, Idaho 83701

Carrie Bird
Clerk of the District Court

By: ~-

ORDER FOR TRIAL-3

'
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,

("', ...1
" Jeff R. Sykes, ISB #5058
/
JChad M. Nicholson, ISB #7506
.. ;·

u

MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S EXPERT WITNESS
DISCLOSURE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through its attorneys

of record, Meuleman Mollerup LLP, pursuant to the Court's Order Scheduling Case for Trial,
Order Extending Expert Witness Disclosure Deadlines and Idaho Rule of Civil Procedure
26(b)(4)(A)(i), and makes the following expert witness disclosure:
David M. Cooper, CPA
David M. Cooper, C.P.A., P.A.
7630 W. Thunder Mtn. Dr.
Boise, Idaho 83709
208.899.4666
PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 1
I:\10085.002\DIS\EXPERT WITNESS DISCLOSURE 130802.DOCX

962

Mr. Cooper is a certified public accountant with David M. Cooper, C.P.A., P.A. Mr.
Cooper is expected to testify as to the value of the goodwill of Lightforce USA, Inc. d/b/a
Nightforce Optics, as of August 1, 2012. Additionally, Mr. Cooper is expected to testify as to
the present value of Mr. Huber's lost earnings for the period of August 1, 2013 to and through
August 1, 2018.
1. Complete statement of Mr. Cooper's opinions and the basis and reasons therefore:

See Exhibit A attached hereto.
2. Data and information considered by Mr. Cooper in forming his opinions:
a. See Exhibit A attached hereto;
b. Amended Complaint; and
c. Documents produced in this litigation as bates nos. NFOOOOI-0230, NF006930712, NF00752-816, NF02476-2497, NF02585-20084, JEH0044, JEH0052,
JEH0086, and JEHOl 36.
3. Exhibits to be used as a summary of or support for Mr. Cooper's opinions: See
Exhibits 1 through 7 within Exhibit A attached hereto.
4. Qualifications of Mr. Cooper, including publications within the preceding ten (10)
years: See "Appendix A" within Exhibit A attached hereto.

5. Compensation to be paid to Mr. Cooper: $285/hour.
6. Testimony within the preceding four (4) years: See "Appendix A" within Exhibit A
attached hereto.
Plaintiff reserves its right to amend and/or supplement this Expert Witness Disclosure to
include opinions to rebut any expert opinions set forth by Defendant's rebuttal expert, if any is
disclosed.
Plaintiff further reserves the right to:
PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 2
1:\10085.002\DIS\EXPERT WITNESS DISCLOSURE 130802.DOCX
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a.

Call as-yet-unidentified individuals for impeachment purposes;

b.

Call any person identified by Defendant as a witness or a person with knowledge

(either fact or expe1i, whether they are identified by way of pleading, letter, discovery, deposition
testimony or otherwise) during the course of this litigation and to discuss any matter for which
they are competent to testify, including any matter within the scope of their expe1iise based upon
their training, education and/or experience; and
c.

Offer as testimony the deposition testimony of any individual deposed in this

lawsuit.
DATED this 5th day of August 2013.
MEULEMAN MOLLERUP LLP

BY:
. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber

PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 3
1:\!0085.002\DIS\EXPERT WITNESS DISCLOSURE 130802.DOCX
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5th day of August, 2013, a true and correct copy of the
foregoing Plaintiffs Expert Witness Disclosure was served by the method indicated below
upon the following party(ies):

.~-

.

• ~,~---~"<' - - - • ~~~-•-•~-~·----- • _.,_,, __.,,_._.._~~,.-,._,-.-~----•~,~- --

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.53 84
Counsel For Defendant Lightforce USA

r ,-•-A•·--~•·---------•-.~-,,.•- •,•~•-~-•.,_,_,_,_. •·--.U.S. Mail
! [ )( J Hand Delivered
i [ ] Facsimile
l [ ] Overnight Mail
· [ ] Electronic Mail

![ ]

gth@moffatt.com

With one (1) copy via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Court
320 W. Main
Grangeville Idaho 83530

Chad M. Nicholson

PLAINTIFF'S EXPERT WITNESS DISCLOSURE - Page 4
1:\10085.002\DIS\EXPERT WITNESS DISCLOSURE 130802,DOCX
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Ughtforce USA, Inc.
Orofino, Idaho
VALUATION ANALYSIS AND REPORT
AS OF AUGUST 1, 2012

EXHIBIT

li

A
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DAVJD M, CDDPE:'.R

July 30, 2013

ML Jeff R. Sykes; Esq"
Meuleman Mollerup, LLP
755 W Front St., Suite 200

Boise, tdaho 83702-"5802
Oear Mr. Sykes;
As requested~ we have det~rmined the fair market value of Mr. Jeffrey Huber's 30%
interest in Ughtforce USA, lnc._'s goodwiil as of August 1, 2012 for use in a lawsuit, JEFFREY
EDWARD HUBER vs. LIGHTFORC1= USA, fNCORPORTATED, a· Washington corporation,
Case No; CV2CH2-336~ o·,scovery has not been completed, therefore, we reserve the right
to update this valuatlon report if ·additional relevant information is obtained.
We hereby certify that, to the best of our knowledge and belief: 1) the statements of
fact contained in this report are true and correct; 2) this valuation analysis and report were
conduQted and prepared in accordance with the Professional Standards of the National
As.sociation of Certified Valuators ahd Analysts (NACVA) and the Statement on Standards
for Valuations Seri/ices of the American Institute .of Certified PubHc Accountants (Al CPA);
and 3) we have no financial interest or contemplated financial interest in the subject business
enterprise. Out opinion is subject to the Assumptions and limiting Conditions stc1ted in this

report.
NACVA has· a mandatory reaccreditahon program. Members of NACVA who hold
the CVA (Gertified Valuati.on Analy:;.t) designation are s.ubject to the requirements of this
program. The anafyst signing below cerfines his .C\.lrrent compliance with the NACVA's
reaccreditation program.
For purposes of this analysis, "fair market value" [s defined as follows:
The price, expressed in tetms of.cash equivalents, at which property would ch,ange hands
between a hypothetical willing and able buyer and a hypothetical wff/iflg and able seller, acting
at ann's length lnan-open ancf unrestnctedmarket, when neither is under compulsion to /Juy
or sell and when both hf)ve reasonable knowfedge of the rele.vant facts}
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In our opinion the fair market value of Mr. Jeffrey Huber's 30% interest in Lightforce
USA. lnc.'s goodwill as of August 1, 2012 was $2,847,000, as determined using the
Discounted Cash Flows method.
If we can be of further assistance, please call.
Sincerely,
David M. Cooper, CPA, PA

~
David M. Cooper, CPA, CVA
President

2
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INTRODUCTION
ASSIGNMENT DEFINITION
David M. Cooper, CPA, PA has been retained to render the business valuation services
described below:

Business Name

Meuleman Mollerup, LLP
Ughtforce USA, INC, dba Nightforce Precision
Optics

Type of Entity

Corporation

State of Organization

Washington

Principal Business Locations

Orofino, ID

Business Interest Under Consideration

30% interest in contract goodwill of the
corporation

Standard of Value
Premise of Value

Fair Market Value
Control Value

Effective Date of Valuation

August 1, 2012

Purpose and Intended Use of Valuation

Litigation

Type of Report

Valuation

Client Name

SUMMARY BUSINESS DESCRIPTION
Lightforce USA, Inc., doing business as Nightforce Precision Optics, was established in 1992
to build the finest riflescopes on the market. The Company sells various models of
riflescopes to the military, sportsman, competitive shooters and general consumers on a
worldwide basis.

SUMMARY OF THE CONCLUSIONS OF THIS REPORT
This opinion is rendered in the context of the specific assignment described above and is
applicable only for the effective valuation date noted above.

Calculation of Value
30% Interest in Goodwill as of August 1, 2012

Mr. Huber's 30% Interest in Goodwill

$2,847,000

3
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STAN DARO OF VALUE

Fair market value is defined as follows:
The price, expressed in terms of cash equivalents, at which property would change hands
between a hypothetical willing and able buyer and a hypothetical wl1ting and able seller, acting
at arm's length in an open and unrestricted market, when neither is under compulsion to buy
2
or sell and when both have reasonable knowledge of the relevant facts.

The willing seller and the willing buyer are hypothetical parties. Each is assumed to be well
informed about the Company interest, the underlying property, and the broader market
context in which a transaction might occur.

PREMISE OF VALUE
This valuation is prepared on a control interest basis. The accompanying chart, from
Quantifying Marketability Discounts, by Chdstopher Z. Mercer (Memphis, TN: Peabody
Publishing, LP, 1997), illustrates the relationship of the levels of ownership.

Controlling interest

The value of the enterprise as a whole

As-if freely tradable minority interest

The value of a minority interest lacking control,
but enjoying the benefit of market liquidity

Non-marketable minority interest

Lacking both control and market liquidity

The relationship between these three levels of value is shown in the following diagram.

Obtain Indirectly by Reference to Freely
Tradable Values via Control Premiums

Mino rity Interest
Discount

Control
Premium

Obtain Indirectly by Reference to a Control
Valuation via Minority Interest Discount

Obtain Directly by Reference to
Actual Change of Control Transactions
or other ·control Methodologies·

Control Value

"As-if" Freely Tradable
Minority Interest Value

Obtain Directly by Reference to "Freely
Tradable" Publicly Traded Comparable
Companies or by "Build Up"
Methodologies Which Develop
Capitalization Rates by Estimating
Required Rates of Return in
Relation to Public Markets

Marketability
Discount
Obtain Indirectly from Control Valuation by
Successive Application of Minority Interest
Discount and Marketability Discount

2

Non-Marketable

Obtain lndirec!ly from "Freely Tradable"
Values via MarketabilHy Discount

Minority Interest Value

NACVA, International Glossary of Business Valuation Terms.
4
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ASSUMPTIONS AND LIMITING CONDITIONS
This valuation analysis and report were prepared in accordance with the professional standards of
the National Association of Certified Valuators and Analysts (NACVA) and the American Institute of
Certified Public Accountants (AICPA) for conducting and reporting on the valuation of a business
interest for litigation purposes.
Our approach has been to determine a value, which would provide a fair and reasonable return on
investment to an investor or owner, based upon the facts available to us at the date of this valuation.
Our opinion is based, among other things, on our analysis of the risks facing the Company and the
return on investment which would be required on alternative investments with similar levels of risk.
Internal and external factors influencing the Company's value have been reviewed, analyzed, and
interpreted as part of our valuation. Internal factors include the enterprise's financial condition,
normal operating results, depth and experience of management and the size, income distribution
expectations, the possibility of capital calls, marketability of the interest being valued and the
expected holding period of the investment. External factors include the national and local economy
in general and other factors impacting the construction industry specifically.
The opinion of value rendered in this report is based on information and representations provided,
in whole or in part, by the owners and management of the Company and third parties, including tax
returns prepared by Presnell Gage, PLLC, an Idaho CPA firm. We have not audited, reviewed or
attempted to confirm the accuracy or completeness this financial information.
We have assumed that the Company is in full compliance with all applicable federal, state and local
laws and regulations. Because we are not qualified to appraise personal property, we have relied on
tangible asset valuation information provided by the owners and management. We also have not
attempted to confirm whether or not all assets of the business are free and clear of liens and
encumbrances or that the Company had good title to all assets.
Users of this valuation report should be aware that business valuations are based upon future
earnings potential and other future events that may or may not materialize. Therefore, the actual
results achieved will vary from the projections used in this valuation and the variations may be
material.
A CPA or CVA does not purport to be a guarantor of value. Valuation of closely held companies is
an imprecise science with value being a question of fact. Reasonable people can differ in their
estimates of value. We have, however, performed conceptually sound and commonly accepted
methods of valuation in determining the estimate of value included in this report.
Our fees for this valuation are based upon our normal hourly billing rates and are in no way contingent
upon the results of our findings. We have no responsibility to update this report for events or
circumstances occurring subsequent to the date of this report.
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DESCRIPTION OF THE BUSINESS
HISTORY AND NATURE OF BUSINESS

Lightforce USA, Inc. is a Washington corporation owned by Ray Dennis, an Australian
citizen. Its US headquarters and state of the art manufacturing facilities are located in
Orofino, Idaho. The Company began USA operations in approximately 1992 and does
business as Nightforce Precision Optics.
The Company's primary business is the sale of various models of precision riflescopes to
the military, sportsman, competitive shooters and general consumers on a worldwide basis.
MANAGEME NT

Jeff Huber Joined the Company in approximately 1992. Mr. Huber actively participated in
R&D, marketing and manufacturing activities of the Company. Mr. Huber developed several
patents for the Company and served as its Vice President until late 2011. Mr. Huber reported
to Ray Dennis and to a Board of Directors that reside in Australia. Mr. Huber's employment
with the Company terminated on August 1, 2012.
In October 2000, Mr. Huber was given an option to earn a 30% interest in the Company's
goodwill over a 6-year period ending in 2006. The contract provided for purchase of Mr.
Huber's 30% interest in the Company's goodwill upon retirement or, at Mr. Huber's option,
exchanging his 30% interest in Company's goodwill into shares in the Company.
FINANCIAL ANALYSIS
Overall Analysis of the Company's Financial Condition

Overall, the Company was in good financial condition as of August 1, 2012, as represented
on its Federal income tax return for the peri-od ended June 30, 2012. Historical income
statement and balance analysis in presented in EXHIBIT 6 & 7 to this report. The
historical analysis was prepared by us from the Company's US Federal income tax returns.

Forecasted Financial Results

To assist in our analysis of the Company's fair market value as August 1, 2012, we
prepared a forecast of operating expectations for years following June 30, 2012. The
forecasts for the years ending June 30, 2013, 2014, 2015, 2016 and 2017 are presented in
a comparative format on EXHIBIT 3.
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APPROACHES TO VALUATION

There are three main approaches to valuing closely held business enterprises. Under each
of these approaches are several different methods of valuation. The following is a
discussion of each approach and various methods we considered under each approach.
MARKET APPROACH

The Market Approach is the most fundamental, yet difficult approach to use in a business
valuation of a private business. This approach uses information collected for sales of public
and private business enterprises that are comparable in most respects to the subject
business enterprise with similar risks. The market approach was not used for this
calculation of value engagement.
ASSET APPROACH

The Asset Approach develops an indication of value by adjusting the reported net book
values of the subject enterprise's assets (the enterprise's equity) to actual or estimated fair
market values. The asset approach was not used for this calculation of value engagement.
INCOME APPROACH

The income approach develops a valuation by converting anticipated benefit streams into a
present value amount through the application of a discount rate or capitalization rate
(required rate of return) that approximates a total rate of return on an investment comparable
to a rate of return available in the market on investments with similar characteristics.
Typically, enterprise values determined using this approach have intangible values
(goodwill) in excess of values determined using the Asset Approach. One method for
determining value under the income approach is the Discounted Cash Flow (DCF) Method.
We used the DCF method for calculating the value of Lightforce USA, lnc.'s goodwill.
Discounted Cash Flows Method

The discounted cash flows method discounts forecasted future free cash flows of a
business enterprise by a risk adjusted discount rate to determine a present value of
the benefit stream as of the valuation date. Free cash flow represents a company's
available after-tax cash return on investment once adjustments are made for
noncash accounting entries and for working capital and capital expenditures required
to maintain the company as a going concern. Free cash flow for the entire invested
capital of a business enterprise is most often determined by adding depreciation
expense and interest expense to and subtracting capital expenditures and changes
in working capital cash from the after-tax net income of the subject business
enterprise. 3 A discount rate is most commonly determined by using the build-up
model described in lbbotson's SBBI Valuation Yearbook, which builds up rates of
return expected by investors in various public traded securities based upon the
relative risk for each security. The determined publicly traded discount rate is then
adjusted for the additional specific risk attributable to a specific private business
enterprise being valued.
3

2013 Ibbotson SBBI Valuation Yearbook, Chapter I, page 14.
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Opinion of Value of Company Equity
The Discounted Future Cash Flows Method has been used to determine the value
of the equity of Lightforce USA, Inc. To determine value under this method,
adjustments were made to calculate the Company's future free cash flow. (See
EXHIBIT 2.) The discount rate was determined following the Ibbotson build-up
model. (See EXHIBIT 5.) The indicated fair market value of the equity of Lightforce
USA, Inc. is $15,340,093 as of August 1, 2012, as calculated using the Discounted
Future Cash Flows Method. (See EXHIBIT 1.)
Calculation of Jeffrey Huber's 30% Interest in the Company's Goodwill

In final analysis, we calculated the fair market value of Mr. Jeffrey Huber's 30% interest
in Lightforce USA, lnc.'s goodwill as of August 1, 2012 by making the following
adjustments to the indicated $15,340,093 fair market value of the equity in Lightforce
USA, Inc. as calculated above (see EXHIBIT 1):
1. Total liabilities $6,839,246 of Lightforce USA, Inc. as of June 30, 2012 (see
EXHIBIT 7) were added to the indicated fair market value of equity to calculate the
indicated $22,179,339 fair market value of total business assets as of June 30,
2012.
2. Following the formula set out in the October 9, 2000 contract for Mr. Huber's 30%
interest in goodwill, the value of stock ($9,472,412, see EXHIBIT 7) and rand,
buildings & equipment ($3,218,008, see EXHIBIT 7) were subtracted from the fair
market value of total business assets to calculate the indicated $9,488,919 fair
market value of total business goodwill as of June 30, 2012.
3. Following the formula set out in the October 9, 2000 contract for Mr. Huber's 30%
interest in goodwill, the indicated fair market value of total business goodwill was
multiplied by 30% to calculate the indicated $2,847,000 fair market value of Mr.
Jeffrey Huber's 30% interest in the goodwill of Ughtforce USA, Inc. as of June 30,
2012. 4

market
Rounding is used to reflect the imprecision inherent in the various assumptions used in the fair
standards
required
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meets
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value determinat
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relevant
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all
discussed in the section on fair market value. The valuation has considered
reviewed during our analysis, whether referenced in this report or not.
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APPENDIX A
DAVID M. COOPER, CPA, CVA
Qualifications & Background

Professional Designations

David M. Cooper graduated from Boise State University in 1971 with a Bachelor
of Business Administration degree in accounting. He passed the CPA exam and was first
licensed as a Certified Public Accountant (CPA) by the State of Idaho in 1974 and has
held a CPA license from the State of Nevada since 1981. The National Association of
Certified Valuation Analysts (NACVA) further certified Mr. Cooper as a Certified Valuation
Analyst (CVA) in 1994.
Professional Work History

As a CPA and CVA, David Cooper has over 35 years of experience in business,
tax, accounting and business valuation matters.
Mr. Cooper began his accounting career as a Revenue Agent for the Internal
Revenue Service in Boise, Idaho from November 1969 to June1973. Mr. Cooper's IRS
work experience included temporary assignment to the fraud investigation division.
In June of 1973, Mr. Cooper joined the Severn Ripley Doorn regional CPA firm in
Twin Falls, Idaho as a staff accountant. Severn Ripley Doorn merged into Deloitte
Haskins & Sells, an international public accounting firm, in September 1975. Mr. Cooper
was appointed to the position of Tax Manager in the Twin Falls office of Deloitte Haskins
& Sells in May of 1976.
In September of 1978, Mr. Cooper and others in the Twin Falls office left Deloitte
to form a new Twin Falls CPA firm, Beckstead Cooper Co, which became Cooper
Norman, one of the oldest and largest CPA firms in Idaho. Mr. Cooper was an owner for
over 30 years and Managing Member of the three-office firm from 1984 to 2004. He was
Member in Charge of the Boise office of the firm until his retirement in May 2009.
On June 1, 2009, Mr. Cooper established an independent business consulting
practice. He works full-time providing valuation and CFO type services to private
businesses. Mr. Cooper also helps private businesses establish and maintain demanddriven markets for key employee ownership following his True Corporate Model™
concept.
As a CPA and CVA, Mr. Cooper assists in negotiating the purchase or sale of
privately owned businesses, in valuing private business entities, in arranging or
restructuring financing for private businesses, in helping to settle partner or shareholder
disputes, in structuring business ownership transitions, in structuring and negotiating
management incentive compensation agreements, in helping owners of private
businesses improve profits, reduce taxes and capture private business intangible values.
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Occasionally, Mr. Cooper assists in business litigation as an expert witness,
valuing private business interests, determining lost profits and analyzing a variety of
business accounting and tax issues.
Mr. Cooper has experience with most accounting and tax issues faced by privately
owned businesses and their owners. Mr. Cooper's clients include businesses and
executives from the retail, wholesale, medical service, legal service, insurance,
manufacturing, construction, banking, farming, ranching and dairy industries.

Business Ownership and Other Business Management Experience

As a private business equity owner, Mr. Cooper is a shareholder, part-time CFO
and a member of the Board of Directors of Pets Best Insurance, LLC, a national pet
insurance company, and Intelligent Employment Solutions (IES, LLC), a regional temp
agency. Mr. Cooper owns an interest in two hydroelectric partnerships in Idaho. He
owned and was Board Chairman and CEO of a large, franchised truck stop venture in
Idaho with 12 private equity investors (for 10 years ending in January, 2001 ). Previously,
Mr. Cooper owned interests in two farm partnerships, a closely held Idaho bank and a
telephone resale company. Investment in and management of privately held business
interests adds substantial practical business experience to Mr. Cooper's accounting, tax
and business valuation training and experience.
In 1994 and 1998 Governors Andrus and Batt appointed Mr. Cooper to the Board
of Commissioners of the Idaho Housing and Finance Association (IHFA). In 2001,
Governor Kempthorne appointed Mr. Cooper to be Chairman of the IHFA Board of
Commissioners. IHFA employs more than 100 people, finances approximately 2500
single-family residences per year, issues more than $200M per year in tax-exempt,
mortgage revenue bonds and administers the Federal housing tax credit program and
Federal housing grants for the State of Idaho. Mr. Cooper retired from IHFA's Board of
Commissioners in July 2006 after serving for 12 years, but continues as an at-large
member of lHFA's housing foundation Board of Directors.

Professional and Other Associations

Mr. Cooper is a member of the American Institute of Certified Public Accountants
(AICPA), the Idaho State Society of CPAs and the National Association of Certified
Valuation Analysts (NACVA). He actively serves on various Committees and Task Forces
of these organizations. Mr. Cooper was an active member in CPA Associates
International (CPAAI) before his retirement from Cooper Norman in 2009.
In Twin Falls, Mr. Cooper served on the Board and/or was the Past President or
Chairman of the College of Southern Idaho Foundation, the Southern Idaho Economic
Development Council, the Twin Falls YMCA, the Twin Falls Lions Club and the Blue Lakes
Country Club. He regularly worked with the Twin Falls Area Chamber of Commerce on
various committees and task forces related to business recruitment and retention in the
2
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Magic Valley. In Boise, Mr. Cooper is a member and the Treasurer of Boise State's
College of Business and Economics Advisory Council (COBEAC) and a past member of
the Campaign Steering Committee for Boise State's Destination Distinction Campaign.

Continuing Professional Education
Mr. Cooper participates in at least 40 hours of formal professional education each
year. He attends classes sponsored by various State and national organizations on
income, estate and gift taxation, litigation support services, business valuatron, computers
and business management. Mr. Cooper reads extensively and studies areas related to
his expertise.

Published Articles
Cooper, David M. "Business Succession Planning to Increase Valuation
Revenues"; IQ Idaho, November/ December 2006: 44
Cooper, David M. "Cloud Hosting of IT Services Can Save$$, Increase Security";
NACVA Ambassador's QuickRead, November 2011
Cooper, David M. "Use a Client Portal to Reduce Business Risk and Enhance
Professional Image"; NACVA Ambassador's QuickRead, April 2012
Cooper, David M. "Are You Managing Your Practice in a Cocoon?";
NACVA Ambassador's QuickRead, June 2012

Past Litigation Involving Court Testimony or Depositions

SOMMER CONSTRUCTION ,
INC, et al, vs.
HOME FEDERAL BANK
CV 10-7026
R. WOOLSEY &
ASSOCIATES, INC vs.
IDAHO BANKING COMPANY
CV OC 0922277
TIM HOPKINS vs.
ADVANTAGE SALES &
MARKETING HOLDINGS, LLC

2012

Expert witness deposition testimony on lost
profits and the value of the plaintiff's
business.

2011

Expert witness deposition and trial testimony
on lost profits and the value of the plaintiff's
business.

2011

Expert witness deposition and trial testimony
on the fair market value of a limited liability
company interest.
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GREG HAGOOD, ET AL
vs. RICK J. MATHESON, ET
AL and EAGLE SILICON, LLC
CV QC 0720632
TERRANCE ZI NMAN, ET AL
vs. TIM RESLER, ET AL
PMG, INC. vs. LOCKHEED
MARTIN IDAHO
TECHNOLOGIES, et al,
CV-02-539-E-BLW
ZANECKI v. MOFFATT
CV OC 0620660
MICHAEL P. FISHER vs.
CHRISTIAN CUSIMANO
CV OC 0509202
CHRISTINE ATKINSON v.
WILLIAM ATKINSON
CV DR 0609712
ROY L. HALL vs. GLENNS
FEERY GRAZING
ASSOCIATION, et al, Case No.
CV-03-386-6-BL W
PMG, INC. vs. LOCKHEED
MARTIN IDAHO
TECHNOLOGIES, et al,
CV-02-539-E-BLW
Central Valley Dairyman's
Assoc. v. Snake River
Dairyman's Assoc.
Estate of Albert Paulsen, et al
v. Roger Clubb, et al
Robert Comstock, LLC, et al v.
Key Bank National Association
Scott H. Blick v. Letha A Blick

2011

Expert witness deposition testimony on lost
income, income tax and accounting issues

2009

Expert witness deposition testimony on
accounting issues related to a dispute
between members in an LLC.
Expert witness trial testimony on lost income,
business valuation, income tax and
accounting issues

2007

Expert witness on a construction job cost
accounting.
Expert witness on final equity accounting for
an Idaho Limited Liability Company.

2007
2007

2006

Expert witness on valuation of a business
and other tax and accounting for a divorce.

2006

Expert witness on the fair value of a minority
interest in the Association.

2005

Expert witness deposition testimony on lost
income, business valuation, income tax and
accounting issues

2005

Expert witness on accounting for termination
of milk purchase and administrative services
contracts
Expert witness on Standard of Care for
CPA's
Expert witness on a lender liability claim

2005
2004

Expert witness on valuation of a nonmarketable, minority interest in a family
farming corporation
Expert witness in support of Chapter 11
professional compensation for specialist
CPAs in the bankruptcy case

2004

Deloitte &Touche's Application
in Re: Shilo Inns, Twin Falls,
LLC, Debtor
(a bankruptcy hearing)
Randall D. Burr v. Jodi M. Burr

2004

Michael Zozula v. Purely
Supreme Food, et al
(an Arbitration case)

2003

Expert witness on valuation of a medical
practice
Expert witness to identify corporate fraud by
former CEO and rebut business valuation
testimony of plaintiff's witness

2004
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Perry (Greg) Lovell

2003

Crossroads of Idaho, Inc. v.
EHM & Lone Pine, et al
Karen Becker

1999

Marjorie Mickelson

1997

Mary White

1997

Anna Hettinga

1996

George v. Griffin

1995

Monica Banner

1994

Salmon Falls Ranch, et al v.
Salmon River Canal Company

1993

Rick Parks

1992

Acequia, Inc. v. Vernon Clinton

1991

Sheila Okelberry

1980's

Dr. Donald Sonius

1980's

Hal Pickett

1980's

Ann Dellett v. First Security
Bank

1980's

Expert witness on income tax issues in a
divorce case
Factual witness in dispute over parking lot
failure
Expert witness on valuation medical practice
and accounting for divorce

1998

Expert witness on the value of a medical
practice for a divorce
Expert witness on valuation of an
employment agency and accounting for
divorce
Expert witness on accounting for a dairy in a
divorce
Expert witness on the valuation of a potato
storage facility
Expert witness on valuation of dental
practice and accounting for divorce
Factual witness for a dispute over crop and
other damages caused by a flood
Factual witness and expert witness on
valuation of a waste management company
and accounting for divorce
Master accounting witness for plaintiff in a
Chapter 11 bankruptcy case to recover funds
owed by defendant
Expert witness on valuation of a farm
corporation and accounting for divorce
Expert witness on valuation of dental
practice and accounting for divorce
Expert witness on accounting for note due to
Pickett Ranch, Inc. for divorce
Expert witness on the valuation of a bowling
aHey in a dispute where the bank trust
department was being sued for their handling
of a divorce for a person who had been
declared incompetent
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Lightforce USA, INC
Fair Market Value (FMV) of Jeff Huber's Interest in Goodwill
Discounted Cash Flows Method
As of August 1, 2012

End of Period

Forecasted Future
Cash Flows
(See EXHIBIT 2)

Present Value
Factor@
Disc. Rate of 27%

Discounted
Cash Flows

6/30/2013

2,897,684

0.787

2,280,477

6/30/2014

3,207,349

0.620

1,988,557

6/30/2015

3,547,301

0.488

1,731,083

6/30/2016

3,920,568

0.384

1,505,498

6/30/2017

4,330,482

0.303

1,312,136

21,525,882

0.303

6,522,342

Terminal Value

Indicated FMV of Equity as of June 30, 2012
Total Liabilities as of June 30, 2012 (See EXHIBIT 7)
Indicated FMV of Total Business Assets as of June 30, 2012

15,340,093
6,839,246
22,179,339

Less Stock, Plant & Equipment and Land & Buildings as of
June 30, 2013 per October 9, 2000 Contract (See EXHIBIT 7)

(12,690,420)

Indicated FMV of Total Business Goodwill as of June 30, 2012

9,488,919

Jeff Huber's % Interest in Company's Goodwill
Indicated FMV of Jeff Huber's Interest in Company's Goodwill
as of August 1, 2012 per October 9, 2000 Contract

30%

2,846,676
2,847,000

Rounded

EXHIBIT 1
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Lightforce USA, INC
Forecasted Free Cash Flows
6/30/2013
3,493,859

Forecasted Net Income (See EXHIBIT 3)
Add Depreciatio n & Amortizatio n
Less Fixed Asset Replaceme nts
Less Increases in Working Capital Cash
Forecasted Free Cash Flow

.
**

6/30/2015

6/30/2014

4,247,352

3,852,103

325,618
(250,000)
(671,793)

344,218
(250,000)
(738,972)

2,897.684

3,207,349

362,818
(250,000)
f812,869)
3,547,301

6/30/2016
4,683,306
381.418
(250,000)
(894,156)
_l,92_!),568

(Expected Long-Term Growth Rate-=

Forecasted long-term Free Cash Flow

6/30/2017

Terminal Value

5,164,035
400,018
(250,000)
(983,572)
4,330,482
5.48%)

4,567,792
21.22%

Capitalizati on Rate

21,525,882

Forecasted Terminal Value
2010 fixed asset replacemen ts made from proceeds from sale of equipment.
** Projected at historical % change in WC as % of revenue change.
*
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EXHIBIT 2

Lightforce USA, INC
Forecasted Income Statements

Projected

Historical
Growth Rate = 10.00%
6130/2013

6/3012012
Revenue
Revenue
Other revenue
Total Revenue

10.00%
6/3012014

10.00%
6130/2015

10.00%
6/3012016

10.00%
6/30/2017

31,319,008

100.00%

34,450,909

100.00%

37,896,000

100.00%

41,685,600

100.00%

45,854,160

100.00%

50,439,576

100.00%

31,319,008

100.00%

34,450,909

100.00%

37,896,000

100.00%

41,685,600

100.00%

45,854,160

100.00%

50,439,576

100.00%

18,680,924

59.65%

20,549,016

59.65%

22,603,918

59.65%

24,864,310

59.65%

27,350,741

59.65%

30,085,815

59.65%

Cost of Sales

12,638,084

40.35%

13,901,892

40.35%

15.292,082

40.35%

16,821.290

40.35%

18,503.419

40.35%

20,~53,761

40.35%

Gross Profit

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

0.39%
5,35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%

45,231
2,788,559

0.14%
8.90%

906,059
1,843,823
220,486
41,341
34,451
470,546
140,246
20,671
325,618
561,550
69,131
482,210
199,815
49,754
3,067,415

2.63%
5.35%
0.64%
0.12%
0,10%
1.37%
0.41%
0.06%
0.95%
1.63%
0.20%
1.40%
0.58%
0,14%
8.90%

996,665
2,028,206
242,534
45,475
37,896
517,600
154.270
22,738
344,218
617,705
76,044
530,431
219,797
54,730
3,374,156

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.91%
1.63%
0.20%
1.40%
0,58%
0.14%
8.90%

1,096,331
2,231,026
266,788
50,023
41,686
569,361
169,697
25,011
362,818
679,475
83,648
583,474
241,776
60,202
3,711,572

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.87%
1.63%
0.20%
1.40%
0.58%
0.14%
8,90%

1,205,964
2,454,129
293,467
55,025
45,854
626.297
186,667
27,512
381,418
747,423
92,013
641,822
265,954
66,223
4,082,729

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.83%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%

1,326,561
2,699,542
322,813
60,527
50,440
688,926
205,334
30,264
400,018
822,165
101,214
706,004
292,550
72,845
4,491,002

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.79%
1,63%
0.20%
1.40%
0.58%
0.14%
8.90%

21.29%

8,433,115

24.48%

9,262,465

24.44%

10,172,890

24.40%

11,172,497

24.37%

~205

24.33%

s,666,746

5,468,777

15.87%

6,029,617

15.91%

6,648.400

15,95%

7,330,922

15.99%

16.03%

19.07%

8,083,556

5,971,338

0.01%

17.225

0.05%

18,948

0.05%

20,843

0.05%

22,927

0.05%

25,220

0.05%

4,635

0.07%

20,671

0.06%

22,738

0.06o/,

25,011

0.06%

27,512

0.06%

30,264

0.06%

22,745

Operating Expenses:
Compensation-Officers & Mgt Fees
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit sharing. etc.
Employee benefit
Consulting fees
Meals & Entertainment
Other operating expenses
Total Operating Expenses
Net Operating Income (Loss)
Other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)
Income taxes (Fed, Slate & Deferred)

-7.00%

(2,012,814)

-5.84%

(2,219,199}

-5.86%

(2,446,902)

-5.87%

(2,698,056)

-5.88%

(2,975,004)

-5.90%

(2,192,668)

-6.91%

(1,974,918)

-5.73%

(2,177,514)

-5.75%

(2,401,0481

-5.76%

~.647,616)

-5.77%

(2,919,521!

-5.79%

!2, 165,2881

12.15%

~8-§l_ _ 1_QJ4%

_ 3,852, 1(@_

10.16%

_ 4,247,352

10.19%

10.21%

_5,_164,035

10.24%

3,806,050

4,683d06 _
__

Net Income (Loss)

EBITDA

6,433,273

Total Other Income (Expense)

~12,~7

6,569,791

982

EXHIBIT 3

7,226,770

7,949,447

~391

Lightforce USA, INC
June 30, 2013 thru 2017 Forecast Assumption s
3-Year
Historical
Average

%
Used

Revenue
Revenue Annual Growth Rate

30.15%

#REF!

Variable & Semi-variable Costs:
cost of Sales

61.60%

Compensation Officers & Management F'ees
Compensation Officers
Management Fees
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Advertising
Pension. profit sharing, etc.
Employee benefit
Consulting expense
Meals & Entertainment
Other operating expenses

0.93%
1.70%
5.70%
0.64%
0.12%
0.10%
1.11%
0.27%
0.06%
1.63%
0.19%
1.20%
0.58%
0.12%
7.43%

Fixed Costs:
Depreciation as % of cost

59.65%

0.05%
0.00%
0.06%
0.00%

Income taxes (Fed, State & Deferred)
Change in Working Capital

21.45%

Rapidly accelerating growth rate. Used 2013 Ibbotson SBBI historical growth rate.

Cost as% of sales trending down. Used 2012 cost% of sales.

2.63%

sales.
Management is provided by US and Australia. Used historical average cost% of

5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%

Cost as% of sales trending down. Used 2012 cost % of sales.
cost% of sales.
Cost as% of sales fluctuates, depending upon circumstance. Used historical average
cost% of sales.
Cost as% of sales fluctuates, depending upon circumstance. Used historical average
cost% of sales.
Cost as% of sales fluctuates, depending upon circumstance. Used historical average
Cost as% of sales trending up. Used 2012 cost% of sales.
Cost as% of sales trending up. Used 2012 cost% of sales.
cost % of sales.
Cost as % of sales fluctuates, depending upon circumstance. Used historical average
cost % of sales.
Cost as % of sales fluctuates, depending upon circumstance. Used historical average
Cost as% of sales trending up. Used 2012 cost% of sales.
Cost as% of sales trending up. Used 2012 cost% of sales.
cost% of sales.
Cost as% of sales fluctuates, depending upon circumstance. Used historical average
Cost as% of sales trending up, Used 2012 cost% of sales.
Cost as % of sales trending up. Used 2012 cost % of sales.

7.44%

Depreciation
6/30/2013
4,126,588
250,000
4,376,588
325,618

Building & equipment cost beginning of year
Projected fixed asset additions during year
Building & equipment cost beginning of year
Assumed annual depreciation
Other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)

Assumptio ns

as a% of cost is trending down, Used 2012 depreciation rate as% of cost.
6/30/2017
6/30/2016
5/30/2015
6/30/2014
5.126,588
4,876,588
4,626,588
4,376,588
250,000
250,000
250 000
250,000
5,376,588
5.126,588
4,876,588
4,526,588
400,01 B
381,418
362,818
344,218

=

=

0,05%
0.00%
0.05%
0.00%

average income % of sales.
Income as% of sales fluctuates. depending upon circumstance, Used historical
zero.
Used
negligible.
is
Rent income
average income% of sales.
Income as% of sales fluctuates, depending upon circumstance. Used historical
Gains (Losses) are negligible. Used zero.

-36.55%

of Net Operating Income.
Income taxes are a% of Net Operating Income plus Other Income. Used 2012 %

21.45%

es.
Change in WC as a% of change in sales fluctuates, depending upon circumstanc
Used historical average change as% of average change in sales.
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EXHIBIT 4
Page 1 of 2

Lightforce USA, INC
June 30, 2013 thru 2017 Forecast Assumpti ons
3·Year
Historical
Avera£e
Assumed 5-Year Annual Growth Rate to Apply:
Average Growth Rate for Last 3 Years
Lowest Annual Growth Rate In Last 5 Years
in Last 5 Years (6/30/2010)
Middle of Range
Assumed 5-Year Annual Growth Rate

%
Used

Assumpti ons

30.16%
8.79%
19.48%
10.00%

up. Used 10% to be conservative.
Annual growth rate for last five years ranged from 8.79% to 57.8%, trending

Assumed Long-Term Growth Rate to Apply:
Long-Term Hstorical Growth Rate (lbbotson's SBBI 2013 Yearbook):
2.41%
Long-Term US Bond Yield
·0.15%
Inflation-Indexed Bond Yield
Inflation Estimate
3.22%
Long-Term GDP Growth Rate
5.48%
Rate
Growth
Nominal
Long-Term

2.26%
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EXHIBIT 4
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Lightforce USA, INC
Ibbotson Build-Up Model Discount & Capitalization Rates
For Use with Free Cash Flow
As of June 30, 2012

Risk-Free Rate (Ibbotson SBBl 2013 Valuation Yearbook)
Market Equity Risk Premium (Ibbotson SBBI 2013 Valuation Yearbook)
Size Premium (Ibbotson SBBI 2013 Valuation Yearbook)
Industry Premium (Ibbotson SBBI 2013 Valuation Yearbook) (SIC Code 34)
Discount Rate for Publicly Traded Small Cap Stocks
Specific Company Risk Premiums:
Depth of Management
Economic Issues •• Gun Manufacturing Industry
Market Concentration
Competition
Build-Up Model Discount Rate for subject Company

2.41%
6.70%
11.65%
1.94%
22.70%

Less: Long-Term Historical Growth Rate (see EXHIBIT 4)
Build-Up Model Capitalization Rate for subject Company

-5.48%
21.22%

1.00%
1.50%
1.00%
0.50%
26.70%

EXHIBIT 5
985

Lightforce USA Inc.
Comparative Historical Income Statements

6/30/2012
57.8%

6/31/2011
23.9%

6/30/2010
8.79%

6/30/2009

12/31/2008
29.4%

12/31/2007
32.6%

Growth rate =
Revenue
Revenue
Other revenue
Total Revenue

31,319,008

100,00%

19,843,985

100.00%

16,022,186

100.00%

8,460,807

100.00%

14,154,821

100.00%

10,937,565

100.00%

31,319,008

100.00%

19,843,985

100.00%

16,022,186

100.00%

8,460,807

100.00%

14,154,821

100.00%

10,937,565

100.00%

Cost of Sales

18,680,924

59.65%

12,275,989

61.86%

10,138,080

63.28%

4,682,957

55.35%

7,997,636

56.50%

5,873,372

53.70%

43.50%

5,064,193

46.30%

Gross Profit
Operating Expenses:
Compensation of officers
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding Income taxes)
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit sharing, etc.
Employee benefit
Consulting expense
Management fees
Meals & Entertainment
Other oper.iting expenses
Total Operating Expenses
Net Operating Income (Loss)
Other Income (Expenses):
Interest income
Rent income
Other income
G;;lins (Losses)
Income taxes (Fed, State & Deferred)

6 MONTHS

12 638,084

40.35%

121,939
1,676,203
145,968
2,637
19,798
427,769
127.496
9,608
307,059
493,260
62,846
438,373

0.39%
5.35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%

_ 7,567,996 . 38.14%.

120,299
1.557,525
49,350
48.427
24,800
235,480
35,749
24,300

~106

36.72%

3,777,850

44.65%

6,157,185

289,315
1,104,568
43.499
16,655
16,292
123.602
37.438
4,283
;?2.7,513
160,489
34,931

191,183
478,146
10,347

2.26%
5.65%
0.12%
0.70%
0.10%
1.11%
0.27%
0.06%
1.22%
0.82%
0.46%
0.76%

295,625
804,833
38,492

2.09%
5.69%
0.27%

233,846
522,259
45,032

2.14%
4.77%
0.41%

16,531

0.12%
0.84%
0.35%

8,576
74,287

0.08%
0.68%
0.57%

958,142

1.81%
6.89%
0.27%
0.10%
0.10%
0.77%
0.23%
0.03%
1.42%
1.00%
0.22%
0.41%
0.45%
3.00%
0.07%
5,98%

45,231
2,788,559

0.14%
8.90%

1,468,457

0.61%
7.85%
1.19%
0.24%
0.12%
1.19%
0.18%
0.12%
1.23%
2.31%
0.15%
1.79%
1.29%
2.11%
0.15%
7.40%

6,666,746

21.29%

5,356,766

27.93%

3,645,987

22.76%

1 875 260

22.16%

3,147,557

22.24%

~918

23.77%

5,971,338

19.07%

2,211,230

10.21%

2,238,119

13.97%

1,902,590

22.49%

3,009,628

2126%

2,464,275

22.53%

4,635

a.a 1'/,

21.234

0.11%

19,178

0.10%

513
1,638
4,227

0.01%
0.02%
0.05%

0.03%
0.02%

0.07%

0.04%
0.01%
0.00%

4,171
3,263

22,745

5,875
1,200
648

0.07%
0.00%
0.02%
-0.01%
-9.16%

245,042

459,069
28,905
354,764

255,701
419,266
29,632

66,296
'i'1,82G
480.0CO
10.938

58,846

8,154
93,513

22,945
4.664

118,948

50,196

576,264

1.74%
0.10%
6.81%

2,237
294,293
12,550
1,149,546

1.03%
1.10%
0.35%
0.09%
0.02%
2.08%
0.09%
8.12%

102,811

69,662
38,776
64,663

146,987
8,299

145,901
156,101
49,703
12,601

62,742
115,797
192,086
29,754
10,939
274,904
6,415
816,810

1.06%
1.76%
0.27%
1.89%
0.10%
2.51%
0.06%
7.47%

206,471

(2,192,668)

-7.00%

(1,174,494)

-5.92%

('f5'i' '104)

-4.73%

(705,334)

-8.34%

(1,118,396)

-7.90%

7,518
450
2,189
(647)
(1,001,561)

(2.165,288)

-6.91%

(1,134,082)

-5.71%

(749,381)

-4.68%

(698 956)

-8.26%

(1,110,962)

-7.85%

(992,051)

-9.07%

Net Income (Loss)

3,806.050

12.15%

1077148

4.49%

~8,738

9.29%

1,203 634

14.23%

1,898,666

13.41%

~224

13.46%

EBITOA

6,433,273

Total Other Income (Expense)

--.l2.32,433

~793
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EXHIBIT 6

2,034,724

3~1§.9.

__2,652,324

Lightforce USA Inc.
Comparative Historical Balance Sheets

12/31/2007

12/31/2008

6/30/2009

6/30/2010

6/31/2011

6/31/2012

SMONTHS

Current assets
Cash
Accounts receivable
Inventories
Deposits with suppliers
Other current assets
Total Current Assets
Property, Plant, and Equipment
Buildings & equipment
Land
Accumulated depreciation

300
7,768,509
9,472.412

0.00%
37.14%
45.29%

348,199

1.66%

370,825
5,674,024
4,276,848
34,301
45,158

17,589,420

84.09%

10,401,156

2.90%
44.34%

33.43%

027%
81.29%

406,948
1,725,660
2,002,827
323,903

6.76%
28.66%
33,26%
5.38%

8.439,685
__

80.80%

7,564,929

81.67%

5,958,344

77.66%

4,459,338

74.06%

1,448,548
575,327
(462,001)

1,746,654
575,327
(607,902)

1,833,101
575,327
(710,714)

1,714,079

22.34%

1,561,{374

25.94%

1o,_445.41 o 100.00%

9,262,643

100.00%

7,672,423

95.97%

6,021,212

100.00%

153.669

1.47%

65,137

0.70%

80,016

1.04%

241,560

4.01%

278,028

2.66%

571,701

6.17%

114,448

1.49%

169,720

2.82%

13.86%

~697

4.13%

636,838

6.88%

194,464

2.53%

411,280

6,83%

431,138
279,954

3.37%

514,339
232,520

4.92%

607,794
239,895

6.56%

653,776
249,701

8.52%

760,566
173,550

12.63%

30.89%

2,484,202

17.23%

~-1.178,556_

9.06%

1,484,527

13.44%

1,09?,941

11.06%

1,345,396

19.46%

500
14,076,552

0.00%
67.30%

500
10,310,502

0.00%
80.58%

500
9,266,354

0.00%
88.71%

500
7,777,616

0.01%
83,97%

500
6,573,982

0.01%
85.68%

500
4,675,316

0.01%
77.65%

14,077.052

67.30%

10 311,002

80.58%

9,266,854

88.Z_2%

7,778,116

83.97%

6,574.482

85.69%

4,675,816

77.66%

__1.Q_,916,298

~ 19%

1?295,204 __ 97.81%

_j_[],445,41Q__

97,77%

9,262,643

97.41%

7,§72,42:,_ 96, 75'(o_ ~ 2 1 2

9_7.12%

97.81%

12,795,2()4

1,168,971
1,274,814
2,634,554

5.59%
6.09%
12.60%

486,616
950,000
336,494

3.80%
7.42%
2.63%

5,078,339

24.28%

1,773,110

1,382,916
377,991

6.61%

Total Liabilities

6,839,246

Stockholders' equity:
Common Stock
Retained Earnings

Total Liabilities & Equity

0,90%
18.99%
43.61%
10.12%
4,03%

18.33%

103,879
4,991
20,916,298

Total Stockholders' Equity

69,284
1,457,338
3,345,933
776,367
309,422

1,697,714

16.47%

2,106,998

Other assets
Notes receivable - Dennis & Huber
Other
Total Assets

Long-term Llabilifies
Mortgages, etc. payable in > 1 year
Deferred taxes

16.61%
23.36%
41.67%
0.03%

19_.20%

15.39%

3 218,008

Total Current Liabilities

1,538,669
2,163,664
3,859,596
3,000

2,362,297
575,327
(931,899)

Net Property, plant, and equipment

Current liabilities
Accounts payable
Mortgages, etc, payable in < 1 year
Other current liabilities

2.27%
42.33%
34.14%
2.05%

0.35%

2,708,612
575,327
(1,176,941)

4,126,588
575,327
(1,483,907)

237,381
4,421,723
3,566,024
214,557

---1,£2§.725

287,050
--

S7.4Q%
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EXHIBIT 7
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Lightforce USA Inc.
Comparative Historical Balance Sheets
6/31/2012

Retained Earnings:
Beginning balance
Current year ne! income (loss)
Distributions
Ending balance

6/31/2011

6/30/2010

6/30/2009
6 MONTHS

12/3112008

12/31/2007

10,310,502
3,806,050
(40,000)

9,266,354
1,077,148
(33,000)

7,777,616
1,488,738

6,573,982
1,203,634

4,675,316
1,898,666

3,236,092
1,472,224
(33,000)

14.076,552

10,310,502

9,266,354
__

7,777,616

6.573~

4,675,316

1,715,822
53.33%

1,340,559
49.86%

Change in Working Capital
Change in WC as % Revenue change

3,883,035
33.84%

620,058
16.22%

1,079,897
1428%

1,164,211
-20.45%

Change in Buildings & Equipment
Depreciation as % of Cost

1,417.976
7.44%

346,315
9.05%

615,643
9.63%

86.447
5.61%
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298,106

8.35%

151,040
7.99%

IVi~ t:ooPER

DAVID

·[lpA-.OVA.

Augusts,2013

Mr, Jeff R. Sykes, Esq.
Meulerrian Moflerup; LLP
755 W Frontst., Suite:200
.B6ise~ Idaho 837oi-Sab2'.
Dear Mr.Syke$:.

we

qalculated Mr. Jeffrey Huber's lost earnings from wrongful
As reqbestect
termination of employm-ent with· Ughtforce USA Inc. as of August 1, 2012 for use in a
lawsuit; JEFFREY EDWARD HUBER v. LIGHTFORCE USA, INCORPORTA TED, a
Washington corporation, G0se No, CV 2012-336. Discovery has not been completed,
the~efor.e:, we res~r:Ve ~he righf to .updc)te this :lqst earnings report if additional relevant
.
.
information i$ qbtc1inE:!J:f . . . . . .

f0t.

Hupef:'.s lost e~rnings from wrongful
In order tci render 6ur ,opirifon on
·intotmation :about his employment
obtain
to
.Huberterrrih,ation, we. interviewed· Mr,
al.so i.1wpected copi~s of Mc HubE:3r'S W-2's for
lrnmediately prior-to hi$:,terminatir.>~ ..
2011 and ~012.,.9QPIElS: 9f 11is final payslubs· fot 20t1 and 2012 ~md a copy of the
Lightforce 0SAEt1:i,p19.yee Marfµal{j-E3vised 1.1-10~2009). We then obtained economic
information from: the· US Bureau ·of Vital Statistics and the U'S' Treasury. Our detailed
analysis and calculation enclosed with this report.

We

ls·

Based upon the information provided and the enclosed analysis it is our opinion
that Mr. Jeffrey Huber's· lost earnings from wrongful termination .of employment was
$72.7i34!i.7~ as oLAugust 1, .2012,

lc~,, ·.please call.·
be of.J1.frthei"qs~i.sta(
'ffwe can
:
.
.

.

Sincerely,
David M. Cooper, CPA, PA

·..' \ , , ~Dc:,,z;. -( ~~
1
David M. Cooper, ·GPA, CVA
·.·
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Jeff Huber vs. Lightforce USA
Jeff Huber's Lost Earnings from Wrongful Termination
As of August 1, 2012
Assumptions:
Data Source

8/1/2012
n/a
n/a
1.7%
2.5%

Date of Termination
Retireme nt age
Life expectancy
Wage Inflation rate
Net discount rate
Lost Earnings:
W-2 Earnings at terminat ion
Fringe benefits paid my employer:
Employer's FICA & Medicare
Other fringe benefits
Total lost earnings
Mitigation earnings:
W-2 earnings in future
Fringe benefits paid by employer:
Employer's FICA & Medicare
Other fringe benefits
Total mitigation earnings

US Bureau of Vital Statistics - Wage Cost Change - 2012
US Treasury securities at 20-year constant maturity - 2012
%ofW-2

$ 200,000.00

1

I

60,000.00

$

4,590.00
5,250.00
69,840.00

Lost Earnings:
Year
Ended

8/1/2013
8/1/2014
8/1/2015
8/1/2016
8/1/2017
8/1/2018

Lost
Earnings (LE)

Age

42
43
44
45
46
47

Mitigation
Earnings (ME)

$ 221,395.40 $ . 69,840.00
$ 225,159.00 $ 71,027.00
$ 228,987.00 $ 72,234.00
73,462.00
$ 232,880.00 $
$ 236,839.00 $

$

$

4.97% 6.2% FICA on base of $113,700 + 1.45% Medicare
5.72% $4,800 Health insuranc e est.+ $6,646 201l 401(k) match

9,949.40
11,446.00
221,395.40

-$

74,711.00

Wage $180,000 + Bonus $20,000

Earnings readily available in current economy

I

7.65% 6.2% FICA on base of $113,700 + 1.45% Medicare
8.75% US BVS- Employer Benefit Cost Stats - 2012 (= 16.4% - 7.65%)

2.5%
NPV
Factor

0.97561
0.95181
0.92860
0.90595
0.88385

NPVof
LE

$ 215,995.57 $
$ 214,308.59 $
$ 212,637.33 $

$ 210,977.64 $
$ 209,330.15 $
$
$

NPVof
ME

Net
Lost Earnings

Accumulative
Lost Earnings

68,136.60 $ 147,858.96 $ 147,858.96
67,604.21 $ 146,704.38 $ 294,563.34
67,076.49 $ 145,560.84 $ 440,124.18
66,552.90 $ 144,424.74 $ 584,548.92
66,033.32 $ 143,296.83 $ 727,845.75
$ 727,845. 75
$
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individu al,
Plaintif f,
vs.
LIGHTFORCE USA,

INCORPORATED, a

Washingt on corporat ion, doing
business as NIGHTFORCE OPTICS,

Case No.
CV-2012- 336

Defendan t.

DEPOSITION OF DAVID M. COOPER, CPA, CVA
AUGUST 26, 2013

REPORTED BY:
BEVERLY A. BENJAMIN, CSR No. 710, RPR
Notary Public

991

r -Tid M. Cooper,

CPA-CVA

8/26/20] ._,
Page 4

Page 2
I

THE DEPOSITION OF DA YID M. COOPER, CPA, CV A,

I

108 - Valuation Analysis and Report as of
17
August 1, 2012
109 - Letter from David M. Cooper, CPA CV A
to JeffR. Sykes, 8/5/2013, with

2

was taken on behalf of the Defendant at the offices of

2

3

Meuleman Mollerup, LLP, 755 W. Front Street, Suite 200,

3

4

Boise, Idaho, commencing at I :03 p.m. on August 26,

4

5

2013, before Beverly A. Benjamin, Certified Shorthand

5

attached Jeff Huber's Lost Earnings

6

Reporter and Notary Public within and for the State of

6

from Wrongful Termination as of August

7

Idaho, in the above-entitled matter.

7

8

8

A PP EA RAN C E S:

9
JO

9

For the Plaintiff:

IO

11

Meuleman Mollerup, LLP

II

12

BY MR. JEFFREY R. SYKES

12

13

755 W. Front Street, Suite 200

13

Boise, Idaho 83702

14

14
15
16

For the Defendant:
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.

1, 2012
37
110 - Calculation breakdown
111 - "Financial Valuation Applications and

68

Models" excerpt, by James R. Hitchner

112 - Excerpts from "Ibbotson SBBI 2013

71

Valuation Yearbook"

113 - Comparison of Business Valuation

76

Credentials

15
16

17

BY MR. C. CLAYTON GILL

17

18

101 S. Capitol Boulevard, 10th Floor

18

19

P.O. Box 829

19

20

Boise, Idaho 83701

20

21

Also Present: Dennis Reinstein

21

22

22

23

23

24

24

25

25
Page 3

INDEX

I

TESTIMONY OF DAYID M. COOPER, CPA, CV A

3

Examination by Mr. Gill

5

4

PAGE

DA YID M. COOPER, CPA, CVA,

2

first duly sworn to tell the truth relating to said

3

cause, testified as follows:

4

EXHIBITS

5

DESCRIPTION

EXAMINATION

5

PAGE

6

NO.

7

101 - Notice of Deposition Duces Tecum of

8

Page 5
I

2

6

5

David Cooper

9

102 - Documents, Testimony and Other

10

Information Reviewed for Valuation

11

Analysis and Report

12

103 - Handwritten notes

13

104 - E-mail chain ending from JeffR. Sykes

6

7
8

attorney for Lightforce USA, Incorporated, doing
business as Nightforce Optics. I sent out a notice of

II

10

Q. Mr. Cooper, my name is Clay Gill, and I am the

9
10

8

QUESTIONS BY MR. GILL:

deposition.
MR. GILL: And Jeff, just for recordkeeping

12

purposes, do you know -- I saw you and Gerry were

13

marking exhibits consecutively. Do you know where you
left off?

14

to David Cooper, 3/14/2013, Subject:

14

15

Expert Witness

15

MR. SYKES: Off the record.

16

(Discussion off the record.)

17

(Exhibit 101 marked.)

16

18

105 - Accounts Receivable Aging and First

10

17

Research Industry Profile on Gun &

18

Ammunition Manufacturing, Key

18

19

Variables in Estimating the Cost of

19

you a document that has been marked as Exhibit No. 101.

20

Capital, and Present Value Tables

20

It is a pleading, what lawyers call a pleading. It's

21

entitled "Notice of Deposition Duces Tecum of David

22

Cooper," and it asks you to bring a series of documents.

21

106 - Invoices from David M. Cooper, CPA,

22

CVA, to Meuleman Mollerup, LLP

23
24
25

107 - Various documents used in damages for
lost earnings claim calculation
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Q. (BY MR. GILL) Mr. Cooper, I'm going to hand

MR. GILL: Here you go, Jeff.
MR. SYKES: Thank you.
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the deposition this morning, handed me a stack of
documents that I have in front of me. What I wanted to
do is, I'm assuming these documents are what I've
requested, the documents in the notice of deposition; is
that your understanding?
A. That is my understanding.
Q. Then what I wanted to do, Mr. Cooper, is just
go through the documents that I've been handed and have
you tell me what they are.
A. Okay.
(Exhibit 102 marked.)
Q. (BY MR. GILL) I'm going to hand to you what
we marked as No. 102. If you could just tell me what
that is, please.
A. Exhibit No. 102 is a list of the documents and
other information that I relied on in forming the
opinions that I have as of today. So it makes reference
to the complaint, the protective order, tax returns,
e-mails, other accounting documents that I've received.
Q. So are you telling me these are all the
documents that you relied upon?
A. These are all the documents that I've relied
upon.
Q. Does it include all the documents that you
have considered?
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A. Yes.
Q. I just want to make sure there is no documents
that aren't on this list that were in your file that you
reviewed but you may not have relied on in formulating
your opinions.
A. I received -- the only thing that I can think
ofoffthe top ofmy head that's not on this list, I
received some 6,000 pages of general ledger documents
that I haven't put on this list because I haven't
actually considered them yet. I need some additional
information that goes between the tax return and those
documents before I might consider those documents. But
at this point in time, I didn't consider the general
ledger documents that I've been provided.
Q. Just following up on your last answer, are you
telling me when you were performing calculations in this
matter were you relying upon the company's financial
statements as reported from the tax documents?
A. I was relying on the tax return financials,
yes.
Q. As opposed to the company's internal financial
statements?
A. Correct.
Q. When you mentioned general ledger, are you
talking about the company's internal financial

8/26/201 ~

statements?
A. They're part of the record keeping for the
company. The general ledger isn't necessarily a
financial statement, it is a summary of the accounting
transactions for the year or the month, whichever period
they cut off.
Q. This general ledger, is it in electronic
format or is it a hard copy?
A. It's in a hard copy.
(Exhibit 103 marked.)
Q. (BY MR. GILL) If you can go ahead,
Mr. Cooper, I'm going to hand to you what has been
marked as Exhibit No. 103. Can you tell me what that
is, please.
A. Exhibit No. 103 is actually two documents, it
is the notes from the interview that I had with Jeff
Huber on April 17, 2013 and it is also -- those are
handwritten notes, and then also attached to this is the
board meeting for April of 2011. And that's got a Bates
number on it, the Bates number starts with JH 00363 and,
goes through JH 00406.
Q. How many times did you interview Jeff Huber?
A. I had one meeting with Jeff Huber. I have
requested information from him through the attorneys.
Q. I'm not going to mark this as an exhibit yet.
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Actually, it's already been marked as Exhibit No. 9 in a
prior deposition.
Have you seen Exhibit No. 9 before today,
Mr. Cooper?
A. I have.
Q. Did you ever have any discussions with Jeff
Huber about this particular document?
A. In my interview with him on April 17 we would
have discussed this document.
Q. What did you discuss with Mr. Huber?
A. I have my notes from that meeting that are
Exhibit 3. We talked generally about the fact that this
document or this agreement was provided to him by
Mr. Dennis as an additional incentive for the work that
he was doing at Lightforce.
Q. Did you ever have any discussions with
Mr. Huber about the intent or purpose of this particular
document, Exhibit No. 9?
A. Only just what I just now said, it was the
intent that it was an additional incentive for him to
earn an interest in the intangible value of the business
over a six-year time period.
Q. Did you ever have a discussion with him as far
as what the intent of the parties was and how to
993
calculate that?
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A. I just discussed what the document itself says
and he confirmed to me that was his understanding.
Q. You had a discussion with Mr. Huber about what
the document says and he confirmed your understanding;

report?
A. It gave me additional information and would
likely be part ofmy next report that will be issued
when I get all of the final information in. It actually
shows how much money has been taken out of the business

1
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4

is that what -A. Yeah, he had nothing different to say about
the calculation than what the document itself says.
Q. We'll set that aside for now.

5

(Exhibit 104 marked.)
Q. (BY MR. GILL) Mr. Cooper, I'm going to hand
to you what has been marked as Exhibit No. 104. Can you
tell me what Exhibit No. 104 is, please.
A. Exhibit No. 104 is in response to the notice
for deposition I was asked to provide copies of all
communications, written communications, between myself

9

by related parties.
Q. How would that factor into your opinions in

6
7

8

and the attorneys. And so this is all of the
communication in written form that occmTed between me
and the attorneys occurred in an e-mail format, so this
is a copy of all of the e-mails in communicating between
me and the attorneys.
(Exhibit 105 marked.)
Q. (BY MR. GILL) Mr. Cooper, I'm going to hand
to you what has been marked as Exhibit No. 105. If you
could tell me what that is, please.
A. Exhibit No. 105 has several documents in it

10

11

this case?
A. It wouldn't change the intangible value
calculation, which is the ultimate calculation, but it
would change the balance sheet analysis.
Q. How so?
A. It would reduce assets and reduce equity.
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(Exhibit 106 marked.)
Q. (BY MR. GILL) Mr. Cooper, I'm going to hand
you what has been marked as Exhibit No. 106.
A. There are other pages we haven't talked about
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yet.
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Q. Yes, thank you. Let's go back to Exhibit

No. 104.
A. That was the first two pages of 104. The next
several pages of 104 is information on the Gun &
Ammunition Manufacturing segment of the US economy that
I pulled from First Research, it's a resource. And it
talks about how this segment of the economy is doing
Page 13
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that are from my work paper analysis or from my analysis
work that aren't related to the documents that were
provided by the attorneys in the form of Bates-numbered

1
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3

documents.
So the first item is a two-page document in
this exhibit that is accounts receivable aging analysis.
I did this analysis after my report was issued from the
information that was provided to me after my report was
issued looking at the accounts receivable aging. There

4

are some related party receivables from Lightforce
Australia and from Lightforce Performance Lighting that
are included on the tax return in the total accounts
receivable. So I pulled those out so that I could see
how much of the receivables were related to unrelated

1o

customers.
So this shows the analysis for June 30 of
2012, for June 30 of 2011, and June 30 of2010 as it
relates to how much of the accounts receivable at the
end or on those dates were accounts receivables from the
related parties and the other customers. So that's one

15

page or one section.
Q. Before you go on, did the information that you
calculated on the first few pages, what looks like a
financial statement to me or an accounting statement of
some sort, did it change your opinions that are in your

21

5
6

7
8
9

11
12

13
14

16
17
18

19
20

22

23
24
25

compared to other segments of the economy. It talks
about a number of different things in general about the
gun and ammunition manufacturing segment of the economy.
Q. I've heard that's quite a sizable component of
our economy in Idaho.
A. It could be in Idaho for sure.
(Discussion off the record.)
Q. (BY MR. GILL) When did you obtain that
information, do you know?
A. I looked at it in preparation for my report
and I printed it out for this deposition, because it's
actually an online service.
Q. So before you prepared your report you were
looking at it on a computer and in preparation for this
deposition you printed what you had looked at?
A. Correct.
Q. Had the information changed?
A. No.
Q. How do you know that?
A. The report is as of June 17, so this is a
report that First Research did as of that date. So it
would have been something that I would have been looking
at around July, the end of July.
Q. What else in Exhibit 105?
A. There are two pages that come out of a
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reference book that I use in my business valuation work
in developing discount rates. And the reference book
that I brought with me is lbbotson's "SBBI 2013
Valuation Yearbook." 1-b-b-o-t-s-o-n. There are two
tables that I looked at specifically in here, so I
copied pages of those two tables out for your reference.

1

2

3
4

5
6

1

8
9

10
11
12

13
14
15
16

17
18
19

20
21

22
23
24
25

Q. Okay.
A. And the last item in Exhibit 105 is the
Present Value Tables.
Q. Does that cover Exhibit 105?
A. That's Exhibit 105.
Q. Mr. Cooper, I'm going to hand you Exhibit
No. 106. Can you tell me what Exhibit 106 is, please.
A. Exhibit No. 106 are the invoices that I have
sent to Meuleman Mollerup with regard to the work that I
performed in this case through July 31st.
Q. It appears that you were retained in this
matter approximately March of2013?
A. That's correct.
Q. Did you ever send an engagement letter to
Meuleman Mollerup regarding the scope of your
representation?
A. I didn't, and that's a bad thing. I normally
do that and I need to do that, but I haven't done that.
Q. Did Mr. Sykes ever send you correspondence

of pay stubs from Nightforce Optics to Jeff Huber. One
pay stub is for the period ending December 18 of 2011,
the other pay stub is for the pay period ending July 29
of2012.
The next section in here is information from
the Bureau of Vital Statistics, US Bureau of Vital
Statistics regarding Employment Cost Trends. And on
here it shows an increase in employment costs occurring
during the 2012 period of 1.7 percent.
The next section in here is information 1
pulled off of the Federal Reserve website regarding the
market yield on US Treasury securities at a 20-year
constant maturity. Paper clipped, it's behind -there's two pages in this and then it's down to that
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that summarized -A. No.
Q. Did anybody at Meuleman Mollerup send you
correspondence that summarized your scope of
representation?
A. No. I got an e-mail from Jeff, you'll see
that in the e-mail correspondence, that initiated the
contact with me. I had a conversation with him on the
phone discussing the engagement, and then met with him,
I believe you'll see that in the billings, to discuss
the engagement initially to see if it was something I

page. Sorry.
Q. Okay. Continue on.
A. And then the next section is information also
from the Bureau of Labor Statistics that deals with
Employer Costs For Employee Compensation for 2012. And
it reports how much employment costs. I've highlighted
on page 3 of that group, of that section the insurance
costs and the legally required costs. Legally required
costs include FICA and other costs.
And then there is tables behind that that are
more detailed breakdowns of what is reported in that, in
Page 17

Page 15
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thought I could help on.
Q. All right.
(Exhibit 107 marked.)
Q. (BY MR. GILL) I'm going to hand you,
Mr. Cooper, what has been marked as Exhibit 107. Can
you tell me what that is, please.
A. Exhibit 107 are all of the documents that I
used in preparing the lost earnings calculation or the
damages for the lost earnings claim for wrongful
termination, including on the front is a list of all of
the documents that I referred to or used in making my

12

analysis.
And then there is copies of the W-2s as the
next section of this for 2011 and 2012. There is copies
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these pages right here, as far as that section.
Q. Okay.
A. Then the last page in that section ...
Q. Present Value of$1?
A. 107, in Exhibit 107, is the present value
tables for 2 1/2 percent. I pulled this off of Cal
State's website.
Q. Mr. Cooper, are there additional documents or
correspondence in your file relating to your work on
this matter that are not contained in Exhibits 101
through 107?
A. Additional documents that are not contained in
101 through 107 would be referenced in the lists that I
provided for the sections, and they were documents that
were provided to me, and they are referenced by Bates
numbers.
Q. Fair enough. So if they are on the summary
sheet, which I think was Exhibit No. 102 and 107, the
first page of Exhibit 107, that summarizes all the
documents that are in your file relating to this matter
if they are not included within Exhibits 102 through
107?
A. That's correct.
(Exhibit 108 marked.)
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Mr. Cooper, what has been marked as Exhibit No. 108.
Can you tell me what Exhibit No. 108 is.
MR. GILL: And I'll actually do this, I'll
mark this as Exhibit No. 109 and hand it to you too.
(Exhibit I 09 marked.)
Q. (BY MR. GILL) Can you tell me what Exhibit

2
3

4
5
6
7

8
9

10
11
12

13
14
15

16
17
18
19
20
21

22
23
24
25

Nos. 108 and 109 is, please.
A. Exhibit No. 108 is the report that I wrote as
of July 30th of 2013 regarding my opinion of the value
of Jeff Huber's 30 percent interest in Lightforce USA's
goodwill as of August 1st of 2012.
And Exhibit I 09 is a report that I wrote as of
August 5th of2013 regarding Mr. Huber's Lost Earnings
From Wrongful Termination as of August 1st of 2012.
Q. When you were first contacted by Meuleman
Mollerup in March of2013 were you asked to look into
the lost earnings issue or is that something that came
up later?
A. I think that came up later.
Q. Do you know when?
A. I don't recall off the top ofmy head.
Q. Let's stick with Exhibit No. 108. Can you
tell me, can you give me an overview of what you were
asked to do.
A. I was asked to review information regarding
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Lightforce USA, Inc. and to render an opinion as to what
the amount of Mr. Huber's 30 percent interest and
goodwill would be as of August I of2012 based on my
understanding of the contract between Mr. Huber and
Lightforce USA.
Q. When you are referencing the "contract" -I'll strike that last question.
MR. GILL: Let's just go off the record for
one second.
(Discussion off the record.)
Q. (BY MR. GILL) Mr. Cooper, I just wanted to
take a minute and actually go back to Exhibit 106.
Mr. Cooper, I'm going to hand to you what was previously
marked as Exhibit 106, and we discussed this earlier,
but there is a reference to a time entry of July 15,
2013 where it appears that you reviewed some documents
and sent an e-mail to Mr. Sykes.
A. Yes.
Q. Is that e-mail included in the documents you
brought with you today?
A. I believe it is.
Q. Would it be in Exhibit 104?
A. Let me look. (Reviewing documents.)
Yes, it is.
Q. So you're an early morning person. The e-mail

--
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you sent at 7:32 a.m.?
A. That's not early, but yes.
Q. Early for me, let's put it that way.
A. I've generally read "The Wall Street Journal"
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by then.
Q. When I asked you earlier, Mr. Cooper, to give
me an overview of what you were asked to do in this
matter you indicated, and correct me if I got your
answer wrong, that you were asked to review information
relating to Lightforce USA and render an opinion as to
what Mr. Huber's interest in 30 percent of the goodwill
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would be as of August 12, 2013?
A. What his 30 percent interest is. He has a
interest in goodwill, as I understand the
percent
30
agreement.
Q. When you are referencing the "agreement," are
you referring to Exhibit No. 9?
A. Yes.
Q. Let me ask you this: When you looked at
Exhibit No. 9, does that attempt to calculate goodwill
as you understand that term is used as a business
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valuation expert?
A. Not necessarily.
Q. When you say "not necessarily," why do you say
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that?
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A. It starts with a calculation of intangible
value that is based on the intangible value of the
company as a whole, which would be what I understand to
be a fairly normal calculation of goodwill in my
understanding of the tenn. And then it calculates the
value of Mr. Huber's interest in the goodwill by
formula.
Q. Mr. Cooper, when you mentioned the calculation
of intangible value of the company, where do you see
that in Exhibit No. 9; what words are you pointing to?
A. I'm sorry, I used the term "intangible value"
in place of the word "goodwill." The contract uses the
term "goodwill."
Q. So under "Definition" and then the next word
after "Definition" is "Goodwill," is that what you are
referring to?
A. Yes.
Q. When you are referring to a normal calculation
of goodwill, what are you referring to?
A. Goodwill is a general concept or a general
term, you can also use the term "intangible value" in
place of the term "goodwill." A business has tangible
asset value and it has intangible asset values, and
goodwill is another word for the intangible asset value.
996
Q. Your tangible assets would be your hard assets
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like your receivables, your plant, your inventory?
A. Correct.
Q. Among other items?
A. Yes.
Q. Is one way to think of goodwill what someone
pays in addition to the fair market value of the hard
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assets?
A. Correct.
Q. It would be things like the value of a name of
a company?
A. The name could be an intangible value, yes,
part of the intangible value assets. You could break it
down, tangible assets or goodwill can be broken down
into other components.
Q. Now, when I was asking earlier about whether
Exhibit No. 9 appears to be a calculation of how you
would typically value goodwill from a business valuation
expert, you said, I think your answer was generally no;
is that right?
A. I think that's correct, what you said is
correct. I would say generally it's not.
Q. If you were asked how you would come up with a
determination of goodwill from a business valuation
standpoint, how would you go about doing that? If you
were trying to calculate the goodwill ofLightforce USA,

do a valuation of the business itself; correct?
A. Correct.
Q. And then you would subtract from that the fair
market value of the assets, the tangible assets?
A. That's correct.
Q. That would be the goodwill?
A. That would be the intangible value or
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Inc. just from a business valuation standpoint, how
would you go about doing that?
A. If I were looking at calculating the goodwill
separate from the other asset values, the hard assets as
you called them or the tangible asset values as I have
referred to them, I would do a calculation of the
overall value of the business and then I would subtract
from that the tangible asset values.
Q. Would you subtract out the tangible asset
values of the company as they're listed on its balance
sheet or would you determine the fair market value of
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those assets?
A. It would depend on whether or not there is
believed to be a significant difference between the
balance sheet value and the fair market value of the
intangible assets.
Q. What if there was a significant difference?
A. Then I would typically have included that,
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yes.
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Q. You would have used the fair market value of
the assets?
A. Correct.
Q. So if you were asked to determine the goodwill
of Lightforce USA, Inc. from a business valuation
standpoint, without looking at Exhibit No. 9, you would
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goodwill, yes.
Q. That is not what you have done in this case;
correct?
A. I did the first part of the calculation, which
is, in my opinion, I have calculated the total
intangible value of the business -- or the total value
of the business and then I've calculated the goodwill in
the manner that has been prescribed by the contract.
Q. By that you are saying you first detennined
what the fair market value of the company was using
generally accepted business valuation techniques;
correct?
A. Correct.
Q. Then you made additions and subtractions from
that number; correct?
A. Yes; following the contract.
Q. All of those additions and subtractions you
are saying come from language in Exhibit No. 9?
Page 25
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A. Correct.
Q. At least your understanding of it; correct?
A. That's correct.
Q. You mentioned earlier you had a discussion
with Jeff Huber about the language in Exhibit No. 9 and
he confirmed your read of Exhibit No. 9, correct, at
least your understanding of Exhibit No. 9?
A. Yes.
Q. Are you familiar with -- as a business
valuation expert, is there a difference between doing a
valuation and doing a calculation?
A. There can be, yes.
Q. What is the difference?
A. When you look -- it depends on what standards
you look at. There is differences between what is
defined as a calculation in the ASA standards for
business valuation practice, the AICPA standards for
business valuation practice, the NACV A standards for
business valuation practices. There is differences in
definitions of terms. So the term calculation of value
can have a different interpretation than an opinion of
value.
Q. What is your understanding of the difference
between an opinion in value and a calculation?
at.
A. It depends on which standards you look997
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Q. What standards did you use in this case?
A. In this case I used the standards that apply
to CV As. I am a licensed -- not licensed, but I have a
certification provided by the NACY A standards, National
Association of Valuators and Analysts, and also by the
AI CPA standards, the American Institute of Certified
Public Accountants.
Q. So the first standard was CV A. What was the
second one?
A. The American Institute of Certified Public
Accountants, AICP A. And the other one is NACY A,
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N-A-C-V-A.
Q. Under those three standards CVA, AICP- -- what
was it?
A. AICPA, American Institute of Certified Public
Accountants. There's actually two standards, not three.
Q. Under those two standards, CV A and AICPA, what
is your understanding of the difference between an
opinion of value and a calculation?
A. A calculation of value can be done on a more
limited scope basis so that one would have certain
aspects provided by the client. It would be directing
you to assist them in making a calculation based on
assuming certain things as opposed to knowing certain

25

things.
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A. Was there a question there?
Q. Yes. I'm just trying to make sure I
understand what you did. First you determined the fair
market value of the company; correct?
A. As a whole; correct.
Q. Then you did additions and subtractions based
upon your understanding of Exhibit No. 9.
A. Correct.
Q. As I understand in reading your report that
has been marked as Exhibit 108, you added the
liabilities of the company; correct?
A. Correct.
Q. You pulled that number from the company's
balance sheet.
A. Correct.
Q. From the balance sheet on its tax return?
A. Correct.
Q. Where in Exhibit No. 9 does it say to add
liabilities?
A. The need to add liabilities, it doesn't say
that in Exhibit No. 9. The need to add liabilities is
looking at the assignment of determining asset values.
And so in arriving at my opinion of value in accordance
with the contract, I first determined value of equity in
accordance with accepted methodology for business
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Q. Is it fair to say that in performing your
calculations that are summarized in Exhibit No. 108,
that the fair market value you determined for Lightforce
USA, Inc., that is your opinion of value of the company?
A. That is correct.
Q. Is it fair to say that the second calculation,
the additions and subtractions you did, was a
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calculation?
A. No.
Q. Why not?
A. If you have an opinion of value you will have
a calculation included in the opinion of value, and
there is no separation of that work. A calculation of
value, as it's been described in the standards, is a
different level of work that one might do if they're
attempting to come up with a value that is based on a
limited scope of work.
Q. I'm just trying to figure out, Mr. Cooper,
because earlier you told me that you determined the fair
market value ofLightforce USA, Inc. using business
valuation techniques; correct?
A. Correct.
Q. Then you did an additions and subtractions to
that number based upon your understanding of Exhibit
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No. 9?
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valuations practices and I arrived at equity value of
the company as a whole. And in order to determine asset
values, then I have to add the liabilities to the equity
value that I've determined to arrive at total asset

s

value.
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Q. You are just doing a balance sheet analysis;
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is that fair?
A. No. It's calculation of the -- it's the
difference between arriving at the value of equity and
arriving at the value of total assets, including
intangible value. If I've arrived at value of equity,
the difference between equity and total assets is
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liabilities.
Q. I understand. I'm just trying to figure out
in my little pea-brain if you took the calculation you
determined for equity and added to that liabilities, is
it like a balance sheet where your equity and
liabilities should equal your total assets?
A. Correct.
Q. Is it fair to say that after you came up
with -- you took your determination of fair market value
of the company and you added to it the liabilities off
of the balance sheet on the tax return; correct?
A. Correct.
assets;
Q. You came up with your number for total 998
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correct?
A. Correct.
Q. Which would include both your tangible assets
and the goodwill?
A. Correct.
Q. Then you subtracted from that number certain
things; is that correct?
A. Yes.
Q. Are those things the items mentioned in
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Exhibit No. 9?
A. That is correct?
Q. Which was stock?
A. Correct.
Q. Which you understood to be inventory?
A. I did.
Q. Plant and equipment?
A. Correct.
Q. And land and buildings?
A. Correct.
Q. Then you came up with a number and you
multiplied that by .3?
A. Correct.
Q. In Exhibit No. 9 after "Definition" it says
"Goodwill based on valuation price of the business." As
a business valuation expert, does the phrase "valuation

A. That is fair market value of the assets of the
business.
Q. You are telling me that your understandin g of
"valuation price of the business" is the fair market
value of the assets?
A. The valuation of the business can be done at
different levels; it can be done at the asset level or
it can be done at the liability level. So when you're
talking about value of the business, it can be assets or
it can be equity. And I use the common process for
determining the value of a business's equity, and to get
to the valuation of assets, which is what I believe this
is saying in this contract, then I added the
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price of the business," does that have meaning to you as
a business valuation expert?
A. That to me means the value of the whole
business.
Q. ls that one of the calculations you performed,
the fair market value of the business?
A. Correct.
Q. I believe your number was just a little
greater than 15 million?
A. The 15 million that you are referencing is the
value of the equity of the business. And because we are
looking at valuing assets, equity is one of the
components, you have to add to that the liabilities to
arrive at the value of the fair market value of the

liabilities.
Q. Why do you believe that Exhibit No. 9 is using
the phrase "valuation price of the business" to mean the
fair market value of its assets?
A. Because as we discussed earlier in the
deposition, you have two types of assets in a business:
You have tangible asset values and you have intangible
asset values. In order to arrive at the intangible
value you have to get the total value of the assets to
start with. So equity plus liabilities equals the total
value of assets and you subtract away from that the
tangible asset value or the items that are listed in the
Page 33
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total assets.
So the 15 million is part of the calculation
that I did, then I added 6 million, as we've discussed
in the deposition previous to this, to arrive at
22 million, then I subtracted out from that the
$12 million worth of asset values that are referred to
in the contract to arrive at $9,488,000, and took

15

30 percent of that.
Q. So in Exhibit No. 9 the phrase "valuation
price of the business," that isn't the fair market value
of the business; is that what you are telling me?
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contract to arrive at the intangible value.
Q. ls the term "valuation price" used in Exhibit
No. 9 defined in any valuation literature that you are
aware of?
A. I'm not familiar with that term being defined
in valuation literature.
Q. Do you believe that the phrase "valuation
price of the business" could be interpreted in more than
one different way? Is there more than one reasonable
interpretatio n of the phrase "valuation price of the
business" as used in Exhibit No. 9?
A. I don't believe so.
Q. Is one reasonable interpretatio n that you're
trying to determine the fair market value of the
business itself?
A. I think the reasonable interpretatio n of the
agreement is that you look at the value of the total
business and subtract certain items from that to arrive
at the intangible value.
Q. You did a discounted cash flow analysis to
determine value of the company; correct?
A. I did.
Q. When you do a discounted cash flow analysis of
the company, does that give you an intrinsic value of
999
the assets of the business?
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A. If you add the liabilities to it, yes. It
gives you the intrinsic value. I'm not sure the term
"intrinsic value" is the right term. It gives you the
fair market value of equity. And to get to the fair
market value of assets, you add liabilities to the
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calculation that you performed where you came up with a
fair market value of the equity component of the company
at $15,340,093; correct?
A. That's correct.
Q. If someone actually came in and purchased the
company for that price as of August 1, 2012, if you were
asked to prepare a financial statement for the purchaser
and book goodwill, would you have done your calculation
in the same manner you've done here in Exhibit 108?
A. Down through the line that indicated fair
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market value of business assets.
Q. First tell me what you are pointing to.
A. I'm sorry. It's Exhibit 1 -Q. To Exhibit 108?
A. -- to Exhibit 108. It's my Exhibit 1, which
is the page that you were referring to.

11
12

valuation practices?
A. I don't believe so.
Q. I noticed in your report you used the word
"we" on several occasions. Did you have anyone in your
office help you perform any of the calculations?

13

A. No.
Q. You did it all yourself?
A. I did.
Q. If you'll go to Exhibit 108, your report, go
to page 3, what starts with Introduction. You state
that the standard of value is fair market value. How
did you come to choose fair market value?
A. To me that's the value that is described in

18

14
15
16
17

19
20
21
22
23
24
25

2
3
4
5
6

7
8
9

10
11

12
13
14
15
16
11

18
19
20
21
22
23
24
25

Exhibit 9. It's the value of the business, the goodwill
value of the business. Assets minus the selected assets
is fair market value. That's what I understood it to
mean.
Q. I'm not sure I'm following your answer there.
When you say it's the value of the business less -explain it to me one more time.
A. Well, the contract appears to state that
Mr. Huber is entitled to an interest in the intangible
value that is developed in the business over time,
which -Q. The goodwill.
A. The goodwill.
Q. Okay.
A. As opposed to intangible value. The contract
says goodwill. And as determined by the contract, and
that is a fair market value concept.
Q. So your understandin g of the contract is when
it's talking about goodwill, it's a fair market value
concept?
A. Correct.
Q. Trying to determine the fair market value of
the intangible assets of the company?
A. Correct.
Q. Let me ask you a different question. The

Q. Yes.
A. That had the $15 million on it.
Q. Yes.
A. If I were calculating the fair market value
for financial reporting purposes, then I would have done
the calculation all the way down to where it says
22,179,000 for the total value of assets and subtracted
from that the value of the tangible assets that I would
have determined from a different mechanism than the
Page 37
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equity to get assets.
Q. Were there any limitations placed on the work
you performed?
A. None that I can recall.
Q. In any of the work that you performed, at
least in the analysis and what's contained in Exhibit
No. 108, did you deviate from any generally accepted
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contract.
Q. By your answer you are telling me you would
have subtracted off all of the fair market value assets
that were acquired?
A. I would have, yes. Of the tangible assets
that are acquired, of what you have referred to as the
hard assets, yes.
(Exhibit 110 marked.)
Q. (BY MR. GILL) Mr. Cooper, you've been handed
what has been marked as Exhibit 110. Just so you know,
this is just me with my pea-brain trying to put numbers
down on a piece of paper, see ifl could follow.
Given your last answer when I asked you how
you would book it if you were asked to, if someone came
in and bought the company for what you determined to be
the fair market value of the equity, the 15,340,000
approximate number, and you said that you would have -to determine the value of goodwill to book you would
have subtracted off the fair market value of the assets,
correct, all of the assets that were acquired, the
tangible assets that were acquired.
A. Yes.
Q. When you did the calculation according to your
determination of the formula in Exhibit No. 9, you
value of
subtracted off from the $22,179,339 number the1000

r
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the inventory and the value of the property, plant and
equipment; correct?
A. I'm sorry, you're going to need to repeat that
question.
Q. Sure, that's fine. If I state a question you
don't understand, ask me to rephrase it.
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Q. Whynot?
A. Included in accounts receivable is an
accumulated amount of intercompany receivables that I
definitely would not have included in there. That's an
amount of money that's actually been withdrawn from the
business. That is included in the $7 million.
Q. Let me ask the question in a different way.
Would you have included all of the cash that was
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A. Sure.
Q. I've been known to do that.
A. It's probably understandable, I just didn't
start with the same reference point that you did.
Q. That's okay.
In Exhibit 108, as Exhibit No. 1 to what has
been marked as Exhibit 108, you have calculated a number

7
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16

acquired?
A. If the cash doesn't have excess amounts. In
this case, if the cash is $300, it wouldn't be excess,
so yes.
Q. Then you would include something for accounts
receivable, whatever was in accounts receivable,
whatever was acquired.
A. Net of any reasonable reserve for bad debts,

17

yes.
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of$22,179,339; correct?
A. Correct.
Q. That is what you determined to be the fair
market value of all of the assets, both tangible and
intangible, as of June 30, 2012?
A. Correct.
Q. Then you made a subtraction from that;

14

correct?
A. Correct.
Q. And the subtraction you made is $12,690,420;
correct?
A. Correct.
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Q. That number, the 12,690,000 number, comes from
the financial statements listed in the tax returns for
Lightforce USA.
A. For the selected items in those tax returns,
yes.
Q. And the selected items are inventory?

A. Correct.
Q. And property, plant and equipment?
A. Correct.
Q. That's what totals the $12,690,000 approximate
number?
A. Correct.
Q. Now, when I asked you earlier if you were to
do it, if you were asked to book the goodwill for the
purchaser, they came in and paid the 15 million number,
you said that you would include all of the tangible

Q. I noticed that -- I just pulled -- on Exhibit
110 where I have unaccounted assets, if you'll look at
your Exhibit No. 7 to Exhibit 108, your report. I don't
have the question yet, I'm just referring you to it.
In Exhibit 108 you have attached an exhibit
which is Exhibit No. 7 and it has two pages; correct?

A. Correct.
Q. It says Comparative Historical Balance Sheets.
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assets; correct?
A. Correct.
Q. If you included all of the tangible assets, do
you see where I have a column in Exhibit 110 for
unaccounted assets?
A. Okay.
Q. Would you have included all of those dollar

17

numbers?
A. Probably not.
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Is this just information that you pulled from Lightforce
USA, Inc.'s tax returns?
A. Correct.
Q. You didn't make any adjustments to those
numbers?
A. I did not.
Q. What I did, just so you know, in Exhibit 110,
I have in unaccounted assets, I just pulled the
what
for
numbers. Does that appear to be accurate, that I have
accurately summarized what you have listed in Exhibit 7?
A. Correct.
Q. I think what you are telling me is that the
accounts receivable number, you may want to make
adjustments to that particular number.
A. Ifl were doing -- two things: One is, since
I have issued this report we've been provided additional
detailed information that was requested on the accounts
receivable aging and things of that nature, and so I've
been able to do some additional analysis work and I
referred to that earlier in my testimony with respect to
identifying the unrelated or the related party
receivables. So part of the adjustments that I would
make as compared to Exhibit 7 would be adjustments that
I would still be making to Exhibit 7 in my next report.
1001
The second part of that equation or discussion
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is if accounts receivable were being considered, I would
look also at whether or not there was a need to make an
adjustment for uncollectible receivables or reserve.
Q. Exhibit I 05, is that the information that you
are referring to as far as recent information you
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obtained regarding the accounts receivable?
A. Yes. The first two pages of Exhibit I 05, yes.
Q. So back to my original question where I asked
if someone were to come in and acquire this company as
of August I, 2012 and pay the $15,340,093 and you were
asked to prepare a financial statement to book goodwill,
you indicated that you would subtract all of the fair
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Q. Then to get to goodwill, what you had
determined to be goodwill, you just subtracted off the
value of the inventory, the property, plant and
equipment, as listed on the company's tax return?
A. I followed the contract, yes.
Q. What I guess I'm trying to ask you is what I
have listed on Exhibit 110 and the column I have as
Cooper, that wouldn't be an accurate reflection of the
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company's balance sheet, would it?
A. I'm not sure 1 understand your question.
Sorry.
Q. What I am trying to ask you, if you
understand -- if you don't understand my question, don't
answer it, but what I'm trying to say is in Exhibit 110,
the column I have listed for Cooper, the numbers that
you calculated are the $15 million number; correct?
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market value of all the tangible assets; correct?
A. For the purpose as you've described it of
preparing a financial statement, yes.
Q. If you just assumed that all of the fair
market value of the assets were accurately described in
the company's financial statements on its tax return
that you used for Exhibit No. 7 to your report, Exhibit
108, would my column where I have listed Adjusted, would

13

that be the accurate way to calculate goodwill?
A. If I assumed that the unaccounted assets are
correct or proper; is that your question?
Q. Yes.
A. And not only that the unaccounted assets are
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A. Correct.
Q. And the $22,179,000 number.
A. Correct.
Q. And the $9,488,919 number; correct?
A. Correct.
Q. Those would be balance sheet items, correct,
if you were to do a balance sheet for the company?
A. Ifl were preparing a financial statement for
the company based on fair market value?
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properly calculated, but the inventory and the property,
plant and equipment were also accurate, those numbers.
It is an example of how a calculation would be made. I
don't want to say that I would do this calculation
without actually doing the work that would be required
to do this calculation.
Q. I understand. I'm not asking you if the
numbers are accurate as far as the fair market value of
the assets. I'm saying assuming they are true, is this
the way you would do the calculation?
A. Methodology -wise, yes, it's correct.
Q. When I asked you earlier on Exhibit 110 where
I have a column listed as Cooper, and I asked from a
balance sheet standpoint, if you were to plug your
numbers into a balance sheet, you'd determine the value
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of equity of$15,340,0 00; correct?
A. Correct.
Q. Then you just took the liabilities that the
company had listed on its tax return; correct?

16

A. Correct.
Q. That was the $6,839,246 number; correct?
A. Correct.
Q. That is how you came up with the $22,179,000
number; correct?
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A. Correct.
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Q. Yes.
A. That would be correct.
Q. That is the question, if you were to do a
financial statement for the company as of August 1,
2012, what is listed as the column for Cooper, that
wouldn't be an accurate reflection of the company's
balance sheet on a fair market value basis; correct?
A. I think I said the opposite. I said, I think,
if I were preparing a financial statement based on fair
market value that would be an accurate. I think you're
saying it's not accurate. I'm not sure I understand
your question.
Q. Let me ask the question a different way. Do
you believe Exhibit No. 110, the column listed for
Cooper, would be an accurate reflection of the company's
balance sheet on a fair market value basis as of
August 1, 2012?
A. Yes.
Q. So you believe that as of August 1, 2012 the
fair market value of the tangible assets of the company,
in your opinion, would be $12,690,420?
A. I'd have to do the calculation based on not
the contract but on an approach to determine the fair
market value of tangible versus intangible assets. So
your
1002
if I make the assumptions that your calculations,
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calculations, not mine, are correct, I believe the
answer would be correct. But I don't believe those
numbers are correct.
Q. A balance sheet just has to balance, correct;
the total assets minus the liabilities equals the equity
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of the company?
A. There is a formula, yes, the balance sheet is
assets minus liabilities equal equity.
Q. Correct?
A. Correct.
Q. You calculated the fair market value equity of
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the company?
A. I did.
Q. Which is $15 million?
A. Correct.
Q. Then you calculated the goodwill of the
company.
A. Following the contract, yes.
Q. Well, are you saying that the liabilities of
the company, if you were to actually do a balance sheet
of the company as of August 1, 2012 on a fair market
value basis, you've got one component that you
calculated, correct, you did the fair market value of
the equity of the company?
A. Correct.
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Q. You are just adding the fair market value of
the equity plus the fair market value of the
liabilities?
A. Correct.
Q. Then the asset number is going to be broken
out into two components; one is the fair market value of
the tangible assets and the other is the fair market
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value of the goodwill?
A. I believe in this case that is correct. But I
believe in this case it's in accordance with the
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contract.
Q. I understand that. I'm not asking about the
contract right now. I'm just asking if you were to
calculate it on a fair market value basis.
A. For something other than the contract.
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Q. Yes.
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A. Okay.
Q. Is what I have on Exhibit No. 110 under the
column Actual (Book Value), does that accurately
summarize the numbers that are reported on the company's
tax return?
A. Which column are you talking about?
Q. Where I have Actual and then I have
parentheses (Book Value). The first number is
$20,916,298 for Value of Tangible Assets. That's also
Page 49
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Q. You got $15,340,000 ?
A. Correct.
Q. If you were to do the fair market value of the
liabilities, how would you do that calculation?
Let me ask it this way: Is the fair market
value of the liabilities, is that generally stated
correctly in the company's financial statement in terms
of book value versus fair market value, is there
typically a big difference on the liability side?
A. Generally no.
Q. So ifyou were to do a balance sheet, you
would want to do an analysis of the company's
liabilities to make sure they are correctly stated in
fair market value?
A. Correct.
Q. Generally stated there is usually not a big
difference between fair market value of liabilities and
how they are booked?
A. Correct.
Q. If you know what the equity position of the
company is and you know what the liability position of
the company is, it's a simple mathematica l calculation
to come up with the fair market value of all the assets
of the company?
A. Correct.
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the same number I have for Total Assets.
A. That number includes -- I can't tell you that
that that number is accurate.
believe
I
Q. I'm not asking if it's accurate. I'm just
asking if I have accurately summarized the numbers that
you pulled off of the company's tax returns and you've
summarized in your Exhibit 7 to your report.
A. Those numbers agree with the tax return.
Q. The company didn't book anything on its tax
return for goodwill, correct, didn't list anything for
goodwill I guess would be the proper -A. No.
Q. Are you doing okay, did you want to take a
break?
A. I'm fine.
MR. GILL: You doing okay, Jeff?
MR. SYKES: Yes.
Q. (BY MR. GILL) Mr. Cooper, when you use a fair
market value standard, does that generally imply
hypothetical parties in a free and open market?

A. Yes.
Q. In the context of the fair market value one is
not generally considering the characteristics of
specific buyers and sellers; is that correct?
A. Correct.
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Q. You noted that you were valuing a 30 percent
interest. Is that what you were doing?
A. I was valuing a 30 percent interest in the
intangible value as described in the contract.
Q. You weren't trying to calculate a 30 percent
interest in the company?
A. Correct.
Q. You were just trying to calculate 30 percent
of the goodwill as defined by the contract?

A. Correct.
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Q. On page 3 of Exhibit 108, your report, you
have a notation that your premise of value is control
value. Why did you state that?
A. I believe that that is what the contract says.
It's talking about the total goodwill of the company,
not the goodwill of the company as it would apply to a
minority interest or a nonmarketable minority interest.
It's the control value or the 100 percent value.
Q. If you were asked to calculate the goodwill of
a minority interest holder in the company, would you
have performed a different analysis?
A. Ifl was asked to determine -- that would all
depend on the contracts that are in -Q. I'm not asking if there is a contract. If you
were just asked -- ifthere were a 30 percent
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shareholder in the company and you were asked to
determine what the value of goodwill associated with
that that particular shareholder owns, would you have
done your calculation differently?
A. Would that interest that you are
hypothetically suggesting be subject to a buy-sell
agreement?
Q. No.
A. So you're asking me a hypothetical question
that says that if there were no contracts related to
this financial interest, this minority financial
interest.
Q. Right.
A. So all I had was the stock certificate for a
minority interest that defined what my rights were, then
would I have calculated a discount for that?
Q. Yes.
A. Yes.
Q. What discounts would you have applied?
A. I would have applied a discount for control
and a discount for marketability.
Q. Is that reflected in the box of page 4 of your
report?
A. It is.
Q. Mr. Cooper, are you familiar with the term

"normalization adjustments"?
A. Yes.
Q. As part of your analysis did you make any
nonnalization adjustments?
A. As of July 30th, no. One of the normalization
adjustments that I would make, that I will make in a
future report is to eliminate the amount of moneys that
have been withdrawn by the related party, there's
$4 million approximately receivables. I would also
likely make a nonnalization adjustment for expenditures
that are unrelated to the business that I would find in
my final analysis.
Q. What are the expenditure adjustments that you
are looking at?
A. I still need more information from -- there is
a gap of information at this point in time of what has
been provided. We have the tax returns that are sworn
to under the penalties of perjury by your client, then
there are accounting records that have been provided by
the company.
Q. Is that the general ledger you are referring
to?
A. There's the general ledger, there's the
accounts receivable information, there's depreciation
schedules, there's accountings for Riggins property and
Page 53
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other things that have been provided to me. Those
numbers don't exactly match the amounts on the tax
return. So there is a whole body of -- as there
typically is in a privately held business, there's a
whole body of records that are in the control or in the
hands of the accountant, the CPA firm, and adjustments
that have been made by the CPA. I need to look at all
of those first and then I would be able to give you a
more complete answer to that.
Q. Do you have all of the information in your
possession that you need to make those calculations and
determinations?
A. No.
Q. What else are you looking for?
A. I need the part of the company's records that
are in the control of the CPA Presnell Gage.
Q. Are there any other normalizations that you
are looking at other than, at this time, other than the
accounts receivable and the expenses?
A. Off the top of my head that is all I can think
of at this point in time.
Q. Can you walk me through the Exhibit 1 to your
report and tell me how the normalizations you're looking
at for accounts receivable may change those numbers that
1004
are reflected in Exhibit No. 1.
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A. The calculation of net earnings that I would
be looking at would be changed by expenditures. I've
used as a base of calculations the earnings for 2012.
And so to the extent that the earnings for 2012 were
reduced by expenses that are not directly related to the
scope manufacturing business, then that would increase
earnings, it would increase my earnings assumptions.
And so the fair market value of the intangible value
calculation would go up on that.
Q. So that is on the expense side; correct?
A. On the expense side.
Q. How about on the accounts receivable?
A. On the accounts receivable side, it would not
impact this calculation that I've made based on the
contract because accounts receivable aren't part of the

patents for the company and served as its vice president
until late 2011." Did that factor into your opinion in
any way, the statement that you have there that he was
vice president until late 2011?
A. No.
Q. You are just restating historical facts as you
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numbers in this calculation.
Q. So the normalization on expenses would impact
the numbers you have on Exhibit 1 to your report, but
the normalization for the accounts receivable would not?
A. Would not affect the calculations on Exhibit

16

1; correct.
Q. So why are you looking at normalization issues
with accounts receivable?
A. Looking back at stating the financial
information that I'm relying on as accurately as I can.
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Q. Can you turn to page 5 of Exhibit 108, your
report, I just had a general question, Mr. Cooper. If
you go to the third paragraph, the last sentence to the
third paragraph where you say: "External factors
include the national and local economy in general and
other factors impacting the construction industry
specifically." Why did you reference the construction
industry?
A. It's a typo.
Q. Then in the fifth paragraph down, the second
line, the end of the second line, where it says: "We
have relied on tangible asset valuation information
provided by the owners and management." Do you see
where I am?
A. Yes.
Q. What did you mean by that?
A. Exhibit No. 9, the contract, and the tax
returns.

Q. So by that you are referencing Exhibit No. 9,
the contract, between Mr. Huber and Lightforce?
A. Correct.
Q. And you're referring to the tax returns?
A. And the tax returns, correct.
Q. If you'll turn to page 6 of your report,
Exhibit 108, you state: "Mr. Huber developed several

understanding of Exhibit No. 9?
A. It is.
Q. Did anybody provide input into that statement
or is that just you restating your understanding of
Exhibit No. 9?
A. That's me restating my understanding of
Exhibit No. 9.
And let me just say this, I believe that I
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understood them?
A. Correct.
Q. Then under that heading "Management" on page 6
of your rep01i where it says: "In October 2000,
Mr. Huber was given an option to earn a 30 percent
interest in the company's goodwill over a six-year
period ending in 2006. The contract provided for
purchase of Mr. Huber's 30 percent interest in the
company's goodwill upon retirement or, at Mr. Huber's
option, exchanging his 30 percent interest in company's
goodwill into shares in the company." Is that just your
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have discussed my understandings, not necessarily that
sentence or paragraph, I believe I have restated and
discussed my understanding of the agreement with the
attorneys as well.
Q. With Mr. Sykes?
A. Yes.
Q. And other attorneys here at Meuleman Mollerup?
A. I think just Mr. Sykes.
Q. Did Mr. Sykes agree or disagree with you?
A. He agreed.
Q. Did you discuss other ways in which a
calculation could be performed?
A. We didn't discuss other methodology, we just
discussed the concept as a whole and I told him what I
believed the approach would be to valuing Mr. Huber's
interest in this particular case. That was the nature
of our discussion.
Q. If you'll go to page 7 of your report, Exhibit
108. On this page are you just summarizing the three
different methods to performing a business valuation
according to generally accepted business valuation
practices; a market approach, an asset approach, and an
income approach?
A. Yes. Those are approaches, not methods. It
1005of the
is methods. There is multiple methods under each
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approaches.
Q. Sure, I understand.
Like for instance, you did a discounted cash
flow analysis for the income approach?
A. Correct.
Q. There is other methodologies you could use?
A. Correct.
Q. Now, in the market approach you say the market
approach was not used for this calculation of value
engagement; correct?
A. Correct.
Q. Did you do any type of analysis, look at
anything to see if the market approach would be
appropriate or not?
A. I didn't.
Q. Why not?
A. Most generally the approach that I believe is
used for valuing a business, it's expectation of future
profits or the net tangible asset value approach. Net
tangible asset approach typically doesn't develop an
intangible value calculation. So I typically look at
the discounted cash flows or a capitalization of
earnings method in arriving at an income approach ifl
believe there is an intangible value.
Q. I always think of the market approach as, for
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instance, Albertsons, ifl wanted to know what the
market value of Albertsons is, I could just look what
it's trading for; correct?
A. Correct.
Q. In the privately held companies it's a much
different analysis; is that fair?
A. It's more difficult to find market approach
information in a private company.
Q. You are basically trying to find a comparable
company and what other people have paid for a comparable
company and making certain adjustments?
A. Correct.
Q. Now, the second approach is an asset approach.
Did you look into that approach at all?
A. I didn't.
Q. Why not?
A. Generally what I find with small closely held
businesses, private businesses, is that the fair market
value of a business is going to be the greater of its
net tangible asset values or the value typically
determined under some income approach of the total
assets. If this value, going concern value of the
income approach is higher than the tangible asset
approach, then I disregard the tangible asset approach
and only look at the income approach.

So in this particular case in going through my
initial analysis, it was my opinion, following the
contract, that the value of -- the going concern value
of the business was greater than its tangible -- than
the asset approach would show, so I disregarded that.
Q. I'm sorry, say that one more time. You
determined that the value of the equity?
A. The value of the business, of this particular
business, would have an intangible value. So I
disregarded the asset approach, which wouldn't have had
an intangible value.
Q. How were you able to know that the intangible
value of the company exceeded the -- what was the other
number you gave me?
A. The tangible asset values, as determined by
the contract. That is essentially the calculation on
Exhibit 1.
Q. When you are doing an asset approach -- this
is my pea-brain just having trouble following along
again. If you are doing the asset approach according to
generally accepted business valuation practices, are you
trying to calculate the fair market value of the
tangible assets?
A. That's the way I understand it, yes.
Q. In your engagement in this matter you did
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determine a calculation of what you determined to be the
fair market value of the assets of the company; correct?
A. Of the total assets of the company?
Q. Yes.
A. Yes.
Q. Both tangible and intangible?
A. Correct.
Q. The asset approach that is listed on here on
page 7, that would be one component of it, the other
component would be the intangible or the goodwill?
A. In this engagement that is defined by the
contract, I don't believe that I would have been able to
arrive at an asset approach value.
Q. I'm not asking that. I'm just asking, you
performed a calculation and it's your opinion that the
fair market value of all of the assets, both tangible
and intangible, of this company as of August 1, 2012
were $22,179,339; correct?
A. That is the $22 million number?
Q. Yes.
A. Correct.
Q. What I'm saying is if you had done the asset
approach according to generally accepted business
valuation practices, you would have calculated the fair
1006
market value of the tangible assets?
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A. If I were going to do an asset approach
calculation which is outside of the scope of the
contract, yes.
Q. So you determined that the fair market value
of the company's goodwill according to the calculation
you performed as of December 1, 2012 was $9,488,919;
correct?
A. Correct.
Q. We could just do a mathematical calculation to
determine the other component of assets, the fair market
value of the tangible assets. We would just take the
$22,179,339 you came up with and subtract from that the
$9,488,919 number?
A. You would be arriving at tangible assets as
defined by the contract.
Q. I guess where we are having a disconnect is,
are you telling me that the total asset number that you
came up with is not a fair market value determination
using generally accepted business valuation practices?
A. I don't believe that's correct. I arrived at
general -- I used generally accepted valuation
methodology to arrive at total value and then calculated
goodwill in accordance with the contract.
Q. Let me just see ifI can walk through this one
by one.
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You used generally accepted business valuation
practices to determine the equity value of the company.
A. Correct.
Q. That is the 15 million approximate number.
A. Correct.
Q. You added to that total liabilities.
A. Correct.
Q. Is that in accordance with generally accepted
business valuation practices?
A. Correct.
Q. Was the number that you used, the $6,839,246
number, is that a number derived using generally
accepted business valuation practices?
A. Correct, it is.
Q. So the number you determined for total assets
of$22,l 79,339 would be you determined that number,
calculated that number in accordance with generally
accepted business valuation practices?
A. Correct.
Q. Is this where you then deviate from generally
accepted business valuation practices in what you
subtracted from the $22 million number to come up with
what you calculated as goodwill, because you only

subtracted out certain assets?
A. I don't know that I like the word "deviate."

I followed the contract, the contract specifies how to
calculate goodwill. And I am, I believe, following
generally accepted methodology for determining goodwill
in accordance with the contract.
Q. You came up with the total asset value using
generally accepted business valuation practices?
A. Correct.
Q. Then you went to the contract to figure out
what needed to be subtracted from that number.
A. I believe that I'm applying generally accepted
practices as would or should be applied in determining
values in accordance with the contract.
Q. Do you believe that the number that you
calculated for goodwill, as you've described, and you
came up with $9,488,919, is an accurate calculation of
the company's goodwill if you were to have just done it
using generally accepted business valuation practices
across the board performing the entire calculation?
A. I believe it is in accordance with the
contract.
Q. That's not my question.
Assume there is no Exhibit No. 9 and you were
just asked to calculate the goodwill of the company
according to generally accepted business valuation
practices, do you believe that you would have still come
Page 65
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up with the same number, $9,488,919, or a different
number?
A. Perhaps I would have come up with a different
number.
Q. I think we covered this earlier, but I think
you agreed that you would have subtracted out additional
asset values beyond the ones you subtracted in coming up
with the $9 million number?
A. Correct.
Q. Then we've talked about this earlier, but you
used the income approach in this case; correct?
A. Yes.
Q. And you used the discounted cash flow method;
correct?
A. Correct.
Q. Did you consider any other methods?
A. I did not.
Q. ls another methodology to calculate the -- I
always state this term wrong -- a multiple ofEBITDA?
A. You can. It's possible.
Q. Is that one accepted methodology?
A. It can be, yes.
Q. Is another one capitalization of cash flow?
A. Yes.
Q. Did you look at either of those methods?1007
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A. No.
Q. Did you look at anything other than the
discounted cash flow?
A. No.
Q. If you'll look at the last paragraph of page 7
right in the middle there is a sentence that says:
"Free cash flow," starting "Free cash flow." It's six
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lines down.
A. Got it.
Q. It says: "Free cash flow for the entire
invested capital of a business enterprise is most often
determined by adding depreciation expense and interest
expense to and subtracting capital expenditures and
changes in working capital cash from the after-tax net
income of the subject business enterprise."
A. Correct.
Q. Is that the calculation you performed in your
report?
A. It is.
Q. Is that reflected in Exhibit No. 2?
A. It is.
Q. Did you include all of the items there in
Exhibit No. 2?
A. Yes.
Q. In Exhibit No. 2, did you add interest

(Exhibit 111 marked.)
Q. (BY MR. GILL) Mr. Cooper, you've been handed
what has been marked as Exhibit 111, which is an excerpt
from a treatise entitled "Financial Valuation," the
author is James R. Hitchner. Are you familiar with this
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particular treatise?
A. I am.
Q. Do you believe this treatise is authoritative
in the field of business valuation?
A. It can be, yes.
Q. Have you utilized it in the past?
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A. I have.
Q. So you believe it's authoritative?
A. It can be, yes.
Q. On the second page of Exhibit 111 there is a
heading under "Defining Net Cash Flow."
A. I see it.
Q. Is that what you were determining in this
case, the cash flow of the company?
A. Yes.
Q. Does this show two acceptable methodologies
for determining net cash flow?
A. It does.
Q. One is cash flow direct to equity?
A. Correct.
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expense?
A. I did not.
Q. Do you believe it would be appropriate to add
interest expense?
A. Actually, not. So that paragraph that you
referred me to on page 7 should not have interest
expense subtracted out in arriving at an equity
calculation.
Q. Why?
A. Because debt is part of the operating expense
of a business when you're arriving at equity return.
Q. So what is described on page 7 of your report
is not the formula that you used?
A. That's correct.
Q. Because it talks about subtracting out
interest expense?
A. That's correct.
Q. You don't believe that is appropriate?
A. No.
Q. Are you familiar with James Hitchner?
A. Yes.
Q. Do you believe he is authoritative in the
field of business valuation?
A. Yes.
MR. GILL: Let's mark this as Exhibit 111.
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Q. And the other is cash flow to invested
capital?
A. Correct.
Q. Did you use one of these methods?
A. I used the method that was defined in the
Ibbotson model that I have referred to.
Q. Can you show me where in the Ibbotson model or
the Ibbotson treatise?
A. (Reviewing document.)
MR. GILL: Why don't we do this, Jeff, if you
with it, let's just take a break and let him
okay
are
find it.
MR. SYKES: Sure.
(Recess taken.)
Q. (BY MR. GILL) Mr. Cooper, when we left off I
think I had a question pending. I'll just strike the
last question I had.
But what I was trying to figure out, my
understanding is the methodology you used in your
report, Exhibit 108, in Exhibit 2 to your report, you
indicate that what you have listed on page 7 of your

24

report is incorrect; fair statement?
A. That is what I stated, correct.
Q. That you used a methodology from the Ibbotson

25

treatise.
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A. Correct.
Q. Have you found that methodology in the
Ibbotson treatise?
A. It is. I have.
Q. Why don't you tell me what you found.
A. First of all, I'm going to back up and say
that the statement that I made previously is incorrect;
the interest expense should be added, as is stated in
the first paragraph. And the calculation that I made is
incorrect because it's starting with a base of net
income.
So when you go to page 14 of the Ibbotson book
and look at the alternative cash flow method that starts
with net income, there is a component for interest
expense that is added. So I need to add interest
expense to this calculation. That's what I will do in
my next report.
Q. What page of the Ibbotson treatise are you
referring to?
A. Page 14.
Q. Is it all on page 14; is the methodology
defined there on page 14? What I would like to do is
just make a copy of that page.
A. Yes. Free cash flow is defined on page 14 in
its entirety.
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MR. GILL: Jeff, can we do this, can we just
make a copy of -- why don't we make a copy of that page
and then this page 14, those two.
MR. SYKES: Okay.
MR. GILL: Why don't you do that, make a copy
of this and this and that page 14, and then we'll mark
that as the next exhibit.
MR. SYKES: All right. Hang on.
MR. GILL: Thank you.
(Off the record.)
(Exhibit 112 marked.)
Q. (BY MR. GILL) Mr. Cooper, you've been handed
what has been marked as Exhibit 112. Does this contain
the page from the Ibbotson treatise which you believe
defines the appropriate methodology for performing the
discounted free cash flow calculation?
A. Correct.
Q. Where is that on page 14 of the Ibbotson
treatise; which one of the methodologies?
A. The alternative method.
Q. Alternative Cash Flow Formula?
A. Correct.
Q. Is that an accurate statement what it said in
the Ibbotson treatise right under the Alternate Cash
Flow Formula, it says: "Free cash flow represents the

total amount of cash that can potentially flow to the
shareholders and long-term interest bearing debt holders
of the company; it is thus the free cash flow that
drives the value for all equity and debt holders of the
entity"; is that an accurate statement?
A. That's correct.
Q. When you are performing a discounted cash flow
model to value a company, what elements of value are
incorporated into that value conclusion? I'm trying to
find out what is getting valued.
A. You are valuing the equity plus the
interest-bearing debt.
Q. That is what was stated in the Ibbotson
treatise?
A. Correct.
Q. Would you agree that the discounted cash flow
model would include a value for all the assets necessary
for the operation of a going concern?
A. All of the? I'm sorry.
Q. All of the assets necessary for operation of a
going concern.
A. Correct.
Q. So this would include working capital?
A. Correct.
Q. And operating assets?
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A. Correct.
Q. Would you agree that in a normal business
valuation context that all of the necessary assets of
the company would be measured based on their market
values rather than cost?
A. Yes.
Q. On page 8 of your report, Exhibit 108, where
you have Opinion of Value of Company Equity.
A. Yes.
Q. Do you believe that you have conducted all the
necessary and appropriate procedures to provide the
basis for an opinion of value?
A. I believe I have. I will be making some
adjustments, as we've discussed, with respect to the
calculation of free cash flow and the adjustment with

respect to liabilities.
Q. What is the adjustment you are going to make
with liabilities?
A. The liabilities I would not be adding back the
interest-paying debt.
Q. So your Exhibit No. 2 is going to change in
the fact that you are going to subtract out the interest
expense?
A. I will be adding back the interest expense.
1009
Q. Adding back the interest expense.
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A. Yes.
Q. Thank you.
Then your Exhibit No. 1 is going to change,
the $6,839,246 number is going to change because you are
going to take out of that all of the interest-bearing
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debt?
A. Correct. The portion of that that is not
included in working capital.
Q. As you sit here today do you know what that
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A. That's correct.
(Exhibit 113 marked.)
Q. (BY MR. GILL) Let me ask you, Mr. Cooper,
what credentials or what accreditations do you hold as a
business valuation expert?
A. I'm aCVA.
Q. Certified valuation analyst?
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A. Correct.
Q. You've been handed what has been marked as
Exhibit 113. Does that accurately summarize the
requirements to obtain a CV A designation?
A. (Reviewing document.) I believe it does,
except I don't know, it says five-hour exam, and that
could be correct. I just don't know at this point in

8
9

number is?
A. It's on my Exhibit 7 to Exhibit 108 to this
deposition. It's $1,382,916.
Q. The long-term liabilities for mortgages,
et cetera, payable in greater than one year?
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A. Correct.
Q. Did I hear you say that you were going to
subtract out the interest-bearing debt that was included
in the current liabilities?
A. Yes, because that is part of the working

15

capital calculation.
Q. But the number you just gave me is not in the
current liabilities; correct?
A. Correct.
Q. So is there additional amounts that would be
subtracted out?

20

11
12
13
14

16
17
18
19

21
22
23
24
25

time how long the exam is.
Q. It's probably been a while since you took the
exam, I take it.
A. It has been a while since I took the exam.
Q. Do you hold the designation for accredited
business valuation, ABV?
A. I do not.
Q. Do you hold the accreditation for accredited
senior appraiser, the ASA?
A. I do not.
Q. Are you a certified public accountant?
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A. No. I mean -- sorry. Additional amount that
would be subtracted out?
Q. Yes.
A. Of the 6 million?
Q. Yes.
A. Correct.
Q. Tell me what those numbers would be when you
are looking at Exhibit 7 to your report.
A. The amount that would be subtracted out is the
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$1,382,916.
Q. Why not the accounts payable and mortgages
listed under Current Liabilities?
A. They are in the working capital calculation.
It's a change in working capital is subtracted out.
There is an adjustment made for how much working capital
is anticipated to be retained. And working capital is
current assets minus current liabilities, with the
expectation that you are going to be paying off any
current liabilities in the current period. So it's how
many dollars worth of cash flow that needs to be
retained going forward to deal with how much working

10

capital you need to have going forward.
Q. I believe I've asked this, but you didn't not
incorporate any discounts, for instance, for
marketability or a discount premium; correct?
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A. lam.
Q. Let's talk about Exhibit 2 to your report
that's been marked as Exhibit 108. I think you've
already indicated this is going to be revised because
you are going to add back interest expense; correct?
A. Right.
Q. Let's just talk about what you have on here.
You have three items listed here: Add Depreciation &
Amortization is one; the second is Less Fixed Asset
Replacements; and the third is Less Increases in Working
Capital Cash.
A. Correct.
Q. Can you explain to me the basis for how you
had arrived at your adjustments for depreciation and
amortization.
A. That is explained -- so your question is: How
did I arrive at the 325, for example in the column under
June 30 of2013?
Q. Yes.
A. That is the amount that has been subtracted
out of earnings on Exhibit 3 for the same year. When
you go down to the depreciation line, you'll see the
325,618.
Q. On Exhibit 3?
A. On Exhibit 3 to my report.
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Q. Where am I looking again?
A. Down under Operating Expenses you'll see a
line for Depreciation expense.
Q. Yes.
A. And in the column that is June 30, 2013 you'll
see 325,618.
Q. For the column June 30, 2013?
A. Correct.
Q. How did you come to that number, 325,618?
A. I calculated that number on Exhibit 4 to my
report, page 2. I took the cost on the balance sheet of
fixed assets, added to it $250,000 for the anticipated
increases in fixed assets for the year, which gave me
4,376,000, and then I used the historical percentage of
what depreciation expense is to costs.
Q. Which is the 7.44 percent number?
A. Correct.
Q. Let me just ask you a question. Where you
have projected fixed asset additions during the year of
250,000, that is for each year; correct?
A. Correct.
Q. Then you have assumed annual depreciation of
400,000. Is that sustainable for a business like this?
A. It is, I believe it is. It's essentially
the amount that they had incurred in 2010 for
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replacements, so I'm looking for a benchmark and that's
what I used as a benchmark.
Q. I'm just aware, I remember sitting on a board
of directors and we had an accountant who told me that
an easy way to think about capital expenditures and
depreciation is depreciation is a noncash item; correct?
A. Correct.
Q. It's generally to describe the value of the
assets, you're writing them down, figuring that the
assets become less valuable the older they are; is that
a fair statement?
A. That's correct.
Q. You have to replace those assets over time.
A. Correct.
Q. Typically he would say that a rule of thumb
would be your capital expenditures for each year should
equal your depreciation; is that a fair rule of thumb?
A. That depends. It could be a rule of thumb, it
depends on the business, how much of the investments are
tied into real estate investments, buildings and things
of that nature versus how much of the investment is tied
into equipment, which typically has a shorter life
cycle.
Q. Do you typically find that your capital
expenditures and your depreciation equal each other over

time?
A. No.
Q. It depends on the industry?
A. It depends on what the mix of assets are. I
mean, for example, typically you find historically over
a long time period that the actual depreciation on real
property, which includes buildings, is zero.
Q. Is it economically possible for depreciation
and amortization to permanently exceed fixed asset
replacements in a long-term or perpetuity model?
A. Sorry, state that again.
Q. Sure.
ls it economically possible for depreciation
and amortization to permanently exceed fixed asset
replacements in a long-term or perpetuity model?
A. I'm sorry, you're going to have to state that
one more time.
Q. Is it economically possible for depreciation
and amortization to permanently exceed fixed asset
replacements in a long-term or perpetuity model?
A. For depreciation and amortization to exceed
costs in a long-term -Q. Fixed asset replacements.
A. No.
Q. Why not?
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A. Because your limit is cost.
Q. Can you explain on -- let's go back to Exhibit
No. 2, your fixed assets replacements of$250,000 -- and
you may have already told me this, I apologize -- how
did you come to that number?
A. I'm sorry, I'm just not tracking.
Q. I'm trying to figure out how you came up with
the $250,000 number you have listed for Less Fixed Asset
Replacements.
A. As footnoted on here, it was the fixed asset
replacements for 2010 less the proceeds from property
that was sold. So cash flow is generally from the sale
of some equipment. So you have net investment and fixed
assets of$250,000.
Q. Was that information derived from the tax
return financial information?
A. Yes.
Q. Can you tell me how you arrived at your
determination of increases in working capital you have
listed on Exhibit No. 2.
A. I looked at three years, if you go back to the
assumptions page, which is page 4 -- Exhibit 4, I'm
sorry, ofmy report, which is Exhibit 108, you'll see
down at the very bottom of the first page, 1 of 2,
1011
Change in Working Capital.
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Q. Yes.
A. The working capital, typically the needed
2
working capital is typically a variable of sales volume.
3
So I've used a three-year historical average of that, of
4
the relationship between working capital and -- the
5
change in working capital to the change in sales volume.
6
Q. And expressed it as a percentage?
7
A. And expressed it as a percentage.
s
Q. Which is the 21.45 percent?
9
A. Correct.
1o
Q. Why didn't you use fixed asset replacements
11
for 2011 or 2012?
12
A. The company had made significant additions to
13
the plant, the physical real property and things of that
14
nature, in earlier periods. And so -15
Q. "Earlier periods" being what periods?
16
A. The 2011 and 2012. Let me go back.
11
So the increase in plant isn't something that
1s
you would have to do on a perpetual basis, increases in
19
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the real property.
Q. That's because it has a longer useful life
than other assets?
A. You are building a capacity and you typically
don't build excess or continue to build excess capacity
every year; you build it out at one point in time and

sports enthusiasts. They import scopes that are a basic
type scope and then they do modification s to that scope
to appeal to a higher part of the market.
Q. Anything else besides your interview with Jeff
Huber, reviewing the company website, and the board
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minutes that you referenced?
A. No.
Q. What is your understandin g of the products
that are manufacture d and sold from the Orofino
operation of the company?
A. Just as I've described it.
Q. The scopes as modified?
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A. Yes.
Q. How would you define the industry in which
Lightforce operates?
A. Overall the industry has experienced growth
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and -Q. What are you basing that upon?
A. I'm basing that on the First Research exhibit
that was earlier on part of my work papers. And this
company is experiencing growth at a rate that is higher
than the industry average. That's a pretty general
question, so I'm not sure that I got specific in my
answer.
Q. When I looked at the financial statements that
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then it lasts for a longer period of time. The capacity
that is built lasts for a longer period of time.
Q. So are you saying you didn't use 2011 and 2012
because there were capital expenditures in those years
that were not normal?
A. That is my understandin g, yes.
Q. You felt that 2010 was a more accurate picture
of the normal capital expenditures of the company?
A. I did.
Q. Let's go to Exhibit No. 3 of your report,
Exhibit 108.
A. (Complies.)
Q. Do I understand what you have here in Exhibit
No. 3, the first column, Historical, is what you've
pulled from the company's tax return for June 30, 2012?
A. It is.
Q. Then you made projections moving forward?
A. Correct.
Q. What do you know about the product sold by
Lightforce?
A. I know what I have learned from the interview
that I had with Jeff Huber and what I've learned from
their website and from the board minutes of April of
2011. And as I understand it, they sell scopes, rifle
scopes, that are sold to the military and high-end
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you had summarized of the company, which is in Exhibit 7
of your report; correct?
A. Correct.
Q. You pulled that from the tax returns. The net
income of the company -- I'm sorry, Exhibit 6 to your
report. That is a summary of the income statement of
Lightforce as reported on its tax returns; correct?
A. Correct.
Q. From December 31, 2007 -- well, let me just
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back up.
An income statement, this is going to report
the income of the company over the entire year, correct,
from January 1 through December 31?
A. Of2007?
Q. Yes.
A. Yes.
Q. That net income in 2007 was $1,472,224;

20

correct?
A. Correct.
Q. Then it went up in 2008 to roughly a million

21
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A. Correct.
Q. Then it went down to approximately a million 5
in2010?
A. Correct.
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Q. Then it went down again in 2011 to about
1.1 million?
A. Correct.
Q. Then it increased substantially in 2012.
A. Correct.
Q. Do you have any understanding as to what

1
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3
4

5

6

happened?
A. The sales increased substantially in 2012 to
31 million.
Q. Do you know why that happened?
A. Not specifically, no.
Q. Do you have any understanding as to the
historical expenses of the company other than what is
reported in the financial statements? What I'm trying
to figure out is, have you done any research to see if
there is anything abnormal in the one-time expenses that
should be normalized?
A. I looked through and compared the expenses,
and the expenses for 2012, which is what I have used as
a base, appear to me to be in line with expectations for
a company that has grown to $31 million in sales.
Q. Let me just ask you: How did you come up with
the valuation date you had in your report, which is
August 1, 2012?
A. The valuation date is based on the date that
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Mr. Huber's employment terminated.
Q. Were you asked to use that date?
A. Yes.
Q. Who asked you to use that date?
A. The attorneys.
Q. Mr. Sykes?
A. Yes.
Q. Did you consider any other valuation dates?
A. No.
Q. Would you agree with me that your calculation
would change if you used a different valuation date?
For instance, if you used August 1 of 2011, would that
change your value?
A. Yes.
Q. Did you ever look to see what the goodwill
value of the company was back in the period 2000-2006?
A. No.
Q. Did you ever discuss that with anyone?
A. No.
Q. Now back to my questions about the industry of
Lightforce. Do you see them as in a particular niche
within the gun manufacturing industry? Let me just
strike that question.
The information that you reported earlier that
you showed me in your working papers, is that

infonnation relating to the gun manufacturing industry
in total?
A. Yes.
Q. Does it break it down into different segments
of that industry?
A. Some, but not down to this level.
Q. Would you agree with me that Lightforce is a
specialized component manufacturer within the gun
industry?
A. That appears to be correct, yes.
Q. Was there any information that you could find
that was specific to that particular industry, the scope
industry, rifle scopes?
A. No. You are talking about in reference to the
First Research report that I provided?
Q. Yes.
A. Right. There wasn't anything specific to
rifles.
Q. Have you been able to find anything in any
industry reported information that is specific to the
rifle scope industry?
A. Only the information that has been reported on
the tax returns of this enterprise itself.
Q. Tell me how you came up with your 10 percent
growth rate.
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A. The 10 percent growth rate, I looked at the
range of growth in sales that occurred on Exhibit 6 to
my report, and the range in growth of sales was from a
low of about 9 percent growth to a high of 57 percent
growth rate. And I selected a growth rate that was what
I believed to be conservative, which was 10 percent,
which I believe a willing buyer-willing seller would
consider to be a growth rate that they would potentially
pay for on August 1st of 2012.
Q. When you were doing your projections, why
didn't you just determine a percentage change in the net
income; why did you use sales in this case and not a
percentage on net income?
A. I'm projecting out growth ofrevenues and then
I use the expense components. Some expense components
are more variable than others, so I have gone through
and looked at each of the expense components to try to
arrive at what net income would be with a 10 percent
increase in sales.
Q. How did you come up with the percentages you
have for each of the expense items?
A. On Exhibit 4 to my report I have shown that
I've looked at the three-year historical average for
different expense categories and then looked at each
on what
category specifically and assigned a value based1013
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I describe on this exhibit.
Q. The three-year historical average is 2012,
2011, 2010?
A. So when you say '12, you're talking about
June 30, 2012?
Q. Yes; ending June 30, 2012.
A. Correct. Because the tax returns have
different numbers on them, so I just want to make sure
we are consistent.
Q. Yes.
A. Yes, that's correct.
Q. To your knowledge, did the business change
fundamentally between 2011 and 2012? I'm talking about
the year ending August, their fiscal year ending
August 30, 2011 and their fiscal year ending August 30,

used a IO percent growth rate.
Q. Did you look at any outside data in developing
your long-tenn and short-term growth expectations?
A. The long-term expectations I based on longterm growth of stocks as reported in Ibbotson, which is
one of the documents that I gave you early on that came
out of my work papers. That is also referenced on the
bottom of Exhibit 4 to my report. It's on page 2 of
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2012.
A. The company had a significant increase in
sales in that time period.
Q. Do you know why that happened?
A. Higher product demand, that's the assumption.
Q. You don't know if the fundamentals of the

16

business changed?
A. Looking at the historical information, except
significant increase in the sales number, other
the
for
elements of the business which would be referenced on
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Exhibit 4.
Q. That was going to be my next question, was on
Exhibit 4, page 2 of Exhibit 4 to your report, what does
the 5 .48 percent number represent?
A. That is a nominal growth rate you would see,
that the market shows over the history of the stock
market, publicly traded market. That is an inflation
estimate based on current long-tenn yields on indexed
bonds, inflation indexed bonds, then you adjust that by
the long-tenn growth rate of GDP.
Q. What is that?
A. Essentially it's a long-term nominal growth
rate that the market had demonstrated over the long time
period.
Q. Would you agree with me that growth rates vary
by industry?
A. They can, yes.
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the income statements, it appeared to be relative. They
appear to be in line.
Q. So you are saying expenses appeared to be
consistent, it's the revenue number that changed
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4

significantly?
A. Correct.
Q. Who did you talk to in developing your future
short-term and long-term growth expectations with the

5

company?
A. Those were assumptions that I used that I
developed myself.
Q. So you didn't speak with anybody?
A. No.
Q. How did you develop those assumptions

9

yourself?
A. I looked at the business, the historical
changes in the business, particularly over the last
three years, but over the whole time period, and then
looked at it as, I believe, a prospective hypothetical
buyer or hypothetical seller would look at it. So the
company had a 57 percent growth rate, for example, in
the last year. I don't think that a hypothetical buyer
or seller would be looking at that being a realistic
rate to use. So to be conservative, looking at it from
the perspective of a hypothetical buyer or seller, I
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Q. Would you agree with me that growth rates may
vary by business?
A. Yes.
Q. Do you believe that income will grow
consistent with growth in sales; for instance, if sales
grows at 10 percent, would you expect the income to grow
at 10 percent?
A. Not necessarily.
Q. Why?
A. Because certain items of expense are less
variable than other items of expense. So income may not
go up at the same rate or it may go up at a faster rate,
it may go up at a lower rate, depending on the mixes of
expenditures you are looking at.
Q. Let's look at Exhibit 5 to your report. You
have Depth of Management and you have 1 percent.
A. Yes.
Q. What does that mean? What I'm trying to
figure out is how did you arrive at that 1 percent
adjustment?
A. It's judgment.
Q. Just explain to me in layman's terms, as best
you can, what you are trying to do there.
A. When you're looking at using the Ibbotson
1014 5,
buildup model, when you look on this page, Exhibit
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you will see a discount rate that is a sum that totals
22.7 percent, 22.70 percent. That is essentially what
the market is for similarly -- what the publicly traded
market long-term returns is on small cap stocks based on
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the Ibbotson information, 22.7 percent.
Those companies typically have less risk
perceived generally than a small private business. So
valuation analysts will add factors to try to estimate
or try to come up with an estimate of what the specific
company factors are. And this is an element of the
calculation that is judgment based on experience.
Q. What is the range; is there a range for depth
of management discount? I'm assuming zero is the

5

book as a buildup calculation.
Then the other factors are factors that aren't
in any book that you can go to because every company's
different. All I can do is tell you that it's in my
experience that those factors range between two and

6

eight.
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Q. In your professional opinion could another
valuation professional reasonably conclude that the
4 percent number you came up with could be higher or
lower by a percentage point or two?
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A. Yes.
Q. In Exhibit 6 of your report, again, the
information that is listed on there came from the
company's tax returns?
A. Correct.
Q. Same thing for Exhibit 7?
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between two and eight.
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Q. So you're saying all four of those factors you
have listed there, Depth of Management, Economic Issues,
Market Concentration, Competition, the range would be
two to eight for all four of those?
A. No. I'm saying with respect to all factors
that one might consider, and there is probably 30 or 40
factors, that the range would be that.
Q. For all those factors?
A. All I've done is identify -- so for
explanation purposes, I've identified four key items
that I've looked at in arriving at an adjustment of
4 percent.
Q. Okay. Why did you list these four and not
others?
A. They're probably the most common that I list
in trying to describe this. In my responsibility as an
expert witness, I have to try to explain this to a jury,
and it's important to be able to explain -- the whole
concept of the risk of the buildup model is to help
teach people who don't really understand discount rates
and things like that, what a risk-free rate is, then the
next level up, which is less risk, is long term -- large
cap stocks, and then you have small cap stocks and then
industries have adjustments, which gets us to the
numbers that come pretty much right out of Ibbotson's

A. That's correct.
MR. GILL: Let's take another short break.
(Recess taken.)
Q. (BY MR. GILL) Mr. Cooper, it's time to talk
about a new topic.
A. Good.
Q. Time to switch gears. Let's talk about your
second report. As I understand it, you did a
calculation of lost earnings; is that correct?
Page 97
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bottom.
A. You can't just look at a single one item. I
know you attorneys want to do this, but there are a
number of factors, more than just four. And so when
you're looking at a specific company adjustment, the
range would be typically somewhere between one and two
and eight. So the total that I have here falls within a
range. I couldn't tell you a range of any one factor
because you have to consider all the factors. And you
would be looking at arriving at a specific company risk
premium, based on my experience, that would be somewhere
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A. That's correct.
Q. Your report has been marked as Exhibit 109; is
that correct?
A. Yes, it was.
Q. Can you just give me an overview of what you
were asked to do in Exhibit 109 when you were
calculating lost earnings.
A. Yes. I was asked to calculate the damages
amount of the claim for lost earnings from wrongful
termination.
Q. Have you ever testified as an expert in
calculating lost earnings?
A. I have.
Q. How many times approximately; more than five?
A. About five I would say.
Q. When is the last time that you performed a
calculation like this?
A. Can I look at my 108?
Q. Absolutely.
A. The last time I gave testimony as an expert
witness in a lost earnings case was in 2011.
Q. Which case is that?
A. R. Woolsey & Associates versus Idaho Banking
Company.
Q. Talk to Mr. Anderson and Mr. Ward? 1015
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A. I did.
Q. Did you get to ride in Mr. Woolsey's golf cart
by chance?
A. I didn't. I didn't.
MR. GILL: Off the record.
(Discussion held off the record.)
Q. (BY MR. GILL) On your CV, just tell me which
one of those you have listed on your CV, your prior
testimony either in deposition or trial, which one of
those involved calculating lost earnings besides the
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Woolsey matter you mentioned.
A. That Greg Hagood case in 2011. The PMG versus
Lockheed Martin case in 2007. I had other testimony in
the same case in 2005, that is the PMG versus Lockheed
Martin case, 2005. That looks like that's it.
Q. Those cases that you mentioned, were those
lost income for individuals or businesses?
A. Businesses.
Q. Have you ever perfonne d a lost earnings
calculation for an individual before?
A. I have.
Q. Are any of those reflected on your CV?
A. I have never given testimony in those cases.
Q. You just issued a report?
A. I have either issued a report or been hired by

A. Yes.
The determination of the inflation rate, the
determin ation of the discount rate, the calculatio n of
the earnings that are lost, and the calculation of
fringe benefits in the mitigatio n side are where I've
used some judgmen t in this case.
Q. We'll go back to that.
Are there professional journals or treatises
that people use in performin g lost earnings calculatio ns
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in your professio n?
A. There are publicati ons that we see from time
to time. There is CPE classes that we attend from time
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to time.
Q. Are those CPE classes you take as an
accounta nt?
A. Those are, yes, as a CV A-CPA, yes.
Q. Are there any journals or treatises that you
typically utilize when you perfonn a calculatio n oflost
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earnings for an individual?
A. I go to regular classes on the subject matter
through NACY A.
Q. What does that acronym stand for?
A. National Associati on of Certified Valuation
Analysts -- Valuators and Analysts, they've changed the
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name.
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attorneys to assist in their evaluation or work on a
report issued by somebody else.
Q. Is there a difference in calculating lost
earnings for a business versus lost earnings for an
individual?
A. Yes.
Q. What are the differences?
A. The differences are largely in the discount
rate that is used. You use a risk-free rate for
calculating damages in a lost wages case. In a business
lost earnings case you use a risk adjusted rate.
Q. Any other differences that you can think of?
A. Not that I'm thinking of off the top of my
head. The calculation use W-2 wages versus using P&L
statements. In both cases in the simples format you are
projecting earnings based on some expectation and you
are calculating mitigation based on other circumstances.
So those may be using different databases for
your calculation, which in both cases you are
calculating the top and the bottom and you are
calculating the growth factor and you are calculating a
discount factor.
Q. Which of those compone nts requires
professional judgmen t? Does that question make any
sense?
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And I have publications that I see from time
to time, periodicals that I have through valuation
resources and other publications that I read from time
to time that are just periodicals.
Q. Are there any journals or treatises that you
used in this case in performin g your lost earnings
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calculation?
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A. No.
Q. You have in your report, Exhibit 109, you have
W-2 earnings at termination, $200,000; correct?
A. Correct.
Q. I believe somewhe re in your working papers you
had the W-2s. I don't remembe r which exhibit it is.
A. Correct.
Q. Can you find that? I'm just trying to figure
out how you came up with the $200,000 number.
A. The W-2s are part of Exhibit 107.
Q. Is there a W-2 that reports income at
$200,000 ?
A. The W-2 for 2011 reports income at $180,000.
And the number that I used in this was informati on from
Mr. Huber that he had an earnings expectation of
$180,000 in salary and a $20,000 bonus.
Q. Did you ever see anything in the W-2s that
1016
indicated that he ever received a $20,000 bonus
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consis tent with what Mr. Huber told you?
A. No.
Q. You just took him for his word?
A. I used that as the base assum ption, yes.
Q. But there is no docum entatio n that you've seen
to indica te that he was ever entitle d to a $20,00 0

1

2
3
4

5
6

bonus ?
A. Just what he told me.
Q. Or that he ever receiv ed a $20,00 0 bonus ?
A. No.
Q. Tell me what Mr. Huber told you about the
bonus . Was it anythi ng more than, I was also entitle d
as
to a $20,00 0 bonus , or did he give you any indica tion

7

8
9
10
11

12

13

to how it was calcul ated and why he had that
expec tation?
A. No, he didn't give me anythi ng refere ncing how
the bonus would be calcul ated. He just told me that his
compe nsatio n packa ge was a $180,0 00 salary expec tation
and a $20,00 0 bonus expect ation.
Q. In perfor ming your calcul ation did you assum e
that he would receiv e that $20,00 0 bonus for each year

14
15
16
11
18
19
20
21

you did the calcul ation?
A. Yes.
Q. Then under the mitiga tion earnin gs you have
$60,00 0. Can you tell me how you arrive d at that

22
23
24
25

A. I didn't.
Q. So the $60,000 figure is just coming from what
Mr. Huber told you he expected he could earn given
limitations he has with a noncompete?
A. Correct. Based on my experience workin g with
clients who have manufacturing businesses, $60,00 0 did

1

2
3

4
5
6

not appear to me to be out of the norm for a production
t.
supervisor level person in the Idaho emplo yment marke
he
when
ated
mpens
Q. Do you believe he was overco
worked at Lightforce? Not overcompensated, but do you
lly
believe he was compe nsated more than you would typica
he
what
and
find in a company like that for his position

7

8
9

10
11

12

was doing?
A. I don't believe he was overco mpens ated for
what he was doing.
Q. My question is: When you do normalizations in
doing a business evaluation you make certain

13
14
15
16
17

adjustments; correct?
A. Correct.
Q. If the key employees are getting paid higher
than industry standard, do you typically make a
normalization?
A. If they are paid higher than normal for that

18
19
20
21
22
23

position.
Q. That's my question.

24
25
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numbe r.
A. That numbe r also came from Mr. Huber . It was
based on his expec tation of what his earnin gs would be
during a period of time where he was subjec t to the
compe tition restric tion and potentiaJJy lookin g for
emplo yment in the Idaho marke t as a produ ction
superv isor or in some simila r type capacity.
Q. Do you have any experi ence as far as being
able to determ ine what job opport unities are availa ble
to Mr. Huber given his educat ion, trainin g, and
experi ence?
A. I have -- not exactl y directl y related to your
questi on, but I do have experi ence in hiring people in
positio ns of manag ement . In my curren t role I have two
CFO positio ns where I'm involv ed in hiring people . It's

1
2

3
4

5
6

1
8

9
10
11
12

13
14
15

not for manuf acturi ng facilities, so it's not directl y
related , but I do have the experi ence hiring people at
differe nt levels of manag ement respon sibility . I also
own an interes t in a temp agenc y, Intelli gent Emplo yment

16

20

24

Soluti ons, IES.
I was not in this case asked to do that, to
look and see ...
Q. That's what I was going to ask you, did you
0
use any of that inform ation comin g up with the $60,00

25

figure ?

16
11
18
19
20
21
22
23

11
18
19

21

A. Correct.
Q. Do you believ e that Mr. Huber in this case
g
when he was emplo yed by Lightf orce, ifhe were makin
a
for
t
expec
would
$200,0 00, would that be more than you
simila r positio n in that indust ry?
A. No.
Q. Then why are you choosi ng $60,00 0 as
mitiga tion damag es; why are you saying he can't find
anothe r job makin g the same amoun t?
A. The curren t econo my has limite d the numbe r of
job opportunities that are availa ble at this point in
time, for one thing. For the term of his compe tition
restriction, he couldn 't go into a compe ting busine ss
where he could utilize his skills and knowl edge related
to the patent s that he helped develop, and things of
that nature, or scope techno logies .
So it was his statem ent to me his expect ations
would be that he would be potent ially able to find some
type, for the short term, find some type of earnin gs as
a produc tion superv isor, and it would likely be four or
five years before he could get into anothe r positio n.

24

So that's the assum ption, we used five years
as the assum ption for how long it would take him to get
back into a positio n where he could earn simila r

25

compe nsatio n.

22
23

1017
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Q. So you are calculating lost earnings for a
five-year period?
A. Correct.
Q. No further beyond that?
A. Correct.
Q. Do you have an understanding as to how long

l

2
3
4
5
6

the noncompet e is?
A. I had that knowledge , have that knowledge. I
don't have it, it's not coming right off the top ofmy

7
8

9
10
II

12
13
14
15
16
17
18
19
20
21
22
23
24
25

head.
Q. Do you hold yourself out as a vocational
rehabilitation expert? Do you ever do labor studies,
trying to figure out what jobs are available in a given
market and what they are paying? I'm not talking about
your businesses where you might be hiring people and you
have a benchmark for salary ranges. I'm trying to
figure out if you ever hold yourself out as a person,
Hey, I can do a labor market study and I can tell you
the jobs available in that market and what their average
pay is?
A. I understand. And no, I haven't done that.
Q. You are not holding yourself out as an expert
in this case in that area, are you?
A. No.
Q. Have you actually looked to see what jobs are

A. I don't know that.
Q. You haven't researched that issue?
A. No, I have not.
Q. Do you know how many gun manufactur ers or
ammunitio n manufactur ers there are in the state of
Idaho?
A. I do not.
Q. Is that information available?

I

2
3
4
5
6
7
8

A. I don't know that.
Q. Could you find that information from the
Departmen t of Labor?
A. I could find the information, I don't know
exactly where I would go to find it, but I would have to
go refer back to several different research sources to
see what I could do to find that information . I would

9
10
II

12
13

14
15
16
17
18
19
20
21
22
23
24
25

have to ...
Q. What sources would you want to look at?
A. I may go to information that is available
through A TF for any licensing or something of that
nature. I'm not sure exactly off the top ofmy head at
this point in time what I would look at, but I know that
there would be information that would be available ifl
wanted to go find it.
Q. Just so I have an understand ing before I leave
this deposition, the $60,000 number you came up with for
Page 109
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available in the northern Idaho market?
A. I have not.
Q. Have you looked for any published data on
salary ranges for -- what was the label that you gave to
Mr. Huber as to what he does, production manager?
A. Production supervisor /production manager.
Q. Have you looked to see if there is any
published data on what a production manager/su pervisor
would make in the northern Idaho market, any published
data?
A. I haven't looked at that data. I believe that
data is available through the Idaho Departmen t of Labor.
Q. You haven't looked at that data?
A. I have not.
Q. Are there national statistics reported?

1

2
3

4
5
6

1
8
9

10
11

12
13

14
15

16

A. Yes.

16

11

Q. Have you looked at that data?

11

18
19
20
21
22

23
24
25

A. I have not.
Q. Who publishes the national statistics?
A. The US Bureau of Labor Statistics.
Q. Would you agree with me that Idaho has a
substantial amount of companies that manufactu re guns
and ammunitio n?
A. I wouldn't know that.
Q. You don't know that?

18
19
20
21
22

23
24
25

mitigation earnings, that comes from what Mr. Huber told
you?
A. Based on what he was requesting and what
employmen t he was looking for, yes.
Q. Is.there any other information that you relied
on in coming up with the $60,000 number?
A. No.
Q. But you are aware that other informatio n is
available and you chose not to look at it; correct?
A. That's correct.
Q. Based upon your calculation do you expect that
Mr. Huber in five years will be able to obtain a job and
either meet or exceed the earnings he was making while
working for Lightforce USA?
A. That is the assumption, yes.
Q. Do you believe that is a reasonable
assumption ?
A. I believe that is a reasonable assumption that
he has based on his expectations, and I have no reason
to not believe it.
Q. I'm asking you as the designated expert, do
you believe that is a reasonable assumption ?
A. Yes.
have
Q. I want to make sure I understand why you
1018
believes
Huber
Mr.
because
It's
years.
five
chosen this

r
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the noncompete -- is the noncompete the significant
issue, that is what is limiting him?
A. That limited him in the first part of this
five-year period. And just in general discussions about
a time frame with respect to his experience trying to
find suitable employment, five years seemed to me to be
a reasonable period. And I did that in consultation
with him.
Q. Could you explain what a statistical work-life
adjustment is?
A. No.
Q. So you didn't use statistical work-life
adjustment in calculating your lost earnings.
A. Not for this short time period.
Q. By your answer "not for this short time
period," do you know what statistical work-life
adjustment is?
A. I've seen the calculation in reports of other
expert witnesses where they have a long-term calculation
of lost earnings. And off the top of my head I can't
tell you what that adjustment is without looking back on
those.
Q. You would have to look at other experts'
reports?
A. I would have to look back on those

l
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insurance would include health insurance, typically some
small amount of disability insurance, and some small
amount of life insurance are most common. So that
totals 16.4.
Q. In calculating lost earnings from employment
for an individual, is it generally accepted methodology
to use the full FICA rate for employers of7.65 percent
in the calculation of fringe benefits?
A. If the amount is below the threshold, the top
threshold, like 106 or $110,000, I don't remember the
exact amount, then if it's below that number you use the
full percentage; if it's above that number you don't.
I wrote it down here. By reference it was
$113,700 for the compensation in excess of -- the
$200,000 estimate of compensation, then I limited the
FICA calculation to FICA on $113,700.
Q. How does an employer cost translate into a
loss for an employee?
A. The employer cost is all part of what the
employee is getting benefit out of. Some of it he pays
taxes on, so it's reported on his W-2; some ofit he
doesn't pay taxes on but he's earning the benefit of it.
So if somebody pays my health insurance, I get the
benefit of the health insurance, and the value of it is
the premium that is paid.
Page 113
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calculations to see how they were applied.
Q. How did you come up with the other fringe
benefits, I think it totals 16.4 percent?
A. 16.4 percent comes from part of Exhibit
No. 107 that I provided earlier. One part of that is a
Bureau of Labor Statistics news release that deals with
employer costs for employee compensation on average
across the country. And I selected the item that is
most common, the items that are most common, those would
be the legally required amounts of fringe benefits,
which are -Q. Can you show me where you are in Exhibit 107?
A. In Exhibit 107 there is a part of Exhibit 107
that is the Bureau of Labor Statistics news release of
March 12, 2013 that shows employer costs for employee
compensation.
And on the third page of that is a table, and
the table on the third page of that I've identified the
most common types of fringe benefits that an employee
would find as a supervisory level employee, which is
insurance costs of 8.2 percent of compensation and
legally required costs, which were also 8.2 percent of
compensation.
The legally required costs are FICA, Medicare,
workmen's comp, those are the 8.2 percent items. And

8/26/201~
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MR. GILL: I don't have any other questions
right now. I've heard that you may revise your report.
I'm not commenting on whether you are able to or not,
I'm kind of new to this case. I'm obviously just
stating my reservation to continue the deposition if it

6

is.

I
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MR. SYKES: We can fight over that if it is,
then we can redepose him.
MR. GILL: I'm just new to the game here.
Did you want to read and sign?
THE WITNESS: Yes.
MR. GILL: This will conclude the deposition.
(Deposition adjourned at 4:45 p.m.)
(Signature requested.)
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CERTIFICATE OF DA YID M. COOPER, CPA-CV A
I, DAVID M. COOPER, CPA-CV A, being first duly
sworn, depose and say:
That I am the witness named in the foregoing
deposition, that I have read said deposition and know
the contents thereof; that the questions contained
therein were propounded to me; and that the answers
contained therein are true and correct, except for any
changes that I may have listed on the change sheet
attached hereto.
DATED this _ _ day of _ _ _ _ , _ _
NO
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REPORTER'S CERTIFICATE
I, BEVERLY A. BENJAMIN, CSR No. 710, Certified
Shorthand Reporter, certify:
That the foregoing proceedings were taken
before me at the time and place therein set forth, at
which time the witness was put under oath by me;
That the testimony and all objections made were
recorded stenographically by me and transcribed by me or
under my direction;
That the foregoing is a true and correct record
of all testimony given, to the best of my ability;
I further certify that I am not a relative or
employee of any attorney or party, nor am I financially
interested in the action.
IN WITNESS WHEREOF, I set my hand and seal this
4th day of September, 2013.
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SUBSCRIBED AND SWORN to before me this
day of _ _ _ _ _ , _ _
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BEYERLYA. BENJAMIN, CSR, RPR
Notary Public
P.O. Box 2636
Boise, Idaho 83701-2636
My commission expires May 28, 2019.
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Gerald T. Husch, ISB No. 2548
Andrea J. Roshol t, ISB No. 8895
MOFFA TT, THOMA S, BARRETT, ROCK&
FIELDS , CHARTERED

101 S. Capitol Blvd., l 0th Floor
Post Office Box 829
Boise, Idaho 83701
Teleph one (208) 345-20 00
Facsim ile (208) 385-53 84
gth@m offatt.c om
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Attorne ys for Defend ant
IN THE DISTR ICT COURT OF THE SECON D JUDIC IAL DISTR1CT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFR EY EDWA RD HUBER , an individual,
Plaintif f,

vs.
LIGHT FORCE USA, INCOR PORAT ED,
a Washin gton corpora tion, doing busines s as

NIGHTFORCE OPTICS,

Case No. CV-201 2-336

DEFEN D~NT' S DISCL OSURE
OF EXPER T WITNE SS
DENN ISR. llEINS TEIN, CPA/A BV,
ASA,C VA

FILED UNDER SEAL

Defendant.
s
COME S NOW the Defend ant Lightfo rce USA, Inc., by and through its attorney
Court's Order
of record, and pursuan t to the Court's Order Schedu ling Case for Trial, the
re
Extend ing Expert Witnes s Disclos ure Deadlin es and ldaho Rule of Civil Procedu

DEFEN DANT 'S DISCL OSURE OF EXPERT WITNESS
DENN IS R. REINS TEIN, CPA/A BV,AS A, CVA-1

Client:2998407 .1

1021

55384
Sep-03 -2013 04 55 PM Moffa tt Thoma s 20838

1/ 2

CVA, whose Expert
26(b)(4)(A)(i), discloses DENNIS R. REINSTEIN, CPAIABV, ASA,
A.
Opinion Report dated September 3, 2013, is attached hereto as Exhibit
ss
Defendant reserves its right to amend and/or supplement this Expert Witne
Disclosure and further reserves: the right to:
a.

call any witness for impeachment purposes;

b.

call any person identified by Plaintiff or Defendant as a witness or a

person with knowledge (either fact or expert, whether they arc identified by

way of pleading,

of this litigation and to
letter, discovery, deposition testimony or otherwise) during the course

any matter within the
discuss any matter about which they are competent to testify, including
ence;
scope of their expertise based upon their training, education and/or experi
c.

in
offer as testimony the deposition testimony of any individual deposed

this luwsuit; and
1

d.

disclose other expert witnesses within the time allowed by the Court s

Order Extending Expert Witness Disclosure Deadlines.

DATED _this 3rd day of September, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPAlABV, ASA, CVA- 2

cue~t:2908407. 1
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Sep-03 -2013 04 55 PM Motfa tt Thomas 208385 5384
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of September1 2013~ I caused a true
RT WITNESS
and correct copy of the foregoing DEFENDANT'S DISCLOSURE OF EXPE
indicated below,
DENNIS R. REINSTEIN, CPA/ABVt ASA, CVA to be served by the method
and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200
Boise; ID 83702
Facsimile (208) 335.. 9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimi1e

DEFENDANT'S DISCLOSORE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPA/ABV, ASA, CV A- 3

Clltnt:2998407. t 1023
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EXHIBIT A
EXPERT WITNESS REBUTIAL REPORT

In the Matter of

JeffreyEdward Huber
vs.
Lightforce USA, Incorporated, d.b.a. Nightforce Options
Case No. CV 2012;..336

of Idaho
In the DistrictCourt ofthe Second Judicial District of the State
in and for the County of Clearwater

Prepared for:

Moffatt, Thomas, Barrett, Rock &
Fields, Chartered

Prepared by:
Dennis R. Reinstein,GPA/ABV, ASA, CVA
Coles Reinsteini PLLC
960 Broadway Avenue, Suite 415
Boise, ID 83706

September3i 2013
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INTRODUCTION
red on behalf of the Ughtforce
I was engaged by Moffatt, Thomas, Barrett, Rock & Fields, Charte
alleged economic losses, as
USA, Incorporated, d.b.a. Nlghtforce Options to evaluate the
related to the terminatlon of
calculated by David M. Cooper, associated With the claims
employment of Jeffrey Huber.

ws:
Throughout this report I may abbreviate various references asfollo

Abbreviation

Partyfrerm
Llghtforce USA, Incorporated, d.b.a. Nlghtforce Options
L!ghtforce USA, Inc., Company Share Offer
David M. Cooper, CPA, CVA

NFO
Agreement
Cooper

are as noted within each section
Data relied upon in support of tha opinions contained herein
and/or as listed in Table 1, which follows the opinions.
arize information contained In
In add\tlon to documents referenced In my report, 1 may summ
is and opinions at trial.
analys
my
of
s.uch documents in axhlbltform to assist the explanation
plans to modify' his origlnal
It is my understanding from his deposition testimony thafCOoper
l value detennlnatlon of
origina
his
In
made
tions
report to correct and supplement certain calcula
NFO.

find it appropriate to revise or
As additional Information or testimony becomes available, I may
. I may also be called upon to
supplement my opinions, analyses and conclusions stated herein
data received from or testified
provide testimony with regard to additional data oneco rds and/or
to by other parties and/or their witnesses.

9/3/13
Date

Dennis R. Reinstein, CPNABV, CVA. ASA

1
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OPINION 1 - GOODWILL
rted by generally accepted valuation
Cooper makes a series of assumptions which are not suppo
literature and am not consistent with the Agreement.
This opinion is based upon:
assumptions made by Cooper is his
1} One of the most signlflcant and questionable
ment
of
nce to "valuation price the business" stated In the Agree

assertion that the refern
It in his goodwill analysis and
equates to the "value of the whole business" - as he used
that the ''value of the whole
ts
asser
r
as confirmed in his deposition .. Further; Coope
.
business" equates to the value of total assets
ment does not lay out hls
This is solely a creation of his own making. The Agree
rds or rules that would require
methodology. There are no professional valuation standa
his client or anyone associated
or support this basis for calculation. I am not aware that
with NFO confirmed this interpretation.
ss" are defined terms In any
Neither •valuatlon price" nor "valuation price of the busine
.
professional valuation literature of which I am aware

to acquire something.
2) The term "Valuation price" Implies what one would pay
the value of the assets minus
The price someone·would pay for NFO is represented by
the obligation of liabilities - the net equity.
of Mr. Huber's termination, August
3) Cooper sets his calculatlon of goodwill as of the date
ally from the year ended
1, 2012, and in conjunction therewith uses financial data princip
cash flows forward into future
June 30, 2012 as a base, and then projects expected

years.
2012 are dramatically different
Results of operations for the single year ended June 30,
individual years beginning ln
than the results of operattons for the stream of preceding
2000 when the Agreementwas signed,
to a deferred compensation
From an economic perspective, the award of goodwill is akin
to detennine the value of
l
logica
bonus arrangement each year. As such It would be
the 6-year term of the
over
year
each 5% Increment in consecutive calci.Jlatlons each
yment. as was done
emplo
of
ation
Agreement rather than in one lump sum upon termin
by Cooper.
•

over a 6-year period
The Agreement refers to 5% being earned each year
1)
raph
commencing wlth the year 2000. (Parag

•

to year bonus."
Paragraph 6 of the Agreement refers to the award as a pyear

ally accepted valuation principles in
4) tt appears that Cooper has attempted to follow gener
value) (though he missed the
one portion of this goodwlU calculation (determlnatlon of
s gene~l\y accepted valuation
mark ..;.. see further discussion in Opinion 2) - then ignore
ion of goodwlll).
prlnciples·in another portion of hls calculation (determinat
2
1026
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This treatment Is arbitrary and Inconsistent

r agrees, that he is not
lt i!;l clear, and I believe from his deposition testimony that Coope
by generally accepted
calculating goodwill in a manner that Is prescribed or recognized
valuation principles.
SUPPORTING-DATA
ed

and/or documents Identifi
My opinion is based upon the above noted sources and information
In Table 1.

3
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1.
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OPINION 2 - GOODWILL
of
of goodwill is appropriate; he makes a series
Assuming Cooper's approach to the calculatlon
his
procedures, which render
ication of generally accepted valuation
errors In his appl

conclusions unreliable.

This opinion Is bast3d upon:
Specific Approachesto Valuation
1) Valuation Date -Aug ust 1, 2012

ls determinative of the measure date for
It Is unclear why Mr. Huber's tenninatlon date
the goodwill calculation.
ficantly changed well In advance of hls
Mr. Huber's responsibilities with NFO were signi
ved as Vice President and In August of
tenninatlon. In October of 2010 he was remo
but remained on the payroll.
2011 he was removed from active employment,
ars that there was intent to calculate the
As discussed above In Opinion 1, ft appe
ning ln2000.
s award" annually over a 6~year period; begin

"goodwill bonu

pted appf9aches to determining the value of a
2) Cooper identified the three generally acce
sition that he "did not investigate" the
business, but acknowledged during his depo
analysis. One cannot justify an arbitrary
Market Approach or the Asset Approach in his
es.
dismissal of the generally accepted approach
cribe that all approaches should be
Recognized Business Valuation practices pres
te.
considered and then aJjplied, if, and as appropria
a) IRS Revenue Ruling 59-60 slates that:

ons, or·the. stock of CJ:Orporations
"In valuing Ula stock ofc/ose/y held corporati
r available financial data, as
where market quotations are not avaifabiE:t, all othe market value must be
fair
the
weJI as alf relevant factors affecting
considered .•. n
ices No. t states that
b) Statement on :standards for Valuation Serv
yst should consider the three
"In developing the valuatfo11. the valuation anal
mos t common valuation approaches:
• Income
• Asset
• Market
approaches and methods that
The valuation analyst should use the valuation

.are appropriate for the valuation engagement"

4
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Discounted Cash Flow (DCF) Model

1) General Application
equity for NFO was vla a DCF
The only method Cooper utilized to arrive at a value of
an equity value conclusion or a
model. A DCF valuation model can be used to produce
on the elements utlllzed In
total Invested capital value concluslon - dependin9 1 In part,
the measure of cash flow.
elements of both an equity value
Cooper's calculation of cash flow improperly mixes
While there are some common
model and a total invested capital value model.
to

separate methods designed
elements in both models, these models encompass two
Its own very specific Inputs.
arrive at entirely different levels of value; Each model has
Cooper has done, between the
One cannot randomly mix and match different inputs, as
Is not recognized by any
which
two models. Accordingly, Cooper has created a hybrid
s.
ingles
mean
valuation literature and renders his value conclusion

2) Capital Expenditures and Depreciation

er makes adjustments to cash
hi the cash flow schedule on Exhibit 2 of his report, Coop
Mexcess" depreciation for each
flowf or depreciattoh and fixed asset replacements. The
conclusion. In his final
year adds to cash flow and increases his ultimate value
ements by approximately
projection year, depreciation exceeds fixed asset replac
tion years, but Is particularly
$150,000. This differentlal is excessive in all his projec
tlon year .becomes the basis
sensitive In the final year of his projection; His final projec
tion into perpetuity.
for the next step In his cash flow calculation, which is a projec
d fixed asset replacements
There is no rational basis forallowing depreciation to excee
during his deposition that it was
by $150,000 per year forever. Cooper acknowledged
economically Impossible to do so.
3) Cash Flows

has been on growth in sales.
a} The focus for growth In Cooper's cash flow projections
acknowledged during his
He
value.
ine
determ
to
Cash flow Is the metric used
to growth in cash flows.
deposition that growth In. sales does not always correlate
cash flows, which has not
Accordingly, the only relevant growth rate ls the growth in
been specifically evaluatec:I by Cooper.
of operatlons of NFO for the
b) As noted In Opinion 1 above, Cooper uses the results
valuation.
year ended June 30, 2012 as the base date and data for his
ended June 30, 2012 that
There was a significant change that occurred in Iha year
asked what caused the
propelled a dramatic jncrec;1se In sales and profits. When
knowledge about the
no
had
ons)
change, Cooper (other than some generalizati
that year from
uished
disting
and
ss
factors that drove the dynamics of the busine
anyone about
to
talk
not
did
he
that
previous years. Further, he acknowledged
NFO.
growth and operational expectations for
t develop an infonn&d
Without an lnfonned understanding of operations, one canno
conclusion as to the value of a b'uslness.
5
1029

L

15

09-03-2013

8118

208344-3019

4) Other Matters

for
appear to consider the possibility of, or need
In his analysis Cooper did not discuss or
the
mes
the historical financial data that beco
any type of normallzationadjustment(s) to
basis for his earnings projectlons.

SUPPORTING DATA
ces and lnfonnation and/or documents identified
My opinion is based upon the above noted sour
in Table 1.
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OPINION 3 • LOST EARNINGS
related to the future wage loss claims of
The alleged economic losses calculated by Cooper
ptions and calculation methodologies
Jeffrey Huber contain significant errors, faulty assum
rendering the analysis overstated and unreliable.
This opinion is based upon:
Capacity

of damages Is the loss of earnings
1) It is my understanding that the proper measure
the difference between the amount
capacity, which may be generally characterized as
d wrongful act(s} and that which he
the plaintiff was capable of earning before the allege
Is capable of earning thereafter.
ience to opine on

ttainihg or exper
Coop er does not appear to be qualified by either
ss earnings capacity, Cooper
addre
to
earnings capacity. · Even if he were qualified
any Independent analysis
rm
perfo
not
admitted during his deposition that he did
In addition, Cooper
earn.
to
ity
regarding Mr. Huber's prior or current capac
Mr. Huber may be
lch
orwh
ablef
avail
jobs
acknowledged that he had done no review of
qualified.
1ation communicated to him by
Instead, his calculations are based solely upon the infonT
Mr. Huber.

Earnings

000 base and a $20,000 bonus, though
1} Cooper based Mr. Huber's lost wages on a $180,
not seen any evidence. that would
he acknowledged during his deposition that he had

support a bonus payment.

·

The most recen tW-2 form provided reflected earnings of$18

0,000.

ngs, a benefit talculatlon based upon
2) Cooper includes, as part of Mr. Huber's lost earni
represent a cost to the employer,
Social Security and Medicare taxes. While these taxes
fits to the employee is not a proper
the inclusion Cif the full amounts as part of bene
measure of the actual benefit lostby the employee.
) are overstated due to lack of
3) Lost Wages (to the extent they are appropriate
tment
consideration of a standard work life expectancy adjus
work force because of voluntary or
AU workers can expect periods of separation from the
tarily breaks in labor force
involuntary events such as career changes, volun
or disability as examples.
ment
for. retire
participation, choosing to exit the.- labor force
n's statistical work life
perso
a
by
ured
These periods of separation can be meas
1he statistical work life
t
repor
a
Cieck
E.
expe ctanc y. Gary R. Skoog and James
tional attainment In "A Markov
expectancies for workers by gender and educa
ty: Extended Tables of Central
(Increment-Decrement) Model of labo r Force Activi
Tendency, Variation, and Probability lntervals.n

7
1031

L

,6

09-0 3-20 13

10/1 8

208344-3019

l number of full
l Separation tables calculate the tota
The Skoog and Clecka Years to Fina
ent and tha
loym
emp
their age at separation from
d. Built
years that a person wm work between
urre
occ
not
the work force had the separation
k force.
time they would permanently leave
wor
the
of
out
a person may be temporarily
lated to
Into these tables ara periods of time
unre
loss
Job
or
k force due to illness. Injury
ce at
kpla
For example, one may leave the wor
wor
the
ln
ker
wor
ion for an average male
this case. The years to final separat
rs.
fs approximately 22.4 yea
42, who has completed high school,
is compared to
, the statistical work life expectancy
king
wor
time
the
e
mat
esti
to
er
ord
In
ge of the year an
calculate the expected percenta
to
ion
arat
sep
l
fina
to
rs
yea
the
individual will work.
degree, has a
kforce at age 42, with a high school
An average male worker in the wor
this work life
roxlmately 18A years. The ratio of
statistical work life expectancy of app
(18.4 years/
aration is equal to approximately 82%
expectancy to the years to final sep
22.4 years).

Mltfgatlon

ition consistent with his
would not be abte to obtain a pos
1} By assuming that Mr. Huber
Mr. Huber's alleged
ted
per has oversta
, educatlon and experience, Coo
background
losses.

dent analysis or
deposition that he did no indepen
his
ng
duri
ed
ledg
now
ack
per
Coo
on the revel of
Mr. Huber, but rather relied entirely
evaluation of the job prospects for
Cooper he thought he could obtain.
mitigation wages that Mt. Huber told

SUPPORTING DATA

noted sources and information
My opinion is based upontha above

and/or documents identified

in Table 1.

8
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Table 1: Supporting Data
1) Amended Complaint.
2) Answer to Amended Complaint
3) Protective Order
id Cooper dated July
as of August 1, 2012 prepared by Dav
4} Valuation Analysis and Report

30, 2013.
ared
5) Report calculating lost earnings prep

3.

by David Cooper dated August 5, 201

hner and
ions. such as those published by James Hitc
6) Vanous business valuation publicat

Ibbotson.

698.
re Offer bates numbered NF00691 to
7) Llghtforce USA, Inc. Company Sha
materials of the following:
8) Deposition transcripts and/or related
er dated May 14, 2013 and Exhibits 1-20
• Deposition of Jeffrey Edward Hub
6
nis dated May 15, 2013 and Exhibits 21-2
• Deposition of Raymond "Ray" Den
Monika Leniger -Sh erra tt
• Exhibits 27-32 to the deposition of
Hope Coleman
• Exhibits 33-37 to the deposition 9f
WIiiiam Barkett
• Exhibits 38-39 to the deposition of
tax returns,
tforce USA, Inc. ponsisting of income
9) Various financial documents of Ligh bates numbers:
by
general ledger reports, etc. identified

NF00.001 to NF00230

•
•
•
•
•
•

NF0 075 2 to NF00816
NF0 217 3 to NFd2461
Nf0 246 7 to NF0 247 3
NF0 258 5 to NF020044
NF0 075 2 to NF0 081 6

•

Inc. consisting of
bates stamped) of tfghtforce USA,
10) Other financial documents (not

Income tax returns:

1120 for the tax year 1997
U.S. Corporation Income Tax Return, Form
Fortn 1120 for the tax year1998
U.S. Corporation Income Tax Return,
Form 1120for the tax year 1999
• U.S. Corporation Income TaxReturn 1
rn, Form 1120 for the tax yea r200 9
• U.S. Corporation Income Tax Retu
in 2012.
er reporting unemployment benefits paid
Hub
rey
Jeff
by
ived
rece
9-G
1.09
n
!=on
11)
er frotn Lightforce USA, Inc. for 2011.
12} Form W-2 received by Jeffrey Hub
•
•

pany.
Martin, Gerald, James Publishing Com
13) Determining Economic Damages:
g
1033

13,

1
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ivity: Extended Tables ·of
rement) Model of Labor Force Act
14) The Markov (lncrement~Dec
and Ciecka, James.
ProbabiHty Intervals, Skoog, Gary
Central Tendency, Variation, and
ketl
atdHusch, Clay Gill and Willlam Bor
15) Various discussions with Ger
mary Judgment.
in Support of Motion for Partial Sum
16} Affidavit of Chad M. Nicholson

tion for Partial
17) Memorandum in Support of Mo

Summary Judgment.

gment.
18) Motion for Partial Summary Jud
Summary Judgment
w in Support of Motion for Partlal
19) Statement of Undisputed Fac

20} Dectaratlons of:

•
•

•

CoryRunla

Gerald T. Husch

Hope Coleman

• Jesse Daniels
• Kevin Stockdill
• Kia us John$)n
• Kyle Brown
• Mark Cochran
• Ray Dennis

rporated's Statement of Facts
21) Defendant Lightforce USA, lnco
mary Judgment
to Plaintiff's Motion for Partial Sum
22} Memorandum in Opposition

t of Motion for Partial
23) Reply Memorandum in Suppor

Summary Judgment

Summary
on in Support of Motion for Partial
hols
Nic
M.
d
Cha
of
it
clav
Aff!
al
24) Supplement
Judgment

10
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Bv; ASA, CVA
DENNIS R; REINSTEIN, CPAIA
Education:

Certification:

Career

Experience:

Unlve~ity of Idaho
BS Agri-buslness, 1974
BS Business (Accounting), 1975

Licensed In Idaho as CPA, 1976
CVA deslgnatlon, 1995
ABV designation, 2001
ASA designation, 2003
Coles Reinstein, PLLC
Partner

November, 2012 ~ Present

Hooper Cornell, PLLC
Partner

January, 20 02 - October 2012

sulting
Presnell·Gage Accountlng & Con
setvices and
sibilities for business consulting
Firm-wide supervisory respon
vices
electronic data processing ser
Boise dffice
Partner
Moscow office
Partner-In-charge
Lewiston office

July, 198 9- December 31, 2001

Partner

Manager
Staff Accountant

October, 1983 - June, 1989
May, 1980- September, 1983
. 1979 ~ 198(}
197 5-1 978

es:
Professional experience Includ
s and professional practices.
( 1) Valuation of small businesse
rations and
the .analysis of business ope
purchase
(2) Assistance to clients with
on
s
tion
otia
s. These Include neg
significant husines$ transaction
nce with
ista
ass
ng
udi
ss segments, incl
and sale of a business or busine
valuation of business entitles.
and control
lementa6on of financial accounting
(3) Design and assist with Jmp
by the firm.
systl:lms forvarfous cllenfs served iting services provided by the firm's
aud
and
ting
(4) Supervision of accoun
of providing
n on proredures and methods
professlonaf staff and consultatio
client services.
inframe and
ting review of complex ma
(5) Member of team conduc
s.
ent.
microcomputer accounting system
t~hour course on cash managemvice
elgh
ted
sen
pre
ser
er
(6) Co-authored and
oth
to
al seminars and seminars
Presented other client education
attorneys.
professionals such as bankers and d the responsibility for managing an
ude
arge incl
(7) Duties as a partner..:ln-oh
rdanoe with finnpollcles.
cco
irfa
nel
aon
per
office and
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, CVA (Continued)
DENNIS R. REINSTEIN, CPAIABV, ASA

Career
Experience
continued:

Professional
Memberships
and Activities:

nt County Supervisor, 1974.
Farmer's Home Administration -Assista
Outias included:
and preparation of application
(1) Evaluation of credlt applications
par.kages for review and approval.
raisals.
(2) Resldentlal real estate and farm app

Idaho Society of CPAs, current member
ounting Practice Committee
Past Chairman of Management ohm Acc
Prior MernberofCommlttees on
Public Relations
Conlino!ng Professlonal Education
Relations with Bankers
t president
n Chapter of Idaho Socletyof CPAs, pas
ther
Nor
ber
mem
ent
American tnstitute of CPAs, curr
member -Business Valuation
American Society of Appraisers. current
Analystsr current member
Natlonal Association of Certified Valuation ir of litigation Servk:es Committee
t Cha
Continental Association of CPAs, Pas
e
m~
Com
gy
nolo
Teoh
and lnformat1011
member, Past - Preslden~ Vice
ent
curr
ncil.
Cou
ning
Boise Estate Plan
ram Chairman
President. Treasurer. Secretary and Prog

PriorPubllc Service
and Community
Activities:
Boise Chamber of Commerce
Sub,.~mmlttee
Member of Small Business Recognition
Advisory Sutrcommittee
and
n
catio
Edu
s
Member of Small ijuslnes
Chair of Smalf Business Committ¢e
Member of Garden City Chamber Council
ntof Board
Discovery Center of Idaho, Vice Pre$1de
KiWanis

Moscow Chamber of Commarc;e

Board member
President, Vice President, Treasurer &
Moscow Executive.Association
Moscow Rolary
Lewiston Chamber of Commerce
Lewiston Jaycees
rd of Directors
Held various offices & a member of Boa
s for Human Advancement's
inar
sem
g
Prepared and presented accountin
inars and the Lewis-Clark
Inc., Minority Contractors Awareness Sem
Homebuilders Association.
:the Clarkston Branch of Walla Walla
Taught night classes In bookkeeping at
Community College.
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STEIN, CPA/ABV, ASA. CVA
PRI OR TES TIM ONY · DENNIS R. RBN
given recorded testimony In the last
The followlng is a list of cases In which I have
1}

Jr., et al.
Ronald R McCann. v. William V. McCann,
o - August2009
Hearing on Motion to Compel- Boise, Idah

2)

lce, Co.
Dare I Hardenbrook, et al. v. Unlted Parcel Seiv

3)

ster;
Jean-Michel Thlrion, et al. v. BrendaE. Sang
r2010
mbe
ece
o-D
Hearing on Fees-Bolse, ldah

4)

The City of Meridian v. Petra Incorporated
Trial - Boise, ldahp - March 2011

5)

Holdings, LLC
Tlm Hopkins v. Advantage Sales and Marketing
Trial - Boise, Idaho - December 2011

6)

Carter, M,D.
Rodney Shaddox, etal .v. Daryl KantMac
Deposition - Boise, Idaho - January 2012

7)

al. v. Jeffrey Podesta, et at
Profits Plus Capital Management; LLC, et
Tr\al - Boise, Idaho - February 2012

8)

ervlces, LLC, eta! .
Michael Arevalov. SafeScan lmagingS

9)

of Idaho
Peggy Cedillo v. Farmers Insurance Company
012
ber2
Octo
o
Idah
Deposition - Boise,

four years.

Tria l- Boise, Idaho -January 2010

Deposition - Boise, Idaho -Ap ril 2012
Idaho - May 2012
Court Hearing on Quallflcatlbns -Emmett,
012
ay2
Tria l- Emmett1 ldah o-M

Stanley J. Waters, M~D., etal
10) Randy Hoffer and Galyena Hofferv.
Deposition - Boise, Idaho ..... July 2013
Lemon
11) Elaine Jensen Lemon v, Jerry .Kenneth
2013
t
gus
-Au
aho
e,Jd
Bols
n
Arbitratio

1038

31
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CPA/AB\/, ASA. CVA
PUBLICATIONS/PRESENTATIONS - DENNIS R. REINSTEIN;
thored over the last 10 years.
The following is a list of publications l have authored or co-au
, Bar and Clients Speak Out.
Litigation Questions, Problems & Solutions: The Bench
Bar Litigation Section on
State
Participant on the client panel - presented to the Idaho
January 1O, 2003.

1}

nted to the Boise Estate Planning
Using Business Valuations To Bulld An Estate - prese

2)

Council on November 3, 2003.

Fargo Business Bankers
Business Valuation Basics - presented to the Boise Wells
meeting on December 5, 2003.

3)

al Theory to Increase the
Business Valuation Basics: How to Use Valuation/Financi
facturers Luncheon on January
Value of Your Business - presented to TechHelp, Manu
28, 2005.

4)

Premier Alliance on March 16,
Tax Planning for Sales of Real Estate - sponsored by
2005.
nces - presented to Boise area
6) Valuation and Credit Analysis: Similarities and Differe
U.S. Bank business bankers on May 11, 2005.

5)

Mart.et Value of µInvested"
The Guldellne Publicly Traded Company Method and The
Appropriate Reference the
b~
l
Capital; Should Market Value of "Stakeholder" Caplta
Business Valuation Review; Summar, 2006.
Lack of Marketability Discount for
8) A Hybrid Restricted Stock/Pre-lPO Data Point
ESOP 's. -Business Valuation Review; Summar, 2007.

7)

9}

Tricky Assets in Divorce Pension Plans and Closely-Held Compantes: Valuing
presented to the Idaho State Bar Association on May 9, 2008.

10) Considerations in Starting a Dental Practice a)
b)
c)
d)
e)

ber 11, 2008
Presented to ldaho State University Dental School, Novem
12, 201 O
ry
Janua
l,
Presented to Idaho State University Oen tal Schoo
2011
20,
June
l,
Presented to Idaho State University Den1a1 Schoo
2012
19,
March
l,
Presented to Idaho State University Dental Schoo
2013
14,
ry
Janua
l,
Schoo
l
Presented to Idaho State University Denta

on to various Treasure Valley area
11) Co1>resenter on damages in Personal lnjufY litigati
law firms - 2009.
12} An Update on

Proposed !Rs·

AdJustlng Entry, Aprll 2010.

A
Appraiser· Penalty Procedures - published in ISCP

·

eys" - sponsored by the National
13) Co-presenter in "Accounting 101 Seminar for Attorn
Business Institute, Boise, Idaho August 12, 2010;
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PUBUCATIONS/PRESENTATIQNS -DENNIS R; REiNSTEIN- continued
Rutn?"14) Co-presenter In ~Buy-Sall Agreements: Recipe for Success orRoadmap to
Seminar,
a) Presented to the Idaho Stale Bar - 2010 AdVanced Estate Planning
6epten'lber 11, 201 O.
State Bar,
b) Presented to 1he Business and Corporate Law Section of ·the Idaho
September 14, 2011.
c) Presented lo the Business Group of Holland & Hart, LLP, September 28, 2011.
sponsored by
15) Co-presenter in "So You Think You Want To Be An Expert Witness?" 2011.
4,
er
Novemb
the Idaho Society of CPA's, Boise, Idaho
"Overcoming
16} Inn of Court Program -- participant on Lou RacineTeam - presentation on
Opponent's
Your
Against
Bias
that
Utilize
to
How
&
Jury Blas Against Paid Experts
2012.
18,
Experts"-Bciise, Idaho April

QUALJFICATIONS- DENNIS R. REINSTEIN, CPAIABV. ASA. CVA

See curriculum vitae attached.

COMPENSATION - DENNISR. REINSTEIN; CPAIABV. ASA CVA
Hourly rate of $315 plus out-of~pocket costs.
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Meuleman
Mol leru p
LLP

ATTORNEYS AT LAW

Jeff R. Sykes
sykes@lawidaho.com

September 10, 2013

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829.
Boise, Idaho 83701
Re:

Huber v. Lightforce USA, Incorporated
Clearwater County Case No. CV 2012-336
Our File No. 10085.2

Dear Gerry:
Enclosed is David Cooper's Invoice No. 121 ("Invoice") dated August 31,
2013, in the amount of $1,425.00 for his attendance at deposition. Meuleman Mollerup LLP
has paid Mr. Cooper's Invoice; therefore, Ughtforce USA, lnc.'s reimbursement should be
directed to this firm.
Please let me know if you have any questions.
Very truly yours,

er~~
Jeff R. Sykes

JRS/pal
Enclosure
c: Mr. Jeffrey E. Huber
1:\10085.002\CORR\Husch 130910.doc

.·:. ·.;._,,
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755 West Front Street, Suite 200 • Boise, Idaho 83702 • 208.342.6066 • Fax 208.336.9712
\Al\lr.l\AI

)-:l\Mirf-=ihl"'\

f'l"'\Yn

DAVID M. COOPER, CPA, CVA

Invoice

7630 W THUNDER MTN DR
Boise, Idaho 83709

Invoice#: 121
Invoice Date: 8/31/2013
Due Date: 8/31/2013
Case:
P.O. Number:

Bill To:
Meuleman Mollerup LLP

755 West Front Street, Suite 200
Boise, Idaho 83702

Date
8/26/2013

Description

Hours/Qty

Met at Meuleman Mollerup to copy files and
attend my deposltion.

Rate
5

285.00

Total
Payments/Credits
This invoice is due and payable upon receipL Thank you for keeping your account current.
Interest at the rate ofone and one half(l.5%) per month shall commence to accrual ten (10)
days after the date of this invoice.

Balance Due

Amount
1,425.00

$1,425.00
$0.00
$1,425.00

1042
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Mofktt Thomas

- CHECKNO.

t22835

KeyBank National ABBoi:lallon

MOPPATT THOMAS BARREIT·ROCK & Plcl.D.S, CHTD.
P.O. Bell< 829
Boise, Idaho 83701
(208) 345-2000

BOISE. IDAHO 63702

92-155 / 1241

NOT VAUD UHi.ES$
NEGOTIA'IEO WITHIN 90 OAl'S

DATE

09/24/2013

PAY

AMOUNT

$1,425.·00

ONE THOUSAND. FOUR HUNDRED TWENTY-FIVE . AND 00/100

TOntE

I
i

ORDER
OF
Meuleman Mollerup,

L

LL:£?

755 West Front Street, Suite 200
Boise, ID 83702

GENERAL ACCOUNT

222835
Meuleman Mollerup, LLP
CHECK NO. : 222835
INVOICE NO:

DESCRIPTION :

VOUCHER:

13782.0253

Expert fee for D. Cooper

266239

TO

'L

AMOUNT:

1,425.00

Meuleman Mollerup, LLP
755 West Front Street, Suite 200
Boise, ID 83702

Moffatt Thomas Barrett Rock & Fields Chartered
P.O. Box 829 • Boa$e, Idaho 83701
(208) 345-2000

Fax No.: (208) 385-5384
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S SUPPLEMENTAL AND
REBUTTAL EXPERT WITNESS
DISCLOSURE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through its attorneys

of record, Meuleman Mollerup LLP, pursuant to the Court's Order Scheduling Case for Trial,
Order Extending Expert Witness Disclosure Deadlines and Idaho Rule of Civil Procedure
26(b )(4)(A)(i), and makes the following supplemental and rebuttal expert witness disclosure:
David M. Cooper, CPA
David M. Cooper, C.P.A., P.A.
7630 W. Thunder Mtn. Dr.
Boise, Idaho 83709
208.899.4666
PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT WITNESS DISCLOSURE - Page 1
I:\10085.002\DIS\EXPERT WITNESS DISCLOSURE (REBUTTAL) 130911.DOCX

1044

Mr. Cooper is a certified public accountant with David M. Cooper, C.P.A., P.A. Mr.
Cooper is expected to testify as to the value of the goodwill of Lightforce USA, Inc. d/b/a
Nightforce Optics, as of August 1, 2012. Additionally, Mr. Cooper is expected to testify as to
the present value of Mr. Huber's lost earnings for the period of August 1, 2013 to and through
August 1, 2018.
1. Complete statement of Mr. Cooper's supplemental and rebuttal opinions and the

basis and reasons therefore: See Exhibit A attached hereto.
2. Data and information considered by Mr. Cooper in forming his opinions:

a. See information identified in Plaintiffs Expert Witness Disclosure;
b. Report of Dennis R. Reinstein.
c. Information from the Idaho County Assessors Office, attached hereto as Exhibit
B.

d. Information from the Clearwater County Assessors Office, attached hereto as
Exhibit C
3. Exhibits to be used as a summary of or support for Mr. Cooper's opinions: See
information identified in Plaintiffs Expert Witness Disclosure and attached hereto.
4. Qualifications of Mr. Cooper, including publications within the preceding ten (10)

years: See information identified in Plaintiffs Expert Witness Disclosure and attached

hereto.
5. Compensation to be paid to Mr. Cooper: $285/hour.
6. Testimony within the preceding four (4) years:

See information identified m

Plaintiffs Expert Witness Disclosure.
Plaintiff reserves its right to amend and/or supplement this Supplemental and Rebuttal
Expert Witness Disclosure to include opinions to rebut any expert opinions set forth by
PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT WITNESS DISCLOSURE - Page 2
1:\10085.002\DIS\EXPERT WITNESS DISCLOSURE (REBUTTAL) 130911.DOCX
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Defendant's rebuttal expert, if any is disclosed.
Plaintiff further reserves the right to:
a.

Call as-yet-unidentified individuals for impeachment purposes;

b.

Call any person identified by Defendant as a witness or a person with knowledge

(either fact or expert, whether they are identified by way of pleading, letter, discovery, deposition
testimony or otherwise) during the course of this litigation and to discuss any matter for which
they are competent to testify, including any matter within the scope of their expertise based upon
their training, education and/or experience; and
c.

Offer as testimony the deposition testimony of any individual deposed in this

lawsuit.
DATED this 16th day of September 2013.

MEULEMAN MOLLERUP LLP

BY:

'
ChaMNicholson
Huber
Edward
Jeffrey
Plaintiff
For
Attorneys

PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT WITNESS DISCLOSURE - Page 3
1:\10085.002\DIS\EXPERT WITNESS DISCLOSURE (REBUTTAL) 130911.DOCX
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of September, 2013, a true and correct copy
of the foregoing Plaintiff's Supplemental and Rebuttal Expert Witness Disclosure was
served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

[ v"']
]
[

[ v"']
]
[
[ v"'J

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With one (1) copy via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Court
320 West Main
Grangeville, Idaho 83530

PLAINTIFF'S SUPPLEMENTAL AND REBUTTAL EXPERT WITNESS DISCLOSURE - Page 4
1:\10085.002\DJS\EXPERT WITNESS DISCLOSURE (REBUTTAL) 130911.DOCX
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Lightforce USA, Inc.
Orofino, Idaho
VALUATION ANALYSIS AND REPORT
AS OF AUGUST 1, 2012

Prepared for Meuleman Mollerup, LLP
Attorneys at Law
JEFFREY EDWARD HUBER. vs. LIGHTFORCE USA, INCORPORTATED
Idaho District Court Case No. CV 2012-336

Prepared by David M. Cooper, CPA, CVA
DAVID M. COOPER, CPA, PA
7630 W Thunder Mountain Drive
Boise, ID 83709

Report Date September 16, 2013

-EXHIBIT

I
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September 16, 2013

Mr. Jeff R. Sykes, Esq.
Meuleman Mollerup, LLP
755 W Front St., Suite 200
Boise, Idaho 83702-5802
Dear Mr. Sykes:
As requested, we have determined the fair market value of Mr. Jeffrey Huber's 30%
interest in Lightforce USA, lnc.'s goodwill as of August 1, 2012 pursuant to the Company
Share Offer Agreement between Lightforce USA, Inc. and Jeff Huber effective October 9,
2000. We understand that this report and our opinions will be used in a lawsuit, JEFFREY
EDWARD HUBER. vs. LIGHTFORCE USA, INCORPORTATED, a Washington corporation,
Idaho District Court Case No. CV 2012-336.
We hereby certify that, to the best of our knowledge and belief: 1) the statements of
fact contained in this report are true and correct; 2) this valuation analysis and report were
conducted and prepared in accordance with the Professional Standards of the National
Association of Certified Valuators and Analysts (NACVA) and the Statement on Standards
for Valuations Services of the American Institute of Certified Public Accountants (AICPA);
and 3) we have no financial interest or contemplated financial interest in the subject business
enterprise. Our opinion is subject to the Assumptions and Limiting Conditions stated in this
report.
NACVA has a mandatory reaccreditation program. Members of NACVA who hold
the CVA (Certified Valuation Analyst) designation are subject to the requirements of this
program. The analyst signing below certifies his current compliance with the NACVA's
reaccreditation program.
For purposes of this analysis, "fair market value" is defined as follows:
The price, expressed in terms of cash equivalents, at which property would change hands
between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting
at arm's length in an open and unrestricted market, when neither is under compulsion to buy
or sell and when both have reasonable knowledge of the relevant facts. 1

1

NACVA, International Glossary of Business Valuation Terms.
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In our opinion the fair market value of Mr. Jeffrey Huber's 30% interest in Lightforce
USA, lnc.'s goodwill as of August 1, 2012 was $3,599,000, as determined using the
Discounted Cash Flows method.
This report supersedes the report dated July 30, 2013. Discovery has not been
completed, therefore, we reserve the right to update this valuation report if additional
relevant information is obtained.
If we can be of further assistance, please call.
Sincerely,
David M. Cooper, CPA, PA

~
David M. Cooper, CPA, CVA
President

2
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INTRODUCTION
ASSIGNMENT DEFINITION

David M. Cooper, CPA, PA has been retained to render the business valuation services
described below:
Client Name

Meuleman Mollerup, LLP

Business Name

Lightforce USA, INC, dba Nightforce Precision
Optics

Tvpe of Entitv

Corporation

State of Organization

Washington

Principal Business Locations

Orofino, ID

Business Interest Under Consideration

30% interest in goodwill of the corporation
pursuant to an October 9, 2000 Contract

Standard of Value
Premise of Value

Fair Market Value
Control Value

Effective Date of Valuation

August1,2012

Purpose and Intended Use of Valuation

Litigation

Type of Report

Valuation

SUMMARY BUSINESS DESCRIPTION

Lightforce USA, Inc., doing business as Nightforce Precision Optics, was established in 1992
to build the finest riflescopes on the market. The Company sells various models of
riflescopes to the military, sportsman, competitive shooters and general consumers on a
worldwide basis.
SUMMARY OF THE CONCLUSIONS OF THIS REPORT

This opinion is rendered in the context of the specific assignment described above and is
applicable only for the effective valuation date noted above.

Opinion of Value

30% Interest in Goodwill as of August 1, 2012
Mr. Huber's 30% Interest in Goodwill

$3,599,000

3
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STANDARD OF VALUE

Fair market value is defined as follows:
The price, expressed in terms of cash equivalents, at which property would change hands
between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting
at arm's length in an open and unrestricted market, when neither is under compulsion to buy
or sell and when both have reasonable knowledge of the relevant facts. 2

The willing seller and the willing buyer are hypothetical parties. Each is assumed to be well
informed about the Company interest, the underlying property, and the broader market
context in which a transaction might occur.
PREMISE OF VALUE

This valuation is prepared on a control interest basis. The accompanying chart, from
Quantifying Marketability Discounts, by Christopher Z. Mercer (Memphis, TN: Peabody
Publishing, LP, 1997), illustrates the relationship of the levels of ownership.
Controlling interest

The value of the enterprise as a whole

As-if freely tradable minority interest

The value of a minority interest lacking control,
but enjoying the benefit of market liquidity

Non-marketable minority interest

Lacking both control and market liquidity

The relationship between these three levels of value is shown in the following diagram.

Obtain Indirectly by Reference to Freely
Tradable Values via Control Premiums

Con trot
Prem ium

Obtain Indirectly by Reference to a Control
Valuation via Minority Interest Discount

Obtain Directly by Reference to
Actual Change of Control Transactions
or other "Control Methodologies"

Control Value

I,

Mino rity Interest
Discount

"As-if" Freely Tradable
Minority Interest Value

Obtain Directly by Reference to "Freely
Tradable" Publicly Traded Comparable
Companies or by "Build Up"
Methodologies Which Develop
Capitalization Rates by Estimating
Required Rates of Return in
Relation to Public Markets

Marketability
Discount
I,

Obtain Indirectly from Control Valuation by
Successive Application of Minority Interest
Discount and Marketability Discount

Non-Marketable

Obtain Indirectly from "Freely Tradable"
Values via Marketability Discount

Minority Interest Value

2

NACVA, International Glossary of Business Valuation Terms.
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ASSUMPTIONS AND LIMITING CONDITIONS
This valuation analysis and report were prepared in accordance with the professional standards of
the National Association of Certified Valuators and Analysts (NACVA) and the American Institute of
Certified Public Accountants (AICPA) for conducting and reporting on the valuation of a business
interest for litigation purposes.
Our approach has been to determine a value, which would provide a fair and reasonable return on
investment to an investor or owner, based upon the facts available to us at the date of this valuation.
Our opinion is based, among other things, on our analysis of the risks facing the Company and the
return on investment which would be required on alternative investments with similar levels of risk.
Internal and external factors influencing the Company's value have been reviewed, analyzed, and
interpreted as part of our valuation. Internal factors include the enterprise's financial condition,
normal operating results, depth and experience of management and the size, income distribution
expectations, the possibility of capital calls, marketability of the interest being valued and the
expected holding period of the investment. External factors include the national and local economy
in general and other factors impacting the gun and gun accessory manufacturing industry
specifically.
The opinion of value rendered in this report is based on information and representations provided,
in whole or in part, by the owners and management of the Company and third parties, including tax
returns prepared by Presnell Gage, PLLC, an Idaho CPA firm. We have not audited, reviewed or
attempted to confirm the accuracy or completeness this financial information.
We have assumed that the Company is in full compliance with all applicable federal, state and local
laws and regulations. Because we are not qualified to appraise personal property, we have relied on
tangible asset valuation information provided by the owners and management. We also have not
attempted to confirm whether or not all assets of the business are free and clear of liens and
encumbrances or that the Company had good title to all assets.
Users of this valuation report should be aware that business valuations are based upon future
earnings potential and other future events that may or may not materialize. Therefore, the actual
results achieved will vary from the projections used in this valuation and the variations may be
material.
A CPA or CVA does not purport to be a guarantor of value. Valuation of closely held companies is
an imprecise science with value being a question of fact. Reasonable people can differ in their
estimates of value. We have, however, performed conceptually sound and commonly accepted
methods of valuation in determining the estimate of value included in this report.
Our fees for this valuation are based upon our normal hourly billing rates and are in no way contingent
upon the results of our findings. We have no responsibility to update this report for events or
circumstances occurring subsequent to the date of this report.

5
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DESCRIPTION OF THE BUSINESS
HISTORY AND NATURE OF BUSINESS

Lightforce USA, Inc. is a Washington corporation owned by Ray Dennis, an Australian
citizen. Its US headquarters and state of the art manufacturing facilities are located in
Orofino, Idaho. The Company began USA operations in approximately 1992 and does
business as Nightforce Precision Optics.
The Company's primary business is the sale of various models of precision riflescopes to
the military, sportsman, competitive shooters and general consumers on a worldwide basis.
MANAGEMENT

Jeff Huber joined the Company in approximately 1992. Mr. Huber actively participated in
R&D, marketing and manufacturing activities of the Company. Mr. Huber developed several
patents for the Company and served as its Vice President until late 2011. Mr. Huber reported
to Ray Dennis and to a Board of Directors that reside in Australia. Mr. Huber's employment
with the Company terminated on August 1, 2012.
In October 2000, Mr. Huber was given an option to earn a 30% interest in the Company's
goodwill over a 6-year period ending in 2006. The contract provided for purchase of Mr.
Huber's 30% interest in the Company's goodwill upon retirement or, at Mr. Huber's option,
exchanging his 30% interest in Company's goodwill into shares in the Company.

FINANCIAL ANALYSIS
Overall Analysis of the Company's Financial Condition

Overall, the Company was in good financial condition as of August 1, 2012, as represented
on its Federal income tax return for the period ended June 30, 2012. Historical income ·
statement and balance analysis in presented in EXHIBITS 8, 9, 10 & 11 to this report. The
historical analysis was prepared by us from the Company's US Federal income tax returns.

Forecasted Financial Results

To assist in our analysis of the Company's fair market value as August 1, 2012, we
prepared a forecast of net income for years following June 30, 2012. The forecasted
income statements and forecast assumptions for the years ending June 30, 2013, 2014,
2015, 2016 and 2017 are presented in a comparative format on EXHIBITS 5 and 6.

6
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APPROACHES TO VALUATION OF A BUSINESS

There are three main approaches to valuing invested capital in closely held business
enterprises. Under each of these approaches are several different methods of valuation.
The following is a discussion of each approach and various methods we considered under
each approach.
MARKET APPROACH

The Market Approach is the most fundamental, yet difficult approach to use in a business
valuation of a private business. This approach uses information collected for sales of public
and private business enterprises that are comparable in most respects to the subject
business enterprise with similar risks. The market approach was not used for this
calculation of value engagement.
ASSET APPROACH

The Asset Approach develops an indication of value by adjusting the reported net book
values of the subject enterprise's assets (the enterprise's equity) to actual or estimated fair
market values. The asset approach was not used for this calculation of value engagement.
INCOME APPROACH

The income approach develops a valuation by converting anticipated benefit streams into a
present value amount through the application of a discount rate or capitalization rate
(required rate of return) that approximates a total rate of return on an investment comparable
to a rate of return available in the market on investments with similar characteristics.
Typically, enterprise values determined using this approach have intangible values
(goodwill) in excess of values determined using the Asset Approach.
One method for determining value under the income approach is the Discounted Cash Flow
(DCF) Method. We used the DCF method for calculating the value of Lightforce USA, Inc. 's
invested capital as of August 1, 2012. We used the Ibbotson Buildup method for
determining a Weighted Average Cost of Capital (WACC) discount and capitalization rates
to apply to projected future cash flows. Both methods are commonly used by Valuation
Analysts to determine the fair market value of a business's invested capital.
Discounted Cash Flows Method

The discounted cash flow method discounts forecasted future free cash flows of a
business enterprise by a risk adjusted discount rate to determine a present value of
the benefit stream as of the valuation date. Free cash flow represents a company's
available after-tax cash return on investment once adjustments are made for
noncash accounting entries and for working capital and capital expenditures required
to maintain the company as a going concern. Free cash flow for the business
enterprise determined by adding depreciation expense, deferred tax expense and
interest expense to and subtracting future capital expenditures and changes in
working capital cash from the after-tax net income of the subject business

7
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enterprise. 3 A Weighted Average Cost of Capital (WACC) discount and capitalization
rate is most commonly determined by using the Ibbotson Buildup method. The
Buildup method determines a long-term cost of equity capital rate by summing rates
of return for various public traded securities based upon the relative risk for each
security. The determined publicly traded discount rate is then adjusted for the
additional specific risk attributable to a specific private business enterprise being
valued. Next, the analyst determines the interest rate paid by the specific company
on long-term interest debt. The two rates are then weighted and added together
based on the amount of equity vs. debt of the specific company to arrive at the
average cost for invested capital for the subject company.
Opinion of Value of Company Invested Capital Value
The future Discounted Cash Flows were determine by analyzing historical net
income, projecting future net income of Lightforce USA, Inc. as described on
EXHIBITS 4, 5, 6, 9 and 10. The WACC discount and capitalization rates were
determined as describe on EXHIBIT 7. The Fair Market Value of Lightforce USA's
invested capital as of August 1, 2012 was determined as described on EXHIBIT 3.
It is our opinion, that the fair market value of Lightforce USA's invested capital was
$19,031,683 as of August 1, 2012.

CALCULATION OF JEFFREY HUBER'S 30% INTEREST IN GOODWILL

The next step was to determine the fair market value of Mr. Jeffrey Huber's 30% interest
in Lightforce USA, lnc.'s goodwill as of August 1, 2012, in accordance with the October
9, 2000 contract.
Goodwill is one of the assets of Lightforce USA. To determine fair market value of total
assets, a Valuation Analyst will add existing non-interest bearing liability values to the fair
market value of the Company's invested capital to determine the fair market value of the
Company's total assets. This determination is described on EXHIBIT 1. It is our opinion
that the fair market value of Lightforce USA's total assets was $24,488,013 as of August
1,2012.
The most common method for determining Goodwill of a Company is to subtract the fair
market value of the Company's tangible assets from the fair market value of total assets.
This method is called the Residual Method for determining the value of Goodwill and is
required by the Internal Revenue Service to be used by all buyers and sellers of all
businesses when allocating a price paid to the various asset categories. In the present
case, the Share Offer contract, effective October 9, 2000, provides a residual formula
that is binding on the parties to that contract. Our determination of the fair market value
of Goodwill, following the formula specified in the contract, is described on EXHIBITS 1
and 2. It is our opinion the Goodwill value of Lightforce USA, as defined in the contract,
is $11,997,661 as of August 1, 2012.

3

2013 Ibbotson SBBI Valuation Yearbook, Chapter 1, page 14.
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In accordance with the Company Share Offer contract, Jeff Huber owns a 30% interest
in the Goodwill value of Lightforce USA. It is our opinion, that the fair market value of
Jeff Huber's 30% interest in Goodwill is $3,599,000 as of August 1, 2012. 4

Rounding is used to reflect the imprecision inherent in the various assumptions used in the fair market
value determination. In our opinion, the calculation of value is reasonable and meets the required
standards discussed in the section on fair market value. The valuation has considered all of the relevant
factors reviewed during our analysis, whether referenced in this report or not.

4
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APPENDIX A
DAVID M. COOPER, CPA, CVA
Qualifications & Background

Professional Designations

David M. Cooper graduated from Boise State University in 1971 with a Bachelor
of Business Administration degree in accounting. He passed the CPA exam and was first
licensed as a Certified Public Accountant (CPA) by the State of Idaho in 1974 and has
held a CPA license from the State of Nevada since 1981. The National Association of
Certified Valuation Analysts (NACVA) further certified Mr. Cooper as a Certified Valuation
Analyst (CVA) in 1994.

Professional Work History

As a CPA and CVA, David Cooper has over 35 years of experience in business,
tax, accounting and business valuation matters.
Mr. Cooper began his accounting career as a Revenue Agent for the Internal
Revenue Service in Boise, Idaho from November 1969 to June1973. Mr. Cooper's IRS
work experience included temporary assignment to the fraud investigation division.
In June of 1973, Mr. Cooper joined the Severn Ripley Doorn regional CPA firm in
Twin Falls, Idaho as a staff accountant. Severn Ripley Doorn merged into Deloitte
Haskins & Sells, an international public accounting firm, in September 1975. Mr. Cooper
was appointed to the position of Tax Manager in the Twin Falls office of Deloitte Haskins
& Sells in May of 1976.
In September of 1978, Mr. Cooper and others in the Twin Falls office left Deloitte
to form a new Twin Falls CPA firm, Beckstead Cooper Co, which became Cooper
Norman, one of the oldest and largest CPA firms in Idaho. Mr. Cooper was an owner for
over 30 years and Managing Member of the three-office firm from 1984 to 2004. He was
Member in Charge of the Boise office of the firm until his retirement in May 2009.
On June 1, 2009, Mr. Cooper established an independent business consulting
practice. He works full-time providing valuation and CFO type services to private
businesses. Mr. Cooper also helps private businesses establish and maintain demanddriven markets for key employee ownership following his True Corporate Model™
concept.
As a CPA and CVA, Mr. Cooper assists in negotiating the purchase or sale of
privately owned businesses, in valuing private business entities, in arranging or
restructuring financing for private businesses, in helping to settle partner or shareholder
disputes, in structuring business ownership transitions, in structuring and negotiating
management incentive compensation agreements, in helping owners of private
businesses improve profits, reduce taxes and capture private business intangible values.
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Occasionally, Mr. Cooper assists in business litigation as an expert witness,
valuing private business interests, determining lost profits and analyzing a variety of
business accounting and tax issues.
Mr. Cooper has experience with most accounting and tax issues faced by privately
owned businesses and their owners. Mr. Cooper's clients include businesses and
executives from the retail, wholesale, medical service, legal service, insurance,
manufacturing, construction, banking, farming, ranching and dairy industries.

Business Ownership and Other Business Management Experience

As a private business equity owner, Mr. Cooper is a shareholder, part-time CFO
and a member of the Board of Directors of Pets Best Insurance, LLC, a national pet
insurance company, and Intelligent Employment Solutions (!ES, LLC), a regional temp
agency. Mr. Cooper owns an interest in two hydroelectric partnerships in Idaho. He
owned and was Board Chairman and CEO of a large, franchised truck stop venture in
Idaho with 12 private equity investors (for 10 years ending in January, 2001). Previously,
Mr. Cooper owned interests in two farm partnerships, a closely held Idaho bank and a
telephone resale company. Investment in and management of privately held business
interests adds substantial practical business experience to Mr. Cooper's accounting, tax
and business valuation training and experience.
In 1994 and 1998 Governors Andrus and Batt appointed Mr. Cooper to the Board
of Commissioners of the Idaho Housing and Finance Association (IHFA). In 2001,
Governor Kempthorne appointed Mr. Cooper to be Chairman of the IHFA Board of
Commissioners. IHFA employs more than 100 people, finances approximately 2500
single-family residences per year, issues more than $200M per year in tax-exempt,
mortgage revenue bonds and administers the Federal housing tax credit program and
Federal housing grants for the State of Idaho. Mr. Cooper retired from IHFA's Board of
Commissioners in July 2006 after serving for 12 years, but continues as an at-large
member of IHFA's housing foundation Board of Directors.

Professional and Other Associations

Mr. Cooper is a member of the American Institute of Certified Public Accountants
(AICPA), the Idaho State Society of CPAs and the National Association of Certified
Valuation Analysts (NACVA). He actively serves on various Committees and Task Forces
of these organizations. Mr. Cooper was an active member in CPA Associates
International (CPAAI) before his retirement from Cooper Norman in 2009.
In Twin Falls, Mr. Cooper served on the Board and/or was the Past President or
Chairman of the College of Southern Idaho Foundation, the Southern Idaho Economic
Development Council, the Twin Falls YMCA, the Twin Falls Lions Club and the Blue Lakes
Country Club. He regularly worked with the Twin Falls Area Chamber of Commerce on
various committees and task forces related to business recruitment and retention in the
2
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Magic Valley. In Boise, Mr. Cooper is a member and the Treasurer of Boise State's
College of Business and Economics Advisory Council (COBEAC) and a past member of
the Campaign Steering Committee for Boise State's Destination Distinction Campaign.

Continuing Professional Education
Mr. Cooper participates in at least 40 hours of formal professional education each
year. He attends classes sponsored by various State and national organizations on
income, estate and gift taxation, litigation support services, business valuation, computers
and business management. Mr. Cooper reads extensively and studies areas related to
his expertise.

Published Articles
Cooper, David M. "Business Succession Planning to Increase Valuation
Revenues"; IQ Idaho, November/ December 2006: 44
Cooper, David M. "Cloud Hosting of IT Services Can Save$$, Increase Security";
NACVA Ambassador's QuickRead, November 2011
Cooper, David M. "Use a Client Portal to Reduce Business Risk and Enhance
Professional Image"; NACVA Ambassador's QuickRead, April 2012
Cooper, David M. "Are You Managing Your Practice in a Cocoon?";
NACVA Ambassador's QuickRead, June 2012

Past Litigation Involving Court Testimony or Depositions

SOMMER CONSTRUCTION,
INC, et al, vs.
HOME FEDERAL BANK
CV 10-7026
R. WOOLSEY &
ASSOCIATES, INC vs.
IDAHO BANKING COMPANY
CV OC 0922277
TIM HOPKINS vs.
ADVANTAGE SALES &
MARKETING HOLDINGS, LLC

2012

Expert witness deposition testimony on lost
profits and the value of the plaintiff's
business.

2011

Expert witness deposition and trial testimony
on lost profits and the value of the plaintiff's
business.

2011

Expert witness deposition and trial testimony
on the fair market value of a limited liability
company interest.
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GREG HAGOOD, ET AL
vs. RICK J. MATHESON, ET
AL and EAGLE SILICON, LLC
CV OC 0720632
TERRANCE ZINMAN, ET AL
vs. TIM RESLER, ET AL

2011

Expert witness deposition testimony on lost
income, income tax and accounting issues

2009

Expert witness deposition testimony on
accounting issues related to a dispute
between members in an LLC.
Expert witness trial testimony on lost income,
business valuation, income tax and
accounting issues

PMG, INC. vs. LOCKHEED
MARTIN IDAHO
TECHNOLOGIES, et al,
CV-02-539-E-BLW
ZANECKI v. MOFFATT
CV OC 0620660

2007

MICHAEL P. FISHER vs.
CHRISTIAN CUSIMANO
CV OC 0509202
CHRISTINE ATKINSON v.
WILLIAM ATKINSON
CV DR 0609712
ROY L. HALL vs. GLENNS
FEERY GRAZING
ASSOCIATION, et al, Case No.
CV-03-386-6-BLW
PMG, INC. vs. LOCKHEED
MARTIN IDAHO
TECHNOLOGIES, et al,
CV-02-539-E-BLW
Central Valley Dairyman's
Assoc. v. Snake River
Dairyman's Assoc.
Estate of Albert Paulsen, et al
v. Roger Clubb, et al

2007

Robert Comstock, LLC, et al v.
Key Bank National Association
Scott H. Blick v. Letha A. Blick

2004

Expert witness on a construction job cost
accounting.
Expert witness on final equity accounting for
an Idaho Limited Liability Company.

2007

2006

Expert witness on valuation of a business
and other tax and accounting for a divorce.

2006

Expert witness on the fair value of a minority
interest in the Association.

2005

Expert witness deposition testimony on lost
income, business valuation, income tax and
accounting issues

2005

Expert witness on accounting for termination
of milk purchase and administrative services
contracts
Expert witness on Standard of Care for
CPA's
Expert witness on a lender liability claim

2005

Expert witness on valuation of a nonmarketable, minority interest in a family
farming corporation
Expert witness in support of Chapter 11
professional compensation for specialist
CPAs in the bankruptcy case

2004

Deloitte &Touche's Application
in Re: Shilo Inns, Twin Falls,
LLC, Debtor
(a bankruptcy hearing)
Randall D. Burr v. Jodi M. Burr

2004

Michael Zazula v. Purely
Supreme Food, et al
(an Arbitration case)

2003

Expert witness on valuation of a medical
practice
Expert witness to identify corporate fraud by
former CEO and rebut business valuation
testimony of plaintiff's witness

2004
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Expert witness on income tax issues in a
divorce case
Factual witness in dispute over parking lot
failure
Expert witness on valuation medical practice
and accounting for divorce

Perry (Greg) Lovell

2003

Crossroads of Idaho, Inc. v.
EHM & Lone Pine, et al
Karen Becker

1999

Marjorie Mickelson

1997

Expert witness on the value of a medical
practice for a divorce

Mary White

1997

Anna Hettinga

1996

George v. Griffin

1995

Monica Banner

1994

Expert witness on valuation of an
employment agency and accounting for
divorce
Expert witness on accounting for a dairy in a
divorce
Expert witness on the valuation of a potato
storage facility
Expert witness on valuation of dental
practice and accounting for divorce

Salmon Falls Ranch, et al v.
Salmon River Canal Company

1993

Factual witness for a dispute over crop and
other damages caused by a flood

Rick Parks

1992

Acequia, Inc. v. Vernon Clinton

1991

Sheila Okelberry

1980's

Dr. Donald Sonius

1980's

Factual witness and expert witness on
valuation of a waste management company
and accounting for divorce
Master accounting witness for plaintiff in a
Chapter 11 bankruptcy case to recover funds
owed by defendant
Expert witness on valuation of a farm
corporation and accounting for divorce
Expert witness on valuation of dental
practice and accounting for divorce

Hal Pickett

1980's

Ann Dellett v. First Security
Bank

1980's

1998

Expert witness on accounting for note due to
Pickett Ranch, Inc. for divorce
Expert witness on the valuation of a bowling
alley in a dispute where the bank trust
department was being sued for their handling
of a divorce for a person who had been
declared incompetent

5
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Jeffrey Edward Huber vs. Lightforce USA, Incorporated
Documents, Testimony and Other Information Reviewed
For Valuation Analysis and Report
By David M. Cooper, CPA, CVA

1. Amended Complaint, March 29, 2013, JEFFREY EDWARD HUBER., Plaintiff,
vs. LIGHTFORCE USA, INCORPORATED, Defendant, Case No. CV 2012-336.
2. Protective Order, February 12, 2013, JEFFREY EDWARD HUBER., Plaintiff, vs.
LIGHTFORCE USA, INCORPORATED, Defendant, Case No. CV 2012-336.
3. Company Share Offer, effective the 9th day of October, 2000, by and between
Lightforce USA, Inc. and Jeff Huber. (Bates No. NF00697 through 0698)
4. DEED OF NON DISCLOSURE, NON COMPETITION AND ASSIGNMENT,
dated February 7, 2011, by and between Lightforce USA, Inc. and Jeff Huber.
(Bates No. NF00699 through 0709)

5. 12 Month Notice of Intent to Renegotiate or to Terminate Employment, effective
the 1st day of August 2011, by and between Lightforce USA, Inc. and Jeff Huber.
(Bates No. NF00710 through 0711)

6. E-mail from Hope Coleman to Nightforce Optics Managers regarding Fiscal Year
2012 Results, dated July 3, 2012. (Bates No. NF00712)
7. Lightforce USA, Inc., dba Nightforce Optics, 2011 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the fiscal year ended 6/30/2012. (Bates
No. NF00752 through 0816)
8. Lightforce USA, Inc., dba Nightforce Optics, 2010 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the fiscal year ended 6/30/2011. (Bates
No. NF00001 through 0024)
9. Lightforce USA, Inc., dba Nightforce Optics, 2009 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the fiscal year ended 6/30/2010. (Bates
No. NF00025 through 0031)
10. Lightforce USA, Inc., dba Nightforce Optics, 2009 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the short-year (6 months) ended
6/30/2009. (Bates No. NF00032 through 0053)
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11. Lightforce USA, Inc., dba Nightforce Optics, 2008 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the calendar year ended 12/31/2008.
(Bates No. NF00054 through 0069)
12. Lightforce USA, Inc., dba Nightforce Optics, 2007 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the calendar year ended 12/31/2007.
(Bates No. NF00070 through 0087)
13. Ughtforce USA, Inc., dba Nightforce Optics, 2006 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the calendar year ended 12/31/2006.
(Bates No. NF00088 through 0102)
14. Ughtforce USA, Inc., dba Nightforce Optics, 2005 U.S. CORPORATION
INCOME TAX RETURN, Form 1120, for the calendar year ended 12/31/2005.
(Bates No. NF00103 through 0119)
15. List of Board of Directors Members for 2010, 2011 and 2012 for Lightforce USA,
Inc. (Bates No. NF02150)
16. List of Lightforce Australia Scope Accessory Sales for calendar years 2010, 2011
and 2012 for Lightforce USA, Inc. (Bates No. NF02151 through 2171)
17. Promissory Note dated December 7, 2010 for $155,400.00 from Raymond Leigh
Dennis to Lightforce USA, Inc. (Bates No. NF02172)
18.Aged Accounts Receivable Lists as of June 30, 2010, 2011 and 2012 for
Lightforce USA, Inc. (Bates No. NF02173 through 2430)
19. Book Depreciation Schedules for the calendar year ended December 31, 2010
and the fiscal years ended June 30, 2011 and 2012 for Lightforce USA, Inc.
(Bates No. NF02431 through 2461)
20. Emails between Russell Mack and Paul Mangano of L-3, a top ten defense
contractor to the US government and its allies, and Hope Coleman and Ray
Dennis, between February 1 and May 28, 2013, regarding L-3 interest in
acquisition of Lightforce USA, Inc. (Bates No. NF02462 through 2466)
21. Accounts Payable Lists as of June 30, 2011 and 2012 for Lightforce USA, Inc.
(Bates No. NF02585 through 2595)
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22. Physical Inventory Lists as of June 30, 2011 and 2012 for Lightforce USA, Inc.
(Bates No. NF019894 through 19917 and NF020016 through 20044)
23. Riggins Property Expenses from January 1, 2012 through June 30, 2012 for
Lightforce USA, Inc. (Bates No. NF020045 through 20082)
24. Interview of Jeff Huber, at Jeff Sykes office, April 17, 2013.
25. Agenda and Handouts for April 2011 Nightforce Board Meeting. (Bates No.
JH00363 through 00406)
26. Industry Profile - Gun & Ammunition Manufacturing, First Research, a D&B
Company, NAICS CODES: 332992 and 332994, June 17, 2013.
27. 2013 Valuation Yearbook, Market Results for Stocks, Bonds, Bills, and Inflation
1926-2012, Ibbotson SBBI published by Morningstar, Inc.
28. Present Value Table 1, McGraw-Hill.
29. Property Valuation Data from the Clearwater County Assessor's office.

Appendix "B"
Page 3 of 3

1065

Lightforce USA, INC
Fair Market Value (FMV) of Jeff Huber's 30% Interest in Goodwill
As of August 1, 2012
Value of Company Total Assets:
Basic Principles Applied:
Equity + Alf Liabilities = Assets
Invested Capital = Equity + Long-term Interest Bearing Debt
Value of Invested Capital (Stockholders' Equity)
Value of Interest Bearing Long-Term Debt (IBD) (See EXHIBIT 8)

17,648,767
1,382,916

92.73%
7.27%

Value of Invested Capital (See EXHIBIT 3)

19,031,683

100.00%

Value of Other Debts (Current+ Deferred) (See EXHIBIT 8)

Total Valuation Price of Business Assets (including Goodwill)

5,456,330

24,488,013

Value of Company Goodwill Using Residual Method, As Defined in October 9, 2000 Contract:
Total Valuation Price of Business Assets
Less:
Stock (inventory)
Land, Building, Plant & Equipment at FMV (See EXHIBIT 2)

24,488,013

Net FMV of Goodwill, per contract

11,997,661

Jeff Huber's% Interest in Company's Goodwill

Jeff Huber's Interest in Goodwill as of August 1, 2012
Rounded

(9,472,412)
(3,017,940)

30%
3,599,298

3,599,000

EXHIBIT 1
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Lightforce USA, INC
Fair Market Value (FMV) of Land, Buildings, Plant & Equipment - Orofino
As of August 1, 2012

Costs per Book Depreciation Schedule:

Cost

Land - Orofino
Hazen Road & Parking - Orofino
Buildings - Orofino
Subtotal Land and Buildings
Plant & Equipment - Orofino
Total Manufacturing Fixed Assets

153,827
27,651
967,263
1,148,741
2,874,042
4,022,783

Real Estate Market Value Per Clearwater County Assessor:
Land - Orofino
Buildings - Orofino
Hazen Road & Parking - Orofino
Total Orofino Real Estate Market Value per Assessor

Fair Market Value of Land, Buildings, Plant & Equipment:
Land - Orofino
Hazen Road & Parking - Orofino
Buildings - Orofino
Subtotal Land and Buildings
Plant & Equipment - Orofino
Total FMV Orofino Manufacturing Fixed Assets

Accum.
Depreciation

(4,125)
(249,220)
(253,345)
(1,128,526)
(1,381,871)

Net Book
Value
153,827
23,526
718,043
895,396
1,745,516
2,640,912
(EXHIBIT 8)
Market
Value
35,156
included
1,095,071
1,130,227

Market
Value
153,827
23,526
1,095,071
1,272,424
1,745,516
3,017,940

EXHIBIT 2
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Lightforce USA, INC
Fair Market Value (FIVIV) of Company Invested Capital
Discounted Cash Flows Method
As of August 1, 2012

End of Period

Forecasted Future
Cash Flows
(See EXHIBIT 3)

Present Value
Factor@
Disc. Rate of 25%

Discounted
Cash Flows

6/30/2013

3,235,000

0.800

2,588,000

6/30/2014

3,596,608

0.640

2,301,829

6/30/2015

3,993,327

0.512

2,044,583

6/30/2016

4,428,667

0.410

1,815,754

6/30/2017

4,906,492

0.328

1,609,329

26,439,596

0.328

8,672,187

Terminal Value

Indicated FMV of Invested Capital as of August 1, 2012

19,031,683

EXHIBIT 3
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Lightforce USA, INC
Forecasted Free Cash Flows
6/30/2013
Forecasted Net Income (See EXHIBIT 5)
Add Depreciation & Amortization
*
Add Interest Expense (Net of Taxes)
Add Deferred Tax Change (none in forecast)
Less Fixed Asset Replacements
*
Less Increases in Working Capital Cash
**
Forecasted Free Cash Flow

3,645,544
336,481
90,260
0
(396,000)
(441,285)
3,235,000

6/30/2014

6/30/2015

4,012,792

4,418,662

365,943
99,286
0
(396,000)
(485,413)

395,405
109,215
0
(396,000)
(533,955)
3,99:.L327

3,596,608

6/30/2016
4,867,014
424,868
120,136
0
(396,000)
(587,350)
4,428,667

(Expected Long-Term Growth Rate=

Forecasted long-term Free Cash Flow (See EXHIBIT 6)

6/30/2017
5,362,097
454,330
132,150
0
(396,000)
(646,085)
4,906,492
5.48%)

26,439,596

Forecasted Terminal Value
Projected Fixed Asset Deprecation Cost (See EXHIBIT 6).

** Projected using historical average Working Capital as a % of revenue:
Projected revenue for current year
Projected revenue for prior year
Projected increase in revenue
Historical % of WC to Sales
Projected Change in WC

5,175,368
19.57%

WACC Capitalization Rate (See EXHIBIT 7)

*

Terminal Value

34,450,909
(31,319,008)
3,131,901
14.09%
441,285

37,896,000
(34,450,909)
3,445,091
14.09%
485,413

1069

EXHIBIT 4

41,685,600
(37,896,000)
3,789,600
14.09%
533,955

45,854,160
(41,685,600)
4,168,560
14.09%
587,350

50,439,576
(45,854,160)
4,585,416
14.09%
646,085

Lightforce USA, INC
Forecasted Income Statements

Historical

Projected

Revenue Growth Rate

6/30/2012
Revenue
Revenue
Other revenue
Total Revenue

= 10.00%

10.00%
6/30/2014

6/30/2013

10.00%
6/30/2015

10.00%
6/30/2016

10.00%
6/30/2017

31,319,008

100.00%

34,450,909

100.00%

37,896,000

100.00%

41,685,600

100.00%

45,854,160

100.00%

50,439,576

100.00%

31,319,008

100.00%

34,450,909

100.00%

37,896,000

100.00%

41,685,600

100.00%

45,854,160

100.00%

50,439,576

100.00%

Cost of Sales

18,680,924

59.65%

20,549,016

59.65%

22,603,918

59.65%

24,864,310

59.65%

27,350,741

59.65%

30,085,815

59.65%

Gross Profit

12,638,084

40.35%

13,901,892

40.35%

15,292,082

40.35%

16,821,290

40.35%

18,503,419

40.35%

20,353,761

40.35%

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.98%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

996,665
2,028,206
242,534
45,475
37,896
517,600
154,270
22,738
365,943
617,705
76,044
530.431
219,797
54,730
3,374,156
(185,483)

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.97%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

1,096,331
2,231,026
266,788
50,023
41,686
569,361
169,697
25,011
395,405
679,475
83,648
583,474
241,776
60,202
3,711,572
(204,032)

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.95%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

1,205,964
2,454,129
293,467
55,025
45,854
626,297
186,667
27,512
424,868
747,423
92,013
641,822
265,954
66,223
4,082,729
(224,435)

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.93%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

1,326,561
2,699,542
322,813
60,527
50,440
688,926
205,334
30,264
454,330
822,165
101,214
706,004
292,550
72,845
4,491,002
(246,878)

2.63%
5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
0.90%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

Operating Expenses:
Compensation-Officers & Mgt Fees
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit sharing, etc.
Employee benefit
Consulting fees
Meals & Entertainment
Other operating expenses
Riggins property expenses

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

0.39%
5.35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%

45,231
2,788,559
(153,292)

0.14%
8.90%
-0.49%

906,059
1,843,823
220,486
41,341
34,451
470,546
140,246
20,671
336,481
561,550
69,131
482,210
199,815
49,754
3,067,415
(168,621)

Total Operating Expenses

6,513,454

20.80%

8,275,356

24.02%

9,098,706

24.01%

10,001,445

23.99%

10,991,511

23.97%

12,077,638

23.94%

6,124,630

19.56%

5,626,536

16.33%

6,193,375

16.34%

6,819,845

16.36%

7,511,907

16.38%

8,276,122

16.41%

4,635

0.01%

17,225

0.05%

18,948

0.05%

20,843

0.05%

22,927

0.05%

25,220

0.05%

22,745

0.07%

20,671

0.06%

22,738

0.06%

25,011

0.06%

27,512

0.06%

30,264

0.06%

Net Operating Income (Loss)
other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)
Income taxes (Fed, State & Deferred)
Total Other Income (Expense)
Net Income (Loss)

(2,192,668)

-7.00%

(2,018,888)

-5.86%

(2,222,269)

-5.86%

(2,447,037)

-5.87%

(2,695,333)

-5.88%

(2,969,508)

-5.89%

(2,165,288)

-6.91%

(1,980,992)

-5.75%

(2,180,583)

-5.75%

(2,401,183)

-5.76%

(2,644,893)

-5.77%

(2,914,025)

-5.78%

~ 5 9 _ . ~ 12.64%

_3,64,5,544

. 10.58%

~4,012,792

10.59%

4,418,662 .

10.60%

4,867,014

10.61%

_____5__.lS:2,097

10.63%
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EXHIBIT 5

Lightforce USA, INC
June 30, 2013 thru 2017 Forecast Assumptions
3-Year
Historical
Average

%
Used

Assumptions

Revenue
Revenue Annual Growth Rate

30.16%

10.00%

Rapidly accelerating growth rate. Used 2013 Ibbotson SBBI historical growth rate for terminal value.

Variable & Semi-variable Costs:
Cost of Sales

61.60%

59.65%

Cost as% of sales trending down. Used 2012 cost% of sales.

Compensation Officers & Management Fees
Compensation Officers
Management Fees
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Advertising
Pension, profit sharing, etc.
Employee benefit
Consulting expense
Meals & Entertainment
Other operating expenses
Riggins property expenses

2.63%
0.93%
1.70%
6.70%
0.64%
0.12%
0.10%
1.11%
0.27%
0.06%
1.63%
0.19%
1.20%
0.58%
0.12%
7.43%
n/a

Fixed Costs:
Depreciation as % of cost

7.44%
Average

Building & equipment cost beginning of year
Projected fixed asset additions during year
Building & equipment cost beginning of year
Assumed annual depreciation
Other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)

396,000
395,405

0.05%
0.00%
0.06%
0.00%

Income taxes (Fed, State & Deferred)
Change in Working Capital

5.35%
0.64%
0.12%
0.10%
1.37%
0.41%
0.06%
1.63%
0.20%
1.40%
0.58%
0.14%
8.90%
-0.49%

14.09%

Management is provided by US and Australia. Used historical average cost % of sales.

Cost as% of sales trending down. Used 2012 cost% of sales.
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as % of sales trending up. Used 2012 cost% of sales.
Cost as% of sales trending up. Used 2012 cost% of sales.
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as% of sales trending up. Used 2012 cost% of sales.
Cost as % of sales trending up. Used 2012 cost % of sales.
Cost as % of sales fluctuates, depending upon circumstance. Used
Cost as% of sales trending up. Used 2012 cost% of sales.
Cost as% of sales trending up. Used 2012 cost% of sales.
Used 2012 cost% of sales.

Depreciation
6/30/2013
4,126,588
396,000
4,522,588
336,461

=

historical average cost% of sales.
historical average cost % of sales.
historical average cost% of sales.

historical average cost % of sales.
historical average cost % of sales.

historical average cost % of sales.

as a % of cost is trending down. Used 2012 depreciation rate as % of cost.
6/30/2014
6/30/2015
6/30/2016
6/30/2017
4,522,588
4,918,588
5,314,588
5,710,588
396,000
396,000
396,000
396,000
4,918,588
5,314,588
5,710,588
6,106,588
.
--- ·-. . --·-. --454,330
395,405
424,868
365,943

---

0.05%
0.00%
0.06%
0.00%

Income as % of sales fluctuates, depending upon circumstance. Used historical average income % of sales.
Rent income is negligible. Used zero.
Income as % of sales fluctuates, depending upon circumstance. Used historical average income % of sales.
Gains (Losses) are negligible. Used zero.

-35.64%

Income taxes are a% of Net Operating Income plus Other Income. Used 2012 % of Net Operating Income.

14.09%

Change in WC as a % of change in sales fluctuates, depending upon circumstances.
Used historical average change as % of average change in sales.
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EXHIB1T6
Page 1 of 2

Lightforce USA, INC
June 30, 2013 thru 2017 Forecast Assumptions
3-Year
Historical
Average
Assumed 5-Year Annual Revenue Growth Rate to Apply:
Average Growth Rate for Last 3 Years
30.16%
Lowest Annual Growth Rate in Last 5 Years
in Last 5 Years (6/30/2010)
8.79%
Middle of Range
19.48%
Assumed 5-Year Annual Growth Rate

%
Used

10.00%

Assump_tions

Annual growth rate for last five years ranged from 8.79% to 57.8%, trending up. Used 10% to be conservative.

Assumed Long-Term Earnings Growth Rate to Apply:
Long-Term Historical Growth Rate (lbbotson's SBBI 2013 Yearbook):
Long-Term US Bond Yield
2.41%
Inflation-Indexed Bond Yield
-0.15%
Inflation Estimate
2.26%
Long-Term GDP Growth Rate
3.22%
Long-Term Nominal Growth Rate
5.48%
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EXHIBIT 6
Page 2 of 2

Lightforce USA, INC
Weighted Average Cost of Capital
For Use with Free Cash Flow
Rate
Cost of Equity Capital (Ibbotson Build-Up Method):
Risk-Free Rate (Ibbotson SBBI 2013 Valuation Yearbook)
Market Equity Risk Premium (Ibbotson SBBI 2013 Valuation Yearbook)
Size Premium (Ibbotson SBBI 2013 Valuation Yearbook)
Industry Premium (Ibbotson SBBI 2013 Valuation Yearbook) (SIC Code 34)
Discount Rate for Publicly Traded Small Cap Stocks
Specific Company Risk Premiums:
Depth of Management
Economic Issues -- Gun Manufacturing Industry
Market Concentration
Competition
Total Equity Rate for Subject Company

Weight

2.41 %
6.70%
11.65%
1.94%
22.70%
1.00%
1.50%
1.00%
0.50%
26.70%

92.73%

Cost of Interest Bearing Debt (IBD):
Average interest rate on Company IBD for 2012 (See EXHIBIT 11)
Less income taxes
Total Debt Rate for Subject Company

6.31%
-2.25%
4.06%

7.27%

Weighted Average Cost of Invested Capital (Rate times Weight):
Weighted Cost of Equity
Weighted Cost of 180
Weighted Average Cost of Invested Capital (Discount Rate)
Less: Long-Term Historical Growth Rate (see EXHIBIT 6)
Weighted Average Cost of Invested Capital (Capitalization Rate)

24.76%
0.30%
25.05%
-5.48%
19.57%

EXHIBIT 7
1073

Lightforce USA Inc.
Normalized Balance Sheet
Per Tax Return
6/30/2012
Current assets
Cash
Accounts receivable
Inventories
Deposits with suppliers
Other current assets

300
7,768,509
9,472,412
0
348,199

0.00%
37.14%
45.29%
0.00%
1.66%

Total Current Assets

17,589,420

84.09%

Property, Plant, and Equipment
Buildings & equipment
Land
Accumulated depreciation

Normalizing Adjustments
Dr
Cr

4,099,972

257,632
421,500

4,126,588
575,327
(1,483,907)

102,036

Normalized
6/30/2012

300
3,668,537
9,472,412
0
348,199

0.00%
22.59%
58.33%
0.00%
2.14%

13,489,448

83.07%

3,868,956
153,827
(1,381,871)

Net Property, plant, and equipment

3,218,008

15.39%

2,640,912

16.26%

Other assets
Notes receivable - Dennis & Huber
Other
Total Assets

103,879
4,991
20,916,298

0.50%
0.02%
100.00%

103,879
4,991
16,239,230

0.64%
0.03%
100.00%

1,168,971
1,274,814
2,634,554

5.59%
6.09%
12.60%

1,168,971
1,274,814
2,634,554

7.20%
7.85%
16.22%

5,078,339

24.28%

5,078,339

31.27%

1,382,916
377,991

6.61%
1.81%

1,382,916
377,991

8.52%
2.33%

Total Liabilities

6,839,246

32.70%

6,839,246

42.12%

Stockholders' equity:
Common Stock
Retained Earnings

500
14,076,552

0.00%
67.30%

500
9,399,484

0.00%
57.88%

Total Stockholders' Equity

14,077,052

67.30%

9,399,984

57.88%

Total Liabilities & Equity

20,916,298

100.00%

16,239,230

100.00%

Current Liabilities
Accounts payable
Mortgages, etc. payable in < 1 year
Other current liabilities
Total Current Liabilities
Long-term Liabilities
Mortgages, etc. payable in > 1 year
Deferred taxes

4,677,068

4,779,104

4,779,104

Normalization Adjustments:
1.

Reclassified past due related party receivables to distributions of profit.
Related Party Receivables

2.

4,099,972

Removed property unrelated to manufacturing business from balance sheet.
Riggins Property
421,500
Land
257,632
Improvements
Accum Depr
(102,036)

EXHIBIT 8
1074

Lightforce USA Inc.
Normalized Income Statement
PerTax Return
6/30/2012
Revenue
Revenue
Other revenue
Total Revenue

Normalizing Adjustments
Cr
Dr

Normalized
6/30/2012

31,319,008

100.00%
0.00%
100.00%

31,319,008
0
31,319,008

100.00%
0.00%
100.00%

Cost of Sales

18,680,924

59.65%

18,680,924

59.65%

Gross Profit

12,638,084

40.35%

12,638,084

40.35%

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

31,319,008

Operating Expenses:
Compensation of officers
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit sharing, etc.
Employee benefit
Consulting expense
Management fees
Meals & Entertainment
Other operating expenses
Riggins Property Expenses
Total Operating Expenses

6,666,746

0.39%
5.35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%
0.00%
0.00%
0.14%
8.90%
0.00%
21.29%

Net Operating Income (Loss)

5,971,338

4,635

Other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)
Income taxes (Fed, State & Deferred)
Total Other Income (Expense)
Net Income (Loss)

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373
0
0
45,231
2,788,559
(153,292)
6,513,454

0.39%
5.35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%
0.00%
0.00%
0.14%
8.90%
-0.49%
20.80%

19.07%

6,124,630

19.56%

22,745
0
(2,192,668)

0.01%
0.00%
0.07%
0.00%
-7.00%

4,635
0
22,745
0
(2,192,668)

0.01%
0.00%
0.07%
0.00%
-7.00%

{2, 165,288l

-6.91%

(2,165,288)

-6.91%

3,806,050

12.15%

3,959,342

12.64%

45,231
2,788,559

153,292

0

153,292

Normalization Adjustments:
Removed expenses for the Riggins Property from the income statement.
153,292
Riggins Property Expenses

1.
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Lightforce USA Inc.
Comparative Historical Income Statements

Revenue growth rate
Revenue
Revenue
Other revenue
Total Revenue

=

6/30/2012
57.8%

6/31/2011
23.9%

6/30/2010
8.79%

6/30/2009

12/31/2008
29.4%

12131/2007
32.6%

6 MONTHS

31,319,008

100.00%

19,843,985

100.00%

16,022,186

100.00%

8,460,807

100.00%

14,154,821

100.00%

10,937,565

100.00%

31,319,008

100.00%

19,843,985

100.00%

16,022,186

100.00%

8 460,807

100.00%

14,154,821

100.00%

10,937,565

100.00%

Cost of Sales

18,680,924

59.65%

12,275,989

61.86%

10,138,080

63.28%

4,682,957

55.35%

7,997,636

56.50%

5,873,372

53.70%

Gross Profit

12,638,084

40.35%

7,567,996

38.14%

5,884,106

36.72%

3,777 850

44.65%

6,157 185

43.50%

5.064,193

46.30%

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

0.39%
5.35%
0.47%
0.01%
0.06%
1.37%
0.41%
0.03%
0.98%
1.57%
0.20%
1.40%

120,299
1,557,525
49,350
48,427
24,800
235,480
35,749
24,300
245,042
459,069
28,905

289,315
1,104,568
43,499
16,655
16,292
123,802
37,438
4,283
227,513
160,489
34,931
66,296
71,826
480,000
10,938
958,142

1.81%
6.89%
0.27%
0.10%
0.10%
0.77%
0.23%
0.03%
1.42%
1.00%
0.22%
0.41%
0.45%
3.00%
0.07%
5.98%

191,183
478,146
10,347

2.26%
5.65%
0.12%
0.70%
0.10%
1.11%
0.27%
0.06%
1.22%
0.82%
0.46%
0.76%

295,625
804,833
38,492

2.09%
5.69%
0.27%

233,846
522,259
45,032

2.14%
4.77%
0.41%

16,531

0.12%
0.84%
0.35%

8,576
74,287

0.08%
0.68%
0.57%

Operating Expenses:
Compensation of officers
Salaries & wages
Repairs & maintenance
Bad debts
Rents
Taxes (excluding income taxes)
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit sharing, etc.
Employee benefit
Consulting expense
Management fees
Meals & Entertainment
Other operating expenses
Total Operating Expenses
Net Operating Income (Loss)
Other Income (Expenses):
Interest income
Rent income
Other income
Gains (Losses)
Income taxes (Fed, State & Deferred)
Total Other Income (Expense)
Net Income (Loss)

45,231
2,788,559

0.14%
8.90%

1,468,457

0.61%
7.85%
1.19%
0.24%
0.12%
1.19%
0.18%
0.12%
1.23%
2.31%
0.15%
1.79%
1.29%
2.11%
0.15%
7.40%

6,666,746

21.29%

5,356,766

27.93%

~987

22.76%

1 875 260

22.16%

3,147,557

22.24%

2,599 918

23.77%

5,971,338

19.07%

2,211,230

10.21%

2,238,119

13.97%

1,902,590

22.49%

3,009,628

21.26%

2,464,275

22.53%

4,635

0.01%

21,234

0.11%

19,178

0.10%

513
1,638
4,227

0.01%
0.02%
0.05%

0.03%
0.02%

0.07%

0.04%
0.01%
0.00%

4,171
3,263

22,745

5,875
1,200
648

(2,192,668)

-7.00%

(1,174,494)

-5.92%

(757,104)

-4.73%

(705,334)

-8.34%

(1,118,396)

-7.90%

7,518
450
2,189
(647)
(1,001,561)

0.07%
0.00%
0.02%
-0.01%
-9.16%

(2,165,288)

-6.91%

(1,134,082)

-5.71%

(749,381)

-4.68%

(698,956)

-8.26%

(1,110,962)

-7.85%

(992,051)

-9.07%

3,806,050

12.15%

1077148

4.49%

14.23%

1,898,666

13.41%

~224

13.46%

354,764

255,701
419,266
29,632

~738

1076
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9.29%

58,846

8,154
93,513

22,945
4,664
102,811
69,662
38,776

118,948

50,196
145,901
156,101
49,703

576,264

1.74%
0.10%
6.81%

2,237
294,293
12,550
1,149.546

1.03%
1.10%
0.35%
0.09%
0.02%
2.08%
0.09%
8.12%

64,663

146,987
8,299

1,203 634

12,601

62,742
115,797
192,086
29,754
10,939
274,904
6,415
816,810

1.06%
1.76%
0.27%
1.89%
0.10%
2.51%
0.06%
7.47%

206,471

Lightforce USA Inc.
Comparative Historical Balance Sheets
6/30/2012
Current assets
Cash
Accounts receivable
Related party receivable
Inventories
Deposits with suppliers
Other current assets
Total Current Assets
Property, Plant, and Equipment
Buildings & equipment
Land
Accumulated depreciation

6/30/2011

6/30/2010

6/30/2009
6 MONTHS

12/31/2008

-

12/31/2007

2.90%
17.98%
26.36%
33.43%
0.27%
0.35%

237,381
1,649,795
2,771,928
3,566,024
214,557

2.27%
15.79%
26.54%
34.14%
2.05%

1,538,669
2,163,664

16.61%
23.36%

69,284
1,457,338

0.90%
18.99%

406,948
1,725,660

6.76%
28.66%

3,859,596
3,000

41.67%
0.03%

3,345,933
776,367
309,422

43.61%
10.12%
4.03%

2,002,827
323,903

33.26%
5.38%

1.66%

370,825
2,300,847
3,373,177
4,276,848
34,301
45,158

84.09%

10 401,156

81.29%

~439,685

80.80%

7,564 929

81.67%

5,958,344

77.66%

~338

74.06%

300
3,668,537
4,099,972
9,472,412

0.00%
17.54%
19.60%
45.29%

348,199
17 589,420

4,126,588
575,327
(1,483,907)

2,362,297
575,327
(931,899)

2,708,612
575,327
(1,176,941)

1,833,101
575,327
(710,714)

1,448,548
575,327
(462,001)

1,746,654
575,327
(607,902)

2,005,725

19.20%

1,697,714

18.33%

1,714,079

_22.34%

1,561,874

25.94%

100.00%

__1_Q_,445,410

100.00%

9,262,643

100.00%

7,672,423

95.97%

~212

100.00%

486,616
950,000
336,494

3.80%
7.42%
2.63%

153,669

1.47%

65,137

0.70%

80,016

1.04%

241,560

4.01%

278,028

2.66%

571,701

6.17%

114,448

1.49%

169,720

2.82%

24.28%

~110

13.86%

431,697

4.13%

636,838

6.88%

194,464

2.53%

--m200

6.83%

1,382,916
377,991

6.61%
1.81%

431,138
279,954

3.37%
2.19%

514,339
232,520

4.92%
2.23%

607,794
239,895

6.56%
2.59%

653,776
249,701

8.52%
3.25%

760,566
173,550

12.63%
2.88%

Total Liabilities

6,839,246

32.70%

2,484,202

19.42%

1,178,556

11.28%

1,484,527

16.03%

1,097 941

14.31%

1,345,396

22.34%

Stockholders' equity:
Common Stock
Retained Earnings

500
14,076,552

0.00%
67.30%

500
10,310,502

0.00%
80.58%

500
9,266,354

0.00%
88.71%

500
7,777,616

0.01%
83.97%

500
6,573,982

0.01%
85.68%

500
4,675,316

0.01%
77.65%

Total Stockholders' Equity

14,077,052

67.30%

__!Q_.311,002

80.58%

9,266,854

88.72%

7,778 116

83.97%

6,574,482

85.69%

~.816

77.66%

Total Liabilities & Equity

20,916,298

100.00%

12,795,204

100.00%

10,445,410

100.00%

9,262,643

100.00%

7,672,423

100.00%

~212

100.00%

Net Property, plant, and equipment
Other assets
Notes receivable - Dennis & Huber
Other
Total Assets

Current Liabilities
Accounts payable
Mortgages, etc. payable in< 1 year
Other current liabilities
Total Current Liabilities
Long-term Liabilities
Mortgages, etc. payable in> 1 year
Deferred taxes

3,218,008

15.39%

2,106,998

16.47%

103,879
4 991
20,916,298

0.50%
0.02%
100.00%

287,050

2.24%

12,795,204

1,168,971
1,274,814
2,634,554

5.59%
6.09%
12.60%

5,078,339

--
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Lightforce USA Inc.
Comparative Historical Balance Sheets
6/30/2012

Retained Earnings:
Beginning balance
Current year net income (loss)
Distributions
Ending balance

6/30/2011

6/30/2010

6/30/2009
6 MONTHS

12/31/2008

12/31/2007

10,310,502
3,806,050
(40,000)

9,266,354
1,077,148
(33,000)

7,777,616
1,488,738

6,573,982
1,203,634

4,675,316
1,898,666

3,236,092
1,472,224
(33,000)

14,076,552

10,310,502

~266,354

7,777,616

6,573,982

4,675 316

1,079,897

1,164,211

1,715,822

1,340,559

Change in Working Capital
Less change in related party receivable
WC net of related party
Change in WC as % Revenue change

3,883,035
(726,795)
3,156,240
27.51%

620,058
(601,249)
18,809
0.49%

Change in Buildings & Equipment
Depreciation as % of Cost
Average normal change (2007 • 2011)

1,417,976
7.44%
352,776

Interest as% of Avg Debt
Average debt
Interest expense
Interest rate
Average rate

2,019,434
127,496
6.31%
5.59%

14.28%

-20.45%

53.33%

49.86%

346 315
9.05%

615,643
9.63%

86,447
5.61%

298,106
8.35%

151,040
7.99%

947,739
35,749
3.77%

561,067
37,438
6.67%
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91 c~ e,r :_ _9. 2013 2: 27PM

No. 1415

PARCEL: RP 23N01E096472 A

LIGHXFORCE US A
*

INC

*TREND

F9=MS
F17~DD Fl9:SP
F23~A~
LEGAL DESCRIP~ION
T23N RlE SEC 9
124. 090 AC
SE4SW4, S2SE4

T.AX # 27 LESS TAX# 155
ProVal Area Number 1
CODE AREA

33 6 HAZEN LANE

ID 83544

0ROJ!1NO

1 ~·.Js:ss

9-00 0 0

OWNER CD

PARC TYPE

LOC CODE

BFFDATE 1011986
PREV PARCEL

EXPDATE

----

X for parcel~omments
CAT/ST# RY

5 1
5 2

2oio
2010

QUANTITY

UN

VALUE

117974
6116

AC
AC

2354
161

124090

TOTALS

HO MR.KT

HO EXMP

CB MRKT

OTHER

~ c9D()
~ E X T PARCEL NUMBER RP - - - - - - A

FKeys:

F2=TX
F8=CT

F3=Exit
F13=TM

FS=SS
F18-HS

F6~NM
F20=Srch

F7-LG
F22=EU

EXHIBIT

B
1079

Sep. 9. 2013 2:27PM

!~' " ..~~N.lf.}i2~.~~?!sTORY

PARCEL, RP 23N01E096472 A

No. 1415

INQUIRY

P. 3

HISTORY Y E A R ~
LEGAL DESCRIPTION
T23N RlE SEC J
124.090 AC

NAME/ADDRESS
LIGHTFORCE US A INC

SE4SW4, S2SE4

TAX# 27 LESS TAX# 155
CODE AREA

3 3 6 HAZEN LANE

OROFINO
CAT

5
5

RY
2010
2010

TOTALS
F1=Help

90000

ID 83544

QUANTITY
117974
6116

UN

VALUE

AC

2242

AC

153

HO MR.KT

HO EXMP

CB MRKT

HB MR.KT

124090

FJeExit

F6-NEXT HISTORY

F7eLEGAL

F8-CAT

Fl2=MASTER

1080

No. 1415

Sep. 9. 2013 2:27PM
PARCEL: RP 23N01E096472 A

HISTORY YEAR

2011

LEGAL DESCRIPTION

NAME/ADDRESS

LIGHTPORCE US A

P. 4

INC

124,090 AC

T23N RlE SEC 9

SE4SW4, S2SE4
TAX# 27 LESS TAX# 155

CODE AREA

3 3 6 HAZEN LANE

OROFINO
C:AT
5
5

RY

2010
2010

TOTALS

Fl=Help

90000

ID 83544

QUANTITY
117974
6116

124090

F3~Exit

UN
AC
AC

VALUE

HO MRKT

HO BXMP

CB MRJ(T

HS MRKT

2242
153

2395

F6~NEXT HISTORY

F7=£EGAL

~8-CAT

F12cMASTER

1081

ID/
PARCEL: RP 23N01El53010 A

F9=1'!8

F17=VD F19~SP
LIGHTFORCE US A

INC

*TREND

W2NW4,

*

F23""1iG

LEGAL DESCRIPTION
T23W RlE SEC 15 24 0. 00

AC

SW4

ProVal Area Number 1
3 3 6 HAZEN LANE

CODE AREA

~----

OROFINO

ID 83544

X for parcel~omment~
CAT/ST# RY
QUANTITY
5 1 2010
240000

TOTALS

FKeys:

UNAC

240000

F2=TX
FBwCT

F3aExit
F13=TM

VALVE

9-0000 OWNER CD

PARC TYPE
EFFDATE

11251980

LOC CODE
EXPDATE

PREV PARCEL

HO MRJ(T

HO EXMP

-~~-

CB MR.KT

OTHER

4788

~

~0\~

~NEXT PARCEL NUMBER R P - - - - ~ - A
F5~SS
F6~NM
F7~LG
FlB~HS
F20=Srch F22~EU

1082

P. 6

No. 1415

Sep. 9. 2013 2:27PM
PARCEL: RP 23N01El53010 A

HYSTORY YEAR

NAME/ADDRESS
LIGHTFORCE US A INC

2012
LEGAL DESCRIPTION
T23N RlE SEC 15 24 0. 00

AC

W2NW4, SW4

CODE AREA

336 HAZE'N LANE
ID 83544

OROFINO

CAT
5

RY

2010

TOTALS
Fl=Help

90000

QUANTITY
240000

240000

F3=Exit

UN

VALUE

AC

4560

HO MR1<T

HO EXMP

CB MRJ(T

HS MRKT

4560

F6=NBXT HISTORY

F7=LEGAL

FB=CAT

F12aMASTER

1083

ID'r.

Sep. 9. 2013 2:27PM

PARCEL: RP 23N01El53010 A

COUNTY ASSESSOR
n..i.STORY

..ct.u

1.v.n..::,.1.s::,;:v

LEGAL DESCRIPTION
T23N RlE SEC 15 240.00
W2NW4,

OROFINO

CAT
5

RY
2010

TO'J!.A.I..,S

F1-Help

AC

SW4

CODE ARE~

3 3 6 HAZEN LANE

P. 7

2011

HISTORY YEAR

NAME/ADDRESS
LIGHTFORCE US A INC

No. 1415

INQUXRY

90000

ID 83544

QUAJvTITY

UN

VAiiUE

240000

AC

4560

240000

F3~Exit

HO MRKT

HO EXMP

CB MRKT

HS MRKT

4560

F6~NEXT HISTORY

F7:LEGAL

FB=CAT

F12~MASTER

1084

91 ls;f._,_}, 2013 2:27PM

ID'
......

No. 1415

!.. }6 : 24

F10=SW

DS
F12-RC F14gHO

F17:DD F19=SP

F23:AG F24=LD

F9;;;.MS

PARCEL: RP 23N01E1600 0B A

1

LEGAL DESCRIPTION
LIGHTFORCE US A

INC

T23N RJ.E SEC 16 4 76. 57
W2NW4 EAST
NE4, E2NW4
OF HWY 95, S2 EAST OF

*TREND

*

AC

f

336 HAZEN LANE

rn 83544
HIGHWAY 95 SOUTH

OROFINO
6628

~----

PARC TYPE
EFFDATE
83547

1011989

PREV PARCEL

X for parcel~om ments
CAT/ ST# RY
5 1 2010

QaANTITY
313000

UN

VALUE

HO MR!<T

HO EXMP

AC

5 2

2010

117050

AC

5 j
10 1

2010
2010

45520
1000
476570

AC
AC

6244
3072
669 ~1)\:)
52740
40
5

20005

213543

81000

TOTALS

FKeye:

F2:=.TX
FB""CT

+

ProVal Area Number l
9-0000 OWNER CD
CODE AREA

F3..:Exit
F13=TM

LOC CODE
EXPDATE - - - -

CE MRKT

OTHER

F5=SS

NEXT PARCEL NUMBER RP - - - - - - A
F7~LG
F6=NM

FlB=HS

P20=Srch

+

F22=EU

1085

ASSESSOR
COUNTY
.. -STORY
·-·-•-n,
,..,..,

Sep. 9. 2013 2:27PM
PARCEL: RP 23N01E160008 A

HISTORY YEAR

2012

NAME/ADDRESS
£IGHTFORCE US A INC

LEGAL DESCRIPTION

3 3 6 HAZEN LANE

CODE AREA

OROFINO
CAT

RY

2010

QUANTITY

5

5

45520

2010
2010
10 2010
TOTALS

F1=Help

T23N RlE SEC 15 4 76, 57
NE4,, E2NW4 , W2NW4 EAST
OF HWY 95 1 S2 EAST OF

AC

90000

ID 83544

313000
117050

5

P. 9

No. 1415

INQUIRY

1000
475510

~3~Exit

UN
AC

.AC

AC
AC

VALUE

HO MR.KT

1W ItXMP

5947
2926
637
55516
248302

55516
224782

20740
83974

F6~NEXT HISTORY

F7~LEGAL

FB=CAT

CB MRKT

HS MRKT

F12=MASTER

1086

No. 1415

Sep. 9. 2013 2:27PM
P~RCEL: RP 23N01E16 0008 A

HISTORY YEAR

2011

NAME/ADDRESS
US A INC
CE
LIGHTFOR

LEGAL DESCRI~TION

336 HAZEN LANE

CODE AREA

RY

2010
2010
2010
10 2010
TOTALS

F1;Help

T23N RlE SEC 16 4 76. 57
NE4, E2NW4, W2NW4 EAST
OF HWY 95, S2 EAST OF

AC

90000

ID 83544

OROFINO
CAT
5
5
5

P. 10

QUANTITY

UN

313000
117050
45520
1000
4 76570

AC

F3:Exit

AC
AC
AC

RO :MR.KT

HO EXMP

58438

58438

260870

236613

22732
92040

VALUE
5947
2926
637

F6=NEXT HISTORY

F7=LEGAL

FB~CAT

CB MR.KT

HS MRKT

F12~MABTER

1087

ASSESSORlJASTER
COUNTYr.rrn,'-.<>.LJ

ID I

Sep. 9. 2013 2:27PM

9/

(.,.71 .,_..,

..JV

-

A

INC

*TREND

3 3 6 HAZEN LANE

X for parcel~om ments
5 1

2010

TOTALS

FKeys:

QUANTITY

UN

293182

AC

293182

F2=TX
FB~CT

-'.V

F23-AG
Fl7~DD F19~SP
LEGAL DESCRIPTION
T2JN RlE SEC 21 293.182 AC

F3=Exit
F13~TM

+

LOC CODE
PARC TYPE
EFFDATE 3121997 EXPDATE
RP23N01E2 l00~1-0T~~PREV PARCEL

ID 83544

CAT/ST# RY

P. + 11 :36

1 ..,

N2 EAST OF HWY 95, .PART
OF TAX #147 LESS TAX #129 &
ProVal Area Number 1
9-0000 --""oWN~R CD
CODE AREA

*

OROFINO

No. 1415

F9=MS

PARCEL: RP 23N01E2100 05 A

LIGHTFORCE US

INQUIRY

VALUE
5849

~

UO MRKT

HO EXMP

CB MRKT

OTHER

6)D()

\.Jiiii:ii(NEXT PARC.EL I1UMBER RP
F7=LG
F6-NM
F5=SS
F20~Srch F22=EU
F18~HS

------

A

1088

ID'

Sep. 9. 2013 2:27PM

.r:

PARCEL: RP 23N01E210005 A

COUNTY ASSESSOR

....r:.J.i J.r.ut.e>J..t:.J'f.f n.£STORY

HISTORY YEAR

P. 12

2012

LEGAL DESCRIPTION
T23N RlE SEC 21 293.182 AC

NAME/ADDRESS

LIGHTFORCE US A

No. 1415

INQUIRY

INC

N2 EAST OF HWY 95, PART

OF TAX #147 LESS TAX #129
CODE AREA

3 3 6 HAZEN LANE

OROFINO
CAT
5

RY
2010

TOTALS

F1~Help

&

90000

ID 83544
QUANTITY

UN

VALOE

293182

AC

5570

293182

F3:Exit

HO MRKT

HO EXMP

CB ¥RKT

HS MRKT

5570

F6=NEXT HISTORY

F7:LEGAL

F8=CAT

F12~MASTER

1089

ID'

Sep. 9. 2013 2:28PM

.tc

PARCEL: RP 23N01E2100 05 A

COUNTY ASSESSOR
..;1!,LJ

J"Ui.:>J. r..rt/ n.i.'STORY

HISTORY YEAR

INC

F1;He1p

90000

ID 83544

OROF:INO

RY
2010

TOTALS

2011

CODE AREA

336 HAZEN LANE

CAT
5

P. 13

LEGAL DESCRXPTION
X23N RlE SEC 21 293.182 AC
N2 EAST OF HWY 95, PART
OF TAX #147 LESS TAX #129 &

NAME/ADDRESS
LXGHTFORCE U S A

No. 1415

INQUIRY

QUANTITY
293182

293182

F3=Exit

UN
AC

VALUE

· HO MRK'I'

HO EXMP

CB MR.KT

HS MRKT

5570

5570

F6~NEXT HISTORY

F7=DEGAL

FB=CAT

Fl2~MAST~R

1090

9/

vv -

n-.

.J.J

..r:-.11.1t1.,.c.J.1

dABTER INQUIRY

F17~DD

INC

*TREND

-----

2010

QUANTITY
38000

FKeys:

UN-

AC

38000

TOTALS

P2~Tx
FB=CT

LOC CODE

PARC TYPE

X for parcel~ommen ts
5 1

F23~AG

LEGAL DESCRIPTION
T23N RlE SEC 21 38. 00 AC
NW4SW4 EAST OF HWY

EFFDATE 312199 7 EXPDATE
RP23N01E2100_ 1_0T~-PREV PARCEL

ID 83544

CAT/ST# RY

46

ProVal Area $umber 1
9-0000 OWNER CD
CODE AREA

336 HAZEN LANE

OROFINO

P. 14

l.;;,; .LO:

F9::;MS

PARCEL: RP 23NOlE215400 A

LIGHTFORCE US A
*

No. 1415

COUNTY ASSESSOR

ID

Sep. 9. 2013 2:28PM

(,.;:7;

VALUE
758

CB MR.KT

HO EXMP

HO MRKT

~ JD\')
fun:i:i,/NEXT PARCEL

NUMBER RP

F3=Exit

F5=SS

F6=NM

F7~LG

F13=TM

FlB=HS

F20=Srch

F22=EU

-

OTHER

------

A

1091

Sep. 9. 2013 2:28PM

No. 1415

ID 1 "" COUNTY ASSESSOR
"

PARCEL: RP 23N01E2154 00 A

t..:JS.LJ MA1:i'J.'l!.'K/ .H..L'STORY

HISTORY YEAR

2012

NAME/ADDRESS
LIOHTFORCE US A INC

LEGAL DESCRIPTION

336 .HAZEN LANE

CODE AREA

OROFINO
CAT
5

38.00 AC

T23N R1E SEC 21

NW4SW4 EAST OF HWY
90000

ID 83544

RY
2010

QUANTITY
38000

38000

TOTALS

F1=Help

P. 15

INQUIRY

F3~Exit

UN
AC

VALUE

HO MRKT

HO EXMP

CB MR.KT

HS MR.KT

722

722

F6=NEXT HISTORY

F7=LEGAL

FB=CAT

Fl2~MASTER

1092

No. 1415

Sep. 9. 2013 2:28PM
PARCEL: RP 23N01E21 5400 A

HISTORY YEAR

2011

NAME/ADDRESS
LIGHTFORCE US A INC

LEGAL DESCRIPTION
T23N R1E SEC 21 38.00 AC

336 HA2iEN LANE

CODE AREA

5

RY
2010

QUANTITY
38000

38000

XOTM,S

F1~Help

NW4SW4 EAST OF HWY

90000

ID 83544

OROFINO
CAT

P. 16

F3;Exit

UN
AC

VALUE

HO MR.KT

HO EXMP

CB MRKT

HS MRKT

722

722

F6=NEXT HISTORY

F7~LBGAL

PBmCAT

F12a:aMASTER

1093

ID'-~ COUNTY ASSESSOR

Sep, 9. 2013 2:28PM

Pk

9/fJ~/l:J

PARCEL: RP 23N01E2 22400 A

LIGHTFORCE US A

INC

*TREND
YOPT

9-0000 OWNER CD
LOC CODE
EXPDATE
3201997
EFFDATE
RP23N0 1E2224~ 1-0T~~PREV PARCEL

CODE AREA
PARC TYPE

ID 83544
----

-

X for parcel~ omment a
QUANT1TY

TOTALS

FKeys:

57000
20000
43000

UNAC
AC
AC

120000

F2=TX

F8=CT

F23=AG
F17:DD F19=SP
LEGAL DESCRIPTION
T23N R1E SEC 22 120.00 AC
N2NW4, SW4NW4

ProVaJ Area ~umber 1

336 HAZEN LANE

CAT/ST# RY
5 1 2010
7 1 2010
7 2 2010

P. 17

1..,; :.i. t>: 5 9

F9'"'MS

*

OROFINO

No. 1415

OU - PAHC~h MASTER INQUIRY

F3~Exit
F13=TM

VALUE
1496
922
3885

HO MRKT

~ 6)0\:>

~ NEXT PARCEL NUMBER

F5=SS
Fl8=HS

CB MRKT

HO SXMP

F6=NM

F7=LG

F20;Src h

F22=EU

RP

OTHER

---- -- A

1094

ID'"" COUNTY ASSESSOR

Sep. 9. 2013 2:28PM

t.:.nLI

PARCEL: RP 23NOlE222400 A

I!llio'.l:E!IK/

HISTORY YEAR

2012

LEGAL DESCRIPTION

NAME/ADDRESS
LIGHTFORCE US A

l20.00

T23N RlE SEC 22

INC

P. 18

No. 1415

n.L'STORY INQUIRY

AC

N2NW4, SW4NW4

CODE AREA

336 HAZEN LANE
ID 83544

OROFINO
CAT
5
7
7

QUANTITY

UN

VALUE

2010

57000

1425

2010

20000

AC
AC

2010

43000

AC

3885

RY

TOTALS
Fl~Help

90000

120000

F3=Exit

HO MRKT

HO HXMP

CB MRK~

HS MRKT

922

6232

F6;NEXT HISTORY

F7=LEGAL

FB=CAT

F12=MASTER

1095

Ir

Sep. 9. 2013 2:28PM

1

PARCEL: RP 23N01E222400 A

HISTORY YEAR

C'AT
5

N2NW4, SW4NW4

CODE AREA

ID

7
7

RY
2010
2010
2010

TOTALS
F1=Help

QUA.N'PITY
57000
20000
43000

120000

F3~Exit

120, 00 AC

T23W R1E SEC 22

INC

336 HAZEN LANE
OROFINO

2011

LEGAL DESCRIPTION

NAME/ADDRESS

LIGHTFORCE US A

P. 19

No. 1415

"ri COUNTY ASSESSOR
.<::EL MASTER/HISTORY INQUIRY

90000

83544

UN

'\!ALOE

AC
AC

1425

AC

3885

HO MRKT

HO EXMP

CB MRKT

HS MRKT

922
6232

F6:NEXT HISTORY

F7=LEGAL

FB:CAT

Fl2=MASTER

1096

Pl,

9/09/1 3

13:1-7: 20

, 00 - PARCEL MASTER INQUIR Y

F9:MS

PARCgL : RP 23N01E 224200 A

LIGHTFORCE US A

F23~AG
F17~DD F19aSP
LEGAL DESCRIPTION

INC

*TREND

T23N RlE SEC 22

4 0. 00 AC

SE4NW4

*

ProVal Area Number 1

X for parcel ~omme nts
5

7

1
1

EFFDATE

VALUE

UN

2010

34000

AC

893

2010

6000

AC

542

40000

TOTALS
FKeys:

320199 7

PR BV PARCEL

QUANTI TY

HO MR.KT

OWNER CD

LDC CODE

PARC TYPE
83544 - IS --

CAT/ST # RY

9- 0 0 0 0

CODE AREA

3 3 6 HAZEN LANE

OROFINO

P. 20

No. 1415

ID'"'1 COUNTY ASSESSOR

Sep. 9. 2013 2:28PM

HO EXMP

EXPDATE

-,--- --

RP23N0 1E2224 10T
CB MRKT

OTHER

~ Q()\)

F2-TX

F3=.E::d t

A
~ E X T PARCE:t NUMBER RP
----~~
F7,,,,LG
F6o:NM
F5:SS

F8,,,,CT

FlJ,,,,TM

PlB,,,,HS

F20=Sr ch

F22=EU

1097

ID 1 "I"\ COUNTY ASSESSOR

Sep. 9. 2013 2:28PM

~

..:EL M,iitil'lt ;tt,/ n.LSTO RY

PARCEL: RP 23N01 E2242 00 A

HISTORY YEAR

INC

CODE AREA

7

RY

2010
2010

QUANTITY
34000
6000

40000

TOTAL S

Fl~H alp

90000

IS 83544

OROFINO

5

2012

SE4NW4

336 HAZ:SN LANE

CAT

P. 21

LEGAL DESCRIPTION
40.00 AC
T23N RlE SEC 22

NAME /ADDR ESS

LIGHTFORCE US A

No. 1415

INQUI RY

F3gE xit

UN
AC

AC

VALUE .
850

HO MRKT

HO EXMP

CJ3 MRKT

HS MR.KT

542

1392

F6=NEXT HXSTORY

F7=LEGAL

FB:CAT

F12~MASTER

1098

ro~

Sep. 9. 2013 2:28PM

11

/')

HISTORY YEAR

T23 N RlE SEC 22
SE4NW4

INC

CODE AREA

336 HAZEN' LANE

RY

201 0
201 0

QUANTITY
340 00
600 0
400 00

TOT ALS

F1; Hel p

40.0 0 AC

900 00

IS 835 44

OROFINO

5
1

201 1

LEGAL PESCRIP~roN

NAME/ADDRESS

CAT

P. 22

r.:.e;.1., MA:::r.L'JSK./ 1:1.J.'STORY INQ UIR Y

PARCEL: RP 23N 01E 224 200 A
LIGHTFORCE US A

No. 1415

COUNTY ASSESSOR

F3= Exit

UN
AC
AC

VALUE

HO MRKT

HO EXMP

CB MR.KT

HS MRK T

850
542
139 2

F6=NEXT HISTORY

F7~LBGAL

FB~CAT

F12~MASTER

1099

Sep. 9. 2013 2:28PM

9//.J:;,1,L.;,

Ir

r.

COUNTY ASSESSOR

1

.vv - r~n ~nu PIAS TER

1

~.. } }: 3 2

F9•M S

PARCEL: RP 23N 01E 207 790 A
LXGHTFORCB USA

No. 14 15

INQUIRY

F23gAG
'
TION
CRIP
DES
LEGAL
AC
8.00
20
SEC
T23 N RlB
HWY
OF
T
EAS
NE4 SE4
LESS PART TAX # 12- A

F17=DD
*TREND

INC

*

Pro Val Are a NI1mber 1
CODE ARE A

3 3 6 HAZEN LAN E

X for par cel~ omm enta
QUANTITY
CAT/ST# RY
800 0
0
5 1 201

UN
AC

800 0

TOTALS

FKe ys:

PARC TYPE
EFFDATE 312 199 7
PREV PARCEL

1D 835 44

ORO FJNO

F2-TX
PB~CT

F3~ Exi t
F13=TM

9-00 00 OWN ER CD

HO MRKT

VALUE

HO EXMP

LOC CODE
EXPDATE - - - -

CB MUKT

OTHER

160

~

~\) \

3

~ E X T PARCEL NUMBER RP

F5~ss

F18=HS

F6=NM
F20=Srch

F7=LG

------

A

F22 ~Eu

1100

Sep. 9. 2013 2:29PM

rr' ' )
,

PARCEL~ RP 2JN0 1E20 7790 A

P. 24

.J.

HIST ORY YEAR.

2012

LEGAL DESCRIPTION

NAME/ADDRESS

LIGETFORCE USA

No. 1415

COUNTY ASSESSOR
IRY
\-.cu..1 l'J.n.Q &IA/ n..1.'STORY INQU

8.00 AC
T23N R1E SEC 20
HWY
OF
EAST
NE4 SE4

XNC

LESS PART TAX # 12-A
CODE AREA

336 HAZEN LANE
ID 8354 4

OROFINO
CAT
5

RY
2010

QUANTITY
8000

8000

TOTALS
F1;H elp

9000 0

F3; $xit

UN
AC

V'ALtJE

FIO MRKT

HO EXNP

CB MRKT

HS MRKT

152

152

F6=NEXT HISTORY

F7:LBGAL

FB~C AT

Fl2~MASTER

1101

Sep. 9. 2013 2:29PM

Ir .. '°' COUNTY ASSESSOR

.<.;JSJJ UJA,::r.J.:JSl</ ruSTORY

PARCEL: RP 23N01E207790 A

HISTORY YEAR

P. 25

2011

LEGAL DESCRIPTION

NAME/ADDRESS

LIGHTFORCE USA

No. 1415

INQUIRY

INC

8, 00 AC

T23N RlE SEC 20

NE4SE4 EAST OF HWY
LESS PART TAX# 12-A

CODE AREA

336 HAZEN LANE

OROFINO
CAT
5

RY
2010

ID 83544

QUANTITY
8000

8000

TOTALS

Fl=Help

90000

F3=Exit

UN
AC

V.ALUE
152

HO MR.KT

HO EXMP

CB MRKT

HS MRKT

152

F6~NEXT HISTORY

F7=LEGAL

~8=CAT

F12eMASTER

1102

.<,a

I·
I <l

I

. IJ-

..,

-·r

.j

EXHIBIT

C

1103

RP004600000060A

LIGHTFORCE, INC

ADMINISTRATIVE INFORMATION

336HAZENLN

01ilNERSHIP

LIGHTFORCE:, INC
336 HAZEN LN
OROFINO, ID 83544-6432

PARCEL NUMBER

RP004600000060A
P'arent !?'a.reel Number

438

Tax ID 2400-06

FOR2011

Printed 05/24/20 I I card No. I

of

TRANSFER OF OWNERSHIP

4

Date

GOLF VIEW E:STA'!'ES
SEC 21 36N 2E
LOT 6

Property Address
336 lt."'1.EN LN
Neighborhood
202
Other Rural Subs
Property Class
438
438 - Conunercial Imp on Cat 16
TAXING DISTRICT INFORMATION
Jurisdiction
18
Area
001
District
7 800
Routing Number 1202

COMMERCIAL
Assessment Year
Reason for Change

VALUATION

L

Market Value

e
'I'

VALUATION RECORD
01/01/2007
01/01/2008

01/02/2006

01/02/2006

5Y Reval

SY Reval

SY Reval

22589
409809
432398

22589
409809
432398

41883
409809
451692

01/01/2009

01/01/2010

01/01/2011

5Y Reval

Assessor Chg

A.s:sessor Chg

Assessor Chg

38864
457533
496397

38724
457533
496257

38245
744863
783108

36;882
704,849
74:I,731

Sit~ Description

Topography:
Public Utilities:

LAND DATJI. AND CALCULATIONS
Rating

Street or Road:
Neighborhood:

Soil ID Acreage
-or-orAccual Effective
frontage frontage

Land Type

Zoning:

GOOD
6G00D

LOT/AC
O - l GOOD
TIMBER - PRODUCTIVITY
TSBl\MENITIES

Legal Acres:
9.2500

_J__

7

:::J

APSW

r- 1\V~;t~,}/\.

¥0
-7

( ) 1 /,

I

6

--fl..~
y
I
l.'t.Ji,J

-or-

Depth Factor
Effective
-orDepth
Square Feet
1.00
1.00
1.00

1.0000
8.2500
0.0

Base
Rate

17262.00
451.00
15900.00

Adjusted
Rate

Influence
Factor

E;:tended

Value
17262
3720
15900

17262.00
451.00
15900.00

~/7/~ ;$5,;:)_.t.-x,(J,,U.£7_.J,t,...,

\i

I

Prod. Factor

Value

17262
3720
15900

sv

/1 o:5~ of3 :
<1lf /, ''73!'7 (2,011)

.{)P

£,,'

Table

Measured

:!3/1

Bf ,;$ 7D 806

Go

i30/ 1 I c?lriiOS

J<_os,

:3 7.o 1 &'oD

1

DN06: FINAL WORKSHEET 2006
RY08: 2008 REVIEW YEAR

::± I
:,I 7

3 -r:1.5::i.'.:k

Supplemental Cards

c;..o S' , ':5 (., b

• ·; I )
,,r.-w"T

, I
·:, -- -(-r
.L.. u'. lll."',.
'"re,,>~:::.
. &,~

<J.~ ·;e
;J u·'I,
-cJO lf
# Jt,.32.<g, <-!7r./ (ii~ f.;.11,<\
.
o::'' S.,rJ'b:'

.:;1>

.r..-<t '/

"'f

1104

.,,_ I
J;.,,,0rZD/.

cl'

·

31,;,, ,y~.,;,._µ.,,,,f
f.o::>'3,p'S'?

'!'RUE T.'IX VALUE

FARMLAND COMPUTATIONS
Parcel Acreage

81 Legal Drain NV
[-]
82 Public Ro"ds·NV [-J
83 UT Towers NV
[-]
9 Homesite(s)
[-]
91/92 E~cess Acreage[-]
TOTAL ACRES FMHI.J\ND
TRUE TAX VALUE

------~ ---·--·----......-.----

36882

Measured Acreage
9.2.500

Average True Tax Value/Acre

TRUE TAX VALUE F-'l.RMLI\ND
Classified Land Tor.al
Homesite(s) Value
(+)
Excess Acreage Value (+J
SU[)plemental Cards
TOTAL LAND VALUE

36882

RP004600000060A

LIGHTFORCE, INC

ADMINISTRATIVE INFORMATION

OWNERSHIP
LIGHTFORCE,

PARCEL NUMBER
RP004 6000000601\.
Parent Parcel Number

OROFINO,

Jurisdiction

18

001
7800

Routing Number

1202

438

Tax ID 2400-06
INC

FOR2012

336 HAZEN LN
ID

Printed 05/15/2012

1

Card No.

of

TRANSFER OF OWNERSHIP

5

D,ete

83544-6432

GOLF VIEW ESTATES
SEC 21 36N 2E
LOT 6

Property Address
336 HAZEN LN
Neighborhood
202
Other Rural Subs
Property Class
438
438 - COllllnercial Imp on Cat 16
TJ\XING DISTRICT INFORMATION
Area
District

336HAZENLN

COMMERCIAL
01/02/2006

Assessment Year

Reason for Change
VALUATION
Market Value

SY

L
E
T

VALUATION RECORD
01/01/2008
01/01/2009

01/01/2007

Reval

22589
409809
432398

01/01/2010

01/01/2011

01/01/2012

Reval

SY Reval

23

23

23

Value Update

41883
409809
451692

38864
457533
496397

38724
457533
496257

38245
744863
783108

36882
704849
741731

35,156
1,011598
1,04 67 54

SY

Site Description

Topography:
Pt.lblic Utilities:

LAND DATA AND CALCULATIONS

Street or Road,

Measured

Soil ID
-or-

Acreage
-or-

Table

Land Type

,;....--GOOD

1 LOT/AC

O - 1 GOOD
TIMBER - PRODUCTIVITY
3 TSBAMENITIES

,......-€GOOD

2

~SW

Prod. Factor
-o.rDepth Factor

Actual Effective
Fr.ontage E"rontage

Neighborhood:
Zoning:
Legal Acres:
9.2500

Rating

Effective
Depth

1.0000
8.2500

o.o

-orSquare Feet
l.00
1.00
l. 00

Base
Rate

15536.00
451.00
15900.00

Adjusted

E:-:tended

Rate

Value

15536.00
451.00
15900.00

Influence
Factor

15536
3720
15900

Value

SV

15536
3720
15900

~~. _./3

r 4_.°A""
DN08: FINAL WORKSHEET 2008
RY08: 2008 REVIEW YEAR

I

Supplemental Cards

~

TRUE TAX VALUE

1105

FARMLAND COMPUTATIONS
Parcel Jl.creage
[-]
81 Legal Drain NV
82 Public P.oads NV [-]
83 OT Towers NV
[-J
9 Homesite (s)
[-J
91/92 E.~cess Acreage[-]
TOTAL ACRES Fll.RHLAND
TRUE T1\X VALUE

35156

Measured Acreage
9.2500 Average True Tax Value/Acre
TRUE TAX VALUE FARMLl'.ND
Classified Land Total
Homesitels) Value
(+)
E.zcess Acreage~Value (+)
Supplemental Cards
TOTAL Ll\ND VALUE

35156

\------·--··---·-·- ..· · - - -

.

I RP004600000060A

LIGHTFORCE, INC

ADMINISTRATIVE INFORMATION
PARC8L NUMBER
RP004600000060A

OWNERSHIP
LIGEiTFORCE, INC
336 HAZEN LN
OROFINO, ID 83544-6 432

Parent Parcel Number

336H AZEN LN
Tax ID 2400-06

FOR 2013

Printed 05/17/2013

TRANSFER OF OWNERSHIP

438

J2.[Cvici.;
card No.

1Y

of

5

Date

GOLF VIEW ESTATES
SEC 21 36N 2E
LOT 6

Property Address
336 RAZEN LN
Neighborh ood
202
Other Rural Subs.
Property Class

438
438 - Corrc~erci al Imp on Cat 16
TAXING DISTRICT INFORMATION
Jurisdic tion
18
Area
001
District
7800
Routing Number 1202

COMMERCIAL
VALUATION RECORD
Assessme nt Year

Reason for Change
VALUATION
Market Value

1
E

T
Site Descript ion

01/01/200 7

01/01/200 8

SY Reval

SY Reval

23

41883
409809
451692

38864
457533
496397

38724
457533
496257

01/01/200 9

01/01/201 0

01/01/201 1

01/01/201 2

01/01/201 3

23

23

Value Update

38245
744863
783108

5Y Reval

36882
704849
741731

35156
1011598
1046754

35,1.56 L~u,.d
1095071 Sf;~u r,_c1-,_, 1-i!-C?
1)30227 "fcrr=-l< c·c\/~,..C-
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Street or Road:
Neighborh ood:
Land Type
Zoning:
Legal Acres:
9.2500

1 LOT/AC
O - 1 GOOD
2 TIMBER - PRODUCTIVITY

3 TSBAMENITIES

Rating Measured
Soil ID Acreage
-or-orActual Effective
Frontage Frontage
GOOD

6G00D
APSW

Table

Prod. Factor
-orDepth Factor
Effective
-orDepth
Square Feet

1.0000
8.2500
0.0

1.00
1.00
1. 00

DN13: FINAL WORKSHEET 2013
RY13: 2013 REVIEW YEAR

Base
Rate
15536.00
451. 00
15900.00

Adjusted
Rate
15536.00
451.00
15900.00

Extended
Value

Influence
Factor
15536
3720
15900

Value

15536
3720
15900

sv

Suppleme ntal Cards
TRUE TAX VALUE
COMPUTATIONS
Parcel Acreage
Bl Legal Drain NV
[-i
82 Public Roads NV [-]
83 UT Towers NV
[- J
9 Homesi te (s)
[- J
91/92 Excess Acreage[ -]
TOTAL ACRES FARMLAND
TRUE TAX VALUE
F.ZL'UUJ\1\T])
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Measured Acreage
9.2500 Average True Tax Value/Ac re·
TRUE TAX VALUE FA&~LAND
Classifie d Land Total
Homesite (s} Value
{+)
Excess Acreage Value (+)
Suppleme ntal Cards
TOTAL LAND VALUE
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Clerk Dist. Court
Cleaiwster Coun • Idaho

Jeff R. Sykes, ISB #5 058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF HEARING REGARDING
PLAINTIFF'S MOTION IN LIMINE

VS .

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meuleman Mollerup LLP, will call his Motion in Limine for hearing before
the Honorable Judge Michael J. Griffin, on October 15, 2013 at 10:30 a.m. PDT at the
Clearwater County Courthouse, Orofino, Idaho.

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION IN LIMINE - Page 1
1:\10085.002\PLDISJ (NOH) l 304 l 9DOCX
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DATED this 30th day of September, 2013.
MEULEMAN MOLLERUP LLP

BY:
"'-.
Chad M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION IN LIMINE - Page 2
1:\ 10085 .002\PLD\SJ (NOH) 130419.DOCX
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30th day of September, 2013
, a true and correct copy
of the foregoing and was served by the method indicated below
upon the following party(ies):
Gerald T. Husch , Esq.
Moffatt Thom as Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise , Idaho 83701
Telephone: 208.345.2000
Facsim ile: 208. 385 .5384
Counsel For Defendant Lightforce USA
Hono rable Michael J. Griffin
Judge of the Second Judicial Distri ct
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[

]
]

[')<.. ]
·[
[

]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@ moffatt.com

[
[
[~
[
[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocounty.org

.Niholson

'\

NOTICE OF HEARING REGARDING PLAINTIFF'S MOT
ION IN LIMINE - Page 3
1\ 10085 002\PLD\SJ (N OH ) 130419.DOCX
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Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S
MOTION IN LIMINE

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court Order excluding Tresa E. Ball as an
expert witness. This Motion is based upon Idaho Rules of Evidence 403, 702 and 703 and

PLAINTIFF'S MOTION IN LIMINE - Page I
\\FI LESER VER\CLLENT\ 10085.002\PLD\LIMTNE (MTN) 130930.DOC
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Idaho case law interpreting the same and is supported by the Memorandum in Support of Plaintiffs
Motion in Limine and the Declaration of Chad M. Nicholson in Support of Plaintiffs Motion in
Limine, filed concurrently herewith.
ORAL ARGUMENT IS REQUESTED

DATED this 30th day of September, 2013.

MEULEMAN MOLLERUP LLP

BY:

~
Chad M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 30th day of September, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
----------

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

] U.S. Mail
] Hand Delivered
[ ;( ] Facsimile
] Overnight Mail
i[
' [ ] Electronic Mail
gth@moffatt.com
- - - --·

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
1 [

[
[

--

U.S . Mail
Hand Delivered
Facsimile
] Overnight Mail
] Electronic Mail

]
]

\j. ]

districtcomi@idahocounty.org

PLAINTIFF'S MOTION IN LIMINE - Page 2
\\FILESERVER\CLIENT\ I 0085 002\PLD\LIMINE (MTN) 130930.DOC
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.. Clerk Dist. Court
, Idaho
0,)ww:rter Co

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

MOTION TO SHORTEN TIME
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

COMES NOW the Defendant, Lightforce USA, Inc. , by and through its
undersigned counsel, and hereby moves this Court for an Order shortening the time period for
hearing a motion under Idaho Rule of Civil Procedures 7(b)(3), so as to permit Defendant's

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 1

1112

Motion to Exclude the Expe1i Opinions of Plaintiffs Expert David M. Cooper to be heard as
soon as reasonably possible, before this Court, the Honorable Michael J. Griffin, District Judge,
presiding, prior to the pretrial motions hearing scheduled for October 15, 2013 .
Idaho Rule of Civil Procedure 7(b )(3) generally requires that a notice of hearing
on a motion shall be served not later than fourteen (14) days before the time specified for
hearing, unless a different period is fixed by rule or order of the Comi. In the case at bar, trial is
scheduled to commence on October 21 , 2013. The pretrial conference is tomorrow, October 1,
2013 . Given the nature of Defendant's motion to exclude Plaintiffs expert opinions and the
effect on trial preparation should Defendant's motion be granted, Defendant respectfully requests
a hearing to be held on an expedited basis.
WHEREFORE, Defendant respectfully requests that the Court enter an order
shortening time for hearing on Defendant's Motion to Exclude the Expert Opinions of Plaintiffs
Expert David M. Cooper.
DATED this 30th day of September, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~.:...+--+~

~___;_---+-1~ ~~

___e._~~~~

Gera
Attorneys for Defendant

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2013, I caused a true
and correct copy of the foregoing MOTION TO SHORTEN TIME to be served by the method
indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 3
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-· Clearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DEFENDANT'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S
MOTION TO EXTEND REBUTTAL
EXPERT WITNESS DISCLOSURE
DEADLINE

Defendant.

Defendant Lightforce USA, Incorporated ("Defendant") hereby submits the
following Memorandum in Opposition to Plaintiff's Motion to Extend Rebuttal Expert Witness
Disclosure Deadline.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO
Client:3035435.
EXTEND REBUTTAL EXPERT WITNESS DISCLOSURE DEADLINE - 1
11151
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On September 16, 2013, Plaintiff filed a motion to extend his September 16,
2013, deadline to disclose any rebuttal expert witness opinions. In such motion, Plaintiff
requests additional time to make his disclosures regarding any rebuttal expert opinions he intends
to offer at trial.
Defendant objects to Plaintiffs motion to the extent Plaintiff is seeking to extend
his deadline to disclose the advancing opinions of its damage expert David M. Cooper, whose
advancing opinions should have been disclosed on or before August 5, 2013. That appears to be
the true intent of Plaintiff's motion based upon Plaintiff's recent September 16, 2013, disclosure
of a third report from David M. Cooper where he completely overhauls the opinions set forth in
his first report dated July 30, 2013, expressly stating that his third report dated September 16,
2013, "supersedes the report dated July 30, 2013." For the reasons set forth in Defendant 's
Motion to Exclude the Expert Opinions of Plaintiff's Expert David M. Cooper, it is far too late to
overhaul Mr. Cooper's advancing opinions.
Defendant does not object to Plaintiff's motion to the extent that Plaintiff seeks a
short extension to time to produce its rebuttal expert witness disclosures for the limited purpose
of rebutting the expert opinions of Defendant's experts, Tresa Ball and Dennis Reinstein. Of
note, Ms. Ball was deposed on September 25, 2013.
Attached hereto as Exhibit A is a true and correct copy of a September 17, 2013,
e-mail from Defendant' s counsel to Plaintiff's counsel reiterating that Defendant was willing to
agree to a short extension of time if Plaintiff's purpose was to disclose rebuttal opinions to Ms.
Ball and Mr. Reinstein, and not to disclose the advancing opinions of Plaintiff's damage expert
David M. Cooper. As of the date of this opposition memorandum, Plaintiff's counsel has not
responded to Defendant 's counsel's September 17, 2013, e-mail.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO
Client:3035435.1
1116
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In sum, Plaintiffs motion should be denied to the extent Plaintiff seeks additional
time to disclose the advancing opinions of his damage expert David M. Cooper. As for any
rebuttal to Ms. Ball, Plaintiff should immediately disclose any rebuttal opinions to Ms. Ball as
her deposition concluded on September 25, 2013.
DATED this 30th day of September, 2013.
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

Attorneys for Defendant

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO
Client3035435.1
1117
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2013, I caused a true
and correct copy of the foregoing DEFENDANT'S MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION TO EXTEND REBUTTAL EXPERT WITNESS DISCLOSURE
DEADLINE to be served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholso n
MEULEMA N MOLLER UP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO
Clien\3035435
1118 .1
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Cla Gill
From:

Sent:
To:

Cc:
Subject:

Clay Gill
Tuesday, September 17, 2013 11:52 AM
'nicholson@lawidaho.com'
'Jeff R. Sykes'; Gerry Husch; Andrea Rosholt
Huber v. Lightforce -- Motion to Extend Rebuttal Expert Deadline

Chad,
for your rebuttal
Do you all intend to call a rebuttal expert to Tresa Ball or does your request for additional time
Reinstein?
Dennis
to
just
pertain
deadline
expert disclosure
on Friday, I do see a
I don't see any problem in granting your request for Tresa Ball, but for the reasons we discussed
disclosed to refute and
been
has
Reinstein
Dennis
problem with your request as it pertains to Dennis Reinstein. In sum,
final opinions are
Cooper's
David
what
know
to
entitled
is
critique the opinions offered by David Cooper. Thus, Dennis
disclosure
expert
the
staggering
for
purpose
obvious
the
before he refutes or critiques those opinions. That was
did.
we
that
deadlines for plaintiff and defendant in the manner
a supplemental report to
At his deposition taken on August 26, 2013, David Cooper indicated that he was going to issue
his projected income
correct certain errors in his calculations and perhaps perform additional analysis with respect to
as an opportunity to
deadline
stream for Lightforce USA. In sum, we object to you using the rebuttal expert disclosure
very latest, prior to
the
at
or
2013,
5,
supplement Mr. Cooper's opinions which should have been disclosed by August
Lightforce USA's September 3, 2013, expert disclosure deadline.
moving target.
It is simply unrealistic, impractical, and unfair for Mr. Reinstein to have to refute and critique a
deadline for Mr. Cooper to
If your intent is truly just to rebut the opinions offered by Dennis Reinstein and not to extend the
disclose or supplement his primary opinions to be offered at trial, I will reconsider your request.
Clay Gill
Moffatt Thomas
101 S. Capitol Blvd, 10th Floor
P.O. Box 829
Boise, Idaho 83702
(208)385-54 78 (direct)
(208)385-5384 (fax)
ccg@moffatt.com (e-mail)
www.moffatt.com (website)
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Clearwater Coun . Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345 -2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.

MOTION TO EXCLUDE THE EXPERT
OPINIONS OF PLAINTIFF'S EXPERT
DAVID M. COOPER

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGI-ITFORCE OPTICS,

ORAL ARGUMENT REQUESTED

Defendant.

I.

INTRODUCTION

By this motion, Defendant Lightforce USA, Inc. ("Defendant") hereby moves the
Court for an order excluding any offer at trial of the late disclosed opinions of Plaintiffs damage

MOTION TO EXCLUDE THE EXPERT OPINIONS
OF PLAINTIFF'S EXPERT DAVID M. COOPER - 1

Client:3032497.
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expert David M. Cooper. What Defendant is asking this Court to do is to prevent Plaintiff from
sandbagging the Defendant by completely overhauling the opinions of Mr. Cooper on the eve of
trial. Plaintiff previously timely disclosed an expert report from Mr. Cooper that was dated July
30, 2013. Then, on September 16, 2013-or forty two (42) days after Plaintiffs deadline to
disclose his advancing experts' opinions; twenty one (21) days after defense counsel deposed
Mr. Cooper about the opinions he disclosed in his July 30, 2013 report; thirteen (13) days after
Defendant disclosed the opinions of its expe1i, Dennis Reinstein, who intends to critique the
opinions and methodology of Mr. Cooper used in his first report; and thirty five (35) days prior
to trial-Plaintif f disclosed a new report of Mr. Cooper wherein Mr. Cooper expressly states
that his new report "supersedes the report dated July 30, 2013."
While Defendant would rather not cast supposition as to why Mr. Cooper's new
report was disclosed when it was disclosed, the reality is that it is disclosed during a time that is
supposed to be set aside for trial preparation, such as preparing exhibit lists and witness lists,
preparing proposed findings of fact and conclusions of law, and preparing witnesses for trial.
Defendant seeks to exclude Mr. Cooper's opinions on the alternative grounds that
he is not qualified to render some of the opinions that he intends to offer at trial, namely: (a) the
fair market value of Defendant's real estate; and (b) any lost wages that Plaintiff incurred as a
result of any alleged wrongful termination.

II.
1.

COURSE OF PROCEEDINGS

On March 12, 2013, this Court issued an Amended Order Scheduling Case

for Trial. Such Order states:
1. Plaintiff shall disclose the names and addresses of all expert
witnesses [must comply with IRCP 26(b)(4)(A)(i)] to opposing
counsel on or before July 5, 2013.

MOTION TO EXCLUDE THE EXPERT OPINIONS
OF PLAINTIFF'S EXPERT DAVID M. COOPER - 2
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*

*

*

3. Plaintiff shall disclose the names and addresses of all rebuttal
expert witnesses [must comply with IRCP 26(b)(4)(A)(i)] to
opposing counsel on or before September 13, 2013. Any witnesses
not properly disclosed pursuant to paragraphs 1, 2, and 3 may be
subject to exclusion at trial.
Tardy
See Ex. A to Affidavit of C. Clayton Gill in Supp01i of Defendant's Motion to Strike the
Expert Opinions of Plaintif fs Expert David M. Cooper ("Gill Aff.").
2.

On August 5, 2013, Plaintiff served Plaintif fs Expert Witness

report
Disclosures. See Ex. B to Gill Aff. Included within those disclosures was the first expert
what
from David M. Cooper dated July 30, 2013, wherein Mr. Cooper sets forth his opinion on
9,
he believes the Plaintiff is owed under the Company Share Offer Agreement dated October
d
2000 ("Goodwill Valuation Calculation"). Plaintif fs August 5, 2013, disclosures also containe
a second report of Mr. Cooper that is dated August 5, 2013, wherein Mr. Cooper offers an
opinion on Mr. Huber's lost earnings arising from the alleged wrongful termination of his
employment with the Defendant ("Lost Earnings Calculation").
3.

On August 26, 2013, Defendant deposed Mr. Cooper about the Goodwill

Valuation Calculation he set forth in this July 30, 2013, report. See Ex. C to Gill Aff.
4.

On September 3, 2013, Defendant timely disclosed the opinions of its

ll
expert, Dennis Reinstein, whose opinions are limited to a critique of Mr. Cooper's Goodwi
Valuation Conclusion set forth in Mr. Cooper's July 30, 2013, report and Mr. Cooper's Lost
Earnings Calculation set forth in Mr. Cooper's August 5, 2013, report. See Ex. D to Gill Aff.
5.

On September 10, 2013, Plaintiff sent Defendant an invoice for $1,425.00

for Mr. Cooper's time associated with his first deposition, which Defendant paid on
September 24, 2013. See Exs. E and F to Gill Aff.

MOTION TO EXCLUDE THE EXPERT OPINIONS
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6.

On September 16, 2013, Plaintiff disclosed a third report from

Mr. Cooper, wherein Mr. Cooper states: "This report supersedes the report dated July 30, 2013."
See Ex. G to Gill Aff. In such new report, Mr. Cooper does not point out what changed from his

first report. Rather, he uses a completely overhauled analysis to detem1ine the Goodwill
Valuation Calculation that Mr. Cooper believes is owing to Plaintiff under the Company Share
Offer Agreement dated October 9, 2000. These are some of the obvious differences between
Mr. Cooper's first and third report:
•

Mr. Cooper's ultimate opinion with regarding to the Goodwill Valuation

Calculation increased from $2,847,000 to $3,599,000;
•

Mr. Cooper changed his analysis from a valuation of the company 's

equity, which he valued at $15,340,093, to a valuation of the company 's "invested capital,"
which he values at $19,031,683.
•

Mr. Cooper's "invested capital" conclusion in his third report includes a

projection of the Defendant company 's net income for 2013, 2014, 2015, 2016, and 2017, and a
terminal value in a similar manner to his first report, except that Mr. Cooper's third report
materially increases the projected net income and free cash flows projected for all years (the
projected net income increased by about $200,000 each year and the projected free cash flows
increased by $300,000 to $600,000 for each of the years projected). As pmi of the new
calculation of projected net income and free cash flows, Mr. Cooper changed his calculations for
depreciation and amortization, increased his fixed asset additions, reduced his calculation of
working capital changes, and added a new line item for interest expense.

MOTIO N TO EXCLUD E THE EXPERT OPINIONS
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Mr. Cooper uses a different approach to calculating the discount rate

•

applied to his projected free cash flows, resulting in the use of a lower discount rate of 19. 5 7% in
the third report, as opposed to a higher discount rate of 21.22% in the first report.
Mr. Cooper adds to the "invested capital" conclusion of $19,031,683 in his

•

third report, the sum of $5,456,330, which he identifies as "Value of Other Debts (Current+
Deferred)" with a cross reference to a new Exhibit 8. In his first report, Mr. Cooper added
$6,839,246 of"Total Liabilities" to his equity value conclusion of $15,340,093.
Mr. Cooper opines in his third report that the "Total Valuation Price of

•

Assets" is $24,488,013, whereas in his first report he calculated "Indicated FMV of Total
Business Assets" at $22,179,339.
•

In his first report, Mr. Cooper subtracted the value of the Defendant

company's inventory, plant and equipment, and land and buildings by the book value of those
items (i.e., as listed on the Defendant company's tax returns). In his third report, Mr. Cooper
attempts to determine the fair market value of those assets, including real estate, even though he
is not licensed or otherwise qualified to appraise real estate in the state of Idaho.
Thus, in no uncertain terms, Mr. Cooper has completely overhauled his opinion
regarding the Goodwill Valuation Calculation, including the methodolo gy used to perform such
calculation.

Ill.

A.

ARGUMENT

The Tardily Disclosed Expert Opinions of David Cooper Should Be
Excluded.
Pursuant to this Court's scheduling order and Rule 26(b)(4), Plaintiff was required

to disclose the advancing opinions of his expert witnesses on or before August 5, 2013. The

MOTION TO EXCLUDE THE EXPERT OPINIONS
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questions presented by this motion are ( 1) whether Plaintiff violated this Court's scheduling
order and Rule 26(b)(4); and (2) if so, what is the appropriate sanction.
1.

Plaintiff's disclosure of Mr. Cooper's opinions are in violation of this
Court's scheduling order.

As to the first question, there is no dispute that Mr. Cooper's new report is
untimely, as it sets forth his advancing opinions after the Court's ordered August 5, 2013,
deadline to do so.
Plaintiff may argue that Rule 26(e) gives Plaintiff the right to supplement
Mr. Cooper's opinions. See I.R.C.P. 26(e)(l)(B) ("A party is under a duty seasonably to
supplement the response with respect to any question directly addressed to ... the identity of
each person expected to be called as an expert witness at trial, the subject matter on which the
person is expected to testify, and the substance of the person's testimony."); Radmer v. Ford
Motor Co., 120 Idaho 86, 89 (1991) ("This rule unambiguously imposes a continuing duty to

supplement responses to discovery with respect to the substance and subject matter of an expert's
testimony where the initial responses have been rejected, modified, expanded upon, or otherwise
altered in some manner.").
This is not however the typical case where an expert is seeking to issue a new or
supplemental report because of newly discovered information. In fact, the data that Mr. Cooper
relies upon in his report is the same information that he reviewed or was otherwise accessible to
him prior to August 5, 2013.

1

The only new data referenced in Mr. Cooper's third repo1i are the tax assessed values of
the Defendant company's real estate, which information is publicly available and thus was
obviously accessible to Mr. Cooper prior to August 5, 2013.
1
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This is rather a situation where Mr. Cooper wants to (1) change the methodology
he used in his first report, presumably because the methodology he used in his first report was
incorrect, and (2) use other figures because he has changed his interpretation of the Company
Share Offer Agreement, e.g., in his first report he believed that he should subtract the book value
of certain assets (i.e. the asset values listed on the Defendant's tax return) and now Mr. Cooper
believes that he should have subtracted the fair market value of those assets.
In sum, Plaintiffs disclosure of Mr. Cooper's advancing opinion on the value of
Plaintiffs interest in the Share Offer Agreement, or Mr. Cooper's Goodwill Valuation
Calculation, is late. So the next question is the appropriate remedy.

2.

The proper remedy for Plaintifrs late disclosure is exclusion of
Mr. Cooper's tardily disclosed opinions, or in the alternative,
sanctions for the monetary expenses incurred by Defendant in
defending Mr. Cooper's first report.
a.

The tardily disclosed expert opinions of Mr. Cooper should be
excluded.

The general rule is that expert opinions should be excluded if they are not
disclosed in accordance with the discovery rules of the Court. Aguilar v. Coonrod, 151 Idaho
642, 646 (2011) ("Typically, where the disclosure requirements of I.R.C.P. 26 are not met, an
improperly disclosed expert will be excluded from testifying."); Radmer v. Ford Motor Co., 120
Idaho 86, 89 (1991) ("Typically, failure to meet the requirements of Rule 26 results in exclusion
of the proffered evidence."). Further, the decision of whether to exclude expert testimony for
failure to comply with the discovery rules of the Court is left to the sound discretion of the Comi.

Aguilar, 151 Idaho 645 (quoting White v. Mock, 140 Idaho 882, 888 (2004)) ("The Court reviews
a trial court's decision admitting or excluding evidence, including the testimony of expert
witnesses, under the abuse of discretion standard.").
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As it applies to the facts of this case, the Defendan t should not be forced to defend
against Mr. Cooper's tardily disclosed opinions that were disclosed on the eve of trial and well
past the Court ordered deadline to disclose Plaintiffs advancing expert opinions. The Idaho
Supreme Court has held in circumstances like this that it is reversible error to allow into evidence
expert testimony that is given in violation of discovery rules of the Court. Radmer, 120 Idaho at
89 and 91 ("[W]hile trial courts are given broad discretion in ruling on pretrial matters, reversible
en-or has been found in allowing testimony where Rule 26 has not been complied with."). In so
holding, the Idaho Supreme Court noted the particular importance of disclosing expert testimony
in a timely manner so that the opposing party has a meaningful ability to test the veracity of
those expert opinions.
In cases of this character [involving expert testimony], a
prohibition against discovery of information held by expert
witnesses produces in acute form the very evils that discovery has
been created to prevent. Effective cross-examination of an expert
witness requires advance preparation ... Similarly, effective
rebuttal requires advance knowledge of the line of testimony of the
other side. If the latter is foreclosed by a rule against discovery,
the nan-owing of issues and elimination of surprise which
discovery normally produces are frustrated.
It is fundamental that opportunity be had for full crossexamination, and this cannot be done properly in any cases without
resort to pretrial discovery, particularly when expert witnesses are
involved ... - Before an attorney can even hope to deal on crossexaminat ion with an unfavorable expert opinion he must have
some idea of the bases of that opinion and the data relied upon. If
the attorney is required to await examinat ion at trial to get this
information, he often will have too little time to recognize and
expose vulnerable spots in the testimony.

Id. at 89 (quoting Advisory Committee Notes, Rule 26, Fed. Rules Civ.Proc., 28 U.S.C.A. and
Friedenthal, Discovery and Use of an Adverse Party's Expert Information, 14 Stan. L. Rev. 455,
485 (1962)).
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disclosure of the
Plaintiff has clearly violated the purpose of Rule 26 with his late
report of his advancing damage
third report from Mr. Cooper. He has disclosed an entire new
d deadline to do so, and after the
expert David Cooper well after the August 5, 2013, Court ordere
Defendant spent considerable time and effort studying and critiqu

ing Mr. Coop er's first repo rt-

2013, and Dennis Reinstein's
both through the deposition of Mr. Cooper taken on August 26,
disclosure now forces Defendant
rebuttal report disclosed on September 3, 2013. Plain tiffs late
Coop er's third report, that is by
into the unenviable position of having to study and critique Mr.
, take a second deposition of
Mr. Coop er's own admission a complete overhaul of his first report
re and issue a second rebuttal
Mr. Cooper, and work with its expert Dennis Reinstein to prepa
to commence in a matter of
repmi, all while trying to get ready for a trial that is scheduled
weeks.
general rule
The clear remedy in these circumstances is the application of the
Idaho 16 646; Radmer, 10
excluding Mr. Coop er's tardily disclosed opinions. Aguilar, 151
Idaho at 89.
b.

sed
If this Court does not exclude Mr. Coop er's tardil y disclo
for
ioned
sanct
opinions, Plain tiff should, in the alternative, be
his late disclosure.

broad discretion
Rule 37(e) of the Idaho Rules of Civil Procedure gives this Court
Comi. l.R.C.P. 37(e) ("In addition
in sanctioning Plaintiff for violating the discovery rules of the
procedures, any comi may in its
to the sanctions above under this rule for violation of discovery
fees, costs or expenses against a
discretion impose sanctions or conditions, or assess attorney's
court made pursuant to these
party or the party 's attorney for failure to obey an order of the
rules.").
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Should the Court chose not to exclude the newly disclosed opinions of David
Cooper, then Defendant respectfully requests that the Court, in the alternative, sanction Plaintiff
for its tardy disclosure by: (1) requiring Plaintiff to pay for all reasonable attorney' s fees that
Defendant incurred in studying Mr. Cooper's first report and preparing for Mr. Cooper's first
deposition; (2) requiring Plaintiff to pay for the fees that Defendant paid to Dennis Reinstein to
review and critique Mr. Cooper's first report; (3) requiring Plaintiff to return the $1,425.00 that
the Defendant paid to Plaintiff for Mr. Cooper's time spent in attendance at the first deposition;
(4) requiring Plaintiff to pay for Defendant's reasonable attorney's fees incurred with a second
deposition of Mr. Cooper; (5) allowing Defendant to take a second deposition of Mr. Cooper
after the deadline to complete expert discovery depositions and requiring the Plaintiff to pay for
Mr. Cooper's time associated with this second deposition; and (6) giving Defendant additional
time to disclose a new report of its rebuttal expert Dennis Reinstein.

B.

Mr. Cooper's Opinions That He is Not Qualified to Render Should Be
Excluded .
1.

Mr. Cooper should not be allowed to offer an opinion on the fair
market value of Defendan t's real estate holdings .

In Mr. Cooper's recently disclosed report, he offers opinions on the fair market
value of Defendan t's real estate holdings, as well as the fair market value of Defendan t's plant
and equipment. See Exhibits 1 and 2 to the September 16, 2013, report.
Rule 702 of the Idaho Rules of Evidence allows a witness that is qualified by his
or her knowledge, skill, experience, training, or education, to testify on scientific, technical, or
other specialized knowledge in the form of an opinion or otherwise if such testimony will assist
the trier of fact to understand the evidence or determine a fact in issue. I.R.E. 702; Ryan v.

Beisner, 123 Idaho 42, 47 (Ct. App. 1992) ("Under the Rules discussed above, in order for expert
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opinion testimony to be admissible, the party offering the evidence must show that the expert is a
qualified expert in the field .... ").
In this case, Mr. Cooper is not qualified to render an opinion on the fair market
value of the Defendant's real estate because he is neither a licensed real estate appraiser, a
realtor, nor the owner of the property. Idaho Code Section 54-4103 ("It shall be unlawful for any
person to appraise, practice appraisal, assume to act as, or hold themselves out to the public as an
appraiser, or carry on the calling of an appraiser within the state, or to perform an appraisal of
real estate located in this state unless the person has first been licensed or certified by the board
under the provisions of this chapter."); Boe! v. Stewart Title Guar. Co., 137 Idaho 9, 15 (2002)
("A real estate agent, if properly qualified under I.R.E. 702, may testify as to the value of
property in the course oflitigation.").
2.

Mr. Cooper has no expertise or factual basis to render an opinion on
lost earnings.

The second expert opinion that Plaintiff has disclosed is Mr. Cooper's Lost
Earnings Calculation. While Mr. Cooper has rendered opinions on lost profits sustained by a
business, he has never offered an opinion at trial on lost earnings sustained by an individual. See
Cooper Depo. at 96:20- 99:6, attached as Ex. C to Gill Aff. Further, the only education,
training, and experience Mr. Cooper has in calculating lost wages are a few continuing education
courses he attended as part of maintaining his certified public accounting (CPA) license and a
few trade journals that he has reviewed over the years. Id. at 100:8 - 101 :4. Mr. Cooper cannot
identify any treatise or trade journal that supports the methodology he used in calculating
Plaintiff's alleged lost wages, nor is he relying on any treatise or trade journal to support his
methodology. Id. at 100:17-101:8.
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Because Mr. Cooper is not qualified to render an opinion on lost earnings, his
testimony on his Lost Earnings Calculation should be excluded. I.R.E. 702; Ryan, 123 Idaho at
47.
In addition to Mr. Cooper's qualification deficiencies, Mr. Cooper has no factual
basis to support his opinions. More specifically, Mr. Cooper has done no investigation or
analysis on the wages Plaintiff actually earned or the wages Plaintiff could have earned by
accepting another job (i.e. mitigation wages), other than taking Plaintiffs word at face value.
Cooper Depo. at 101:9-109:10.
To be even more specific, Mr. Cooper starts with the proposition that Plaintiff
earned $200,000 a year while working for Defendant, even though Plaintiffs W-2, and
presumably Plaintiffs tax returns, show Plaintiffs wages at $180,000. Id. at 101 :9

102:2.

When asked at his deposition on why he used $200,000 rather than $180,000, Mr. Cooper
responded that Plaintiff told him that he earned a bonus of $20,000, even though there are no
records supporting a bonus payment of$20,000. Id. at 101:24-102:23.
Second, Mr. Cooper uses a mitigation wage calculation, i.e. the wages that he
believes that the Plaintiff could have earned by accepting another job, of $60,000. Id. at 102:24
- 103:7. Again, Mr. Cooper arrived at the $60,000 figure from his conversation with Plaintiff,
wherein Plaintiff told Mr. Cooper that the most he could earn by accepting another job was
$60,000. Id. But Mr. Cooper did not perform any type of independent labor study or other type
of analysis for the purpose of determining what other jobs were available to Plaintiff, even
though Mr. Cooper concedes that this type of information is readily available and that this type
of analysis can be done for purposes of calculating lost earnings. Id. at 103:8 - 109: 10.
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Mr. Cooper also conceded at his deposition that he is not qualified to perform a labor study on
other jobs available to the Plaintiff. Id. at 106:11-24.
In sum, because Mr. Cooper is not qualified to render an opinion on lost wages
and because the factual basis for Mr. Cooper's opinion on lost wages is woefully deficient,
Defendant respectfully submits that this Court should preclude Mr. Cooper from offering an
opinion on any lost wages. The Idaho Supreme Court has routinely upheld the exclusion of
expert testimony in similar circumstances. See State v. Zimmerman, 121 Idaho 971, 978 (1992);

Egbert v. Idaho State Ins. Fund, 125 Idaho 678, 679-81 (1994); State v. Grube , 126 Idaho 377,
386-87 (1994).

IV.

CONCLUSION

For the foregoing reasons, Defendant respectfully asks this Court to exclude the
opinions set forth in Mr. Cooper's third report, or alternatively, sanction Plaintiff for his late
disclosure.
Additionally, because Mr. Cooper is not qualified to render an opinion on lost
earnings and because there is no foundation for Mr. Cooper's Lost Earnings Calculation,
Defendant asks this Court to exclude any opinion of Mr. Cooper regarding Plaintiffs alleged lost
earnmgs.
DATED this 30th day of September, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of September, 2013, I caused a true
and correct copy of the foregoing MOTION TO EXCLUDE THE EXPERT OPINIONS OF
PLAINTIFF'S EXPERT DAVID M. COOPE R to be served by the method indicated below,
and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com

Clerk Dist. Court
Cioarwater Coun . Idaho

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF 'S PRE-TRIAL
MEMORAN DUM

vs.
LIGHTFORC E USA, IN CORPORA TED,
a Washington corporation, doing business as
NlGHTFORC E OPTICS ;

[FILED UNDER SEAL]

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys

ofrecord, Meuleman Mollerup LLP, and files this Pre-Trial Memorandum in accordance with
the Court's March 12, 2013 Order Scheduling Case for Trial Amended .

I. STATEMEN T OF CLAIMS
In light of the Court' s August 28, 2013 Memorandum Re Motion for Partial Summary
Judgment and Order Re Plaintiffs Motion for Partial Summary Judgment (collectively
"Summary Judgment Ruling"), Plaintiff s claims are as follows :
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A. Violation of the Employee Retirement Income Security Act, 29 U.S.C. §§ 1001 et
seq.
Huber contends that Defendant Lightforce USA, Inc. d/b/a Nightforce Optics ("LUSA")
wrongfully failed to pay vested and non-forfeitable benefits under the Company Share Offer
("CSO") which is governed by the Employee Retirement Income Security Act, 29 U.S.C. §§
1001, et seq. ("ERIS A").

Huber contends that under the CSO he is entitled to payment

equivalent to 30% of the goodwill of LUSA, or $3,599,000.00.
B. Breach of the Deed of Non Disclosure, Non Competition and Assignment
Agreement.
In light of the Court's Summary Judgment Ruling, Huber contends that LUSA breached
its contractual obligation under § 3.2 of the Deed of Non Disclosure, Non Competition and
assignment Agreement to pay Huber, for twelve (12) months after the termination of his
employment, an amount congruent with Huber's base salary as of August 1, 2012 as Huber's
employment was terminated for some reason other than performance related issues and Huber
was not summarily dismissed.
C. Wrongful Termination of Employment.

Huber contends that his employment was wrongfully terminated because LUSA failed to
engage in progressive discipline prior to the termination of his employment as required by the
LUSA Employee Manual and in accordance with LUSA's practices.

II. CONTENTIONS OF LAW
A. Violation of ERISA for failure to pay vested benefits under the Company Share
Offer.
The Company Share Offer ("CSO") is an ERISA plan. Summary Judgmen t Ruling. The
CSO is an employee pension plan as defined by 29 U.S.C. § 1002(2)(A) and therefore is subject
to the vesting and non-forfeiture provisions of ERISA, 29 U.S.C. § 1053.
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Vested Pension Benefit Plans are not subject to forfeiture.

I.

ERISA provides that pension plan benefits must be subject to a vesting schedule. 29
U.S.C. § 1053(a).

In the case of a defined benefit plan, an employee's right to employer

contributions must become nonforfeitable after completion of at least five (5) years of service or
after seven (7) years of service if based upon a graduated vesting schedule.
1053(a)(2)(A).

29 U.S.C. §

In the case of an individual account plan, an employee's right to employer

contributions must become nonforfeitable after completion of at least three (3) years of service or
after six (6) years of service if based upon a graduated vesting schedule.

29 U.S.C. §

1053(a)(2)(B). A pension plan may allow benefits to become nonforfeitable in a shorter period
of time than proscribed by ERISA. 29 U.S.C. § 1053(d).
"' [A]n employee's rights, once vested, are not to be forfeitable for any reason."' Vink v.
SHV North America Holding Corp., 549 F.Supp. 268, 269 (S.D. NY 1982) quoting H.R. Conf.

Rep. No. 93-1280, 93d Cong., 2d Sess. 271 (1974) (emphasis added). See also Hummell v. SE.
Rykoff & Co., 634 F.2d 446, 449 (9th Cir. 1980) ("The legislative history indicates that with these

limited exceptions [those set forth in 29 U.S.C. § 1053(a)(3)(A)-(D)], vested employee rights
cannot be forfeited for any reason.") (emphasis added). Through the enactment of§ 1053 of
ERISA, Congress outlawed "'bad boy' clauses; that is, clauses which require accrued benefits to
be forfeited if the employee is fired for cause or obtained employment with a competitor."
Hollenbeck v. Falstaff Brewing Corp., 605 F.Supp. 421,427 (E.D. Mo. 1985).

Evidence at trial will establish that Huber provided more than five (5) years of service to
LUSA. As such, pursuant to§ 1053(a)(2) Huber's rights to benefits under the CSO fully vested
prior to the termination of his employment, regardless of whether the CSO is a defined benefit
plan or an individual account plan. As Huber's benefits were fully vested, they are not subject to
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forfeiture and Huber is entitled to be paid the value of 30% of the goodwill of LUSA. See
Westwood Chemical Co., Inc. v. Kulick, et al., 570 F.Supp. 1032 (S.D. NY 1983).
2. The value of vested benefits is to be determined at the time of the termination.

The CSO contemplated a one-time lump sum payment to Huber making it a defined
contribution plan. Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 439, 119 S.Ct. 755, 761
(1999) (internal quotations omitted). See also 29 U.S.C. § 1002(34).
"As its names imply, a 'defined contribution plan' or 'individual account plan' promises
the participant the value of an individual account at retirement, which is largely a function of the
amounts contributed to that account and the investment performance of those contributions."
LaRue v. DeWolf, Boberg & Assoc., Inc., 552 U.S. 248, 250 n.l, 128 S.Ct. 1020, 1022 n.1

(2008). An employee who participates in a defined contribution plan bears the risks of loss and
benefits of gain in the investment. White v. Marshall Ilsley Corp., 714 F .3d 980, 983 n.1

(i11 Cir.

2013).
Since the CSO is a defined contribution plan, Huber is entitled to receive thirty percent
(30%) of the goodwill value of LUSA as of August 1, 2012 which is $3,599,000.00.

3. The CSO is not a top-hat plan.
As the Court is aware, LUSA contends the CSO is a rare sub-species of ERISA plans
known as a "top-hat." The burden of establishing that a top-hat plan exists, i.e. an unfunded plan
maintained primarily for the purpose of providing deferred compensation for a select group of
management or highly compensated employees, is upon LUSA as it is the party asserting top-hat
status. MacDonald v. Summit Orthopedics, Ltd., 681 F.Supp.2d 1019, 1023 (D. Minn. 2010)
(citations omitted); Carrabba v. Randalls Food Markets, Inc., 38 F.Supp.2d 468, 478 (N.D. Tex.
1999).
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When determining whether a top-hat plan exists, the language of the plan can be
indicative of an employer's intent in creating the plan and may be considered by the Court.
Guiragoss v. Khoury, 444 F.Supp.2d 649, 659 (E.D. Virg. 2006). Additionally, when addressing
this question, "it is important to note that ERISA is a remedial statute that should be liberally
construed in favor of employee benefit fund participants. To that end, 'exemptions from ...
ERISA coverage should be confined to their narrow purpose." ' Id. quoting Kross v. Western
Elec. Co., Inc., 701 F.3d 1238, 1242 (ih Cir. 1983) (ellipsis in original). See also Carrabba, 38
F.Supp.2d at 477 ("The definition of a top hat plan has been described as a narrow one[]
exemptions from the ERISA coverage should be confined to their narrow purpose.").
ERISA was enacted in light of congressional recognition that most employees do not
have sufficient bargaining power to obtain non-forfeitable benefits through negotiation.
Carrabba, 38 F.Supp.2d at 477 (citation omitted).

Congress also recognized that certain

employees, by virtue of their high-ranking position, had the ability to effectively negotiate and
protect their own benefits.

Id. The ability to protect an employee's own interest '" is the very

reason that Congress chose not to subject top had plans to ERISA 's vesting[] ... requirements."'
Id. quoting Spacek v. Maritime Ass 'n, 134 F.3d 283, 296 n.12 (5th Cir. 1998).

See also

Department of Labor Office of Pension & Welfare Benefit Programs, Opinion 90-14A, 1990 WL
123933 (May 8, 1990).
Considering the statutory language of ERISA and congressional intent when enacting
ERISA, LUSA thus bears the burden of demonstrating that the CSO is (1) unfunded, (2)
maintained primarily for the purpose of providing deferred compensation for (3) a select group
of (a) management or (b) highly compensated employees, and (4) that Huber had the ability to
effectively negotiate and protect his benefits provided under the CSO.
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a. LUSA must establish that the CSO is unfunded.
In order to be considered a top-hat plan, the plan must be completely unfunded. A plan
an
may be funded by the purchase of life insurance because the purchase of the insurance allows
insurance company "to accumulate a fund for the eventual payment of benefits" that is separate
1188,
from the employer's general assets. Dependahl v. Falstaff Brewing Corp., 491 F.Supp.
653
1195 (E.D. Mo. 1980) relevant holding affirmed by Dependahl v. Falstaff Brewing Corp.,
1
or
F.2d 1208, 1214 (8 h Cir. 1981). In this case, the CSO provided that upon death, ill health

]" As
incapacitation of Huber, the goodwill payment would be "paid via this insurance policy[.
wife as
such, LUSA purchased insurance policies which designated Huber's parents or Huber's
co-primary beneficiaries with LUSA.

As Huber's parents and/or wife were primary

e
beneficiaries, in the event of Huber's death, the goodwill would be paid by an insuranc
these
company from funds separate and part from the general assets of LUSA. Additionally,
§§ 11insurance proceeds would not be subject to claims of LUSA's general creditors. I.C.

604(1)(d) and 11-604A(3);

In re SportStuff, Inc., 430 B.R. 170, 178 (Bank. Neb. 2010)

rights
(bankruptcy court does not have authority to impair or extinguish independent contractual
389
of non-debtor); See Downing v. Travelers Ins. Co., 107 Idaho 511, 525, 691 P.2d 375,
death
( 1984) quoting Williston on Contacts (Third Edition) § 369 at p. 908 ("However, upon the
in a
of the insured, or upon the occurrence of any other contingency or condition which results
unless
claim becoming payable, a right vests in the beneficiary which the insurer cannot defeat
to
fraud, collusion or some similar circumstance can be shown."). Thus, LUSA will be unable
demonstrate that the CSO was completely unfunded.
In considering this issue and the cases relied upon by LUSA, it must be recognized that in
every case cited by LUSA, the plan at issue expressly stated that it was to be unfunded, provided
Co.
no rights greater than that of an unsecured creditor, or both. See Northwest Mutual Life Ins.
PRE-TRIAL MEMORANDUM - Page 6
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v. Resolution Trust Corp., 848 F.Supp. 1515, 1517-1518 (N.D. Alab. 1994) (plan prohibited

segregation of policies from employers general assets and provided that employee's "rights
would be 'solely those of an unsecured creditor."'); Demery v. Extebank Deferred Compensation
Plan (BJ, 216 F.3d 283, 287 (2nd Cir. 2000) (plan expressly provided that benefits "shall be

payable solely from the general assets of the Employer, .... Employer's obligation under the Plan
shall be that of an unfunded and unsecured promise of Employer to pay money in the future.");
Godina v. Resinall Int'!, Inc., 677 F.Supp.2d 560, 573-574 (D. Conn. 2009) (plan at issue

"unambiguously provide[d] that the insurance policies are a part of the general assets of the
company and that beneficiaries have no rights under the Plan greater than the right of any
unsecured general creditor of the Company."); Belsky v. First Nat'! Life Ins. Co., 818 F.2d 661,
663 (8 1h Cir. 1987) (plan expressly provided that Executive's rights "shall be solely those of an
unsecured creditor" and that any insurance policy or asset obtained in connection with plan
"shall be, and remain, a general unpledged, unrestricted asset of the" employer); and Belka v.
Rowe Furniture Corp., 571 F.Supp. 1249, 1251 (D. Mary. 1983) (parties agreed that employer

was named beneficiary and would pay amounts due directly out of the company's general
revenue). Thus, in the cases relied upon by LUSA, the clear intent of the employer as set forth
by the plan language itself was to create an unfunded and unsecured plan, i.e. a top-hat plan. In
stark contrast to the cases relied upon by LUSA, evidence at trial will demonstrate that the CSO
did not specifically provide that payment would be from the general assets of LUSA or that
Huber was to have rights no greater than an unsecured creditor. On the contrary, in the event of
death, ill heath or incapacitation, Huber was to be paid directly from an insurance policy as a
primary beneficiary.

As such, LUSA will not be able to demonstrate that the CSO was

completely unfunded.
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for the
b. LUSA must establish that the CSO was maintained primarily
purpose of providing deferred compensation.
"primarily for the
In order to be a top-hat plan, ERISA requires that a plan be maintained
of manag ement or highly
purpose of providing deferred compensation for a select group
establish that the CSO was
compe nsated employees." 29 U.S.C. § 1051(2). Thus, LUSA must
mainta ined primarily for such purpose.

group
c. LUSA must establish that the CSO was mainfained for a select
of management or a select group of highly compensated employees.
of management or
A determination of whether a plan is maintained for a select group
ers the following qualitative
highly compensated employees is a fact specific inquiry that consid
and quantitative factors:
(1) the percentage of the total workforce invited to join the plan
(quantitative), (2) the nature of their employment duties
(qualitative), (3) the compe nsatio n disparity betwe en top hat plan
memb ers and nonmembers (qualitative), and (4) the actual
language of the plan agreement (qualitative).
ns omitted). See also
Bakri v. Venture Mfg. Co., 473 F.3d 677, 678 (6th Cir. 2007) (citatio
024 (D. Minn. 2010).
MacD onald v. Summ it Orthopedics, LTD, 681 F.Supp.2d 1019, 1023-1
t group," the upper limit is
While there is no bright-line test for when a plan is offered to a "selec
289 (recognizing that a plan
approximately 15% of the entire work force. Demery, 216 F.3d at
near the upper limit of the
that was offered to 15.34% of the employees "is probably at or
acceptable size for a 'select group[ .]"');

In re: The IT Group, Inc., 305 B.R. 402, 410

restriction, the highest
(Bankr.D.Del.2004) ("With respect to the quantitative 'select group'
a 'top hat' plan, while not a
percentage of emplo yees covered by a plan found to have been

Ins. Co., 717 F.Supp. 388
bright line test, has been 15%"). See also Darden v. Nationwide Mut.
approximately 1/5 of work
(E.D. N.C. 1989) (plan not a top-hat plan were participants were
employees at the time LUSA
force). Trial will confir m that LUSA had no more than four (4)
PRE-TRIAL MEMORANDUM - Page 8
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provided the CSO to Huber. Thus, the CSO was offered to twenty-five percent of LUSA's entire
work force and therefore was not offered to a "select group."
Nor will LUSA be able to demonstrate that the CSO was available only to a select group
of "management" given the plain language of the CSO. The CSO indicates that other "staff' of
LUSA may be considered for participation. Noticeably absent from the CSO is any language
which limits participation to management. On the contrary, the only participation criteria set
forth in the CSO is long term employment and loyalty - traits that can be demonstrated by nonmanagement employees. See, e.g., Hollingshead v. Burford Equip. Co., 747 F.Supp. 1421, 1429
(M.D. Ala. 1990) (plan that was extended to "key" employees based upon "time of service,
contribution to the company[, and] loyalty" not a top-hat plan); Carrabba, 38 F.Supp.2d at 477
("The mere fact that the employer intends the plan to be a reward to 'key' employees does not
satisfy the degree of selectivity contemplated by the statutes.").
Likewise, LUSA will be unable to demonstrate that, at the time the CSO was provided to
Huber, there was a substantial income disparity between Huber and LUSA's three (3) other
employees. See, e.g. Duggan v. Hobbs, 99 F.3d 307, 309 (9th Cir. 1996) (top-hat plan participant
earned 4 to 5 times annual income of average employee and almost twice as much as next
highest paid employee); Alexander v. Brigham & Women's Physicians Org., Inc., 513 F.3d 37,
41 (1st Cir. 2008) (top-hat plan participants made between 5.23 to 7.2 times annual income of
average employee).

Evidence to be produced at trial will demonstrate that there was not a

substantial income disparity between Huber's income and that of his co-workers. Moreover, the
CSO itself contains no language that limits participation to only highly compensated employees.
Again, the only participation criteria set forth in the CSO is long term employment and loyalty traits that can be demonstrated by any employee regardless of compensation level.
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d. LUSA must establish that Huber had the ability to effectively
negotiate and protect his benefits provided in the CSO.
LUSA must demons trate that Huber had the ability to effective ly protect his benefits
from forfeiture through negotiation.

See Guiragoss, 444 F.Supp. 2d at 658-659 & 661-662;

Benefit
Carrabba 38 F.Supp. 3d at 478; Departm ent of Labor Office of Pension & Welfare
to do.
Program s, Opinion 90-14A, 1990 WL 123933 (May 8, 1990). This it will not be able

4. Even ifthe CSO is a top-hat plan, federal common law establishes that vested
benefits cannot be forfeited except where ob;ective criteria are identified.
are
While top-hat plans are not subject to the vesting provisio ns of ERISA, top-hat plans
law.
subject to the enforcem ent provisio ns of ERISA, which includes federal contract common

v. Bayer,
Kemmerer v. JC] America s Inc., 70 F .3d 281, 287 (3rd Cir. 1995); Eastman Kodak Co.
, 481 U.S.
Corp. 369 F.Supp. 473, 478 (S.D.N.Y. 2005). See also Pilot Life Ins. Co. v. Dedeaux
common
41, 56, 107 S.Ct. 1549, 1558 (1987) (recogni zing that Congres s expected "that a federal
plans
law of rights and obligati ons under BRISA- regulate d plans would develop [.]"). Top-hat
common
are contract s subject to unilater al contract analysis. Kemmerer, 70 F.3d at 287. Under
accept the
law contract analysis, "' [a] pension plan creates a vested right in those employe es who

Id. quoting
offer it contains by continui ng in employm ent for the requisite number of years."'
).
Pratt v. Petroleum Prod. Management Employee Sav. Plan, 920 F .2d 651, 661 (10th Cir.1990
"[t]o
At trial it will be demons trated that LUSA made the following offer to Huber:
year 2000.
receive 30% of compan y goodwil l over a 6 year period commen cing with 5% for the
will be
This increase s for each year of service by 5% until reaches a maximu m of 30%." There
offer
no dispute that Huber worked from 2000 through 2006. As such, Huber accepted LUSA's
by continui ng his employm ent and thereby made LUSA's offer irrevocable.
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Thus, the question before the Court will be whether the CSO' s forfeiture provisions can
be used to strip Huber of retirement benefits that he earned over a period of years. 1 That
forfeitures are not favored in either law or equity is a legal principal that has been long
recognized by the United States Supreme Court. See e.g., Farmers' & Mechanics' Nat 'l Bank v.
Dearing, 91 U.S. 29, 35, 23 L.Ed. 196 (1875) ("Forfeitures are not favored in the law. Courts

always incline against them.") (emphasis added); Hartford Life & Annuity Ins. Co. v. Unsell, 144

U.S. 439, 12 S.Ct. 671 (1892) ("that forfeitures are not favored in the law; and that courts are
always prompt to seize hold of any circumstances that indicate an election to waive a

forfeiture[.]" (internal quotation marks omitted) (emphasis added); US. v. One 1936 Model Ford
V-8 De Luxe Coach, Motor No. 18-3306511, 307 U.S. 219, 226, 59 S.Ct. 861, 865 (1939)

("Forfeitures are not favored; they should be enforced only when within both the letter and the
spirit of the law."). Forfeiture provisions are to be strictly construed. Columbia Ry., Gas &
Elec. Co. v. South Carolina, 261 U.S. 236, 43 S.Ct. 306 (1923) ("We begin with the inquiry with

the general rule before us that conditions subsequent, especially when relied on to work a
forfeiture, must be created by express terms or clear implication, and are constructed strictly[.]")
(internal quotation marks omitted); New York Indians v. US., 170 U.S. 1, 26, 18 S.Ct. 531, 537
(1898) ("A condition, when relied upon to work a forfeiture, is construed with great strictness.").
In light of the federal common law presumptions against forfeiture, forfeiture clauses in
ERISA plans have been subjected "to a rigorous reasonableness test as a matter of federal
common law whenever the substantive non-forfeiture provisions of ERISA are not applicable."
Hollenbeck v. Falstaff Brewing Corporation, 605 F.Supp. 421, 428 (E.D.Mo. 1985). As such,

forfeiture clauses must contain "some objective criteria by which the Court can judge whether [a]
defendant's invocation of a forfeiture clause is reasonable." Id. at 434. It is the employer's
1

This assumes that the Court finds that the CSO is a top-hat plan which Huber vigorously disputes.
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burden to satisfy the court that a forfeiture provision has been reasonably applied. Amory v.

Boyden Assoc., Inc., 434 F. Supp. 671,673 n.2 (S.D. NY 1976).
Trial of this matter will demonstrate that the forfeiture clause of the CSO does not
contain any objective criteria which the Court can utilize to determine if LUSA's invocation of
the clause is reasonable. As such, the forfeiture clause is unenforceable as a matter of law.

5. LUSA must demonstrate that the actual reason for termination was
unsatisfactory performance.
Assuming that the Court determines that the CSO forfeiture clause is valid and
enforceable, LUSA must establish that the actual reason for the termination of Huber's
employment was unsatisfactory performance. Hollenbeck, 605 F.Supp. at 435. LUSA must also
establish that the alleged unsatisfactory performance was a performance deficiency that LUSA
did not waived. O'Day v. McDonnell Douglas Helicopeter Co., 191 Ariz 535,959 P.2d 792, 796
(Ariz. 1998) ("if the employee can demonstrate that the employer knew of the misconduct and
chose to ignore it, then he will defeat the employer's attempted use of the after-acquired
evidence defense of legal excuse."). The evidence to be presented to the Court will demonstrate
that Huber adequately performed and that his employment was not terminated for some reason
other than unsatisfactory performance.

B. Breach of the Deed of Non Disclosure, Non Competition and Assignment
Agreement.
"A contract is a 'promise or a set of promises for the breach of which the law gives a
remedy, or the performance of which the law in some way recognizes as a duty.'" Atwood v.

Western Const., Inc., 129 Idaho 234, 238, 923 P.2d 479, 482 (Ct. App. 1996) quoting
RESTATEMENT (SECOND) OF CONTRACTS § 1 (1981 ). "A breach of a contract is non-performance
of any contractual duty of immediate performance." Idaho Power Co. v. Co generation, Inc., 134
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Idaho 738, 746, 9 P.3d 1204, 1212 (2000) citing Enterprise, Inc. v. Nampa City, 96 Idaho 734,
740, 536 P.2d 729, 735 (1975).
The evidence to be presented at trial will demonstrate that LUSA was bound to the
following contractual obligation:
In the event that the employee is terminated for any reason other
than performance related issues (as defined) and/or summary
dismissal (as defined), the employer will pay the employee an
amount congruent with the base salary at the time of termination
for [twelve months].
Deed of Non Disclosure, Non Competition and Assignment Agreement at § 3.2. Additionally, the

evidence will demonstrate that Huber was not summary dismissed nor was Huber dismissed for
performance related issues that were managed through a performance management program that
included a formal warning process. As such, Huber will demonstrate his entitlement to damages
equal to twelve (12) months base salary, or $180,000.00.
C. Wrongful Termination of Employment.

Employment in Idaho is presumed to be at will in the absence of a contract setting forth a
fixed term of employment or limiting the reasons available for discharge. Bollinger v. Fall River
Rua! Elec. Co-op, Inc., 152 Idaho 632, 639, 272 P.3d 1263, 1269 (2012) citing Jenkins v. Boise
Cascade Corp., 141 Idaho 233, 240-41, 108 P.3d 380, 387-88 (2005); Mitchell v. Zilog, Inc.,

125 Idaho 709, 712, 874 P.2d 520, 523 (1994). At-will employment means that either the
employer or the employee made terminate the employment relationship, without liability, at any
time.

Metcalf v. Intermountain Gas Co., 116 Idaho 622, 624, 778 P.2d 744, 746 (1989).

However, "[i]n the absence of an express contract, a limitation to the at-will employment
presumption may be implied where the circumstances surrounding the employment relationship
could cause a reasonable person to conclude that the parties intended a limitation on discharge."
Bollinger, 152 Idaho at 639, 272 P.3d at 1269 (citations omitted). Such implied limitations may
PRE-TRIAL MEMORANDUM - Page 13
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arise from an employer's statements or policies when such statements or policies are more than
vague statements of opinion or predication and indicate an intent to become part of the
employment agreement. Id. citing Metcalf, 116 Idaho at 624, 778 P.2d at 746 (1989); Atwood v.
Western Const., Inc., 129 Idaho 234, 238, 923 P.2d 479, 483 (Ct.App.1996). "It is well settled in

Idaho law that terms of an employee handbook or personnel manual can constitute an element of
the employment contract." Ferguson v. city of Orofino, 131 Idaho 190, 193 n.2, 953 P.2d 630,
633 n.2 (Ct. App. 1998) citing Harkness v. City of Burley, 110 Idaho 353, 356, 715 P.2d 1283,
1286 (1986) and Johnson v. Allied Stores Corp., 106 Idaho 363, 679 P.2d 640 (1984).
Employee manuals are to be evaluated under a unilateral contract analysis. Watson v.
Idaho Falls Consolidated Hospitals, Inc., 111 Idaho 44, 48, 720 P.2d 623, 636 (1986).

A

contract is '"ambiguous when there are two different reasonable interpretations or the language
is nonsensical."' Knipe Land Co. v. Robertson, 151 Idaho 449, 455, 259 P.3d 595, 601 (2011)
quoting Potlatch Education Ass 'n v. Potlatch School District No. 285, 148 Idaho 630, 633, 226
P.3d 1277, 1280 (2010). Whether a contract is ambiguous is a question of law for the court, but
interpretation of an ambiguous contract is for the trier of fact.

Id.

When determining the

meaning of an ambiguous contract term, ambiguities are to be construed against the party who
drafted the contract. Haener v. Ada Co. Hwy. Dist., 108 Idaho 170, 173, 697 P.2d 1184, 1187
(1985).
Evidence will be presented at trial to aid the Court as the trier of fact to determine
whether the Manual is in fact an employment contract.

Huber expects that the evidence

presented will demonstrate that the Manual was intended to contracutally provide that nonprobationary employees would be subject to a policy of progressive discipline. Additionally, the
evidence will demonstrate that LUSA failed to engage in progressive discipline of Huber as
contractually required.

As such, the evidence will demonstrate that LUSA wrongfully
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terminated Huber and that Huber is entitled to back and front pay arising from the wrongful
termination. See O'Dell v. Basabe, 119 Idaho 796,813, 810 P.2d 1082, 1099 (1991).

DATED this 30 1h day of September 2013.
MEULEM AN MOLLER UP LLP

BY:
Attorneys For Plaintiff Jef ey Edward Huber
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Honorable Michael J. Griffin
Judge of the Second Judicial District
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755 West Front Street, Suite 200
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Telephone: 208.342.6066
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWAR D HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs .
LIGHTF ORCE USA, IN CORPOR A TED,
a Washington corporation, doing business as
NIGHTF ORCE OPTICS;

DECLARATION OF CHAD M.
NICHOLSON IN SUPPORT
OF PLAINTIFF'S
MOTIO N IN LIMINE
[FILED UNDER SEAL]

Defendant.
Honorab le Michael J. Griffin

CHAD M. NICHOL SON, declares and states as follows:
1.

I make this declaration based upon my personal knowledge.

2.

1 am an attorney of record for Jeffrey Edward Huber, Plaintiff, in the abo ve-

entitled matter.
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3.

Attached hereto as Exhibit A is a true and correct copy of the September 25, 2013

Deposition Transcript of Tresa E. Ball, SPHR.
4.

Attached hereto as Exhibit Bis a true and conect copy of Defendant' s August 30,

2013, Disclosure of Expert Witness Tresa E. Ball, SPHR.
5.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.
111
DATED this 30 day of September, 2013.

MEULEM AN MOLLER UP LLP

BY :
Attorneys For Plaintiff Jeffrey E. Huber

DECLARA TION OF CHAD M. NICHOLS ON IN SUPPORT
OF PLAINTIF F'S MOTION IN LIMINE - Page 2
I 110085 .002\PLDILIM INE (CMN_DECL A RATION ) 130930.DOCX

1151

CERTIFICATE OF SERVICE
111
I HEREBY CERTIFY that on the 30 day of September, 2013, a true and correct copy
of the foregoing and was served by the method indicated below upon the following party(ies):

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
111
101 South Capitol Boulevard, 10 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.20 00
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-23 76

[

]

[ .J]
[ A]
]
[
]
[

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth(a),moffatt. com

[

]
]

[) J
[
[

]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@i dahocoun ty. org

DECLARAT ION OF CHAD M. NICHOLSON IN SUPPORT
OF PLAINTIFF 'S MOTION IN LIMINE - Page 3
1:110085 .002\PLDILIMINE (CMN_ DECLARA TJON) 130930.DOCX

1152

IN THE DISTR ICT COURT OF THE SECOND JUDIC IAL DISTR ICT
OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an indiv idual ,
Plain tiff,

)
)

vs.

)

Case No.

LIGHTFORCE USA, INCORPORATED, a

)

CV 2012- 336

Wash ington corpo ration , doing

)

CONFIDENTIAL

busin ess as NIGHTFORCE OPTIC S,

)

Defen dant.

)
)

DEPOSITION OF TRESA E. BALL, SPHR
Septe mber 25, 2013

REPORTED BY:

DIANA L. DURLAND, CSR No. 637
Notar y Publi c
EXHIBIT

i ;.._--LA_\_ __
1153

Page 2 (Pages 2-5)
9/25/2013

Tresa E. Ball (CONFIDENTIAL)

(CONFIDENTIAL)
Page 4

Page 2

THE DEPOSITION OF TRESA E. BALL, SPHR, was
taken on behalf of the Plaintiff at the offices of
Meuleman Mollerup, LLP, 755 West Front Street, Suite
200, Boise, Idaho, commencing at 1:30 p.m. on
September 25, 2013, before Diana L. Durland,
Certified Shorthand Reporter and Notary Public within
and for the State of Idaho, in the above-entitled

1
2
3
4
5
6
7

8 matter.

11
12
13

14

2
3
4
5
6
7
8
9

9
10

1

APPEARA NCES
For the Plaintiff:
Meuleman Mollerup, LLP
By: CHAD M. NICHOLSON
755 West Front Street, Suite 200
Boise, Idaho, 83702

10
11 order?
12
13
14

16

15
16

17 For the Defendant:

17

15

18
19
20
21
22
23

(Exhibits 52, 53 and 54 marked.)
TRESA E. BALL, SPHR,
having been first duly sworn to tell the truth
relating to said cause, testified as follows:
MR. NICHOLSON : Good afternoon. Again, for
the record, my name is Chad Nicholson. We are here
for the deposition of Tresa E. Ball in the case of
Huber versus Lightforce USA.
Preliminarily , do you want to have this
marked as confidential pursuant to our protective

18
19

Moffatt, Thomas, Barrett, Rock & Fields,
Chartered
By: GERALD T. HUSCH
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho, 83701-0829

MR. HUSCH: We probably should. We should
also discuss, at a more opportune time, what we're
going to do when it gets to trial. Maybe it's the
subject for the pretrial conference. We can ask the
judge to close the courtroom.
MR. NICHOLSO N: Okay. Fair enough. We'll
go ahead and mark this deposition as confidential.
EXAMINAT ION

20 BY MR. NICHOLSON:

Q. Would you go ahead and please state your

21

22 full name and spell your last for the record?

A. Tresa Erickson Ball, B-a-1-1.
Q. Ms. Ball, it's my understandin g you've been
at least twice; is that correct?
deposed
25

23

24

24
25

Page 5

Page 3

I

INDEX
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2

2
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3 TESTIMONY OF TRESA E. BALL, SPHR

4

4 Examination by Mr. Nicholson

5
6

5
6
7
8
9
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12
13
14
15

3
4

EXHIBIT S

7

MARKED
52. Notice of Deposition Duces Tecum of
Tresa E. Ball
53. Defendant's Disclosure of Expert Witness
Tresa E. Ball, SPHR
54. Lightforce USA, Inc., dba Nightforce
Optics, Inc., Employee Manual, Revised
November 10, 2009
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A. That's correct.
Q. How long has it been since you've been
deposed?
A. A little over four years.
Q. In that case, I'll go over some of the basic
ground rules to refresh your memory. The first is we
do have a court reporter here today taking down
everything we say. If you'll please make sure to
give me audible answers. Try to avoid head nods.
Also, if you'll extend me the courtesy of
allowing me to finish my question, I'll do the best I
can also to let you finish your answer.
A. Okay.
Q. lf you need to take a break today for
whatever reason, feel free to let me know. l would
like to get an answer before we take a break if I
have a question pending; fair?
A. Sure.
Q. If I ask a question that you don't
understand, please feel free to ask me to rephrase
that or clarify.
A. Okay.
Q. With that then, is it fair for me to assume
that if you answer a question, that does in fact mean
that you understood it?
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A. Yes.
Q. I'll hand you what's been marked as Exhibit
52. Have you seen this document before?
A. Yes.
Q. This document requests that you bring
certain materials. I'm going to just run over that
real quickly. It starts on page two. Did you bring
a current copy of your curriculum vitae?
A. Yes.
Q. Is that any different than what we would
have been provided in conjunction with your expert
witness report?
A. It would be the same.
Q. Okay. Did you bring a copy of your file
here today?
A. Yes.
Q. And does your file include all the written
correspondence between yourself and defense counsel?
A. Yes.
Q. Does it include all of the written or
tangible materials that you've reviewed?
A. I brought all the materials that I reviewed.
MR. HUSCH: I think we've assumed that you
weren't interested in emails that said thank you or
something to that effect.

Q. (BY MR. NICHOLSON) I'm not going to mark
this as an exhibit, but I have made a copy. What
3 we've copied here is what you would consider part of
4 your file?
A. Correct.
5
Q. I've also reviewed quickly a lot of other
6
7 documentation. That's simply the documentation that
1

2

you've reviewed?
A. Correct.
9
Q. In your file, if you'd turn to -- there's a
10
11 couple of pages of some handwritten notes. I have
12 that there's two pages here. Are these your notes?
A. Yes.
13
Q. And are these notes -- when were these notes
14
8

made?
A. The first page that says 9/04, that's 9/04
17 of' 13, this year. The second page 7/26, 7/26 of
18 this year.
Q. With respect to the 9/04 notes, are these
19
20 notes that were made while you were reviewing
21 documentation or you were communicating with counsel?
A. This was at a discussion with counsel and
22
23 client.
Q. And who was present on behalf of Lightforce?
24
A. Ray Dennis, Monika Leniger-Sherratt,
25
15
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MR. NICHOLSON: Okay. Fair enough. I guess
I can say from the -- just from judging by the
thickness of what you have in front of you, I'm
presuming that you don't have particular copies of
depositions that you've reviewed at least in paper
form. Or do you?
A. Well, this is the stuff I reviewed.
Q. All right. Fair enough. Why don't we do
this, actually. Did you have any deposition
transcripts for prior depositions?
A. No. I looked at that, and it was over four
years, so I did not bring any.
Q. Is it still correct that you have not
testified at trial?
A. Correct.
Q. Has your list of cases, that you have been
an expert in, changed since your expert witness
disclosure?
A. No.
Q. So let's maybe take a couple-minute break.
What I'm going to do is flip through your file here
and see if there's anything I'd like to ask you
about.
A. Okay.
(Recess taken.)
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Hope Coleman.
Q. Was anybody else present on behalf of
Lightforce?
A. No. Just Gerald Husch and Andrea -- I don't
recall Andrea's last name.
Q. One of the other attorneys. All right.
Let's run down what -- just read what the first
bullet point, for lack of a better tenn, says.
A. At this discussion we discussed my report.
It was after the completion of the report, and we
were discussing performance-re lated issues. And
these were things that I jotted down.
Delay in pass down of military sales contact
information when responsibility was removed. Jeff
refused to put zero stop turret on scopes at Lows.
Jeff refused to eliminate QC process in USA to move
to Australia. Only approval one time by Ray for
purchasing blems for resell. In a win/win situation.
Most were not blems but new builds.
Q. It says, "in a win/win situation." Can you
describe what that meant for me?
A. That the one-time approval was approved
because it was going to be a win/win situation to do
so.
Q. Did he indicate when that one-time approval
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A. No.
Q. So then the next bullet point says what?
A. Sold 900 and 1,500 scopes without QC
completed.
Q. Is there an indication as to who Jeff sold
these to?
A. No.
Q. The next?
A. Had ability to perform in front of Australia
when on-site but changed when they left.
Q. Can you expand on that note at all? What
was the information that you were provided in that
context?
A. These were just brief discussions about
performance . We didn't go into detail about these
items. I simply jotted them down in case there were
points of information that they would want me to
provide additional opinion on. We didn't talk in
detail about any of these bullets.
Q. Okay. Our next bullet point?
A. Eval business results, et cetera, compared
with him versus without.
Q. Did you review documents related to -A. No. This was just an indication that there
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A. Mismanagem ent of org. Did not implement
40l(k) change. Did not get quotes for insurance bids
until 2007 with Hope. Resistance to changes to
benefit the business, i.e., multiple.
Q. Can you explain that last one, "i.e.,
multiple"?
A. Such as the QC improvement. To eliminate QC
on some of the product in the US and to bypass that
shipping and move that to Australia. UPC codes was
another example. Utilizing UPC codes in order to get
additional large clients.
This example of turrets, something about the
turrets, that Lows was putting them on, and then we
were taking them off and putting something else on.
And we could improve efficiency ifwe discontinued
that practice. Those were the ones I recall at this

24

point.
Q. Okay. Is it inventory -A. Inventory write off may have included
turrets plus 200,000 plus finished goods.
Q. Again, what does this indicate to you?
A. Just an indication that there was an issue
with inventory write offs.
Q. Were you provided any documentatio n on that
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issue?
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had been significant improvement without Mr. Huber.
And I made a note in case that was something they
wanted me to look into further, but I did not.
Jeffterm'd, parenthesis, name, without
written warning, question mark. Team management
structure required.
Q. Let me interrupt you. Were you given an
indication that Jeff had been given a written
warning?
A. No. This was indicating that he may have.
That's why there's a question mark. That there was
some indication he may have term'd somebody else
without a written warning as well. I did not, again,
look into that detail.
Q. Okay. The next bullet point?
A. Team management structure required IB to be
a team member. Best interest of the company.
Changes to improve. JH resistance. Undermining lack
of teamwork.
Q. I presume "JH" is Jeff Huber?
A. Correct. NDA issue. Lied to Monika.
Q. What was the indication as to how Jeff
allegedly lied to Monika?
A. That he had signed an NDA when he had not.
Q. And our next bullet point?

208-345-96 11

M

&

1
2
3

4
5

6

7
8
9
10

11
12
13

14
15
16
17
18

19
20

21
22
23
24

2s

A. No, I did not look into this in detail, no.
Q. I believe it's our last bullet point there.
A. Eval list of operational improvemen t issues
that should have been implemented .
Q. Were you provided a list, or were you
generating a list?
A. That was again a note to myself that that
could be something else that they may have asked me
to evaluate if they wanted any additional opinion on
that component. But I did not do so.
Q. This particular page we're looking at here,
ifl understand it, these are potential issues that
you thought you may be asked to look into?
A. Uh-huh.
Q. Have you been asked to render an opinion on
any of the issues on this page that we're looking at
right here?
A. Not in addition to what has already been
provided in my report.
Q. Okay. And the next page, the 7/26 page, it
looks like this was a conversation with, I believe,
Jerry and Andrea?
A. Correct.
Q. Was anybody present from Lightforce?
A. No.
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Q. There is, it looks like, maybe a star
circled, opinion, with an arrow. Can you read what
is to the right of that arrow?
A. Unsatisfactory performance as a term reason.
Q. And it indicates there part of the CSO.
What does CSO stand for? Company share offer?
A. Correct.
Q. There's a notation here. I believe it's
indicating approximately 2009 Monika assessed Idaho
facility?
A. She runs several orgs for Dennis.
Q. Have you determined -- was there in fact a
2009 assessment of the Idaho facility?
A. I think it actually turned out to be 2010.
Q. Would that have been the assessment then
that resulted in a PowerPoint presentation?
A. Correct.
Q. I believe you've got a note that says
modified Huber role not adopted. Did I read that
correctly?
A. Not adapted.
Q. What does that indicate there?
A. That his role was modified, but he didn't
adapt to that role.
Q. What are the notations under significant
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Reference Materials that in addition to some of the
other documents reviewed you've reviewed, "Various
human resources; employment law; or other
publications, books, articles, or online tools
relevant to the topics of this case." Of those
items, what else have you reviewed?
A. That would just be infonnation I would
review on an ongoing basis. I did not review
specific publications in conjunction with compiling
this report.
Q. ls there a particular publication that might
be included there? Or just expand on that a little
bit more of what these documents are?
A. Just as an HR professional, there are
various publications, magazines, websites, things of
that nature, you keep up on. Cases that come out,
rulings that come out, Department of Labor, those
kinds of websites that you keep abreast of throughout
your profession.
Q. There's not any particular document or
resource that you've gone to to say this is the basis
for my opinion?
A. No. That would be my experience rather than
other people's documents.
Q. When did you obtain your degree from the
Page 17
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growth of org?
A. Went from three employees to 60 employees
with Huber and now approximately 100 employees.
Q. There's also a page in here that looks like
dated September 4. Have you submitted
invoice
an
additional invoices other than that invoice?
A. Not at this time, no.
Q. Now other than the two, I want to call them,
meetings that are referenced there in these
handwritten reports, have you had any other direct
communicat ions with Lightforce employees?
A. No.
Q. You've never met Jeff Huber; correct?
A. No. To clarify, there was only one meeting
that had Lightforce employees.
Q. Fair.
A. That's my only time meeting them.
Q. That's a fair point.
(Discussion held off the record.)
Q. (BY MR. NICHOLSO N) Let's go back on the
record. I'll hand you what's been marked as Exhibit
53. I believe that is a copy of your report. Would
you confirm that?
A. Yes, it is.
Q. On page 27 of your report you indicate under
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University of Phoenix?
A. That's a good question. Early 2000s. I
don't recall an exact year. But I initially went to
Boise State and then had about a year and a half left
and went back and finished that several years later.
Q. When were you at Boise State?
A. '89 to early '90s.
Q. Was your primary field of study also the
business management field at BSU?
A. Correct.
Q. And when did you become certified as a
senior professional in human resources?
A. That would have been early '90s. Mid '90s.
Sorry, I didn't look up years on those.
Q. How does one become a senior professional in
human resources?
A. There are certain requirements that you have
to meet. You have to have at least, I believe, eight
or ten years of experience to take that exam. Then
you would study a body of knowledge on various areas
of HR and take an exam, a national exam. That's your
first time to certify.
Then you have to maintain that
certification, I believe, every two years. In order
to maintain that certification, you have to do CME,
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1 new projects facilitation, things of that nature. I
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don't recall the exact number of hours. I want to
say either 40 or 50 hours every two years. Something
like that.
Q. You've got a list here of your previous
cases you've been involved in. In any of these cases
were you retained on behalf of the plaintiff?
A. Yes.
Q. In which cases?
A. Kellie was a plaintiff. And Gaub and Gaub
were a plaintiff.
Q. And was Kellie an individual?
A. She was deceased. It was her family, I

believe.
Q. What was the nature of that case then?
15
A. That was a case of -- she was killed while
16
17 she was working at the park. And it was a result of
18 alcohol use while they lived on the premise. So it
19 was evaluation of whether the organization had
20 policies and practices and whether or not they
21 followed them and that impact on her death. Short
22 answer.
Q. Who was the plaintiffs counsel in that
23
24 case?
A. Berg Law in Montana. I would have to find
25
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cases, it was on their behalf. And in the other
cases, it was on behalf of those employers. ls that
what you're asking me?
Q. Let me try to clarify. Other than the
Kellie and Gaub versus Gaub cases, did you render an
opinion that indicated that the employer had done
something inappropriately?
A. Not in the whole opinion, no. There may
have been components within the opinions that were
things they could have done better. But the opinion,
as a whole, would have been on behalf of that

employer.
Q. And if I'm able to pull the correct
14 information, l believe in four of these cases you've
15 been retained by Moffatt Thomas; is that correct?
A. Let's see. That would be correct.
16
Q. Totaling up those four cases, approximatel y
17
18 how much have you invoiced?
A. I don't recall that at this point. Some
19
20 were years and years ago.
Q. Do you have any reason to believe that your
21
22 invoice in each of these other cases with Moffatt
23 Thomas would have been less than your September 4th
24 invoice that we've looked at in this case?
A. I would say in this case there was more time
25
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13
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the name for you.
Q. Was that Bird or Berg?
2
A. Berg, B-e-r-g.
3
Q. In Montana?
4
A. Uh-huh.
5
Q. In rendering an opinion, then, did you reach
6
7 a conclusion that was adverse to the employer?
A. Yes.
8
Q. And Gaub and Gaub were the plaintiff
9
1

1o

individuals?
A. Correct.
11
Q. And what was the general issue in that case
12
13 that you were involved in?
A. Sexual harassment and retaliation.
14
Q. And did you render an opinion that was
15
16 adverse to the employer?
A. Yes.
17
Q. All of the others listed here, were they
18
19 where you rendered opinions on behalf of employers?
A. Yes.
20
Q. In any of these cases where -- well, other
21
22 than Kellie and Gaub and Gaub, have you rendered any
23 opinion that was adverse to an employer?
A. When I provided an opinion, it's on behalf
24
25 of that organization. So in those two plaintiff
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commitment into the amount of detail that was
reviewed than some of the other cases, but l can't
tell you exactly the amount for each of those other
cases. Generally, it would be less time commitment
than this one due to the material.
Q. Are you aware if in any of these cases you
were excluded as a witness by a court?
A. No. Not that I'm aware of.
Q. Are you aware if there's ever been any
motions filed to exclude you as a witness?
A. Not that I'm aware of.
Q. Other than in these cases where you've been
a witness, have you ever been excluded from being a
witness, to your knowledge?
A. No.
Q. In looking at the materials that you've
reviewed, I see that now you may have reviewed some
additional depositions. ls that fair?
A. That's correct.
Q. And I think those depositions are
Kevin Stockdale (sic), Klaus Johnson, Laurie Huber,
Arthur Kyle Brown, Mark Cochran, and Corey Runia.
A. Correct. Is that six or seven?
Q. Six.
MR. HUSCH: I think it's Kevin Stockdill.
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MR. NICHOLSON: What did I say?
MR. HUSCH: Stockdale.
2
(BY MR. NICHOLSO N) Is there maybe another?
Q.
3
A. Stockdill, Brown, Runia, Jesse Daniels.
4
5 Laurie Huber, Klaus Johnson and -Q. Mark Cochran?
6
A. That sounds correct.
7
Q. After reading these depositions, did that
8
9 change or impact your opinions in any way?
A. I think their depositions reinforced my
10
11 opinion, supported my opinion, but it did not change
12 my opinion.
Q. Other than these seven depositions, any
13
14 other infonnation that is not identified in the
15 report that you've reviewed?
A. No.
16
Q. With respect to testimony from Lightforce
17
18 employees, do you recall any particular testimony
19 that you believe or that you find to be not credible?
MR. HUSCH: I'm sorry. Could I hear that
20
I

A. I would say the initial assessment in 2010,
the workplace assessment, had feedback of changes or
improvements that needed to be made. That may or may
not be construed as a written reprimand, per se.
And then other information reviewed would
have been verbal or email notification of demotion,

1
2
3

4
5

6

7 things of that nature.
8

which you read about verbal communications, other
1o than this PowerPoint assessment and feedback and
11 emails, have you reviewed any other documentation
12 that you would consider to be a written warning?
9

A. No.
Q. Would you consider the assessment to be a
14
15 written warning?
A. I would consider the assessment to be
16
17 perfonnanc e coaching.
Q. And you referenced probably a few different
18
19 emails. But any of these emails, would you consider

13

20

21

one more time?
(Record read by court reporter.)
22
WITNESS: I reviewed a lot of testimony. I
23
24 don't know that I have a basis to say there was
25 something that was not credible.

21

Q. So then excluding verbal cmmnunications,

22
23
24
25

those to be a written warning?
A. I wouldn't say they're a written warning. I
would say they're communication of action taken due
to the perfonnanc e.
Q. Would you consider the PowerPoint workplace
assessment to be an evaluation of Jeff?
Page 25

Page 23

Q. (BY MR. NICHOLS ON) Are there portions of
2 Jeff Huber's testimony that you believe are not
3 credible?
A. There were some things in his testimony that
4
5 I felt were contradicto ry.
Q. Contradict ory to what?
6
A. Something he may have said earlier or to the
7
s documenta tion that was reviewed.
Q. Do you recall having the perspectiv e that
9
of Jeffs testimony conflicted with testimony
any
IO
11 given by an employee of Lightforce ?
A. Sure. I think they had different
12
13 perspective s on things. Sure.
Q. As a result of that different perspective ,
14
15 did you draw conclusion s as to who was more or less
1

credible?
A. I think some of the contradicti ons in
17
18 Mr. Huber's testimony made me believe he was less
I 9 credible than the documenta tion I reviewed or the
20 testimony given by others.
Q. Have you been provided any job description s
21
22 for Jeff Huber to review?
A. No.
23
Q. Have you reviewed any documenta tion that you
24
25 would consider to be a written reprimand for Jeff?

16
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A. I think it was an evaluation, some of Jeff
some of the staff itself or the organizatio n
and
2
3 itself.
Q. Other than that document, have you reviewed
4
5 any other documenta tion that you consider to be an
6 evaluation of Jeffs performanc e?
A. No. Documents , no.
7
Q. So then any -- what, if anything, have you
8
9 reviewed that you would have considered to be an
10 evaluation of Jeffs performanc e?
A. The verbal discussions.
11
Q. And those would have been verbal discussions
12
13 between who and Jeff?
A. I believe there were several, as referenced
14
15 in the report. There were discussions between Ray
16 and Monika with Jeff on, I believe, multiple times.
17 And then also times when William Borkett was present
18 as well.
I believe there's a fall of 2010 board
19
20 meeting that discussed concerns about his performanc e
21 relative to reporting informatio n accurately to the
22 board. So I assume other people were present
I

23
24
25

there.
Q. That would have been the board of Lightforce
Australia?
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A. Correct.
Q. Ms. Ball, based upon your experience in the
human resources field or what I'll call HR for short
here today, can you provide me a definition of the
term of unsatisfactory performance?
A. You're not meeting the expectation of your
superior.
Q. And then is this definition something that I
can go and find in some of the literature that you
review on a periodic basis?
A. Sure. There's a lot ofliterature on
performance management, on addressing performance
management, on coaching to improve performance. I'm
sure in lots of various formats. Will there be a
definition of unsatisfactory performance? I don't
know the answer to that.
Q. Have you reviewed any literature that
provides a specific definition for the phrase
unsatisfactory performance in the human resource
field?
A. Not that I recall at this point.
Q. And so then it's fair to say that what is or
is not unsatisfactory performance is going to depend
on the particular supervisor in any given instance;
correct?
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A. I think it's scientific in that it's a
profession. It's a profession; it's not just an
opinion. It's a methodolo gy that business managers
use, that HR professionals use, to assess
performance. Every company can do it differently.
But it's definitely a method and a profession that is
used to address perfonnan ce.
Q. Is the methodolo gy the same with every
employer, though?
A. No.
Q. And you use the tenn "methodology." What
within this methodology uses a scientific principle?
What would be an example of a scientific principle
that is used?
A. A business metrics, for example, would be a
method that you would evaluate manageme nt on.
There's business metrics as to effectiveness,
business results that businesses will use that would
be used to measure that person's perfonnan ce, as an

20 example.
21

22
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Q. And these metrics change from employer to
employer?
A. Sure.
Q. Other than business metrics, can you
identify any other principles that you would consider
Page 29
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A. It will depend on the expectations of that
company, of that supervisor/manager, whoever it might
be, of what they expect that individual to perfonn
and their perception of whether that was performed.
Q. But these expectations can be different from
employer to employer?
A. Sure.
Q. And even within a particular company, you
can have different expectations from superior to
superior; correct?
A. Correct.
Q. Is it possible to have different
expectations of employees just within -- strike that.
I'm asking a horrible question.
With respect to employees within an
organization, is it possible that there are different
expectations of employees based upon position?
A. Correct.
Q. Are you aware of any law or regulation that
defines the phrase unsatisfactory performance?
A. No.
Q. Are you aware -- I guess in your experience,
have you seen any occasion where evaluating
performance is done by implementing scientific
principles?
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scientific principles that are used in this
methodology?
A. I think human behavior is another one.
3
Q. Explain that.
4
A. How you perform in the job. Whether that's
5
6 one company or a different company. Your human
7 component contributes to whether you perform or not.
8 That may not be accounting or business as far as a
9 metric, but it's how people perform.
Q. Is there some sort of formula or metric out
10
11 there that judges or compares the human behavior?
A. There may be in some shape or fonn.
12
13 Psychologists and people like that probably have
14 metrics or formulas for behavior. I don't recall
15 anything at this point.
Q. Have you used any sort of formula or metric
16
17 in evaluating Jeffs human behavior in this instance?
A. No. It's more of a measurement ofresults
18
19 and actions or behaviors relative to his position.
20 But not a formula. Some people's formulas might be a
21 one-to-five rating scale. Were they below
22 expectations, meet or exceed? Did they have needs
23 improvement to exemplary? There's metrics for or
24 ways to assess, but it's not a mathematical formula,
25 per se.
1

2
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Q. Is there any particular -- if someone wanted
to conduct a peer review, so to speak, of your
opinions in this case, is there a standard process or
procedure that they could use to replicate the
results?
A. Say that again.
Q. Well, if another person wanted to come in
and look at your opinions and say, well, I'm going to
test this to see if we continue to get the same
results, is there a way to do that?
A. Not that I'm aware of. I think there's best
practices within HR, and you will oftentimes evaluate
someone else's end result, compare it to how you
might handle something. But not an official peer
review such as you would have in medicine or
something like that.
Q. There's no objective criteria as to how to
judge whether or not somebody else reached the right
result; is that fair?
A. I don't think it's fair to say there's not
an objective method. It's not just subjective.
There's objective viewpoint as to whether something
was handled appropriately. Whether your conclusions
were fair, based on the situation. You have to just
look at things case by case, and it requires a lot of
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Management . You might receive them through your
expertise and involvement with employment law
situations in your practice.
If you've had situations that you've had to
seek outside counsel to assist handling a situation
in-house, that might be another measuremen t of were
you able to resolve the issue satisfactorily to all
parties without having to have that employee
litigate?
Have you successfully gone through an audit
of some kind or CCP or DOL or some nature of that'/
You assess your effectiveness of whether you've been
able to increase effectiveness and decrease risk on
managing the human component of the business.
Q. Would you agree that an average employee
should be able to understand what is or is not
unsatisfactor y performance ?
A. Sure.
Q. Based upon your experience in the HR field,
are you able to define the term inactive employment?
A. Inactive may mean someone is on a leave of
absence. It might mean they remained on the payroll
after termination but they're not actively engaged in
perfonning work for the company.
Q. Have you ever read any sort ofliterature, I
Page 33
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judgment to evaluate situations case to case. I
would say there's still objectivity.
Q. Is there a list of criteria somewhere, then,
that someone can go to say, well, Ms. Ball did this
analysis. We have this objective list of criteria.
We're going to say, did she do this, this and this?
Is there anything of that sort? Or does it come back
to somebody evaluates and says, in my opinion, I
think she has conducted the analysis correctly or
incorrectly?
A. I think that there will be situations where
if you have not evaluated it correctly, you would
have an end result that might end up in the
Department of Labor or an EEOC complaint or something
of that nature. You're addressing risk by handling
it appropriately. If you didn't handle it
appropriately, you're creating risk for the company.
Is there a list to look at? Not that I'm aware of.
Are there best practices? Absolutely.
Q. And where are the best practices identified?
A. Throughout the profession.
Q. Is there a particular journal? How do you
identify what these best practices are?
A. Some best practices you might see from
journals from the Society for Human Resource
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A. Not that I recall.
Q. Prior to your involvement in this matter,
have you ever had an employer indicate that they had
someone being inactively employed?
A. Yes.
Q. When? And what were the circumstances?
A. There would have been a situation where you
were separating an individual and rather than pay a
lump-sum severance, that you negotiated keeping that
individual on regular payroll for a period of time
for the duration of that severance so they did not
have to take a lump sum, have it taxed at a higher
rate, and lose their company benefits.
Q. Was this more than one occasion that you've
dealt with somebody being on inactive employment?
A. There might have been more than one. Maybe
less than ten for sure. But maybe more than one.
Q. In these situations, more than one, Jess
than ten, was the inactive employee expected to -well, were there any conditions placed upon the
inactive employee during that period?
A. I don't recall any particular conditions.
Just they were no longer physically going to work.
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Their employment had already decided to separate, and
2 it was a way to modify their severance instead of
3 having a lump sum.
Q. Ms. Ball, have you reviewed the November 10,
4
5 2009, employee manual that was attached to
6 Hope Coleman's declaration?
A. I believe so, yes.
7
Q. I've handed you what's been marked as
8
9 Exhibit 54. This is the employment manual that was
10 attached to Coleman's declaration.
Do you recall, is there anywhere in this
11
12 manual the term inactive employment or inactive
13 employee defined?
A. Not that I can recall. Do you want me to
14
I 5 look through it?
Q. Sure.
16
A. In the definitions of employee status, it
17
18 does not specifically indicate inactive, but it does
19 indicate what an employee is. That includes they're
20 employed with the company and subject to the control
21 and direction of the performance of their duties and
22 indicates regular full-time, regular part-time,
23 temporary.
I don't recall in other situations ever
24
25 having seen inactive defined either, with other
1

I situations might warrant immediate discipline or

termination. Others would follow this process.
Mr. Huber's testimony indicated that some
4 policies in the handbook were not applied
5 consistently with management.
Q. You'd agree, though, that the information
6
7 contained in this handbook was stated to apply to all
8 employees ofLightforce?
A. I could read that policy again, if you'd
9
10 like, to see whether it said all employees or if it
11 just said this is the policy.
Q. Let's go to section one on page four.
12
J 3 Second full paragraph. "The information contained in
14 this manual applies to all employees of Lightforce
15 USA, Inc." Did I read that correctly?
A. That's correct. However, Mr. Huber also
16
17 testified that some of these policies were applied
18 differently for managers.
Q. Did Mr. Huber, to your recollection, testify
19
20 that the disciplinary procedures were applied
21 differently to managers?
A. No. He did indicate that he was in a
22
23 discussion, perfonnance discussion, with a manager
24 and with Monika when Monika was advising the manager
25 of performance issues in which it was verbal and not
2
3

Page 37

Page 35

employers, in my experience.
Q. Now again just in general, within the human
2
3 resources field, there's not one particular
4 disciplinary procedure that is adhered to as the
5 correct procedure?
A. No, there's not.
6
Q. And whether or not they're even exists a
7
8 disciplinary procedure differs from employer to
9 employer; correct?
A. Correct.
1o
Q. In the event that there is a policy, it
11
12 likewise varies from employer to employer?
A. Correct.
13
Q. Does Lightforce's handbook set forth a
14
15 disciplinary procedure?
A. I believe so, yes.
16
Q. Does Lightforce's handbook indicate that
17
18 that procedure does not apply to management?
A. Let me look at the pages on -- is there a
19
20 page number?
Q. I'm wondering if you recall if anywhere in
21
22 here it indicates that it doesn't apply to
23 management?
A. No. My recollection was that it retained
24
25 flexibility to handle situations case by case. Some
1
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written. But he did not reference this policy
specifically.
Q. Have you been provided -- strike that. Have
you been made aware of any other management employee
that was disciplined by Lightforce other than through
testimony provided by Jeff Huber?
A. Somewhere in the materials I reviewed it
indicated that there was a manager that had
perfonnance discussions, and it was verbal.
Q. Do you recall who provided that infonnation?
A. I believe it was in Mr. Huber's deposition,
and I don't recall if it was elsewhere in other
depositions or not.
Q. As you sit here today, can you identify by
name any other management employee where you
evaluated their -- strike that.
Can you identify by name any other
management employee who was disciplined by
Lightforce?
A. I've not reviewed other employee files to
see who was disciplined, no.
Q. So then you're not aware as to whether or
not Lightforce, in fact, followed the disciplinary
policies set forth in the manual with respect to
management employees, other than as testified to by
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1 handled by their vice president, which is

1 Jeff Huber?

2

A. Just in the depositions that indicated

2

3 managers were addressed verbally rather than a
4 written form similar to what was used in production
5 employees.
Q. You'd agree that the written form -- there
6
7 was a written disciplinary form available to
8 Lightforce employees?
A. There was indication in deposition that was
9

3

4
5
6

7
8
9

10 true. I've not seen one.
Q. And given that, it may state the obvious,
11
12 but you'd agree that nothing has been provided that
13 shows that Jeff Huber was given a written warning,
14 other than what we discussed earlier today?

1o

A. Correct.
Q. I believe we've marked it as Exhibit 53.
I'm going to go through various portions of your
report. If you'd like to use 53, that's fine. If
you have a different copy you'd like to use, it
wouldn't bother me.
Turning to page three, the information
contained here on page three, am I correct that this
information is simply a recitation of particular
facts that you believe to be the case that underlie
your opinion?

15

15
16
17

18
19
20

21
22
23
24
25

11
12
13
14
16
17

18
19
20

21
22

23
24
25

Mr. Huber.
Q. A moment ago you indicated "he came."
You're referring to Ray Dennis?
A. Correct.
Q. Again, are you aware of anything -- are you
aware of any employee who was expressly told that
they could not communicat e concerns to Ray Dennis?
A. No. I don't have any information to say
they were told they could not. I believe that the
first time maybe they potentially said we would like
to know what you think is this workforce assessment
for Monika.
Q. At Lightforce, are you aware of any
indication that was given to an employee that said
they could not go to the board of directors with
concerns about Jeff?
A. No. I've not reviewed that information to
say that they could not go to the board. I think
it's reasonable that they would be uncomfortab le
going above Mr. Huber when he ran their site, their
location, and was in control of that entire
operation, including their jobs. I think that's
reasonable concern.
Q. You would agree, though, that Jeff Huber was
Page 41
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A. Yes. The section that says "Information for
this Case" is going to be my interpretation of the
materials I reviewed. A summary, obviously, relative
to the topic ofmy opinions. The information for the
case is the basis of my opinion.
Q. And then here in page four now, you've got a
section entitled "Opinion." I'd like to ask: In the
second full paragraph you indicate that -- I'm
paraphrasing -- that the 2010 workplace assessment
was the first opportunity for communicat ion feedback
between managers regarding Mr. Huber.
Prior to the workplace assessment, what
prevented a manager from contacting Monika?
A. Fear.
Q. Anything else?
A. Prior to Monika being involved, then the
employees had little, if any, interaction with anyone
other than Jeff Huber up the chain of command.
Deposition testimony has indicated he came
occasionally on-site but then spent that time with
Jeff. So they did not feel that he was accessible to

1

A. Correct.
Q. Likewise he was responsible and accountable
5 to the board of directors; correct?
A. Correct.
6
Q. Do you have any indication from any employee
7
8 that they had a perspective that Jeff was not
9 accountable to Ray Dennis?
A. Not that I'm aware of.
10
Q. Any indication from an employee that Jeff
11
12 was not accountable to the board of directors?
A. Not that I'm aware of.
13
Q. On page five of your report, and it may be
14
15 in other portions as well, you indicate that the move
16 in roughly September or October of2010 from vice
17 president to the R & D in military sales role was a
3

4

18
19
20

21

them.

22

The harassment policy says things that are
reported will be handled by the vice president. It
appears to me that managers felt that things would be

23

208-345-96 11

M

&

responsible for reporting to the president of the

2 corporation; correct?

24
25

demotion?
A. Correct.
Q. Why do you consider that to be a demotion?
A. Because a director is a lower position than
a vice president. His scope of responsibility went
from very large to limited.
Q. Based upon your experience, do demotions -are they typically accompanied with a reduction in
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pay?
A. More generall y they are than not.
2
Q. And you are aware that Mr. Huber didn't
3
4 sustain a reductio n in pay with that move; correct?
A. That's correct. Mr. Dennis indicated, based
5
6 on his loyalty to him from prior work in moving the
7 company , he opted not to reduce the pay.
Q. If an employee voices a desire to have a
8
9 change in scope of duties, or voices a desire to have
10 less duties and that desire is met by the employe r,
11 would you consider that a demotio n?
MR. HUSCH : Object. Incompl ete
12
13 hypothet ical.
W1TNESS: I think there's an exhibit that is
14
15 an email from Monika to the board about the concern.
16 It clearly indicates they were making that decision
17 and doing it in a way to have him be on board with
18 making that change and help him see the change needed
19 to happen. So my opinion is that the driving force
20 of that was by the company .
Q. (BY MR. NICHOL SON) Well, but my question
21
it is a hypothet ical, hence counsel's
-is
22
I

23
24
25

objection.
If an employe e approach es their superiors
and requests a change into a position that has lesser

1 marked as Exhibit 4. Have you reviewe d that email'?

A. Yes.

2

Q. In the third full paragrap h it indicate s,
4 "In this discussi on, Jeff indicate d he believes that
5 his skills in ensuring continua l growth to the
6 business would be best utilized in a speciali zed
7 R & D role."
Is it your understa nding that that sentence
8

3

is incorrec t?
A. My understa nding from the depositi ons and
1o
11 the earlier email that I referenc ed was that they
12 were portrayi ng this as a positive thing, as Jeffs
13 idea. But the basis behind the change was from the
9

compan y.
Q. So is it your understa nding that Jeff never
expresse d a desire to be utilized more and just in an
R & D role?
A. That's not my understa nding. That's not
what I just said.
Q. Perhaps I misunde rstood your answer then.
So let me phrase it this way and ask, and ifl get an

14
15
16
17
18

J9
20
21
22
23
24
25

asked and answere d, I get one.
Is it your understa nding that Jeff did, in
fact, indicate a desire to be moved from the vice
presiden t role into a more of an R & D role?
Page 45
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responsi bilities and that request is granted, would
you conside r that a demotio n?
A. It could be a demotio n. If I was a manage r
and I no longer wanted to manage people and I said,
this isn't for me, I want to be back and be an
enginee r, individu al contribu tor, that's a demotio n.
It may not be a perform ance-rel ated
demotio n. It might have been I asked for it because
I don't like managin g people, but it's still a lesser
position and would still be a demotio n with lesser
responsi bility.
It may not have a negative connota tion as
much as when it's forced upon someon e, but it's still
a lesser position .
Q. You just referenc ed earlier an email that
indicate s that this decision was to the board. Do
you recall who this email was from?
A. I believe it was an email from Monika to
member s of the board in preparat ion for the board
meeting that fall of 2010 discussi ng, in length, the
concern s about inaccura te reportin g of data, of
reasons that they needed to make a change. And they
needed it to be sooner and needed to discuss that at
the board meeting and thereafte r.
Q. I'm going to hand you what's been previous ly
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A. I don't know that for a fact, what he
expressed.
Q. Have you reviewe d anything -- strike that.
On page six of your report, this is the final
paragrap h under the opinion section, you indicate
that "expecta tions for excellen t managem ent and
leadersh ip skills and compete ncies are reasonab le and
standard."
So is it your opinion that Lightfor ce, in
fact, had an expectat ion for excellen t managem ent, et
cetera.
A. I think the expectat ions -- for any
individual in a vice presiden t role, you have
expectat ions of them being able to manage the
business and the people. And those are standard.
They weren't expectin g anything complet ely unusual of
him, which is my term standard.
Q. Well, has any Lightfor ce employe e indicated
to you that they expected Jeff to have excellen t
managem ent skills?
A.No.
Q. Has any employe e indicate d to you that they
expected Jeff to have excellen t leadersh ip skills?
A. That he needed to have leadersh ip skills.
They may not have used the word excellent. But it
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is a general expectation that anyone in a leadership
position should have leadership skills for managing
people. You need to be able to manage people.
Q. Let me clarify in the sentence here. Is
"excellent" only modifying the word "management"? Or
is "excellent" also modifying "leadership skills and
competencies"?
A. "Excellent management and leadership skills
and competencies." It's my opinion that he needs to
have excellent management and leadership skills and
competencies. That's my opinion. That's not
something that anyone from Lightforce told to me, no.
Q. Okay. Are you aware of any communication to
Jeff Huber that he was expected to have excellent
management and leadership skills and competencies?
A. Not that I'm aware of. There are many of
those discussions about performance issues. I don't
know whether they used "excellent" or not.
Q. Has anyone at Lightforce indicated to you
that Jeff was expected to lead the business by

21
22
23
24
25

example?
A. Again, that's my opinion. That the higher
up you go in an organization, the more you need to
lead by example. If you're a front-line supervisor,
you're learning your management and leadership

8

managers?
A. No. That's my opinion.
Q. In this paragraph that I'm referring to here
on page six of your report, are you aware of any
document that communicate d to Jeff that he was
expected to have these particular skills?
A. No documents. I understand there were
discussions about people, management and leadership

9

skills.
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Q. You've reviewed the company share offer
that's at issue in this case; correct?
A. Yes.
Q. And you'd agree that the company share offer
does not indicate that Jeff was required to have
these attributes listed in this paragraph I've been
referring to?
A. The terminology in my paragraph are not
taken from the CSO offer, no.
Q. Likewise, these terms are not found in the
deed of nondisclosur e, noncompetiti on and assignment
agreement?
A. I don't know that they're in there.
Q. And these terms are not found in the
Lightforce Employee Manual either; correct?
A. Not that I'm aware of.
Page 49
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skills. As you go up the chain of responsibility as
a vice president, you should be setting the example
of appropriate behavior, and you should be helping to
train those beneath you to manage and lead in an
effective manner.
Q. I understand that. You testified earlier
that expectations change from employer to employer
and from supervisor to supervisor. My question for
you is: Did anyone from Lightforce indicate to you
that they expected Jeff to lead the business by
example?
A. They did not indicate that to me.
Q. Did anyone indicate to you that Jeff was
expected to demonstrate top-notch people management
and business skills?
A. They did not indicate to me he needed to
have top-notch people management skills. The
deposition information indicated that in some of
those discussions they had talked about his
management skills and his people management skills
and the concerns they had on his performance of that
responsibility. I don't know what terms they
actually used.
Q. Did anybody indicate to you that they
expected Jeff to assist, to coach/develop subordinate
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Q. On pages seven through a portion of 17, you
have a chart, and you say this summarizes
unacceptable perfomiance by Mr. Huber. Are you aware
of any instance that is summarized here that occurred
after May 25 of201 l?
A. No. Because he was not physically at work
during that period of time.
Q. You'd agree that he was, in fact, employed
through August 1st of2012?
A. I believe so. He was not physically at work
once the termination decision was made. I believe,
during the leave of absence, the couple-of-months
leave of absence, he was not physically there either.
Q. But after -- let's go August of201 l up to
August 1st of 2012. You'd agree that Jeff had
certain conditions that he had to follow and those -you'd agree he had certain conditions that were
imposed by Lightforce that he had to follow?
A. I don't know that they were conditions. He
was not actively employed at that point. The
decision had been made, he had been notified. He was
simply on the payroll to receive pay for 12 months.
Q. I'll have you look at what is previously
marked as Exhibit 7. Have you reviewed this
document?
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A. Yes.
Q. Would you agree that this documen t indicates
2
3 that Jeff Huber and Ray Dennis, the president and
4 sole sharehold er ofLightfo rce, are to work together
5 to investiga te other opportun ities?
A. What paragrap h are you reading?
6
Q. Just above the "Conditio ns for the 12 months
7
I

notice period."
A. I would say that in the case that there's a
9
1o commitm ent, that they will try to investiga te other
11 opportun ities outside ofNFO. So it's not in
12 conjuncti on with his employm ent at NFO. My
13 interpreta tion is that would be somethin g separate.
Q. Do you recall what Ray Dennis' testimony was
14
8

on that particula r issue?
A. I don't recall specifica lly.
16
Q. On page 17 of your report, under the opinion
17
IS overview section, you reference a methodol ogy that
I 9 involves a three-step process. Was this a
20 methodol ogy that was used by Lightforc e?
A. Yes, I believe it was.
21
Q. And who advised you that Lightforc e used
22
23 this methodol ogy?
A. I was not advised that they used it. This
24
25 is my opinion.

15

were communicated to Jeff?
A. I'm not aware of specific expectations that
3 were communicated to him prior. I think it's
4 reasonable to expect him to manage people and
5 processes, manufacturing, et cetera, effectively.
6 Because you're leading an entire operation. But I
7 have no information on what was communicated directly

1

2

to him.

8

Q. Prior to this assessment in 2010, are you

9

Io aware of how, if at all, Lightforce was measuring
whether or not Jeff was meeting expectations?
A. I don't know.
12
Q. Okay. In between the assessment and the
13
14 change in position in the fall of 2010, how, ifat
15 all, did they measure results during that timeframe?
A. They measured based on feedback they
16
17 received. Now that you've done an assessment, now
18 managers appear to feel more comfortable talking to
19 Monika, at least. I don't recall specifically if
20 they talked to Ray as well. But that opened the
21 communication to receive feedback from managers

11

22

23
24
25

regarding concerns.
They were measuring business results, such
as the backorder issue metrics for the business that
resulted in concerns on his performance. There may
Page 53

Page 51

I

Q. Is it your opinion that expectations were

1

2

set for Mr. Huber by Lightforce?
A. Yes.
Q. Prior to his change in position in September
or October of 2010, what were the expectations for

2

3

4
5

him?
A. The expectations, as a result of the
7
8 assessment, had various modifications or changes that
9 he needed to implemen t that were communicated through
Io the assessment results spring of 2010 and throughout
11 other discussions verbally to him.
Q. Other than what ultimately resulted in this
12
13 PowerPoi nt presentation, are you aware of any other
14 expectations of Lightforce prior to that time for
6

Jeff Huber?
A. Sure. In their discussions they explained
17 to him what was not occurring that needed to be
18 occurring. That's reestablishing or resetting,
19 clarifying, whatever term you want to use, an
20 expectation.
Q. But you're referring to conversations after
21
22 that 2010 assessment; correct?
A. From the 2010 assessment forward, yes.
23
Q. What I'm trying to say is: Prior to that
24
25 assessment, are you aware of any expectations that

15

16
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be others, but I don't recall specifics.
Q. In general, is it your experience that when
the business results are being evaluated, that takes
into account growth of a company ?

A. It can.
Q. In general when measurin g business results,
7 does that take into account profitabil ity of a
8 company ?
A. Business metrics would account for growth.
9
Would you agree that when an employer
Q.
10
11 commits to move an employee into a particular
12 position, that they have an obligation to actually
13 put that employee in the position and give them the
14 opportuni ty to perform?
MR. HUSCH: Object to the form of the
I5
5

6

question.
WITNESS: I think, again, you look at things
18 case by case. And you make decisions in a business
19 based on the informati on you have at the time. Any
20 employm ent decision is based on changing informati on
21 going forward.
Q. (BY MR. NICHOL SON) Is it your opinion
22
23 that -- you reference in the report on various
24 occasions that Jeff Huber failed to perform
25 satisfactorily. At what point in time did he begin
16
17
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l

2

to perfonn unsatisfactorily, in your opinion?
MR. HUSCH: If you know.
WITNESS : Prior to that assessmen t of 2010,
I don't have informatio n to know whether or not he
performed satisfactorily before that. Once that
assessmen t was done, there were clearly some things
that were brought up that needed to improve that, in
my mind, would say that is not satisfactor y for a
manageme nt-level or vice-presid ent-level person to

3
4
5
6
7
8
9
10 have those gaps.
Thereafter, I would say that the entire time
11
12 it continued to be unsatisfact ory. From the time he
13
14
15
16
17
18
19
20
21
22
23
24
25

started measuring in 2010 forward, it was
unsatisfactory.
He would acknowled ge in those discussions,
I'm going to change and do things better, but did not
follow through with that.
Q. (BY MR. NICHOLS ON) You'd agree that Jeff
was attempting to improve; correct?
A. I don't know that. I know from the
deposition testimony that he said he would improve.
I don't know, in fact, whether any improveme nt
happened. If improveme nt happened to make it
satisfactory, they wouldn't have continued to have
those discussions and resulting termination.
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better and say I want to work on the relationship.
But until actions are demonstra ted that support that,
that relationship has a very difficult time
rebuilding.
Q. (BY MR NICHOLS ON) When a business has
multiple members of manageme nt, is it your opinion
that the managers must always agree with new ideas?
A. No. You don't always agree as a manageme nt
team. But you do what is in the best interest of the
organization. So some give and take.
Q. As a member of manageme nt, do you believe
it's incumbent on a manager that if they believe that
a proposed action is not in the best interest of the
company, that they need to speak up and at least
voice that opinion?
A. Yes. I think you're the most effective if
every member of that group can voice their opinion.
But once that decision is made, they need to support
it going forward.
You also need to be open to others' opinions
of why they believe it is in the best interest if you
disagree.
Q. On page 18 you indicate under Manageme nt
Style & Treatment of Others Intolerable that "An
effective executive requires exceptional leadership
Page 57
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Q. Are you aware of any industry standard
within human resources that requires an employee to
be, I guess, nice to all of their co-employ ees?
A. I think in order to be effective, you need
people with respect.
treat
to
Q. What, if any, obligation -- I'll come back
here to make this make sense.
You indicate in your report that Jeffs
manageme nt skills damaged his relationshi ps with
others beyond repair. Assuming that Jeff was
attempting to change his activities and, to use your
words, repair these relationshi ps, what, if any,
obligations do his coworkers have to also attempt to
repair that relationshi p?
MR. HUSCH: Object to the form.
WITNESS : I think that he was the individual
being counseled to make changes, and he had a
responsibil ity to do that. When you've damaged
relationshi ps severely, it doesn't just happen
overnight that now I suddenly trust you, now I can
work with you. Because it takes some time and effort
for that person to earn that trust and credibility
and respect again.
It goes to kind of a say/do disconnect, I
sometimes call it. I might say I'm going to do

208-345- 9611
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1 skills as well as to be viewed as an expert."
Have any employees at Lightforce indicated
2
3 to you that Jeff was expected to have exceptiona l
4 leadership skills?
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A. They have not indicated that to me directly,
no.

Q. Have you seen any document ation that
indicates Jeff was expected to have exceptiona l
leadership skills?
A. My opinion is that it needs to be
exceptiona l. The informatio n would be the
discussion s that were held with him regarding their
concerns about his lack of effective people
manageme nt skills.
Q. But to come back to it, while that's your
opinion, nobody at Lightforce has indicated that
that, in fact, was the expectatio n?
A. Not the terminolo gy of "exception al," no.
Q. You indicate that an executive successful ly
performs his or her responsibi lities by leading with
respect, humility and trust. Are you aware of any
executive that has successful ly run a business that
was not humble?
A. I don't have an answer to that. There may
be. I think the most effective leaders manage that
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way. That's how I train my clients. That is how I
2 train leaders, is to lead with respect, humility and
3 trust.
Q. There may be a difference there. You
4
5 indicated it may be the most effective way. But
6 you'd agree that a manager can be effective if they
7 aren't always respectful?
A. In some aspects. They may not be effective
8
9 in managing the people they are disrespectful to, but
Io they might achieve what they are out to achieve as a
1

Q. You were at Micron for approximately eight
12
13 years; correct?
A. 12. Micron Electronics for eight and Micron
14
15 Technology for four.
Q. There we go. Thank you. When you were at
16
17 Micron Technology or Micron Electronics, did you deal
18 with executives?
A. Yes.
19
Q. Was every executive there respectful?
20
A. Of their employees, no. And not all were
21
22
23
24
25

2
3

4
5

6
7

8
9
10

11

goal.

11

the day it was not effective. In the beginning he or
she may have met the number.
Q. Are you saying that you actually saw that
happen?
A. Sure.
Q. What is your understand ing as to how
Ray Dennis defined the term unsatisfact ory
performan ce as it's in the company share offer?
A. I don't recall.
Q. Has any other employee ofLightfor ce
indicated to you how unsatisfac tory performan ce, as
used in the company share offer, was to be defined?

1

effective either.
Q. Can you name any executives at Micron
Electronics, Inc., who were -- well, can you name any
executives at Micron Electronics, Inc., that were

12

A. No.

13
14
15
16

17
18
19
20
21

22
23
24
25

Q. I believe I've handed you Exhibit 4. In
this first paragraph, the final sentence, just take a
moment to read that.
Has any employee of Lightforce indicated to
you that in Jeffs 19 years of employme nt Lightforce
did not experience substantial growth?
A. No.
Q. Has anyone indicated to you that in that
same period Lightforce did not achieve success?
A. No.
Q. Has anyone indicated to you that in the
period from 2000 to 2010, Lightforce had not gone
Page 61

Page 59

disrespectful and yet were successful in running
2 their operations for Micron?
A. I don't think it's appropriate to tell you
3
4 names of individuals that I have that knowledge
5 about. But I will say that there are individuals in
6 that organizatio n -- throughou t that life cycle of
7 Micron Electronics , we went through three sets of
8 executives. Some were effective, some were not.
If someone displayed these characteristics,
9
10 they were more effective in not just getting the
11 numbers, but in leading people effectively and
12 managing staff that wanted to work there and were
13 engaged in the best interest of the organization.
Q. Were there some of these executives, that
14
15 you'd rather not name that may have not have led with
16 respect, humility and trust, were they still
17 effective at the numbers?
A. They may or may not have been. They may
18
19 have increased turnover. They may have gotten the
20 numbers but to the detriment of -- if I'm a sales
21 executive, I go out and sell and I get the numbers
22 but I trample over the rest of the company to do that
23 and then manufactu ring can't meet those needs and the
24 returns departmen t gets a lot of returns because
25 there was not teamwork and alignment, at the end of
1
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9
10

11
12
13
14

through a substantial growth phase?
A. No.
Q. Has anyone indicated to you, in that same
time period, Lightforce had not raised a higher level
of complexiti es than previously experienced?
A. I have no infonnatio n on that.
MR. HUSCH: I'm sorry. I didn't understand
the question, and I didn't hear the answer.
(Record read by court reporter.)
MR. HUSCH: Thank you.
MR. NICHOLS ON: Let's take a minute. If you
need to take a break or stand up -- I'll try to plow
through this relatively quickly. I think we're about
done.

(Recess taken.)
Q. (BY MR. NICHOLS ON) Back on the record.
17 Ms. Ball, in your report -- I'm on page 22. In the
1s second full paragraph you referenced "The R & D
19 director role required skills and competenc ies that
20 Mr. Huber lacked."
These skills that you indicated, what is the
21
22 document that that came from as being within the
23 required skill and competenc ies?
A. That was communic ated in depositions of
24
25 observatio ns of his performan ce in that R & D role.

15

16
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Q. But you haven't seen any sort of a docume nt,
outside of depositi on testimon y, that says in the
R & D role you need to have these particul ar skills?
A. No.
Q. In the final paragra ph of that section, it
starts with, "It is illogical," you state that
Mr. Huber is clearly not actively working during the
12-mon th notice period. What is the basis for that

1
2
3
4
5
6
7
8

testimon y?
A. The docume ntation and depositi on indicate s
that he was not -- the decision had been made to
termina te. He was no longer actively working at
Lightfo rce USA and that he was being left on the

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

payroll.
Q. During that 12-mon th period, are you aware
of any benefit of employ ment that he lost?
A. I believe the depositi on indicate d he did
not receive vacation accrual, but he did receive
msuranc e coverag es.
Q. Was it your understa nding that at the end of
that 12-mon th period there would actually be a
reevalua tion as to whether or not he would be
employ ed?
A.No.
Q. You'd indicate d that in other situation s

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

people use the three-strikes-you're-out type of
approach. We addresse d it, it didn't improve, we
addressed it, it didn't improve. Third time you're
out. That would probabl y be standard or typical.
The reason that I say they exceeded it is
they had multiple discussi ons and the demotion as an
opportu nity to keep him at the company. Some
organizations may say if it got to that point of
demotio n from VP to director, rather than demotio n,
they may have decided to terminate at that point in
time.
Would that still have been a good-faith
effort? Possibly. Because they talked to him in
March and talked to him in the summer and then
continue d to have issues and concerns by fall.
Continu ing beyond that was giving additional
time, additional convers ations, to modify his
behaviors. So that's my opinion of why they went
above and beyond in good-faith effort.
MR. NICHO LSON: That's all I have.
MR. HUSCH : I have nothing.
(The deposition conclud ed at 3:51 p.m.)
(Signature requeste d.)

24
25
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I

2
3
4
5
6
7
8
9
10
II

12
13
14
15
16
17
18
19
20
21
22
23
24
25

where an employee was deemed on inactive employment
there was some sort of -- it may have had to do with
severance payment type issues. Is that correct,
that's the kind of context that it came up in?
A. Yeah. That's why I considered this
something similar. You're getting paid during a time
that you're not working. If I receive a six-month
severance or six-month notice period, I'm being paid
consideration and not physically working.
Q. In those other situations or if the employee
had gone out and gotten a new job, did the payments
stop?
A. I don't recall. I would think not, but I
don't recall specifically.
Q. On page 26 of your report, the second full
paragraph, you write "Lightforce exceeded good-faith
efforts to address Mr. Huber's deficits." How do you
set the bar for what good-faith efforts they, I
guess, would need to make?
A. Again, you would look at that case by case.
Not having a good-faith effort would be I terminate
you and never having a conversation that your
performance is not meeting my expectation. So that
would be not having a good-faith effort.
A general good-faith effort is sometimes
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REPORTER'S CERTIFICATE
I, DIANA L. DURLAND, CSR No. 637, Certified
2
3 Shorthand Reporter, certify:
That the foregoing proceedings were taken
4
5 before me at the time and place therein set forth, at
6 which time the witness was put under oath by me;
That the testimony and all objections made
7
8 were recorded stenographically by me and were
9 thereafter transcribed by me or under my direction;
That the foregoing is a true and correct
10
of all testimony given, to the best of my
transcript
11
12 ability;

I further certify that I am not a relative
14 or employee of any attorney or of any of the parties,
15 nor financially interested in the action.
IN WITNESS WHEREOF, I set my hand and seal
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17 this 27th day of September, 2013.
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Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWA TER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-3 36
Plaintiff,

DEFENDANT'S DISCLOSURE
OF EXPERT WITNESS
TRESA E. BALL, SPHR

VS.

LIGHTFOR CE USA, IN CORPORATED,
a Washington corporation , doing business as
NIGHTFOR CE OPTICS,

FILED UNDER SEAL
Defendant.
COMES NOW the Defendant Lightforce USA, Inc., by and through its attorneys
of record, and pursuant to the Court's Order Scheduling Case for Trial, the Court's Order
Extending Expert Witness Disclosure Deadlines and Idaho Rule of Civil Procedure
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26(b)(4)(A)(i), discloses Tresa E. Ball, SPHR, whose Expert Opinion Report dated August 29,
2013, is attached hereto as Exhibit A.
Defendant reserves its right to amend and/or supplement this Expert Witness
Disclosure and further reserves the right to:
a.

call any witness for impeachment purposes;

b.

call any person identified by Plaintiff or Defendant as a witness or a

person with knowledge (either fact or expert, whether they are identified by way of pleading,
letter, discovery, deposition testimony or otherwise) during the course of this litigation and to
discuss any matter about which they are competent to testify, including any matter within the
scope of their expertise based upon their training, education and/or experience;
c.

offer as testimony the deposition testimony of any individual deposed in

this lawsuit; and
d.

disclose other expert witnesses within the time allowed by the Court's

Order Extending Expert Witness Disclosure Deadlines.
DATED this 30th day of August, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

"·-·-:.--~r:

_c__

he Firm
Gerald T. Husch Attorneys for Defendant

DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
TRESA E. BALL, SPHR- 2

Client:2996240.1

1172

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 30th day of August, 2013, I caused a true and
correct copy of the foregoing DEFENDANT'S DISCLOSURE OF EXPERT WITNESS
TRESA E. BALL, SPHR to be served by the method indicated below, and addressed to the
following:
Jeffrey R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
(X) Hand Delivered
( ) Overnight Mail
( ) Facsimile
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EXPERT OPINION REPORT
August 29, 2013

Case:
Jeffrey Edward Huber vs. Lightforce USA, Inc.
Case No: CV-2012-336
Idaho Rules of Civil Procedure 26(b)(4)

By:
Tresa E. Ball, SPHR
President, HR Precision, Inc.
P.O. Box 38, Meridian, ID 83680
208.846.7888
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INTRODUCTION
I, Tresa E. Ball, SPHR, declare that the following report is true to the best of my knowledge,
information, and belief.

AREA OF EXPERTISE
Information will be provided regarding my professional experience, knowledge, and training in human
resources and general management practices as well as on my professional certification and
memberships. I may be asked to discuss general opinions regarding expectations and responsibilities
of Human Resources and business management relating to HR practices as well as reasonable
standards of conduct generally accepted by HR professionals.
Opinions provided will cover: Lightforce performance-related processes, Lightforce performance
expectations of Mr. Huber, Mr. Huber's unsatisfactory performance, and notifications to Mr. Huber of
unacceptable performance. Opinions will be provided, which I hold to a reasonable degree of certainty,
based on the information reviewed as well as my knowledge, training, and professional experience.
Opinions will also be based on my experience consulting with and educating management and HR
professionals regarding similar types of circumstances.

INFORMATION REVIEWED
I reviewed the following information and documents in preparation of rendering an opinion in this case:
• Amended Complaint
• Answer to Amended Complaint
• Deposition transcripts for: Jeffrey Huber, Ray Dennis, Monika Leniger-Sherratt, Hope Coleman,
William Barkett
• Deposition Exhibits #s1-39
• Declarations of: Ray Dennis, Mark Cochran, Kyle Brown, Klaus Johnson,, Kevin Stockdill, Jesse
Daniels, Hope Coleman, Corey Runia, Gerald T Husch
• Defendant's statement of facts
• Motion for partial summary judgment; statement of undisputed facts in support of motion for
partial summary judgment; memorandum in support of motion for partial summary judgment;
reply memorandum in support of motion for partial summary judgment; memorandum in
opposition to plaintiffs motion for partial summary judgment
• Protective order

ADDITIONAL INFORMATION
My opinion is to a reasonable degree of certainty and is based on the totality of information reviewed.
may supplement my opinion upon review of additional information regarding this case, including but not
limited to, depositions scheduled at a later date.
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CASE OPINIONS
LIGHTFORCE PERFORMANCE-RELATED PROCESSES
Information for this Case

Organizational Assessment
Ms. Leniger-Sherratt's role expanded from primarily HR in some of Mr. Dennis' businesses to cover all
of the group's businesses around 2008 and then to Mr. Dennis' "second in command" around 2009.
Ms. Leniger-Sherratt first visited Lightforce USA in Orofino around November 2009 with Mr. Dennis as
primarily a "meet and greet" visit. Ms. Leniger-Sherratt suggested to Mr. Dennis that they complete a
workforce planning review due to potential growth of the business to determine the skill sets of
Lightforce USA individuals in key positions and whether any skill gaps were present.
Ms. Leniger-Sherratt conducted a workforce assessment around March 2010, which included one-onone meetings primarily with manager and/or individuals in key positions to discuss an established
series of work-related questions. The purpose of this exercise was to gather information to (1)
determine whether the company was sufficiently resourced to support current and future growth, and
(2) provide staff an opportunity to discuss current positions, future career aspirations, and general
organizational observations. Ms. Leniger-Sherratt compiled a PowerPoint document summarizing the
Workforce Plan Outcomes and discussed it in depth with Mr. Dennis and Mr. Huber. In addition, some
degree of feedback was provided to the Lightforce workforce. The assessment interviewed enabled
Ms. Leniger-Sherratt to develop relationships and trust with several USA individuals.
Performance Management Process
Lightforce did not document its performance-related discussions, disciplinary process, and/or
demotions/restructuring changes with Mr. Huber utilizing any standard written disciplinary forms.
Rather, consistent testimony confirms performance discussions occurred verbally.
Testimony further indicated a standard written disciplinary form was used at times with production
employees but not with management employees.
Lightforce stated a formal warning could be either verbal or written and denied a disciplinary form used
for production staff would be applicable to senior managers. Mr. Huber described a formal warning
process as "being told what you're doing right, wrong," and similar to Lighthouse's Corrective Action
policy to include approximately three warnings to include verbal and written warnings as well as a
probationary period. Mr. Huber stated he did not receive written warnings stating that he wasn't
performing as expected or that he would be terminated in a certain amount of time if certain things
didn't change.
Lightforce's Employee Handbook (dated 11/3/05) includes a Corrective Action policy that indicates the
following:
• corrective action is progressive and typically follows a pattern increasing in seriousness until the
infraction or violation is corrected;
• the usual sequence of corrective actions includes an oral warning, a written warning, probation,
and finally termination of employment;
• a supervisor decides which initial corrective action would be appropriate; and
• the company considers certain rule infractions and violations of standards as grounds for
immediate termination of employment (including a non-inclusive list).
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Mr. Huber testified the Employee Handbook applied in general and that managers were subject to the
Corrective Action policy. However, the Handbook was not followed 100% like it was for production
workers because managers had some differences-ie, different pay for benefits like medical, different
vacation allowance they could accrue as vacation policy was open to be modified, and some
exceptions were allowed under standards of conduct expectations.
Depositions uniformly confirmed possible use of a documented/written form for discipline of production
workers but no use of written documentation for management personnel. Mr. Huber confirmed being at
a verbal performance discussion with Ms. Leniger-Sherratt when handling concerns of another
manager, Scott Peterson. No reference was made to a disciplinary warning form. Ms. Leniger-Sherratt
testified that verbal performance reviews were ongoing with Mr. Huber, she was very clear and open
with Mr. Huber about areas of improvement that were required, she tried to facilitate and assist Mr.
Huber to improve in those areas, and it was very clear they were going through a performance process.
As discussed in more detail later in this report, meetings were held to discuss Mr. Huber's performance
concerns March 2010, May 2010, September 2010, February 2011, and May 2011 prior to his
termination August 2011.
Opinion
Organizational Assessment
It appears Mr. Dennis utilized a hands-off management approach that didn't regularly include detailed
involvement, and his communications were predominantly with Mr. Huber and not with other Lightforce
USA staff members. In addition, the physical distance between AUS and USA contributed to infrequent
observations of the operation. Therefore, Mr. Dennis had very little awareness of Mr. Huber's
management approach and/or existing concerns by staff prior to 2010.
The workplace assessment conducted by Ms. Leniger-Sherratt in early 2010 provided the first
opportunity for communication/feedback to occur between managers working under Mr. Huber and
Lightforce AUS. Recognition of Mr. Huber's management deficits began with this assessment. Mr.
Huber's insufficient management/leadership skills did not start in 2010; rather, such gaps existed prior
to 2010 and resulted in the assessment feedback. These were not new behaviors by Mr. Huber,
Lightforce AUS was just not aware of the behaviors prior to 2010.
Organizational assessment tools may be used either proactively to assess the readiness of an
organization in preparation for future business needs or reactively to address problems or challenges
that exist in an organization. Examples include gap analysis, SWOT analysis, plus-delta review, or
other similar types of assessments. A workforce assessment is a type of gap analysis that evaluates
the people/employee component of an organizational effectiveness assessment.
Ms. Leniger-Sherratt utilized an appropriate approach for facilitating a gap analysis. She was new in
her role overseeing Lightforce USA and proceeded with a common approach of evaluating
organizational effectiveness. Ms. Leniger-Sherratt's workforce assessment attempted to identify gaps,
effective/ineffective practices and skills, and risks in order to proactively implement improvements in
alignment to current and future growth goals of the business. Several trends identified were
management behaviors by Mr. Huber that Lightforce then began to address as performance concerns
during 2010 and 2011.
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Performance Management Process
There is no regulatory requirement for Lightforce to utilize a written performance management process.
Disciplinary procedures are defined individually by an organization, ranging from significant structure
within a progressive disciplinary approach to a wide range of flexibility to handle situations on a caseby-case basis. From an employee relations perspective, HR professionals generally recommend
employers make a good faith effort to assist employees to improve performance prior to determining
whether the situation is salvageable. Components of good faith effort depend upon circumstances
such as situation/severity, position, deficits being addressed, and company processes to address
performance issues.
Lightforce's practice of handling management personnel's disciplinary process differently than that of
non-management workers (ie, not requiring a writing warning form) is appropriate and acceptable. It is
common practice for senior management to be coached verbally regarding performance deficits without
using standard disciplinary forms commonly used for non-management workers. Lightforce followed
their version of a performance management process for non-production-workers, which is a verbal,
coaching process. Disciplinary steps were administered with Mr. Huber in a similar manner to company
practices for management personnel. In fact, Lightforce took additional steps in order to retain Mr.
Huber, to include demotion from his vice president position-a step many employers would simply
forego.
Lightforce allowed variation to some policies in the Employee Handbook for management personnel;
therefore, the corrective action practice for management personnel was simply another variation in
handling management personnel slightly different than production workers. It is illogical to accept some
variances to the Employee Handbook for management personnel (vacation, benefits, etc.) without
accepting other variances (performance management process).
Mr. Huber clearly knew his performance and his management skills did not meet Mr. Dennis and Ms.
Leniger-Sherratt's expectations as a result of multiple discussions regarding such concerns. Mr.
Huber's alleged opinion that he did not know his performance was unsatisfactory because a written
disciplinary form was not given to him is unreasonable and immature. In addition, Mr. Huber testified
he would not have done anything differently had the performance process been written rather than
verbal. Receiving a significant demotion is certainly a disciplinary action resulting from Mr. Huber
failing to perform satisfactorily. Obviously, if Mr. Huber was performing satisfactorily, he would not have
been removed from his vice president role.

LIGHTFORCE PERFORMANCE EXPECTATIONS OF MR. HUBER
Information for this Case

In addition to general management and leadership expectations, Lightforce expected Mr. Huber to
operate with strong business effectiveness and high degree of trust due to the geographical distance
that limited regular/direct involvement by Lightforce AUS. Mr. Dennis described Mr. Huber's position as
pivotal in "looking after his interest" and building the business within USA "Full transparency and
openness" was confirmed repeatedly in deposition testimonies as an understood expectation that was
communicated regularly at Lightforce. It was very clear that the company expected operating in an
open and transparent manner. Mr. Dennis explained as early as 2000-2001 (when Lightforce moved to
Orofino) focus was on the company's growth and expansion; he expected Mr. Huber to perform in
alignment to this focus. Mr. Dennis described being "quite vocal" regarding his concern to increase
capacity and growth.
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Opinion

People management is a high priority and an essential function of any manager's job. His/her
responsibility for the oversight of employees is critical because a manager's job is primarily to get work
done through others rather than doing the work him/herself. As an individual transitions from entrylevel supervisor to manager, to upper management, the importance of strong management and
leadership skills increase in a similar manner. In addition, the need for relational skills and strategic
focus increases while the need for transactional and tactical skills decreases.
Relevant people management characteristics often found in effective leaders include examples such
as: leading with respect, humility and trust; ability to earn credibility from staff at all levels of the
organization; unquestionable integrity; excellent communication skills (verbal, written, presentation,
listening) across all levels of the organization; high degree of professionalism and mutual respect;
ability to appropriately influence and empower others; ability to lead situationally; management style
that promotes a positive and effective workplace; ability to develop/lead teams; etc. Many leadership
characteristics are "soft skills" and not as easily defined or quantified as technical skills. However, the
existence or absence of such skills directly impacts a manager's performance effectiveness.
In addition to strong people management skills, effective leaders generally have outstanding business
and operational skills in their area(s) of expertise/oversight such as: business and financial acumen;
relationship building; strategic planning, vision, and execution; business and operational analysis;
change management; good judgment and decision making; problem resolution practices; proactive
operational process improvement; operational consistency and effectiveness; etc.
Mr. Huber was the top leader of Lightforce USA, and expectations for excellent management and
leadership skills and competencies are reasonable and standard. In fact, as the top leader, Mr. Huber
should have been expected to lead the business by example, demonstrate top-notch people
management and business skills, and assist to coach/develop subordinate managers in people
management and operational responsibilities.

MR. HUBER'S UNSATISFACTOR Y PERFORMANCE
Information for this Case

Mr. Huber has no formal education beyond high school or any prior work experience in a business or
management role. He described being hired by Lightforce as a result of "hitting it off' with the only
Lightforce USA employee after contacting the company regarding its product. Mr. Huber's initial
responsibilities were described as "a little bit of everything" such as sweeping, cleaning, shipping,
packing, then answering the phone and other support work. His position continued to evolve over time.
Mr. Dennis stated around 1995-1996, Mr. Huber requested a vice president title on the basis of giving
him more credibility. At that time, Lightforce employed Mr. Huber and one other individual. Mr. Huber
estimated this title occurring around 1997.
Mr. Huber described unsatisfactory or substandard performance as: stealing, not doing your job, not
attending/coming in, not reaching or obtaining goals through the budget, or not reaching reasonable
growth goals.
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The following chart summarizes unacceptable performance by Mr. Huber as identified by Lightforce (via
case materials reviewed).
Performance Problem
of Mr. Huber
Ineffective at leading the
management team

Inappropriate and
unprofessional behavior
toward others

Description per Lightforce

Mr.Huber Response

Workforce assessment:
--management meetings need reinvigorated and held regularly
--unclear expectations regarding what decisions managers
could make and which needed Mr. Huber's involvement,
resulting in stress and uncertainty
--inconsistency in expectations of behavior and output for all
(seemed to favor some people over others); need everyone to
have the same performance measures applied
--managers desire ability to take more ownership of positions,
including decision making
-managers unhappy, felt disempowered
--lack of clarity regarding authority levels and decision making
abilities
-need clear direction and ability to review progress regularly
--staff go over managers' heads directly to Mr. Huber which
can feel to be undermining
-need clear understanding that issues need to be directed
back to supervisor management prior to going to Mr. Huber
Mr. Dennis:
--Mr. Huber had lost the trust and respect of many people with
whom he was working; needed to gain respect again and to
gain credibility
--management team was a very dysfunctional group; trust had
eroded further instead of being built
--inability to interact with the people who reported to him a very
important concern
Ms. Leniqer-Sherratt:
--Mr. Huber not competent in his role as a leader of group of
individuals
--reports from managers that they feel isolated, ongoing
concerns that decisions are made without due consideration to
all the factors
Ms. Coleman:
--his demeanor intimidated everyone; very threatening; people
were afraid of him; could be very confrontational
--would lose his temper on a routine basis and/or yell in a
furious fashion
--would go on a rampage yelling at employees and
demeaning, ridiculing, and embarrassing them in front of other
employees
--witnessed him talk in a very demeaning and berating manner
to several managers/staff
--could hear him yelling downstairs at production staff and
kicked boxes in shipping when mad (while VP)
--created hostile work environment
--fearful of not doing as he asked, including modifying board
reports to contain inaccurate information
--fearful if she went against or spoke up in front of him, that
she would lose her job or be "thrown under the bus" by him
--fear due to having observed Mr. Huber regularly "throwing
under the bus" other managers as a way to deflect
questions/concerns away from him and instead cause another
manager who wasn't present to "look bad"; including Matt
Deyo, Scott Peterson, Steve Smith
Mr. Dennis:
--understand managers had a oeneral feeling of fear and

Response not in materials
reviewed.
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Response not in materials
reviewed.

7
1181

Controlling and
micromanagement

Intimidation and
unacceptable
management style

anger against the way Mr. Huber related to them
Ms. Leniger-Sherratt:
-AUS was very careful not to use names when providing
feedback to Mr. Huber in order to not put any managers in the
"firing line;" they were fearful of Mr. Huber knowing they
provided factual information to AUS; huge concern of
managers/staff; managers quite frightened of him
--people feared for their positions; feared if they were found to
have talked to Mr. Dennis or Ms. Leniger-Sherratt, they would
eventually lose their jobs
--genuine fear of having to work with Mr. Huber; sense of relief
and less tension while he was on extended vacation
Mr. Borkett:
--attempted to have OMG discuss concerns/issues with each
other by having ongoing agenda item entitled "other issues";
sensed managers felt intimidated by Mr. Huber's presence so
didn't brinq issues up to discuss
Did not feel he was controlling.
Workforce assessment:
-need to allow department heads to run their own department
meetings and report back to the management team
-need to allow managers to manage; start letting go of some
of the micro details
Ms. Coleman:
-controlling nature and micromanagement; wouldn't let
managers manage or do their jobs
--When Mr. Dennis in USA, Mr. Huber would take him away;
managers didn't have opportunity to talk to Mr. Dennis
--Not allowed to speak to AUS without Mr. Huber's permission;
couldn't send emails to AUS without his review of what was
being sent; had to go to him first prior to responding to AUS
request for something
--when AUS would ask questions of Ms. Coleman regarding
board reports, couldn't speak without him knowing
--Mr. Huber told her many times not to speak to AUS without
his permission; he became upset with her one time when she
spoke to AUS about having cash in the bank
-even when Mr. Huber was no longer VP, he still held all of
the power the minute AUS left
Mr. Stockdill:
--he was very domineering and controlling; unpleasant tone of
voice; often nonresponsive to him or rudely waive him away
Mr. Dennis:
--found Mr. Huber to be controlling; when at the facility, he
made sure Mr. Dennis didn't speak with people
Ms. Leniger-Sherratt:
--feedback that he was quite controlling and needed to Jet go
and allow managers to do their jobs
--too much decision making vested in one individual; need to
divest more knowledge, understanding, and empowerment
across the orqanization
Mr. Huber:
Ms. Leniger-Sherratt:
--management style discussed
--demeanor was quite forceful; intimidation used to describe
with him in 2011 meetings after
him; general demeanor how he communicated with people;
Mr. Borkett had been engaged
observed conduct in meetings with others
--example provided as
Ms. Coleman
--demeanor was intimidating; felt threatened by him by the way expressions and style
he acted, the way he spoke to people, the things he said, he
yelled at people
--disrespectful to people; intimidating, threatening
--the way he acted, the way he looked at us, everything about
him
Mr. Daniels:
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Ineffective
communication

-management style was very negative; regularly singled out
an employee and criticize/embarrass the person in front of
others
--no positive reinforcement; instead, beat down the employees·
--often loud and appeared as if he were going to lose his
temper, which was intimidating
--Mr. Huber frequently yelled loudly at him
Mr. Johnson:
-often observed him act unprofessionally by angrily yelling at
employees or having temper tantrums; extremely gruff in
manner and speech; did not hesitate to berate one employee
in front of another
--was ealled in and angrily yelled at by Mr. Huber in front of
another employee; felt it was demeaning and offensive
Mr. Cochran:
--Mr. Huber regularly berated him, both in private and in front
of other employees; also said unkind things such as his
decisions were stupid
--witnessed him yell or scream at other employees on a
regular basis
--he spoke in a curt fashion with a loud voice; usually
appeared to be angry
--both his words and demeanor were unpleasant and
disagreeable; felt Mr. Huber trying to intimidate him
--felt demoralized, dispirited and discouraged as a result of Mr.
Huber's conduct
Mr. Dennis:
--generally saw what was described as the "good Jeff' but staff
generally saw the "bad Jeff' instead; witnessed a couple of
"flare up" instances by him
--general demeanor and behavior made Mr. Huber unable to
perform his duties at the level he was asked to do; needed to
change his demeanor in order to earn respect by managers
-his demeanor and facial expressions impacted others; for
example, they may be close to tears or feel very threatened by
him
Workforce assessment:
--need overall communication method
-- need to enable mangers to know what is happening in other
departments
--the goal sometimes changes and people don't feel they are
told in appropriate time frames
--priorities change without notice
Ms. Leniger-Sherratt:
--consistent concerns about people having difficulty with his
communication style-ie, the manner in which he talked to
people, facial expressions, etc.
Mr. Barkett:
--Feb 2011, discussed with Mr. Huber inpuUobservations
regarding his communication issues and communication style
--Mar 2011, discussed with Mr. Huber inpuUobservations
regarding communication issues with his peers and its impact
Mr. Dennis:
--inability to communicate or relate to other staff; emotional
instability; concerned about his relationships with staff; had
difficulty interfacing with his managers
--encouraged to use email more often; asked on numerous
occasions that he communicate with Mr. Dennis more often;
slight improvement would occur for a week or two then quickly
fall back
--shutting down production while circumventing Mr. Daniels
example of failinq in his ability to communicate with others
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Response not in materials
reviewed.
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Inappropriate treatment
of Mr. Stockdill

Failure to grow and
develop skills along with
business growth

Inability to handle
workload

Failure to operate with
full transparency and
openness

Mr. Stockdill:
--Mr. Huber frequently engaged in long lectures to him (up to
45 minutes, sometimes in front of other employees). which
included saying very cruel things, threats. demeaning,
personal verbal assaults. often resulting in tears by Mr.
Stockdill and led to depression
--angrily yelled at him using profanity
--facial expressions or demeanor in response to suggestions
that caused him to infer Mr. Huber thought the ideas were
stupid
--referred to himself as "alpha male" of the pack
Mr. Rina:
--Mr. Huber verbally abusive of other employees. including
to/about Mr. Stockdill as observed on several occasions
Mr. Dennis:
-Mr. Stockdill expressed concern about the way he was
treated by Mr. Huber (-2007-2008); no details provided at the
time
Mr. Dennis:
--Mr. Huber's issues based on the growth of the company
outgrowing his ability to handle it and resistant have other
people assist in the growth
--as business grows, have obligation for due diligence in every
facet of the business; Mr. Huber was floundering in his ability
to do that and to function in a supervisory role
--lacked educational standard; inability to use email, write a
letter or report, or use spreadsheets; business had grown to
the level where those faults could not be ignored
--Mr. Huber was not performing his functions at the level
expected; inability to grow the business
Ms. Leniger-Sherratt:
--increasingly clear that Mr. Huber cannot be on top of
evervthinq, particularly the financial reportinq function
Workforce assessment:
--workload too high and needed assistance
--need to hire business manager to develop calendar of events
regarding management meetings and as appropriate attend
department meetings and report back to Mr. Huber
Mr. Dennis:
--trying to do everything instead of passing workload on to
others and relying on staff to help
--business manager hired who could interface with managers
and support Mr. Huber in areas he was clearly floundering
Ms. Leniger-Sherratt:
--needed assistance in structuring his workload to allow him to
deliver on deliverables
--see examples regarding inaccurate board reports, misleading
information to board regarding backorders, limited sales
growth, failure to adequately expand capacity, inadequate
business practices
Ms. Coleman:
--untrustworthy; not open and transparent; he never let us
speak with AUS until AUS basically inserted themselves
around him
--wanted to answer board questions directly that were asked of
her; frustrated because Mr. Huber would mute the call and tell
her to stop while he answered in a different manner than she
would have; would also hold up his hand to instruct her not to
answer
--belief that Mr. Huber didn't want her to explain to AUS what
was really going on
--Mr. Huber directed her to chanqe codinq on further
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Mr. Huber:
--Would only call someone stupid
or idiot or use the F-word if it
were a buddy he was joking with.
--Haven't insulted people or
gotten on a personal level; tried
to keep things professional.
--No screaming at employees,
but has tendency to raise his
voice.

Response not in materials
reviewed.

Mr. Huber:
--Confirmed hiring of business
assistant (James Davis); intent
was to help capture information
through the management
meetings, help resolve issues,
take some of the load off for
reporting and keeping minutes
and actions for variety of tasks.

Mr. Huber:
-Confirmed full transparency
and openness was definitely
mentioned and expected; felt he
did so.
--Confirmed he may "lift his
hand" to say he would answer a
question on conference call with
the board.
-Confirmed he may tell
managers to "keep things in
house" until able to verify the
truth and accuracy of information
prior to sharing.
--Explained verbal conversations
with attorney reqardinq NOA
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Provided inaccurate
board reports

Provided misleading,
inaccurate information

construction of the offices from capital expense to general
maintenance; he stated he didn't want to point out the overage
on board reports
-Mr. Huber directed her to pay for a tractor that exceeded his
authority limit prior to board approval and then obtained
approval as though it had not yet been purchased
-Mr. Huber directed a vendor to issue two invoices instead of
one invoice for a security system and instructed her to pay
them separately to remain under his authority limit
--Mr. Huber had signed a document as plan administrator
reducing the company's 401k match, but three years later had
not yet implemented the change
Mr. Daniels:
--Mr. Huber was not honest; did not respect him
Mr. Dennis:
--aware of issues but didn't fully understand the level of eroded
trust and respect for Mr. Huber until OMG feedback during
extended vacation
Ms. Leniger-Sherratt:
-when asked directly, Mr. Huber confirmed to her he had
signed a company NOA; he had not done so
--Mr. Huber was involved in altering significantly the NDA he
later signed without AUS awareness/approval
--when asked about the altered NDA, Mr. Huber's explanations
of attorney involvement were contradictorv
Ms. Coleman;
--Mr. Huber did not have the skill set to combine board reports
into one document so had her do it for him
--regularly directed her to change managers' originally
submitted reports without their knowledge before sending to
the board, including removing lead times, anything relating to
poor state of the US economy, and anything related to scrap
or rejected parts
Mr. Daniels:
--Mr. Huber manipulated data that managers gave to him
before giving the data to the board
--regularly prepared a production report and submit to Mr.
Huber for board meetings; copies received after board
meetings as submitted by Mr. Huber had changed dates, lead
times, and other information
Mr. Runia:
--often prepared board reports for Mr. Huber due to his. lack of
computer skills; Mr. Huber required him to put misleading
factual information, such as unreasonably optimistic dates for
completion of different projects, to support his opinions
Mr. Dennis:
--by Fall 2010, no longer wanted reports to go through Mr.
Huber but instead directly from managers who created them to
the board so the reports were true and factual, not modified
based on someone above them indicating it should be
otherwise
Ms. Leniger-Sherratt:
--continued concern that AUS board was not getting
appropriate, accurate, factual information from USA due to all
board reports "siphoning" through Mr. Huber
--Mr. Huber went through other managers' board reports and
take out anything he didn't feel the board either needed to
know or he didn't want them to know
--Mr. Huber changed board reports to intentionally mislead the
board
Ms. Coleman:
-June 2010 was fiscal year end, and Oracle reports indicated
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were different than email
documentation.
--Concerned about 24-month
NOA and/or non-competition
period without compensation.
--Confirmed multiple versions of
the NOA, including alterations;
however, said he was allowed to
make suggestions and
alterations for AUS review
--Response that Ben Zumhoff
was handling, and he was "not
working directly on the project"
when asked for certain details.
--Indicated he had virtually no
duties to administer the 401 k or
for the overmatch situation;
accountants and investment
group handled.

Mr. Huber:
--Managers created their own
reports; he worked with them to
review and understand and then
consolidate information; he did
not create the reports.
--Confirmed all reports to the
board were accurate and truthful
in all respects.
--Consolidated information from
multiple managers and multiple
reports to ensure a single,
consistent, unified message to
the board.
--If contradictions in reports,
worked with managers to resolve
and put together a report that
was accurate.

Mr. Huber:
--Didn't ask anyone to
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to board regarding
backorders (June-Sept
2010)

Limited sales qrowth

-$2.4mill in backorders
--Mr. Huber told Mr. Brown to change his July board report to
not reflect -$2.4mill in backorders and to push $500k/month
into July/Aug/Sept/Oct; Mr. Huber said doing so would make it
easier to meet the budget for those upcoming months
--Ms. Coleman contacted Ms. Leniger-Sherratt due to
concerns with Mr. Huber not being honest with AUS by
providing inaccurate backorder information to the board; she
was fearful of not making the change Mr. Huber requested
--Mr. Huber lied to the board by telling them there was $1.1 mill
in backorders
--Subsequent conversations with Mr. Huber included him
giving other directions for her to confirm his backorder number
as accurate; ie, tell AUS she made a mistake, tell AUS all the
backorders came in the last two weeks of June, etc.
--AUS board provided a follow-up spreadsheet to calculate
backorders for the full fiscal year; she told Mr. Huber the
Oracle reports confirmed -$2.4mill
--Mr. Huber instructed her to change the beginning number in
order to end with the backorder number he'd given the board
previously of $1.1 mill; she did as was requested, but didn't
realize the change caused negative outstanding order
numbers as a result
Mr. Brown:
--Mr. Huber indicated he was going to share open sales orders
numbers {backorders) as a number substantially less than that
given by him
--instructed Mr. Brown to prepare a report that falsely showed
sales orders for first four months of fiscal year rather than prior
to June 2010 year end
Ms. Leniger-Sherratt:
--Mr. Huber should have told the board accurate backorder
information as well as should not have moved sales into
upcoming months
--provided spreadsheet to get more detailed information as an
opportunity for Mr. Huber to provide accurate information
--confirmed Ms. Coleman notified her at the time of Mr. Huber
instructions to change the spreadsheet beginning number in
order for calculations to support his inaccurately-provided
backorder number of $1.1 mill
--at Sept 2010 board meeting when questioning Mr. Huber
again about backorder inaccuracy and resulting spreadsheet,
he was quite evasive and suggested he would have to speak
to Ms. Coleman about what went wrong on the spreadsheet;
he didn't really understand
--backorder issue was more than an inaccurate number-it
was significant to be that high and touched many different
areas in the business-ie, it meant the company had a
capacity constraints in production, lead times were higher than
desired, and sales from one fiscal year had been pushed into
the following fiscal year without the budget/sales adjustments
--Mr. Huber did not want the board to know the sales target for
fiscal year starting July 2010 included pushing forward
$500k/month for four months
Mr. Dennis:
--evidence of documentation falsification and requests for
falsification
--aware of misleading information to the board about
backorders (July 201 O); later became aware of the degree of
collusion by Mr. Huber to ask staff members to change
information; lack of loyalty and inteQrity
Ms. Leniaer-Sherratt:
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misrepresent the truth.
--Explained he was trying to
show "what could be produced
that year," with the capacity they
had, a realistic budget number to
be achieved.
--Indicated there was a
disconnect between he and Ms.
Coleman on what he was trying
to present.
--Sept 2010 board meeting:
discussed worksheet from Ms.
Coleman and was asked if he
told her to change the numbers.
Mr. Huber response that he was
trying to show what could be
achieved for the year.
--Stated "to my knowledge at that
time" that $1.4mill in backorders
was accurate; confirmed $2.4mill
may have been factual, but he
did not know it at that time.
--Stated he may have information
that was a few weeks old; had
been in the outback in AUS for a
few weeks, and busy on margin
analysis project prior, so the
back orders may have increased
(from the number provided in
July).
--Stated "it wasn't that I tried to
say that there was or wasn't
$2.4mill"; was unaware of the
exact backorder at the time;
wasn't focused on it.

Mr. Huber:
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Failure to adequately
expand capacity to meet
business needs

--feedback from sales department (Kyle Brown) that Mr. Huber
instructed him to "sell to plan only" and not to sell above the
plan submitted to the board
--Mr. Huber's "sell to plan" approach limited sales growth and
did not allow the business to determine what market really was
-Sales department believed they could sell more if provided
input to R&D and had clear understanding of new product
launch dates; instead, sales was not kept informed regarding
future R&D projects
Ms. Coleman:
--witnessed Mr. Huber tell shipping manager and production
manager to stop shipping products once they had reached the
budget goal or slightly above
-routinely asked Ms. Coleman to run month-end shipped
dollars near end of month; if met the budgeted plan, he would
instruct production/shipping to stop
Mr. Daniels:
--instructed by Mr. Huber to stop shipping product near the
end of each of two of the company's fiscal years because it
would require them to ship more product the following year to
showqrowth
Ms. Leniger-Sherratt:
-Mr. Huber did not openly communicate the need to expand
capacity to meet increasing demand; he instead was adamant
that the company did not have a capacity issue
--Mr. Huber attempted to limit sales to meet the current plan in
order to enable the company to meet demand using current
capacity
--provided inaccurate information to the board to try to hide a
significant backorder situation in June 2010 and extended lead
times experienced due to capacity constraints
--managers expressed concern about capacity constraints and
no clear plan on how the business would manage this ongoing
issue into the future
--ongoing concerns by AUS regarding capacity; encouraged
Mr. Huber to discuss openly but believe he did not provide
accurate information regarding capacity
Mr. Daniels:
--upon telling Mr. Huber that the company needed to increase
its manufacturing capacity, Mr. Huber argued more capacity
was not needed
-he later blamed Mr. Daniels to AUS for not hiring more
production employees, causing the capacity problem

Inventory write off

Mr. Barkett:
--inventory issue created due to placing inventory value on
standard turrets removed from product when they actually had
no value; $300k inventory write off included these turrets
Ms. Coleman:
--inventory issues were long running issues; not corrected
before Matt Deyo came on board to handle inventory

Ineffective business

Workforce assessment:
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--Sell the plan means selling the
budget or the sales plan
established for that month for
capacity reasons.
--Confirmed company's desire to
sell as much product as possible
and to ideally not have any
backorders.

Mr. Huber:
-Always working on capacity; did
not indicate to board that there
was a capacity problem (July
2010 board meeting).
--At times, every department had
capacity constraints and would
hire people.
--Would have addressed needs
to grow at the rate Mr. Dennis
wanted to grow.
--Mr. Dennis always talked about
capacity. At times Mr. Dennis at
times would say we weren't
looking at capacity/future
planning enough.
--There were capacity issues to
be able to achieve some of the
numbers around the growth that
Mr. Dennis and the board wanted
to hit.
- There were capacity issues
with LOW, (Japan vendor) that
may cause capacity issue.
-Capacity and future growth was
alwavs a subject.
Mr. Huber:
--Annual 100% physical count of
finished goods and raw materials
occurred.
--Aware of inventory discrepancy
resulting in write off; no product
was missing; was due to
difference in terminology and
reporting of
scrap/rejects/reworks when
replacing parts on product.
Discrepancy based on 2 or 3
years of build up from the
reiected oarts.
Mr. Huber:
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practices

Continued to behave
with level of authority he
had as VP after removal
from VP role

--a lot of reliance on "tribal knowledge" and not enough
systems and processes in place
--a proper R&D plan would assist in planning, structure
workloads, and reduce wasted time resulting from priorities
changing without notice
Mr. Barkett:
--Several examples of ineffective business practices existed
under Mr. Huber that were addressed with Mr. Borkett's
consulting involvement
--ie, primary supplier shipped product from Japan to USA,
performed quality inspection, then shipped to AUS for selling;
no need to ship twice and instead set up quality inspection in
AUS to bypass shipping to USA
--ie, received product with standard turret and then replaced
with zero-turret in USA prior to sale; standard turret without
value and not used, so no reason to have installed on product
purchased so discontinued for cost savings
Mr. Daniels:
-Mr. Huber regularly required him to falsify due dates for
military orders, resulting in unnecessary overtime
--Mr. Huber would not implement proven production
techniques such as assembly line techniques
Ms. Leniqer-Sherratt:
-when asked directly, Mr. Huber insisted he was complying
100% with the company's FFL (firearms) license requirements;
actually he was not, and the company had to forfeit its license
due to noncompliance
--she saw a margin analysis report while in Orofino that said
"not for board distribution" on it (summer 2010) with vastly
different information than report provided to board;
-concern that contract pricing decided by Mr. Huber on some
product was below the price to build it
--requested margin analysis report to confirm whether Mr.
Huber i::alculated margins properly (leading to proper pricing);
his margin analysis did not include overhead costs or labor
costs
Ms. Leniger-Sherratt:
--inability to let go and to focus on R&D role and support the
other managers as an OMG team
--managers reported Mr. Huber continued to get very heavily
involved in micromanagement, to undermine OMG members,
didn't let them manage, and his role on OMG was not
functioning
--he continued to get very involved in production issues and
stopped the production line without involving the production
manager (Mr. Daniels)
-he asked individuals who reported to OMG managers to do
things, even though OMG members had been given a very
clear directive to liaise with each other before undermining
each other by going directly to their staff in order show respect
and build a cohesive team
--unable to assimilate into role of OMG member rather than VP
Mr. Barkett:
--Mr. Daniels reported in Jan 2011 OMG meeting significant
concern about Mr. Huber's management style and was very
emotional about its impact on him; Mr. Huber would go to Mr.
Daniel's people directly rather than talk to him about
production issues
Ms. Coleman:
--Mr. Huber never reduced himself to R&D director; continued
to insert himself in every aspect of the business
--Jan 2011 OMG meetinq very intense, heated, hiqh emotions
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--He and the sales team traded
scopes for services at times; was
well known, not hidden.
--Confirmed paid nonexempt
employees with scopes to build a
clubhouse.

Mr. Huber:
--Disagreed he had been asked
to step down from VP title at
Sept 2010 meetings in AUS;
confirmed agreement to
announcement email indicating
he was moving to a specialized
R&D role (deposition).
-Confirmed shut down of
production; felt he was ensuring
quality of product, not doing
something bad for the company.

Note: Other case materials
confirm he was demoted from
vice president to director of R&D
September 2010.
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Lack of teamwork with
OMG and resistant

•,'

.•.

due to Mr. Huberinserting himself into production; Mr. Daniels
very concerned, told Mr. Huber to let him manage his
department; Mr. Huber said he could insert himself due to
dealing with quality control
--Mr. Huber "will not let them move an inch" without being
involved (regarding Mr. Daniels and Mr. Cochran working on
capacity planning/expansion project, March 2011)
..
--Mark Cochran tried to start process to increase machine .
shop efficiency many times without success because Mr:
Huber would always interject without any proper planning
ahead of time
--back to his "old tactics" of undermining others by telling Mr.
Dennis inaccurate things about other managers (ie, Mr.
Daniels purchasing equipment and plane tickets)
Mr. Daniels:
--micromanaged the business and would not follow chain of
command
-when Mr. Daniels was production manager, Mr. Huber
circumvented me by shutting down production without advising
me
--when Mr. Daniels managed quality, Mr. Huber circumvented
him by giving directions directly to employees without advising
me
Mr. Dennis:
--did not follow protocol when he ceased production without
involving Mr. Daniels; one example of creating lack of respect
and trust among peers; issue was the way in which he
interfered
Documentation:
--Mr. Huber's email correspondence continued to list him as
VP after he was removed from VP until after March 2011
Mr. Barkett:
--tried to create team environment with OMG but sensed
managers were hesitant to discuss issues regarding Mr. Huber
due to feeling intimidated by him; this was a problem with Mr.
Huber's involvement on the OMG because Mr. Barkett was
trying to create a team environment where people trusted and
respected each other
--OMG agenda (Jan 2011) included "team review,
effectiveness, communication, perception of workforce and
issues" in an effort to encourage OMG to discuss issues;
managers finally began to open up about concerns with Mr.
Huber's management style; emotions were very high; some
issues with Mr. Huber still occurred
-observed problems working with the team; Mr. Huber was
not a team player-ie, should work with members of the team
for the good of the whole organization
--OMG team became much more effective after Mr. Huber no
longer a member because of trust, respect, honesty, openness
Mr. Dennis:
--reports that Mr. Huber was quite adverse to most things the
OMG was trying to plan or suggest, resulting in very long
meetings and high frustration
--continued discontent and dissatisfaction by OMG regarding
difficulty working with Mr. Huber
--OMG was completely broken, dysfunctional; Mr. Huber's
input was neither trusted nor respected due to his inability to
perform his function at the level needed
Various:
--Resistant to operational changes to positively impact
business
--While a member of OMG, Mr. Huber was ve resistant
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Response not in materials
reviewed.
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Ineffective skills to
oversee current R&D
function

Inability of OMG
members to continue
workinq with Mr. Huber

and/or wouldn't allow suggestions/ideas by managers
-ie, UPC codes to enable adding new/large customers like
Cabela's, starting quality inspection program in AUS to reduce
double shipping expenses, etc.
-feeling that Mr. Huber was an obstructionist in discussion of
new initiatives; would get cross and communicate in a way that
made everyone feel on edge
-OMG didn't feel Mr. Huber's input was in the best interest of
movinq the orqanization forward
Mr. Dennis:
Mr. Dennis and Ms. Leniger--Mr. Huber had nothing to offer current R&D team (after
Sherratt indicated that products
restructuring)
needed to get out of R&D
--wasn't functioning as the head of R&D; was a figurehead, not quicker.
a real leader with the skill set that could be applied in
leadership position
--no way of transitioning his ideas/concepts at the new level of
competency required; couldn't conceptualize; lacking
educational capacity to perform his tasks
-consistent feedback from the three R&D employees that Mr.
Huber was not able to function/perform but merely interfered in
the processes of what engineers were trying to complete;
disruptive
--inability to do anything on the computer; didn't know how to
use R&D software programs; could do that 20years ago but no
longer could work without computer systems
--need to put structure to R&D and perform function in a
systematic way; he had no system in regards to R&D
processes in order to complete tasks as expected; interfered
with engineers' work due to lack of process
--as a leader, was unable to cohesively bring together the R&D
group
Mr. Stockdill:
--instructions often changed several times during the course of
a task; no written outline of projects or tasks, just rambling off
the top of his head what he wanted
Mr. Runia:
--Mr. Huber never attempted to prove a point (technical
aspect) with mathematics or logic; instead, he would say
things such as "let's try this and make it work," resulting in
wasted time
--he engaged in irrational decision making
Mr. Johnson:
--questioned whether Mr. Huber was technically competent to
serve as director of R&D
--randomly multiplied several numbers and percentages to
develop a conversion factor that if used would have wasted
thousands of dollars
--observed him on multiple occasions ask Mr. Stockdill how to
calculate simple percentages for costing margins; question his
ability to understand advanced engineering and mathematical
concepts
Mr. Barkett:
--regularly requested update on status and related information
of current R&D projects, esp the "beast" project
--the "beast" project didn't meet market deadlines; no real
progress on it from Nov 2010 to May 2011 (while Mr. Huber
oversaw it directly)
--no new products achieved while Mr. Huber was in R&D
director role
Mr. Dennis:
Response not in materials
--OMG members could no longer work with Mr. Huber due to
reviewed.
their lack of trust and respect for him
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--OMG meetings during Mr. Huber's extended vacation
brought to AUS attention risk of gross dysfunction due to OMG
member resignations if Mr. Huber returned
-returned to USA right away to address due to significance of
concerns
Ms. Leniger-Sherratt:
-OMG members and R&D staff had grave concerns and fear
regarding Mr. Huber's return
--would lose several key individuals if Mr. Huber returned
Ms. Coleman:
--OMG members were nervous, upset, worried about Mr.
Huber's return after extended vacation
--she, Mark Cochran, Jesse Daniels, Kyle Brown, Kevin
Stockdill said would resign if Mr. Huber returned
--Mr. Huber hadn't shown any of them that he could change
his ways and actually restructure (with move from VP to R&D);
again wouldn't change by moving him to innovations only
--R&D team also upset at dealinq with Mr. Huber
*Note: This chart is not a comprehensive list or full explanation of performance deficits; however, 11 includes issues identified
during documentation review as unsatisfactory performance by Mr. Huber.

Opinion
Note: Terminology in this report to describe performance such as "unsatisfactory," "substandard," "ineffective,"
"inadequate," "unacceptable," performance "issues, concerns, deficits, gaps, or problems," or "did not meet
expectations" are used synonymously.

Overview
A common methodology of management and HR professionals regarding performance management
includes a three-step process: (1) setting expectations, (2) measuring results, and (3) holding
accountable. Lightforce appears to have set expectations of Mr. Huber on an ongoing basis-ie, verbal
discussions, board meetings, email, etc. Lightforce increased efforts to measure results with the 2010
workforce assessment and thereafter through feedback from .USA staff. Additionally, Lightforce
increased efforts to hold Mr. Huber accountable starting in 2010, eventually resulting in his termination.
Measuring performance includes assessing severity and frequency of the deficits. For example,
isolated incidents are obviously infrequent but could be minor or severe in nature. Patterns of
behaviors are generally frequent or ongoing in nature, resulting in higher severity. While a performance
incident may generally be easy to eliminate recurrence, patterns of inadequate performance require the
employee to be both "willing" and "able" to change in order to meet performance expectations
satisfactorily. Also considered in reviewing performance is the impact of the performance deficit on
others and/or the workplace. For example, the employee may have good intentions; however, the
impact of his/her performance gaps on others or the workforce may or may not be congruent.
There is no question that Mr. Huber failed to perform his responsibilities satisfactorily. In short, he did
not meet reasonable and appropriate expectations as a member of management. Mr. Huber's
performance problems were repetitive and existed for an extended period of time-no less than two
years and possibly much longer (as explained in workforce assessment section). Mr. Huber's
unacceptable performance and inappropriate treatment of managers/staff was repetitive and an
intolerable pattern of behaviors/deficits-much more severe than an isolated performance incident
easily remedied by simply agreeing to discontinue. Upon receiving feedback and coaching, Mr. Huber
expressed willingness to change, indicating he wanted to please his superiors; however, he was either
unable or unwilling to actually make sustained change in order to perform in an acceptablemanner.
The frequency of Mr. Huber's ineffective management skills directly impacted other managers/staff
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severely as well as damaged his relationships with others beyond repair until they were no longer
willing to work with him.
Whether employee performance meets company expectations is based on company/ the employee's
superior perceptions. Not unlike a coach who determines which athletes meet his/her expectations,
owners and executives of an organization are responsible for identifying if members of the team
perform satisfactory. In some cases, an athlete on a team or an employee in an organization may
disagree with the assessment regarding his/her performance; however, such disagreement does not
change the fact that a gap exists between what is occurring and what the coach or owner needs to
occur. Further, attempts by the individual to justify him/herself also do not eliminate the gaps.

Responsibilities Outgrew Mr. Huber:
The responsibilities of the vice president position at Lightforce simply outgrew Mr. Huber until he no
longer performed satisfactorily. At the time Mr. Huber was given the vice president title, it was the
result of his request, not because he demonstrated strong people management or business
competencies. Such competencies were not necessary at that time because there were only two
employees in the organization. In a start-up organization, Mr. Huber's vice president role was likely
hands-on and focused much more on transactional work than on relational/leadership work, and did not
contain the scope of responsibility typical of a vice president position. However, the people
management and business skills necessary to lead an organization of 60+ employees are much
broader than when directing one employee.
The skills needed by an executive at one stage of the business are not necessarily the same at the next
stage of the business; one must grow proportionately with the position in order to perform effectively.
Mr. Huber did not do this. Both the people management expectations of Mr. Huber as well as the
necessity of attributes such as strategic planning, effective business practices, and financial
understanding expanded without Mr. Huber's development to an adequate level. This failure resulted in
significant performance deficits in both results (''what") and behaviors ("how") he executed his job. The
growth of Lightforce required additional competencies that Mr. Huber did not have nor did he develop.
Mr. Huber admittedly was ultimately responsible for all aspects of the business as the top leader of the
Lightforce organization in USA. Therefore, he was expected to understand and ensure alignment and
compliance across the organization for all aspects of the business. Mr. Huber testified that financials
were not his area of strength; this contributed considerably to his substandard performance.

Management Style & Treatment of Others Intolerable:
A manager's style or approach is a key contributor to his/her ability to perform management and
leadership responsibilities effectively (ie, "how" he/she operates) and has direct impact on others.
Management style should not be portrayed as unimportant or downplayed as simply opinion,
misperception or a non-essential performance criteria. An effective executive requires exceptional
leadership skills as well as to be viewed as an expert, a resource, and a leader by managers under
his/her direction. Further, he/she successfully performs his/her responsibilities by leading with respect,
humility, and trust. Ineffective leaders manage through positional power and fear; conversely, personal
power results in influence and a more effective method to lead than simply positional. Mr. Huber's
management style was dependent on positional power and fear rather than respect and appropriate
influence.
Mr. Huber's management style was intolerable. Examples provided by managers and staff of his
demeaning and intimidating treatment should not be tolerated by any employee of an organization, let
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alone someone in a leadership role. This type of bullying conduct and verbal abuse is beyond
inappropriate; it is inexcusable. This treatment by Mr. Huber directly resulted in his ( 1) loss of respect,
trust and credibility by many of the managers and staff and (2) irreparable damage to workplace
relationships to which other managers/staff could no longer tolerate and would rather resign. This
leadership failure in and of itself is unsatisfactory performance for an executive.
Expectation for Full Transparency and Openness:
Consistent expectations were confirmed in deposition testimonies, including Mr. Huber, regarding
Lightforce's expectation to operate with "full transparency and openness." Such an approach
demonstrates trust and honesty, contrary to perceptions of Mr. Huber's operational manner. This
expectation appears to have been communicated regularly and consistently.
A significant level of trust was extended to Mr. Huber by Mr. Dennis over many years. While this trust
may have been an attribute for the start-up business, it became a detriment as the business expanded
and consequently outgrew Mr. Huber's capabilities. Once that trust had eroded due to Mr. Huber's
failure to operate with full transparency and openness, he was unable to rebuild it in order to perform at
the level required. Trust as a leadership characteristic is not just trusting that someone won't steal your
wallet; rather, it's trusting someone will do what they say they're going to do, resulting in trust and
confidence in that individual.
Several examples regarding Mr. Huber's involvement with board report content contradicted reasonable
expectations of full transparency and openness. Further, At least the example (provided above)
regarding the June 2010 backorders reporting issue was clearly misleading and not forthcoming. By
August 2010, AUS had substantial concerns that the board was either not receiving accurate
information or organizationally had risks in certain areas (thus, engaging Mr. Barkett). If Mr. Huber was
providing accurate and truthful board reports, he would not have lost the trust of the board, and the
responsibility would not have been removed from him.
Performance Includes Results and Behaviors:
A consistent approach utilized by management and HR professionals measures performance based on
two primary components:
(1) "Whaf' was accomplished (aka, results). The "what" component may be referred to as results,
goals, objectives, business outcomes, etc.
(2) "How' it was accomplished (aka, behaviors/conduct). The "how" component may be referred to
as actions, behaviors, conduct, characteristics, competencies, performance factors, etc.
Although terminology may vary, this two-criteria philosophy is a common approach used in
performance coaching, performance appraisal systems, disciplinary actions, succession planning, highpotential employee identification, and various professional development initiatives. The "how"
component for entry-level workers is often following a procedure for a tactical task. Conversely, for
professional or management staff, "how" often includes a relational aspect such as how he/she
communicates, interacts with others, aligns to goals/objectives, demonstrates teamwork, etc.
Unacceptable Results ("what") by Mr. Huber include problems described in detail in the above chart
including examples such as: ineffective at leading the management team; ineffective communication;
inappropriate treatment of employees; demeaning and disrespectful conduct toward others; failure to
grow and develop skills along with business growth; inability to handle workload; providing inaccurate
board reports; providing misleading/inaccurate information to the board regarding backorders and
related information; limiting sales growth; failure to adequately expand capacity to meet business
needs; lack of understanding business and financial concepts; lack of alignment to owner's growth
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goals; ineffective business practices; lack of teamwork with OMG; and ineffective oversight of the R&D
function; failure to operate with full transparency and openness; and failure to maintain trust and
respect of both managers and Lightforce USA.
Unacceptable behaviors ("how'') by Mr. Huber include problems described in detail in the above chart,
including examples such as: inappropriate and unprofessional behavior toward others, conduct creating
fear in others; demeaning and disrespectful conduct toward others; controlling and micromanagement;
intimidation; poor management style and demeanor; failure to operate with full transparency and
openness; continuing to interfere and behave with VP level of authority after being removed as VP; lack
of teamwork with OMG; resistant to operational changes to positively impact business; inability to work
effectively with OMG managers to enable continued working relationship; and failure to maintain trust
and respect of both managers and Lightforce AUS.
One example to demonstrate the connection between results and behaviors is shared in more detail.
Mr. Huber confirmed he shut down production and explained did so for quality reasons. This is a
precise example of an incident involving both "what" and "how''. Mr. Huber overstepped his new
responsibility by shutting down production without involving the production manager. Even if the
decision was appropriate to shut down production ("what"), doing so directly without involving the
production manager ("how'') was unacceptable. The "how'' component of Mr. Huber's action
demonstrated the ongoing pattern of his management "style" that was perceived by others as
controlling, and it exerted authority beyond his current role. While this incident is one example, it
appears to reflect the pattern by Mr. Huber that contributed to his failure to regain the trust and
credibility from the OMG managers and to their perception he was not changing in accordance to his
reduced role and as expected by Lightforce AUS.
Root Cause of Competency or Integrity:
The root cause behind unsatisfactory performance can generally be traced back to either a competence
issue or an integrity issue. Performance deficits of all kinds exist in the workplace; however, the
competence/integrity classification usually identifies the root cause of the deficit. In some cases,
development can overcome the performance deficit; in other cases, the employee may not be both
willing/able to change/develop as necessary, so the situation becomes unsalvageable.
Mr. Huber's performance deficits appear to be a combination of both competence and integrity.
Regardless of whether Mr. Huber's root cause was integrity, competence or both, it is abundantly clear
that Mr. Huber's performance was unsatisfactory. For example, Mr. Huber's lack of transparency and
openness existed and was a significant concern to Lightforce. In reality, this gap may have been a (1)
direct integrity issue to mislead or (2) an attempt to cover up his lack of competency-ie, striving to
shield AUS from knowing negatives about him or his operation. The workforce assessment and
subsequent opening of communication between USA managers and AUS made it more difficult to
cover up Mr. Huber's deficits.
One example to demonstrate Mr. Huber's combination of integrity/competence issues is shared in more
detail. A momentous performance failure of Mr. Huber was the July-Sept 2010 issue that included
inaccurate reporting of backorders, resulting in the movement of backorders into future months,
inadequately addressing capacity constraints, requests to have others also mislead AUS on the issue,
and failure to take accountability.
(1) Integrity: He instructed Ms. Coleman to decrease significantly the June 2010 backorder
numbers for the board report. He provided the board July 2010 with inaccurate (significantly
reduced) backorder number. He instructed Mr. Brown to move backorder sales into the four
months following June 2010. He instructed Ms. Coleman to modify numbers on the subsequent

Huber vs. Lightforce / Tresa Ball

20
1194

spreadsheet for the board in order to reflect the backorder number he provided in July 2010.
These changes and requests were misleading and misrepresented the backorder number.
(2) Competence: He explained illogically that modifying the backorder numbers was his attempt to
indicate what was possible to produce. He portrayed unawareness that moving numbers to the
new fiscal year misrepresented sales for those four months was a problem. He demonstrated
no understanding that having $2.4mill in backorders was a major business problem-ie, it
clearly showed a substantial production capacity problem that needed addressed; it created
increased lead times that would negatively impact customers; it limited current growth and
demonstrated increased growth potential as the sales team could easily sell more product rather
than current budgets; etc.
Mr. Huber's explanation "he didn't know at the time" was unacceptable and appears to be untruthful.
Ignorance is still insufficient performance. It was reasonable to expect the executive of USA operations
to know this information; consequently, Mr. Huber either did or should have known. A competent
business leader would also understand the correlations and business impact of this situation and
proactively address capacity constraints by increasing production output to meet sales demand. Mr.
Huber's response during deposition regarding capacity constraints made no mention of increasing
production output to address backorders or to enable increased sales. Mr. Huber's approach does not
align with effective business practices or the growth goals of Lightforce AUS.
Accountability:
Lightforce demonstrated justifiable reasons for its performance concerns and subsequent disciplinary
actions regarding Mr. Huber. Sustained performance improvement requires an individual to take full
accountability of his/her deficits and demonstrate being both willing and able to make the required
changes. All of these critical components were lacking by Mr. Huber. Mr. Huber did not take full
accountability for his deficits; rather, he attempted to justify himself and/or deflect negative feedback
toward being someone else's fault rather than take accountability for his own contribution to the
situation. Consistent testimony (including Mr. Huber) indicated he recognized the need to make the
changes requested and/or agreed with recommendations provided. However, Mr. Huber failed to follow
through with necessary changes. Lack of accountability does not equal adequate or improved
performance.
Mr. Huber's perception of situations and/or recollection of discussions commonly differed from other
individuals involved in the same situations. This appears to occur due to Mr. Huber viewing situations
either partially or from his personal preference. Feedback to AUS from other Lightforce managers was
consistently more negative than Mr. Huber's feedback regarding how things were going with his
improvement efforts.
Post Sept 2010 Demotion:
Mr. Huber's unsatisfactory performance was cumulative over an extended period of time, including
continued impact on managers/staff even in post-vice president responsibilities. Therefore, it is not
reasonable to attempt to measure Mr. Huber's performance in isolation or compartmentalized into a
specific title. However, continued performance concerns and patterns of conduct exhibited during Mr.
Huber's reduced position as director of R&D relevant to the overall performance picture and are
discussed here.
It appears Mr. Huber attempted to continue operating with the scope of responsibility and control of vice
president after his September 2010 demotion to director of R&D. In addition, email correspondence by
Mr. Huber included vice president as his title until at least March 2011. Mr. Huber had the responsibility
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tations in the R&D director role; portraying
to demonstrate results and behaviors aligned with expec
unication contradicts that expectation.
comm
n
writte
himself as vice president in actions as well as
gers, the necessity of Mr. Huber to demonstrate
As an OMG participant and peer with other OMG mana
nt team was critical. He failed to do so;
as well as earn trust and respect with the manageme
n of relationships. Mr. Huber also failed to
conversely, his conduct resulted in continued deterioratio
His resistance also delayed or negatively impacted
function effectively as a member of the OMG team.
Mr. Huber's continued interference in other
business operations and/or future planning by the OMG.
ior patterns of undermining, resisting
behav
his
managers' departments and/or projects reinforced
change, controlling, and damaging relationships.
Mr. Huber, it appears the R&D director role
In addition to the vice president position outgrowing
, such as computer software, systematic
required skills and competencies that Mr. Huber lacked
make a positive impact directly to the R&D team
processes, and technical competency. His ability to
Mr. Huber stated the importance of new product
appears to have been limited as a result. Although
introduced and very limited progress made on
development by R&D, it appears no new products were
his time as director of R&D. Lack of new products
a significant R&D project ("the beast") during most of
h.
can have a detrimental impact on sales and future growt
mance separately in the anticipated innovationsIt is illogical to attempt to measure Mr. Huber's perfor
r illogical to attempt to measure Mr. Huber's
only role since it did not actually occur. It is even furthe
period since he was clearly not actively working
performance in any manner during the 12-month notice
during that time.
ORMA NCE
MR. HUBE R NOTI FIED OF UNAC CEPT ABLE PERF
Information for this Case

Mr. Dennis and Ms. Leniger-Sherratt included
The performance management process utilized by
his performance problems. The primary notification
multiple discussions with Mr. Huber notifying him of
ack appears to have occurred via informal,
discussions are summarized below. Additional feedb
discussing intimidating style and management fit,
telephone discussions. When asked about meetings
He further stated there were two meetings that
Mr. Huber responded that there were many meetings.
tivity" -Febr uary 2011 and May 2011.
discussed performance that included any "real nega
Date
March 2010

Mr. Huber Description
Lightforce Description
Note: Mr. Huber' s deposition response to
Huber
Mr. Dennis and Ms. Leniger-Sherratt met with Mr.
question regarding March 2010 meeting
after comple ting the workforce assessment for a lengthy
appear s to refer to the Feb 2011 meeting (due
ns
Concer
s.
discussion regarding assess ment finding
to the examples provide d that occurre d after
ed.
about Mr. Huber' s perfonnance were clearly discuss
March 2010, no reference to workforce
as
well
as
ry
summa
oint
--Discussed entire PowerP
analysis, and indication that Mr. Barkett was
age
elaborated on feedback in order to encour
also present).
based
understanding of what some of his difficulties were
on the feedba ck received.
and
--Discussed workload, his relationships with staff.
les.
obstac
his
of
some
me
overco
to
him
assist
to
desire
ers to
-Discu ssed the need for Mr. Huber to allow manag
gs
run their depart ments as well as depart ment meetin
ment.
involve
without his
structure
--Discussed hiring an assistant to help Mr. Huber
his workload, organize his work, compile professional
ns,
reports, coordin ate meetings, facilitate communicatio
some
helo deliver on his deliverables, and suooor t him in
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May 2010

September
2010

of the areas he was having difficulty.
--Discussed examples and recommendations how Mr.
Huber could overcome some of the issues and in
empowering his staff.
--Mr. Dennis and Ms. Leniger-Sherratt felt confident things
would change; Mr. Huber showed no resistance.
--Ms. Leniger-Sherratt maintained semi-regular
communication after the assessment with Mr. Huber.
Mr. Dennis and Ms. Leniger-Sherratt met with Mr. Huber
to discuss performance concerns.
--The situation had escalated to a more severe level;
feedback from managers indicated change had not
occurred by Mr. Huber. This was a step-by-step
movement necessary to performance manage Mr.
Huber's situation.
-Mr. Dennis made it very clear that if Mr. Huber could not
improve his relationship with his staff that it "is not going
to end in a good place."
--Discussed very comprehensively the recommended
restructure, the need to refocus on R&D, and explained
the reasons. Decision to put into place while Mr. Huber in
AUS, Sept 2010.
--Decision necessary to become an equal with other
managers in order to eliminate Mr. Huber changing board
reporting information so that AUS received accurate
information from all managers.
--Discussed the dysfunction and the need for his position
to be restructured to become part of the R&D group and
as an equal with the other managers rather than as the
leader.
--R&D role hopefully would alleviate some of his
responsibilities and allow concentration on what he
believed was his strength of R&D.
--Discussed that some people feared him, and his inability
to interact with people was an important concern.
--Mr. Huber understood the feedback was valid and was
contrite; he understood he had an issue and that he
needed to modify his behavior in front of others and his
demeanor. He accepted the feedback positively; it
appeared to be an awakening moment for Mr. Huber to
deal with his personality issues.
--Feedback was provided very carefully so as not to put
any of the senior manaqers in the firinq line of Mr. Huber.
Mr. Dennis and Ms. Leniger-Sherratt met with Mr. Huber
(in AUS) to discuss his unsatisfactory performance and
the restructuring of his position from vice president to
director of R&D. The performance issues occurring at the
time were discussed with Mr. Huber, such as inaccurate
reporting, management style, communication, etc.
--Mr. Huber attended the board meeting, which including
discussion of board concerns regarding his inaccurate
reporting of backorder numbers and subsequent
additional request for clarification.
--Established the OMG group of managers of which Mr.
Huber would be an equal member, and who would submit
their board reports directly without Mr. Huber's
involvement.
--Decision to engage an independent business consultant
to oversee the OMG and provide senior-level support and
mentoring to the managers, including Mr. Huber.
--Per agreement with Mr. Huber, communicated the
demotion as Mr. Huber's decision to refocus in specialized
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--Denied discussion about changing role from
VP (except Sept in AUS); first notice (about
title) was a call from Ms. Leniger-Sherratt telling
him to change his business cards.

Note: 8/21/10, email from Mr. Brown to Ms.
Leniger-Sherratt indicates Mr. Huber mentioned
to Mr. Brown he would be taking a dominant
role in R&D and step back from the CEO type
position; stated he didn't want to get into the
topic until returning from AUS and it wouldn't
take effect until up to one year

Mr. Huber explained during board meeting there
were more/more financial questions; company
had financial experts, so suggested focusing his
attention on R&D and letting others handle
financials.
--He brought up restructuring idea, including
indication that CEO/CFO were not his
strengths; strengths were in R&D, innovations.
sales, production, quality, etc.
--Confirmed discussion to engage a business
consultant and establishment of OMG group
--Meeting with Mr. Dennis and Ms. LenigerSherratt after board meeting about adjusting his
role to focus on R&D, military, quality; not
involved in financials, board reporting, etc.
-Denied he was asked to step down from title
of VP; confirmed he approved the
announcement email (explaining the change to
R&D role).
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February
2011

May 2011

July/Aug
2011

R&D role.
-Ms. Leniger-Sherratt maintained semi-regular
communication after the restructurino with Mr. Huber.
Mr. Dennis, Ms. Leniger-Sherratt, and Mr. Barkett met
with Mr. Huber to discuss concerns regarding Mr. Huber's
performance.
-Discussed extensively difficulties Mr. Huber was having
operating as a peer to the other OMG managers. His
feedback (of things going well} contradicted feedback
from others.
--Discussed Mr. Huber's need to consider his behaviors,
how he was communicating, to not interfere with other
managers' departments, to cooperate with the team in
efforts to move the organization forward.
--Discussed the production interference incident being
inappropriate, especially how he circumvented the
production manager.
--Discussed Mr. Huber's need to build trust with his peers,
which included not undermining them.
--Mr. Dennis stated being very clear in expecting Mr.
Huber to work well with his peers, and that if it could not
be fixed it would inevitably lead to his dismissal. He
specifically indicated to Mr. Huber that "this has to work,"
and "there's really nowhere else to go after this."
--Ms. Leniger-Sherratt perceived Mr. Huber understood
the suggestions when discussed.

Mr. Dennis, Monica, and Mr. Barkett met with Mr. Huber
to discuss performance concerns.
--Discussed the various performance issues again;
concerns that the issues were continuing.
-Discussed his inability to let go and to focus on his R&D
role, be team oriented with the OMG and support other
managers without interfering.
--Discussed continuing issues with his demeanor,
management style, personality, communication style.
-Discussed in-depth the need to remove him from OMG
because his participation created too much friction, anger,
dysfunction; he had lost the respect and trust of the OMG
members.
--Discussed moving to a reduced role handling
innovations only as the only remaining possibility. --Mr.
Huber agreed with the recommendations because he
could see it was not going to work; it was either that or
nothing.
--Encouraged him to take extended vacation prior to
beqinninq the innovations role.
Mr. Dennis, Ms. Leniger-Sherratt, and Mr. Barkett met
with Mr. Huber to notify of the decision to terminate
employment.
--Mr. Dennis made the decision to terminate Mr. Huber
due to performance reasons. Additional feedback from
the OMG during Mr. Huber's extended vacation provided
additional insight regarding the significance of Mr. Huber's
performance problems.
--Several key members of the management team and
R&D department would resign rather than work with Mr.
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--Feedback provided that his style was not a
good fit for the company, his style was
intimidating, people perceived his as very
controlling and demanding, that he needed to
let go of control and trust other managers.
--Examples were provided, and he gave
reasons for things that were different than what
was being portrayed.
--Examples of facial expression and body
language.
--Examples provided of 1,2,3 managers who
didn't feel they could be truthful or open with
him because of his intimidating style.
--Example provided of him shutting down the
production line; confirmed he did so, but felt
was keeping quality level up to standard, not
doing something bad for the company.
-Example provided that sales thought R&D
products should come out quicker and should
have involvement with R&D.
-Example provided of Ms.Coleman feeling she
had to go through him to give information to the
board; he didn't think that was true.
--Example provided claiming he was trying to
deceive the board regarding backorders.
--Felt was being wrongly accused.
--Agreed he needed to change management
style after getting feedback; disagreed he was
over controllino.
Discussion included whiteboard discussion over
couple day period of time with other department
managers.
--Ms. Leniger-Sherratt mentioned his
management style was still not working and
situation could not continue; provided examples
again, told to not get involved with different
departments.
--Thought consequence if didn't change would
be managers would report directly to the board;
not told he would be terminated.
--Stated he mentioned preference to not be a
member of the OMG in order to alleviate
perceived problems.
--Discussed focus only on R&D innovations and
removing military, quality, and OMG
involvement.

Mr. Huber stated the termination was a
surprise; felt the new innovations role would
mean no real involvement with the OMG.
--Mr. Dennis informed him of the company's risk
of losing other managers and R&D staff if he
returned.
--Confirmed having prior discussions about the
issues described in the email documenting
performance issues.
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Huber again.
-Discussed the continuing performance problems over
the last 18 months, what was expected and where Mr.
Huber fell short, and reasons for the termination decision.
-Mr. Huber asked for performance reasons to be
documented; a letter was then provided.
--Mr. Dennis agreed to pay a 12-month notice period to
provide income while Mr. Huber found alternative
employment, which resulted in 8/1/12 as the official
termination date.
*Note: This chart is summanzes the key in-person discussions regarding performance problems of Mr. Huber. As a brief
summary, terminology is not verbatim, and it is not intended to be inclusive of all issues discussed at each meeting. Additional
discussions. emails. phone calls, etc. are not included.

In addition to several performance discussions described above, Mr. Dennis and Ms. Leniger-Sherratt
provided many attempts to assist Mr. Huber to succeed, to include "creating" reduced positions for
which Mr. Huber could fulfill (director of R&D and oversight of innovations). Lightforce hired James
Davis (early 2010) and then William Barkett (late 2010) to assist in addressing Mr. Huber's skill gaps in
order to bring his overall performance to an acceptable level. Lightforce did not reduce Mr. Huber's pay
in connection with his demotion; Mr. Dennis indicated the decision was because Mr. Huber had spent
many years with the company and his "loyalty factor."
Termination Outcome:
Mr. Dennis explained the termination decision was not one event but follow through of the progressive
work with Mr. Huber to address his performance issues and a culmination of such concerns. While Mr.
Huber was on extended vacation (June 2011), Mr. Dennis became more fully aware of the serious
impact of Mr. Huber's performance deficits, including the impact and resulting severely damaged
relationships with managers and staff. As a result, several key managers as well as R&D staff
communicated they would be resigning if Mr. Huber returned to Lightforce, including Hope Coleman,
Kyle Brown, Jesse Daniels, Mark Cochran, Klaus Johnson, and Corey Runia.
At this point, Mr. Dennis believed every opportunity had been given to Mr. Huber to try to assimilate and
improve his performance; however, Mr. Huber was unsuccessful at improving his performance to an
acceptable level. Performance reasons leading to Mr. Huber's termination were provided in a letter
upon his request.
Opinion
Multiple face-to-face meetings were held by Mr. Dennis and Ms. Leniger-Sherratt as steps in a
performance management process to address ongoing performance problems by Mr. Huber. These
meetings are appropriate progressive corrective action steps taken with Mr. Huber. Mr. Huber
confirmed the occurrence of the meetings and that Mr. Dennis and Ms. Leniger-Sherratt discussed
concerns about his performance with him. Lightforce could have documented in writing these
disciplinary discussions; however, not doing so does not change the facts that performance problems
existed and were discussed verbally on multiple occasions. Additional time and effort were provided to
Mr. Huber to improve because Mr. Dennis and Ms. Leniger-Sherratt believed he was on board with
implementing recommendations in order to make necessary changes.
Lightforce agreed with Mr. Huber to portray his demotion from vice president as his idea and positive in
nature. As a result, the announcement referred to restructuring rather than demotion due to loyalty for
Mr. Huber's long-term employment and to allow him to "save face" and succeed in his next role. Such
a communication approach demonstrates respect for Mr. Huber but does not change the fact that
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performance deficits precipitated the demotion. Because the demotion was a sizable reduction in
responsibilities, a correlating reduction in pay would have been appropriate to reinforce the significance
of the change.
Mr. Dennis appears to have had a high level of trust and/or been overly loyal to Mr. Huber, which
resulted in Lightforce (1) taking longer than typical to identify Mr. Huber's deficiencies, (2) exceeding
general good faith efforts to address Mr. Huber's inadequate performance, and (2) being overly
generous in Mr. Huber's compensation after performance deficits were identified and demotion
occurred (ie, not reducing pay).
Lightforce went above and beyond in its attempts to restructure the organization, even at additional cost
of personnel, in order to find a position that Mr. Huber could satisfactorily perform. However, his longterm pattern of behavior had damaged relationships beyond repair. Lightforce exceeded good faith
efforts to address Mr. Huber's deficits. In fact, it appears Lightforce tolerated Mr. Huber's unsatisfactory
performance for too long. It would have been reasonable to terminate Mr. Huber due to the severity of
performance deficits Fall 2010 in lieu of demotion and restructuring. The demotion and restructuring
attempted to address the reporting inaccuracy and people management problems via engagement of
Mr. Barkett and establishment of the OMG; however, the conduct and relational portions of Mr. Huber's
performance concerns were his responsibility to improve, which did not occur.
Termination Outcome:
Mr. Huber's ongoing performance deficits resulting in his eventual termination. While Lightforce
attempted to create roles in which Mr. Huber could succeed, including an innovations role while he took
extended vacation, it became apparent it was simply not possible. His inadequate performance had
simply been occurring for too long.
The seriousness of Mr. Huber's performance deficits during his vice president and director of R&D
roles, as reiterated while Mr. Huber was on extended vacation, resulted in re-evaluation by Mr. Dennis
and Ms. Leniger-Sherratt of their May 2011 decision to again reduce Mr. Huber's role. The loss of
respect and trust and deteriorated relationships resulting from Mr. Huber's long-term poor management
skills became glaringly apparent, resulting in Lightforce's decision that the situation wasn't salvageable
even in a reduced role. Therefore, termination was based on cumulative performance deficits,
including inappropriate conduct toward others, over a significant period of time.
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REFERENCE MATERIALS

Reviewed'.' and various human resources;
tools relevant to topics of this case.
on-line
or
articles,
employment law; or other publications, books,
Records utilized include those listed above in "Information

PROFESSIONAL BACKGROUND

CV of Tresa E. BaH is attached.
F.EES

Fees are currently $175 per hour for consulting services and $200 per hour plus expenses for
deposition and trial testimony.

PREVIOUS EXPERT WITNESS CASES

As of the date of this report, I have provided expert consultc:Jtion, opinion reports, and deposition as
listed below, but have not performed trial testimony in conjunction with expert witness services.
Date

Case

Servtce.s Provided

Chattin v. St. Luke's Regional Medical Center

2001

Opinion Report

Sel~kula Peterson v. Corporate Visions, Inc.

20.02

Opinion Report

EEOC & Rabi.son v: AmeriPride Services Inc.

2004

Miqeli v. Bechtel BWXT ldc,1ho, LLC

2005

Opinion Report and
Deposition
Opinion Report

Bybee v, Target Corporation

2006

Opinion Report

Hammer v. WestCoast Paper Company

2007

OpiRion Report

Buttars v. Creekside; et al.

2008

Opinion Report

2009

Madsen v. IEP,

et al,

Keilie v. Xanterra Parks & Resorts, Inc.

2009

Opinion Report and
Deposition
Opinion Report

Gaub & Gaub v. Professional Hospital Supply, Inc.

2011

Opinion Report

Aaron K. Wooiman v. Magic Valley Growers, ltd

2012

Opinion Report

--

Date
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TRESA E. BALL, SPHR
P.O. Box 38
Meridian, ID 83680

tball@hrprecision.com

208.846. 7888 office
208.602.7888 cell

EXECUTIVE SUMMARY
•
•
•
•
•
•

20+ years experience in Human Resource management
15+ years experience in management and executive roles
Founder and owner of successful HR consulting practice
Practitioner with broad base of HR expertise applied across multiple industries
Developed and managed HR organization throughout business life cycle
6 years volunteer board member for local non-profit, including 2 years as President

PROFESSIONAL EXPERIENCE
HR PRECISION, INC.
PRESIDENT

•

•
•
•
•
•
•
•
•

JULV 2001 TO PRESENT

Founder and owner of a human resources consulting practice. Partner with clients to
provide HR solutions to increase business effectiveness and minimize risk.
www.hrprecision.com
Conduct workplace investigations of potential unfair treatment, harassment, and
discrimination.
Perform organizational effectiveness assessments, identify workplace problems, as well
as assist with resolution and intervention strategies.
Provide expert witness services for employment-related litigation.
Assist with challenging employment situations, such as coaching, discipline, and
terminations; reductions in force; and reorganizations.
Develop HR systems/programs such as performance management processes, employee
satisfaction surveys, compensation systems, and leadership development/coaching.
Assist clients in balancing business needs with the risk management aspects of
compliance to employment/legal requirements.
Conduct HR practices audits, develop policies and procedures, and conduct training.
Provide full-service, outsourced HR management expertise to small clients.

MICRON ELECTRONICS, INC.
OCT 1993 TO OCT 2001
AREA VICE PRESIDENT, HUMAN RESOURCES (OCT 2000-0CT 2001)
DIRECTOR, HR STRATEGIC PLANNING (AUG 1999- OCT 2000)
DIRECTOR, HUMAN RESOURCES (AUG 1997-AUG 1999)
MANAGER, HUMAN RESOURCES (OCT 1993 - AUG 1997)

•

•

Initiated the first HR organization for a small company; developed and modified the
organization with the changing needs of the company's life cycle. This life cycle
included growing sales from $400million to $1.Sbillion and employees from less than 100
to over 3,000.
Participated as the HR executive on a small core team handling the company's transition
out of the PC business, including preparation and implementation of the sale of the PC
business and the human resource issues required for execution of the strategy. This
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included assessment of the workforce as compared to business directio
n and overseeing
subsequent reductions in force of several hundred employees.
• Partnered strategically with executive management to ensure alignme
nt between HR
and business strategies.
• Directed HR organization for both corporate and remote locations;
managed staff of up
to 100 individuals. Directly responsible for all HR functional areas: Employe
e Relations,
EEO/AA, Staffing, Training, Organizational Development, Line HR Manage
ment, HRIS,
Compensation, Benefits, and Payroll.
• Transformed the Human Resource organization from strictly function
al to a "line and
staff" HR model. Included implementation of line HR management across
the company
and training/development to become business partners with client organiz
ation(s).
• Managed all aspects of Employee Relations, including performance
management and
discipline, harassment and discrimination investigations, employment
law compliance,
coaching management personnel, reductions in force, policy/procedur
e development,
leadership development, recruitment and selection programs, publicat
ion of employee
and supervisory manuals, training and development initiatives, and confllct
resolution.
• Managed HR components of corporate transactions such as mergers
and acquisitions in
the due diligence, planning, and integration stages.
• Responsible for EEO/AA, including development of annual Affirmat
ive Action plans and
implementation of related programs. Successfully handled administrative
agency
complaints (EEOC/IHRC) as well as OFCCP and state agency audits.
• Implem ented recruitment and selection programs to align with busines
s growth,
resulting in tripling the workforce each year for three years.
• Directed training and development team with offerings ranging from
OJT to proactive
training in technical, sales, and leadership areas.
• Responsible for Organization Development functions, including develop
ment of a
succession management process, leadership development process, and
strategic
planning and alignment.
MICRON TECHNOLOGY, INC,
PERSONNEL ADMINI STRATO R

•
•

APR 1989 TO OCT 1993
HR generalist for a 900-employee manufacturing departm ent as well
as HR liaison for
Micron subsidiary companies.
Performed various Employee Relations functions, including exit intervie
ws,
investigations, program administration, liaison to Informa tion Systems
for HRIS/systems
needs, publication of policy and supervisor manuals, and supervisory
training.

EDUCATION
•
•

Bachelor of Science in Business/Management, University of Phoenix
Certified as a Senior Professional in Human Resources (SPHR)

OTHER
•
•
•
•
•
•

Women of the Year award recipient, Idaho Business Review, 2011
HR Professional of the Year, Human Resource Association of Treasure
Valley, 2005
Achieved Under 40 award, Idaho Business Review, 2003
Past President and Board Member, The Arc, Inc.
Past President and member of Human Resource Association of Treasur
e Valley (HRATV)
Member of the Society for Human Resource Management (SHRM)
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Publications are limited to materials provided at prese
ntations or seminars at which I've
participated and occasional past newsletter articles
for the Human Resource Association of
Treasure Valley. In addition to client-specific prese
ntations or training, listed below are
presentations or seminars provided on behalf of HR
Precision to HR or business professionals.

Presentation
The Balancing Act: Business Risk and
Employment Issues

HR's Impact on Organizational
Effectiveness
The Sensitive Issues: The Top Ten HR
Issues of Small Business
Effective Empl oyees + Strong Business
Practices = Increased Revenue
Performance Management Made Simple
Reductions in Force

HR Audits in Idaho

What Every Supe rvisor Should Know
About Emplo ymen t Law & Discrimination/
Harassment Prevention
What Every Supervisor Should Know
About Recruiting, Retaining, and Retiring
Employees
Recruiting & Interviewing
Leadership & Followership: Succeeding
at Both
Succession Mana geme nt
Treasure Valley Employees in Transition

Knock Your Socks Off Custo mer Service

Organization(s)
Boise Metro Chamber of Commerce; National
Association of Women Business Owners
(NAWBO), Boise Area and Southern Idaho
Chap ter
SHRM Southeast Idaho
National Association of Women Business
Owners (NAWBO), Boise Area and Southern
Idaho Chapter ( co-presenter)
Sales & Marketing Executives Group
Wome n in Construction
Boise State University's Center for
Management Development; Human Resource
Association of Treasure Valley (HRATV); Boise
State University's student Human Resource
Association
Participants of seminar of same name
sponsored by Lorman Education Services
(team of presenters)
Boise Metro Chamber of Commerce (team of
presenters)
Boise Metro Chamber of Commerce (team of
presenters)
Boise State University's Center for
ManaQement Development
Rocky Mountain Regional Professional
Development Conference, Association of
Government Accountants
Boise State University's Center for Professional
Development
Southern Idaho Compensation and Benefits
Association (SICBA)
Boise Metro Chamber of Commerce
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JeffR. Sykes, ISB #50S8
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP

755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066

Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Cnse No. CV 2012-~~6

Plaintiff,

MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION IN LIMINE

vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

[FILED UNDER SEAL]

NIGHTFORCE OPTICS;

Honornble Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber (' 1Plaintifr'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Plainitffs
Motion in Limine.

II

II
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - Page l
l:\IOOSS.002\PLD\LIMINE (MEMO) 130930.DOC
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I. INTRODUCTION

Defendant Lightforce USA, Inc. ("LUSA") has disclosed as an expert witness Tresa E. Ball
("Ball"). Huber now moves to exclude Ball from testifying on the grounds that her testimony is not
reliable. is not helpful to the trier of fact, and is merely an assessment of witness credibility and
weighing of evidence.

II.ARGUMENT

Idaho Rule of Evidence ("Rule0 ) 702, which governs expert testimony) provides:
If scientific, tee/mica I, or otlter specialized knowledge will assist the
trier of fact to understand the evidence or to detennine a fact in issue,
a witness qualified as an expert by knowledge, skill, experience,
training, or education, may testify thereto in the fonn of an opinion or
otherwise.

(Emphasis added).

A.

Ball's testimony is inadmi.sslble (l$ it 1$ unreliable.

In Daubert v. Merrell Dow Pharmaceuticals, Inc., the United States Supreme Court held that

expert testimony based upon scientific knowledge "must be supported by appropriate validation i.e .• 'good grounds,' based on what is known." 509 U.S. 579, 590, 113 S.Ct. 2786, 2795 (1993)

(interpreting Federal Rule of Evidence 702). The Supreme Court noted that a trial court acts as a
gate keeper and stated:
Faced with a proffer or'expert scientific testimony, then, the trial
judge must detennine at the outset, pursuant to Rule 104(a). whether
the expert is proposing to testify to ( 1) scientific knowledge that (2)
will assist the trier of fact to understand or detennine a fact in issue.
This entails a preliminary assessment of whether the reasoning or
methodology underlying the testimony is scientifically valid and of
whether that reasoning or methodology properly can be applied to the
facts in issue.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE ~ Paiie 2
1:\IOOBS.002\PLD\LIMl:NB (MEMO) 130930.DOC
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Id. at 592~593, 113 S.Ct. at 2796. The Supreme Court continued on to note that the following should

be considered: (1) '\vhether the theory or technique is scientific knowledge that ... can be (and has
been) tested[,]" (2) Hwhether the theory or technique as been subjected to peer review and
publication[,]'' (3) the known or potential rate of error, and (4) whether the theory or technique has
been generally accepted. Id. at 593-594, 113 S.Ct. at 2796-2797. The focus ofa trial court's inquiry

is to "be solely on principles and methodology, not on the conclusions that they generate." Id. at
595, 113 S.Ct. at 2797.

Idaho has not expressly adopted the Daubert standard of admissibility, but has utilized the

Daubert standards of whether the theory can be tested and subjected to peer~review and publication.
Weeks v. Eastern Idaho Health Services, 143 Idaho 834,838, 153 P.3d 1180, 1184 (2007) citing

Swallow v. Emergency Med of/daho, 138 Idaho 589,595 n.l, 67 P.3d68, 74n.1 (2003). Like the
United States Supreme Court, the Idaho Supreme Court stated that 11[t]he focus of the court's inquiry
is on the 'principles and methodology' used not the conclusions they generate." Weeks, 143 Idaho at
838, 153 F.3d at 1184 citing State v. Men-vfn, 131 Idaho 642, 646, 962 P.2d 1026, 1030 (1998).

The framework set forth by Daubert applies not only to the admissibility ofexpert testimony
on scientific matters, but also to the admissibility of expert testimony on teolmioal or other

specialized knowledge. Kumko Tire Co .. LTDv. Carmichael, 526 U.S. 137, 1479119 S.Ct. 1167,
1175 (1999). As Ball is being proffered as an expert witness based upon specialized knowledge,

many of the Daubert considerations are appropriate in this case.
Ball has conceded that there is no way to test her opinions to determine if she has rendered a

valid and reliable opinion. Deposition ofTresa E. Ball ("Ball Depo. ") at 30 :7-16 attached as Exhibit

A to the Declaration ofChad M Nicholson in Support ofPlaintiff's Motion in Limine ("Nicholson

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - Page 3
l:\1008S.002'1PLD\LIMINB (MEMO) 130930,DOC
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Deel.''), filed concurrently herewith. When asked whether evaluating an employee's performance is

scientifically based, Ball testified that:

I think it's scientific in that it's a profession. It's a profession;
it's not just an opinion. It's a methodology that business managers
use, that HR professional use, to assess performance. Every compa11y
can do it differe1ttly. But it's definitely a method and a profession
that is used to address performance.

A.

Q,

Is the methodology the same with every employer, though?

A.

No.

Id. at 28:lwlO (emphasis added). The "scientific principles" that Ball identified as being used in

performance evaluations were business metrics and human behavior. Id. at 28: 11 - 29:3. Business
metrics used change from employer to employer. Id. at 28:21-23. When asked if there is a formula
or metric to judge or compare human behavior, Ball testified that:
There may be in some shape or form. Psychologists and
people like that probably have metrics or formulas for behavior. I

A.

do,t 't recall tmytlil11g nt tltls point.
Have you used any sort of formula or metric in evaluating
Q.
Jeff's human behavior in this instance?
No. It's more a measurement of results and actions or
A.

behaviors relative to his position. But not a formula.
Id. at 29: 10-20 (emphasis added). In short, there is no standard methodology to evaluate employee

performance and, even if there is, Ball did not use such a methodology.
Additionally, Ball has acknowledged that there is no way to test the validity of her opinions:
Well, if another person wanted to come in and look at your
Q.
opinions and say, well, I'm going to test this to see if we ... get the
same results 1 is there a way to do that?
Not that I'm aware of. I think there's best practices within
A.
HR, and you will oftentimes evaluate someone else's end result,
compare it to how you might handle something. B11t ,iot an official
peer review S'1Cli (J.S yo11 woul,l ltave in medici11e or somethi11g like
that.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE. Pae;e 4
l:\IOOBS.002\PLD\LIMINB (MEMO) 130930.DOC
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11
Id. at 30:7-16 (emphasis added). Ball continued on to testify that [y]ou have to just look at things

11
case by case, and it requires a lot of judgment to evaluate situations case to case. Id. at 30:24 -

31:1.
11
In short, the HR profession is devoid ofa. definition of what is unsatisfactory perfonnance"

and it has no testable methodology for when unsatisfactory performance has occurred. Instead,

whether an employee has performed unsatisfactory has to be judged on a "case by case" basis. As
Ball has relied on neither an industry definition of unsatisfactory performance or an industry
methodology1 her opinion is not based upon scientific, technical or other specialized knowledge.
Furthennore, as her conclusions are not based upon an objective methodology such to validity, her

opinions are not sufficiently reliable to be admitted. As such, Ball should not be allowed to testify.
B.

Ball's testimony is i11admlsslble as It ,foes not assist the trier of/act.

While Rule 704 pennits expert testimony on the ultimate issue, expert testimony is not

permitted were Hian expression of opinion would require the expert to pass upon the credibility of
witnesses or the weight of disputed evidence. To venture beyond that point, however, is to usurp the

[trier offact]'s function.'" State v. Dunlap, 2013 WL 4539806 at *16 (Idaho Aug. 27, 2013) quoting

State v. Perry, 139 Idaho 520, 525, 81 P.3d 1230, 1235 (2003). Expert testimony that merely
vouches for other witnesses credibility does not assist the trier of fact and instead encroaches on the
trier of fact's vital and exclusive function to assess credibility. Dunlap 2013 WL 4539806 at"' 16.

As was recently stated by the Idaho Court of Appeals:
An expert's testimony is not inadmissible merely because it embraces
an ultimate issue to be decided in the case, I.R.E. 704, but it must
''assist the trier of fact to understand the evidence or to determine a
factthatisinissue." Chapman v. Chapman, 147 Idaho 756,760,215
P.3d 476, 480 (2009). The function of the expert is to provide
testimony on subjects that are heyo,ul tire commo1t seuse, experience
and education oftlie average juror. State v, Ellington, 151 Idaho 53,
66, 253 P.3d 727 1 740 (2011). Therefore, expert testimony is
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE. Paie 5
1:\10085.002\PLD\LIMINE (MEMO) 130930.DOC
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if It merely draws co1tcl11slo1's or opinions that the

averagejuror i9 qualified to draw from the/acts 11tlllzl1tg t/1ej11ror 1s
common se11se a11d 11ormal experience. Id.
State v. Tankovich, 2013 WL 3467056 at "'4 (Idaho App. July 23, 2013) (emphasis added),
Expert opinions that are speculative, conclusory or not supported by the record do not assist

the trier of fact and therefore are inadmissible. Coombs v. Curnow, 148 Idaho I29, 140,219 P.3d
453,464 (2009) quoting Ryan v, Beisner, 123 Idaho 42, 46-47, 844 P.2d 24, 28-29 (Ct. App. 1992).
"Testimony is speculative when it 'theoriz[es] about a matter as to which evidence is not sufficient

forcertainknowledge/ 11 Coombs, 148 Idaho at 140,219 P.3d at 464 quoting Karlson v. Harris, 140

Idaho S61, S65, 97 P.3d 428, 432 (2004).
Ball's Report includes sections entitled "Information for this Case.'' See generally, Expert

Opinion Report ("Report"), attached as Exhibit B to the Nicholson Deel. The information set forth
within the "Information for this Case'1 sections is Ball's "interpretation of the materials [she]
reviewed." Ball Depo. at 39:lw3 (emphasis added). Ball should be precluded from testifying as to

the text set forth in the "Information for this Case" sections because it is her assessment ofwitnesses
credibility and weighing of evidence. Dunlap, 2013 WL 4539806 at *16.
A trial, the Court must detennine 1 whether Huber's employment was terminated for
"unsatisfactory performance." Ball has testified that there is no generally accepted definition of
11

unsatisfactory performance" within the Human Resources ("HR") profession. Ball Depo. at 26:8-

21. Nor are there any laws or regulations which define unsatisfactory performance. Id. at 27: 19-21.

In fact, Ball has testified that what is or is not unsatisfactory performance will vary from company to
company and, even within a company, can vary from superior to superior2. Id. at 26:22 - 27:11.

l This assumes that the Court flnds that the Company Share Offer ("CS011 ) Is a Htop-hat11 plan under tho Employee
Retirement and Income Security Act, 29 U.S.C. 1001, st seq. Huber vigorously denies that the CSO Is a top-hat
plan.

2 Despite the fact that Ray Dennis was Huber's superior, Ball does not know how Ray Dennis deflned the term
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - Page 6
I:\I 0085.00l\PLD\LIM!NE (MEMO) 1~0930.DOC
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Likewise, there is no generally accepted methodology for evaluating whether an employee has
performed unsatisfactorily. Instead the methodology used for such an evaluation differs from
company to company. Id. at 27:22 - 28:23. As such, Ball's opinion is not based upon scientific,
technical or other specialized knowledge. On the contrary, Ball's opinion is based uponinfonnation
that is within the knowledge and understanding of the average employee, Id. at 32: 15-18.
Therefore, Ball's opinion does not assist the Court and is inadmissible. I.R.E. 702.
While Ball purports to be carrying out the function of an ex.pert, the function Ball is actually
attempting to fulfill is that of the Court: assessing witness credibility and weighing evidence. Ball

testified that "[y]ou have to just look at things case by case, and it requires a lot of judgment to
evaluate situations case to case." Bail Depo. at 30:24-31: 1. In other words, in order to render an

"opinion" as to whether Huber's employment was tenninated for unsatisfactory performance, Ball
must review the evidence and make a judgment call, i.e. make credibility determinations and assign
weight to evidence. The judging of credibility and weighing of evidence is exclusively for the Court
as it is the trier of fact. Dunlap 2013 WL 4539806 at* 16. Therefore, Ball should not be allowed to

testify. Id.
Finally, Ball's testimony does not assist the trier of fact to understand the evidence or
determine a fact in issue as she is offering an opinion that is within the common sense, experience
and education of the trier of fact. Ball has agreed that the "average employee should be able to
understand what is or is not unsatisfactory performance.'' Ball Depo. at 32:15-18. If an average
employee is able to understand what is unsatisfactory performance without the aid of expert
testimony, it cannot be said that Ball's testimony would assist the Court. As such, Ball's testimony
should be excluded.

unsatlsfar::tory porfonnance as It was used In the Company Share Offer. Ball Depo. at 60:6-9.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE w Page 7
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III.CONCLUSION

Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Motion in Limine be GRANTED.
DATED this 1st day of October, 2013.

MEULEMAN MOLLERUP LLP

BY:

ChadM.N~

Attorneys For Plaintiff Jeffrey E. Huber

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - Page 8
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1st day of October, 2013, a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol B0ulevard1 10th Floor
Post Office Box 829

[
[

Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

[

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County

320 W. Main
Grangeville Idaho 83530

Facsimile: 208-983-2376

] U.S. Mail
] Hand Delivered
Facsimile
Overnight Mail
] Electronic Mail

f~

gth@moffatt.com

[ ]
[ ]
[~]
[ ]
[

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
] Electronic Mail

districtcourt@idahocounty.org
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)

CASE NO. CV2012-336

)

vs.
LIGHTFORCE USA, INC.

)
)
)

COURT MINUTES

)

Defendant.

__________

)
)
)

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 10/1/2013
Tape: CD604-1
Time: 12:29 A.M.
Subject of Proceeding: Final Pretrial Conference

-------------------------------------------------------------------FOOTAGE:

12:29 Honorable Michael J. Griffin, District Judge presiding. Present by phone: Chad
Nicholson, Attorney for the Plaintiff; Gerald T. Husch and Clay Gill, Attorneys for
the defendant. Hope Coleman, COO of Lightforce, USA.
12:29 Court advises he will have his order out on the summary judgment next week.
12:30 Mr. Nicholson advises they are prepared for trial and further advises he received
several motions yesterday and inquires when those will be taken up.
12:30 Mr. Gill speaks regarding the motion to exclude and motion to shorten time.
12:30 Court inquires of counsel if all motions can be heard on the October 15th_
12:31 Mr. Gill responds advising several more depositions need to be taken and the
ruling on the summary judgment motion would be helpful prior to the hearing but
if the 15th is the earliest time available they take it.
12:31 Mr. Nicholson has no objection to this matter being heard on the 15th_
12:32 Court will hear all matters on October 15th, but will start Court at 9:00 a.m. rather
than 9:30.
12:33 Mr. Husch inquires of the Court's procedure regarding opening and closing
Christy Gering - Deputy Clerk
COURT MINUTES
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JEFFREY EDWARD HUBER vs. LIGHTFORCE USA, INC.
CASE NO. CV2012-336
statements.
12:34 Colloquy regarding the Court's procedures for trial.
12:35 In response to the Court's inquiry regarding settlement, Mr. Nicholson advises
an offer was made but they have not received a response.
12:35 Mr. Husch advises there will be a response, but there is too much of a gap
between the offers.
12:36 Court advises of the schedule he will keep during the trial.
12:37 Court is in recess.
Approved by:

MICHA~
District Judge

IFFIN

Christy L. Gering
Deputy Clerk
COURT MINUTES - 2 of 2
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Clerk Dist. Court
Clearwater Coun , Idaho

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt 1 JSB No. 8895
MOFFATI, THOMAS, BARRETI, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829

Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffa tt.com
ajr@moffat t.com

13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

Case No. CV-2012-3 36

NOTICE OF HEARING RE: MOTION
TO EXCLUDE THE EXPERT
OPINIONS OF PLAINTIFF'S EXPERT
DAVID M. COOPER

NIGHTFOR CE OPTICS,

Defendant.
PLEASE TAKE NOTICE that Defendant, Lightforce USA, Incorporate d, by and
through undersigned counsel of record, will call up for hearing its Motion to Exclude the Expert
Opinions of Plaintiffs Expert David M. Cooper before the Honorable Michael J. Griffin, on

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER .. l

Cltent3034632.,
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Tuesday, October 15, 2013~ at 9:00 a.m. (Pacific Time), or as soon thereafter as counsel can be
heard, at the Clearwater County Courthouse, located at 150 Michigan Avenue, Orofino, Idaho,
83544,
DATED this 2nd day of October, 2013.
MOFFATI, THOMAS, BARREIT, ROCK &
FIELDS, CHARTERED

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 2

Client3D346~2.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of October, 2013, I caused a true and
correct copy of the foregoing NOTICE OF HEARING RE: MOTION TO EXCLUDE THE
EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER to be served by
the method indicated below, and addressed to the following:
JeffR. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP
755 W. Front St.~ Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

Honorable Michael J. Griffin

District Judge
Second Judicial District, State ofldaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

(x) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

NOTICE OF HEARING RE: MOTION TO EXCLUDE THE

EXPERT OPINIONS OF PLAINTIFF'S EXPERT DAVID M. COOPER - 3

Clienl:3034832.1
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER
)

JEFFREY EDWARD HUBER,
PlaintifJ~
vs.
LIGHTFORCE USA, JNC., dba
NIGHTFORCE OPTICS,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CV 2012-336
MEMORANDUM RE SECOND MOTION
FOR PARTIAL SUMMARY JUDGMENT

)

MOTION FOR PARTIAL SUMMARY JUDGMENT
The defendant's second motion for partial summary judgment requests the court find
there is no genuine issue of material fact 1) that the defendant's Company Share Offer (CSO) is a
"Top Hat" plan under ERISA, 2) that ERISA regulatory provisions related to participation,
vesting, funding and :fiduciary responsibility do not apply to the CSO, and 3) that ERISA
preempts plaintiffs state law causes of action related to the CSO. The defendant also requests
the court find there is no genuine issue of material fact that Lightforce's Employee Manual is not
part of the defendant's employment contract with the defendant.
UNDISPUTED FACTS
Plaintiff was employed by Lightforce USA (LUSA) in about 1991. Huber deposition,
17:25-18:2.

LUSA was incorporated about the same time, for the purpose of distributing

Lightforce Australia' s products in the U.S. Dennis deposition, 42:21-23. Plaintiff was one of
two employees when he was hired. Id, 43:6-7.

MEMORANDUM - 1
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In 1995 or 1996, Plaintiff became the Vice President of LUSA. Dennis deposition, 48: 17. While Plaintiff was vice president, his duties included representing Lightforce in the USA,
building Lightforce's business in the USA, and research and development.

Id. 48:16-24.

Plaintiff was in charge of LUSA's move from the Seattle area to Orofino, which started in 2000.
Id. At the time of the move to Orofino, LUSA employed 3 or 4 people. Id., 44:11-14.
A Company Share Offer (CSO) was drafted by Lightforce's sole shareholder and LUSA
president, Ray Dennis.

Dennis deposition, 161:16-17.

The CSO was in response to the

plaintiff's request for greater compensation. The effective date of the CSO agreement was
October 9, 2000. Huber deposition, ex. 1.
The CSO was offered "on the basis oflong term employment and loyalty." Id. The offer
was for a maximum of 30% of the goodwill of the company, earned over a period of 6 years. Id.
The plaintiff would earn 5% the first year, 2000, and increase 5% each following year, until the
maximum 30% was reached. Id. Good will was defined as "valuation price of the business, less
stock, plant, & equipment and land & buildings to derive a NETT VALUE." Id.
The CSO provided in part as follows:
Paragraph 3. Major issues are as follows:
a) Jeff dies prematurely.
b) Jeff retires: i. To life on the shooting prairie
ii. To opposition business interests
iii. Due to old age eg; 60 years.
c) Jeff is no longer suitable in the job, ie. Motor vehicle or hunting
accident causing physical/mental handicap.
dies "new" staff decide to challenge Jeff's position.
Ray
d)
e) Ray and Jeff have a major fall out.
Paragraph 4. Consider the following:
Death, ill health, or incapacitation of Jeff Huber-LFUSA take out
a)
insurance cover (sic) to the value of $1,000,000 on Jeff Huber. At the time Jeff
Huber is paid via this insurance policy using his goodwill value, this is
determined by two independent valuations. The cost of these valuations to be
covered 50/50 by LFUSA and Jeff Huber.
b) If Jeff Huber elects to leave voluntarily, or employment is terminated due to
unsatisfactory performance, then all goodwill is lost.
c) If Jeff Huber retires at a reasonable age and NO sale of business is pending he
shall be given the option of exchanging the goodwill accumulated for shares in
the company to the value calculated to be the equivalent to goodwill at the time.
This is to be done using two independent evaluations.

MEMORANDUM-2
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Paragraph 5. Jeff Huber to maintain his focus and business interests in LFUSA. As the
business grows much of his role will become focused on new product development and
the potential markets for their exploitation. Consequently it is essential that these areas
be capitalized for the benefit ofLFUSA.
In September, 2010, Plaintiff became the Director of Research and Development. Huber

deposition, ex. 4. By then LUSA employed 61 people. Huber deposition, ex. 4.
The plaintiff was terminated from his employment with LUSA, effective August 1, 2012.
Huber deposition, ex. 7. At the time he was terminated, plaintiff's annual salary was at least
$180,000. Leniger-Sherratt deposition, 152:14-15. The parties agree that plaintiff was a
manager and a highly-compensated employee. Amended complaint,

,r 58,

Defendant's Statement

ofFacts, (A)(1).
The CSO was made for plaintiff and no other employee. Dennis deposition, 174:3-5.
1
See Duggan v Hobbs 99 F.3d 307 (9 h cir. 1996) (single employee covered by severance
agreement was "select group" of management as required for a finding ofa top hat plan.)
After the CSO was executed, LUSA took out life insurance coverage on plaintiff. One
policy was taken out on July 26, 2006 on Jeff Huber's life with Lightforce USA and Lori Huber
as primary beneficiaries. Face amount of the policy is $250,000. (Ex. A to Declaration of Chad

M Nicholson in opposition to Lightforce USA, Inc. 's Motion for Partial Summary Judgment)
LUSA never placed the insurance policy in trust or a separate bank account or segregated
in any way from the general funds of LUSA that are subject to the claims of LUSA's unsecured
creditors. if 7, Declaration of Ray Dennis.
In response to the previous summary judgment motion, the Court found that the CSO is
governed by the Employee Retirement Income Security Act, 29 U.S.C. § 1001 et seq.
LEGAL STAND ARD
Summary judgment is proper "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw." I.R.C.P. 56(c).
"All disputed facts are to be construed liberally in favor of the nonmoving party, and all
reasonable inferences that can be drawn from the record are to be drawn in favor of the
nonmoving party." Mackay v. Four Rivers Packing Co .. 145 Idaho 408. 410. 179 P.3d 1064,
1066 (2008). If reasonable people might reach a different conclusion from conflicting inferences

MEMORAN DUM-3

1221

based on the evidence then the motion must be denied. Id. "If the evidence is conflicting on
material issues or supports conflicting inferences, or if reasonable minds could reach differing
conclusions, summary judgment must be denied." Doe v. Sisters o(the Holy Cross. 126 Idaho
1036, 1039, 895 P.2d 1229, 1232 (Ct.App.1995).
The burden of proving the absence of material facts is upon the moving party. (quoting
Baxter v. Craney. 135 Idaho 166. 170. 16 P.3d 263. 267 (2000). The party opposing a motion for
summary judgment "must respond to the summary judgment motion with specific facts showing
there is a genuine issue for trial." Tuttle v. Sudenga Indus., Inc .. 125 Idaho 145. 150, 868 P.2d
473. 478 (1994). "[A] mere scintilla of evidence or only slight doubt as to the facts is insufficient
to withstand summary judgment; there must be sufficient evidence upon which a jury could
reasonably return a verdict resisting the motion." Harpole v. State, 131 Idaho 437, 439, 958 P.2d
594, 596 (I 998). "[A] moving party is entitled to summary judgment when the nonmoving party
fails to make a showing sufficient to establish the existence of an element essential to that party's
case on which that party will bear the burden of proof at trial." Thomson v. Idaho Ins. Agency.

Inc .. 126 Idaho 527. 530-31. 887 P.2d 1034. 1037-38 (1994) (citing Celotex Corp. v. Catrett, 477
U.S. 317,322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265,273 (1986)).
If the case is to be tried to the court without a jury the court may make reasonable
inferences.
DISCUSSIO N
The parties agree that the CSO is an employee pension benefit plan governed by ERJSA,
but disagree as to whether there is a genuine issue of material fact as to whether the CSO is a
"Top Hat" plan. A "Top Hat" plan is one which is unfunded and is maintained by an employer
primarily for the purpose of providing deferred compensation for a select group of management
or highly compensated employees. If the CSO is a "Top Hat" plan then it is not covered under
parts 2, 3, and 4 of ERJSA. Those statutory provisions govern participation and vesting, funding,
and fiduciary responsibility.
The plaintiff agrees in his amended complaint that he was a member of management and
a highly compensate d employee of LUSA, and that the primary purpose of the CSO was to
provide deferred compensation to him. The plaintiff argues that the CSO is not a "Top Hat" plan
because it is funded.
A "funded" plan has a source of funds separate from the general funds of the employer

MEMORANDUM-4

1222

which could be reached by any general creditor. The separate fund is solely available to the
employee. The plaintiff argues that his benefits under the CSO could be paid through funds
raised by selling assets of the business or by selling shares of the business, however any funds
raised by those methods would be accessible by any general creditor of the business.
Life insurance was taken out by LUSA on the plaintiffs life. There is no evidence that
the cash value of any life insurance policy is sufficient to cover the benefits the plaintiff claims
under the CSO. There is also no evidence that any life insurance policies were segregated in
such a way as not to be available to any general creditor of LUSA.
The plaintiff has not identified any separate fund or asset which would only be accessible
to pay any benefits covered by the CSO.
If the CSO is unfunded, then any benefits payable under the CSO would be governed by

contract principals. LUSA argues that if it can prove, as it has alleged, that the plaintiff was
terminated for unsatisfactory performance, then no benefits would be paid under the CSO. If
LUSA does not prove termination for unsatisfactory performance, then the plaintiff argues he
would be entitled to the value of his share of the good will of the company at the time of his
termination pursuant to the CSO.
The plaintiff also argues that LUSA's employee handbook is a part of his contract for
employment. He argues breach of contract on the theory that the employee handbook requires
progressive corrective actions prior to the termination of an employee. LUSA argues that the
plaintiff was an at-vn.11 employee and could be terminated at any time for unsatisfactory
performance.
An employee's handbook can be an element of an employment contract if the parties so

intend. Normally this would be a question of fact, unless the handbook specifically negates any
intention on the part of the employer to have the handbook become a part of the employment
contract, Mitchell v. Zilog, Inc., 125 Idaho 709, 874 P.2d 520 (1994).
The introduction to the employee handbook in this case provides that "(T)he contents of
this Manual shall not constitute nor be construed as a promise of employment or as a contract
between the Company and any of its employees."
CONCLUSION
There is no g1enuine issue of material fact that the CSO was an unfunded "Top Hat"
employee deferred compensation plan.
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Partial summary judgment should be entered declaring that the CSO is a "Top Hat" plan
under ERISA, and therefore exempt from parts 2, 3, and 4 or ERISA.
There is no genuine issue of material fact that LUSA's employee manual specifically
declares that it is not part of any employment contract.
Therefore, partial summary judgment should be entered declaring that LUSA's employee
manual is not part of the employment contract between the plaintiff and LUSA.
Dated this -:S-J7day of October, 2013.
Michael J. Grifn
District Judge

(
'
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CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby f/!1ify that a
day of
20_J)_, to:
·

COPY. of the foregoin9 was mailed to, faxed to, or delivered by me on the

0Ltd-.'l4<_ ~---

,

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP.LLP
755 West Front Street, Suite 200
Boise, ID 83702
Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
P.O. Box 829
Boise, ID 83701

~

U.S.Mail

_j_ U. S. Mail

Carrie ird, Clerk of Court

../dJ. t:_

By:
.
Deputy Clerk
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER

JEFFREY EDWARD HUBER,
Plaintiff:
vs.

LIGHTFORCE USA, INC., dba
NIGHTFORCE OPTICS,

)
)
)
)
)
)
)
)

CASE NO. CV 2012-336
ORDER RE PLAINTIFF'S SECOND
MOTION FOR PARTIAL SUMMARY
JUDGMENT

)
)

Defendant.

)

For the reasons stated in the court's memorandum filed contemporaneously the plaintiffs
second motion for partial summary judgment is granted in part as follows :
The CSO agreement between the parties is a "Top Hat" agreement and not subject to
parts 2, 3, and 4 of the Employee Retirement Income Security Act, 29 U.S.C. § 1001 et seq.
(ERISA).
LUSA' s employee manual is not part of the employment contract between the pai-ties.
Dated this ~ day of October, 2013.

District Judge

~ SCANNED
Ol /03/ \l\
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CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify,that a copy
day of
of the foregoing was mailed to, faxed to, or delivered by me on the lf:11'
, 20_JJ_, to:
~l 1-z,b,JeffR. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, ID 83 702
Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
1
101 South Capitol Boulevard, 10 h Floor
P.O. Box 829
Boise, ID 83701

i/

U.S. Mail

_/_ U. S. Mail

Carrie ' ird, Clerk. of Court

l

):lj)1,,_l

By:
Deputy Clerk
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Clerk Dist. Court
- Clearwater Coun . Idaho

Gerald T. Husch, ISB No. 2548
Andrea J, Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd,, 10th Floor
Post Office Box 829
Boise, Idaho 83701

Telephone (208) 345~2000
Facsimile (208) 385-538 4

gth@rnoffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN TIIB DISTRICT COURT OF THE SECOND ruDICIA L D1STR1CT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Plaintiff,
VS.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

Case No. CV~2012-336

NOTIC E OF CONTI NUATI ON OF
DEPOSITION DUCES TECUM OF
DAVID COOPE R

Defendant.
PLEASE TAKE NOTICE that Defendant will continue to take testimon y upon
oral examina tion of David Cooper, before an officer authorized to administer oaths on
Tuesday,

October 8, 2013, at 1:00 p.m., and continuing thereafter from day to day until completed, at
the

NOTIC E OF CONTINUATION OF DEPOS mON
DUCES TECUM OF DAVID COOPER - l

Client:3040240.1
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offices of Moffatt , Thomas , Barrett, Rock & Fields, Chtd., located at 101
S. Capitol Boulev ard,
10th Floor, Boise, ID 83 702, at which time and place

you are notified to appear and truce such

part in the examin ation as you may deem proper.
The depone nt is request ed to bring with and produce the followi ng:
1.

Current curricu lum vitae;

2.

An origina l and one copy of his entire file relative to this case, includin g,

but not limited to, the following:

(a)

Any and all written corresp ondenc e by or betwee n the deponent

and any of the attorneys represe nting the plaintif f in this action;
(b)

Any and all written or tangibl e materia ls of any kind reviewe d or

otherwi se provide d to the depone nt;
(c)

Any and all 1:l'eatises, publica tions, authorit ative source materia ls,

or other docume nts or -writings of any kind which the depone nt either referred

to, drew upon, or

relied upon in reachin g any opinion s or conclus ions relative to this case, as
well as any source
materia ls authore d or co-auth ored by the depone nt that address or relate in
any way to the subject
matters involve d in this case;
(d)

Any and all notes. charts, graphs, correspondence, memor anda,

reports or written materia ls of any other kind prepare d by the depone nt or
at the request of
depone nt in this case;
(e)

Any and all billings, invoices. receipts or other financia l

docume ntation relative to any charges made by the depone nt for work done
or expens es incurre d
in this case, as well as paymen t made for any such work done or expense s
incurre d;

NOTICE OF CONTINUATION OF DEPOSITION
DUCES TECUM OF DAVID COOPER- 2

Clienl:W40240, 1
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(f)
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Any other document or written material of any kin~ not otherwise

addressed above, which reflects or relates to any work performed or opinions reached by the
deponent in this case~
(g)

A list of cases over the past four years where deponent has acted as

a testifying expert (deposition or trial), including name of case 1 venue, and attorney ofrecord;

and
(h)

Deposition and trial transcripts of deponent for such cases.

This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure.
DATED this 4th day of October, 2013,
MOFFATT, THOMAS,B ARRETI,RO CK&

FIELDS, CHARTER.ED

By~7,i/-__
o i m1sch- 0 eFinn
Attorneys for Defendant

NOTICE OF CONTINUATION OF DEPOSITION
DUCES TECUM OF DAVID COOPER - 3

Cllent:3040240.1

1230

10/04 /2013 08:05 FAX

20838 55384 1

MOFFA TT THOMAS

141005/005

CERTIFICATE OF SERVICE
I HERE BY CERT IFY that on this 4th day of October.
2013, I cause d a true and
correct copy of the foreg oing NOTICE OF CONTINU
ATION OF DEPOSITION DUCES
TECUM OF DAVID COOPER to be served by the method
indicated below. and addressed to
the following:
Jeffrey R.. Sykes
Chad M. Nicholson
MEULEMAN MoLL ERUP , LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9 712
Attorneys for Plain tiff

( ) U.S. Mail, Posta ge Prepa id
( ) Hand Deliv ered
( ) Overnight Mail
(X) Facsimile

G

T.Hu sch

V

-

NOTICE OF CONTINUATION OF DEPOSITION

DUCES TECUM OF DAVID COOPER - 4

Cllent:3040240.1
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF SERVICE OF
DISCOVERY RESPONSES

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

In compliance with Rule 34( d) of the Idaho Rules of Civil Procedure:

NOTICE IS HEREBY GIVEN that on the 2nd day of October 2013 , Plaintiff
Jeffrey Edward Huber, by and through his attorneys of record, Meuleman Mollerup LLP ,personally
served the original of his:

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 1
1:\ 10085002\DIS\NOS-RES RFPS 14-1 5 131002.DOC
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1.

Responses to Requests For Production of Documents [Nos. 14 - 15] ;
and

2.

A copy of this Notice of Service

upon Defendant Lightforce USA, Incorporated, by and through its attorneys of record, as follows:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701

DATED this 2nd day of October 2013.
MEULEMAN MOLLERUP LLP

By:

Chad M . Nicholson
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF SERVICE OF DISCOVERY RESPONSES - Page 2
1:\ 10085.002\DIS\NOS-RES RFPS 14-15 131002 .DOC
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OCT oR 2013
Clerk Dist. Court
Clearwater Coun , Idaho

JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200

Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile; 208.336.9712

sykes@lawidaho,com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012w336

Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

MEMORANDUM IN OPPOSITION TO
LIGHTFORCE USA, INC. 'S MOTION TO
EXCLUDE EXPERT OPINIONS OF
PLAINTIFF'S EXPERT DAVID M.
COOPER

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber") by and through his attorneys
of record, Meuleman Mollerup LLP, and files this Memorandum in Opposition to Lightforce
USA, Inc.'s Motion to Exclude Expert Opinions of Plaintiff's Expert David M. Cooper.
I. lNTRODUCTION
On September 30, 2013 1 Defendant Lightforce USA, Inc. ("LUSA") filed its Motion to
Exclude the Expert Opinions of Plaintifrs Expert David M. Cooper ("Motion"). The Motion
seeks to exclude opinions set forth in Huber's expert witness disclosure provided to LUSA on
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September 16, 2013 ("September Opinion"). Additionally, LUSA seeks to prevent Mr. Cooper

from testifying as to the fair market value of LUSA's real estate holdings and to Huber's lost
earnings on the basis that Mr. Cooper is not qualified to testify to such matters.
With respect to Mr. Cooper;s September Opinion, LUSA's Motion should be denied it
was a timely disclosed supplemental and rebuttal opinions Likewise, Mr. Cooper should be
allowed to testify as to the fair market value of LUSA's real estate holdings as Mr. Cooper
utilized information commonly relied upon by experts in his filed to determine this value.
Finally, LUSA's Motion with respect to Mr. Cooper's opinions as to Huber's lost eamings
should be denied as moot in light of the Court's October 4, 2013 Memorandum Re Second
Motion for Partial Sununary Judgment and Order Re Plaintiff's [sic] Second Motion for Partial

Summary Judgment.
II. PROCEDURAL BACKGROUND
On November 6, 2012, Huber propounded discovery requests to LUSA that included
requests for production of all documentsJ for the period of 2000 through 2012 showing (1)
LUSA 's financial performance ''including, but not limited to income statements, profit and loss
statements, balance sheets, statements reflecting cash flows, and statements reflecting retained
earnings[,]" (2) the goodwill value of LUSA, (3) the value of LUSNs business, (4) the number,
price and/or value of issued and outstanding shares of LUSA stock, (5) the value of LUSA's
plant and equipment and (6) the value of LUSA 1 s land and buildings. Requests for Production

Nos. 12-17 attached as Exhibit A to the Declaration of Chad M. Nicholson in Opposition to
Lightforce USA, Inc.'s Motion to Exclude Expert Opinions of Plaintiff's Expert David M.
Cooper ("Nicholson Deel."), filed concurrently herewith.

Likewise, on November 6, 2012,

Huber requested that LUSA produce any documentation related to the facts, circumstances or
issues in this litigation not otherwise requested.

Req11est for Production No. 21 attached as
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Exhibit A to the Nicholson Deel. On May 2, 2013, Huber then requested, for the period of2010
through 2012, production of (1) backup information for LUSA's tax returns, (2) schedules, notes

and all information relied upon by LUSA for numbers inserted in LUSA's tax returns, (3) aged
accounts receivables, (4) depreciation schedules, and (5) the value of LUSA stock. Request for

Production Nos. 25, 26, 32, 33, 35 & 37 attached as Exhibit B to the Nicholson Deel.
On July 24, 2013, over eight (8) months after Huber's original request - and just twelve
(12) days prior to Huber's deadline to disclose his experts advancing opinions 1

-

LUSA

produced approximately 17,499 documents, Bates Nos. NF02585-20084. 2 Defendant's Second

Supplemental Responses to Interrogatories and Requests for Production of Documents, Request
for Production No. 21 at 4-5, attached as Exhibit C to the Nicholson Deel. The documentation
produced consisted of, inter alia, accounts payable documentation1 detailed general ledgers,
inventory lists, promissory notes, loan documentation, title insurance policies, deeds of trusts,
and accounting ledgers.
As required by the Court's June 11, 2013 Order Extending Expert Witness Disclosure
Deadlines (11 Expert Order"), Huber timely provided David M. Cooper's opinions regarding
Goodwill Value Calculation and Lost Eamings Calculation on August 5, 2013 ("August
Opinion"). Given the unseasonable production supplement of over 17,000 pages of documents
just 12 days earlier, Mr. Cooper expressly reserved the right to supplement his opinions. Mr.
Cooper was then deposed on August 26, 2013.

1

LUSA 's Motion contains a section entitled "Course of Proceedings" which purports to set forth the applicable
deadline for the disclosure of expert witnesses. The deadlin<1s set forth in that section is wrong !IS that section relies
upon a March 12, 2013 order which was superseded by the Court's June 1 I, 2013 Order Extending Expert Witness
Disclosure Deadlines C'Expert Order"). Howovor, in the "Argument'' section LUSA does acknowledge the co1Tect
deadllnes.

2

Notably, this document production was made after the original deadline of July 5, 2013 for Huber's expert's
advancing opinions as set forth in the Court's December 5, 2012 Order Scheduling Caso for Trial and March 12,
2013 Order Scheduling Case for Trial Amended.
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LUSA provided its expert witness disclosure of Detmis Reinstein on September 3, 2013
and provided "critiques" of Mr. Cooper's Goodwill Value Calculations. On September 6, 2013,
Huber requested to take the deposition of Mr. Reinstein on September 11 111, li'\ or 13th, 2013.

Exhibit A to the Declaration of Chad M. Nicholson in Support of Molion to Ex/end Rebuttal

Expert Witness Disclosure Deadline ("Nicholson Deel. Re: Extension"), filed on September 16,
2013. On September 9, 2013; counsel for Defendant advised that Mr. Reinstein would not be
available for deposition until after the deadline for Plaintiff to disclose rebuttal, witnesses.

Compare Exhibil B to the Nicholson Deel. Re: Extension with Expert Order. The following day,
Huber requested an agreement to extend the deadline for his rebuttal disclosures to September

30, 2013. Exhibit B to. the Nicholson Deel. Re: Extension. LUSA refused to agree

to

this

requested extension, despite the fact that the need for an extension was caused by its own
expert's unavailability. Nicholson Deel. Re: Extension at 1~1 5-6 and Exhibits A & B thereto. In
spite of LUSA's refusal to make Mr. Reinstein available prior to Huber's rebuttal disclosure
deadline, Huber timely disclosed the supplemental and rebuttal opinions of Mr. Cooper on
September 16 1 2013 ("September Opinion"), Exhibit G to the Affidavit of C. Clayton Gill in

Si,pporf of Motion to Exchtde the Expert Opinions of Plaintiff's Expert David M. Cooper (' 1Gill
Affld.").

In light of Mr. Rein.stein's unavailability, October 8, 2013 was chosen as the date to
depose Mr. Reinstein. · Nicholson Deel. at ,i 5.

Having had Mr. Cooper's rebuttal report for two (2) weeks, on September 30, 2013,
LUSA filed the present Motion. Following the Pre-Trial Conference on October 1, 2013, LUSA
proposed the following course of action:
•

Mr. Cooper be deposed for a second time on October 8, 2013;

•

Mr, Reinstein issue a second report on October 11, 2013;
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Mr. Reinstein be deposed for the first time on October 18, 2013.

Exhibit E to the Nicholson Deel. Huber has agreed to this proposal. Id.

Ill.ARGUMENT
A. LUSA 's Motion to exclude Mr. Cooper's September Opinion sho11ld be de,zied it
was timely disclosed.

LUSA argues that Mr. Cooper's September Opinions should be excluded or monetary
sanctions should be imposed based upon a claim that such opinions were untimely.

This

argument is without merit.
"Idaho law specifically contemplates that expert testimony can change after the initial
disclosure." Edmunds v. Kraner, 142 Idaho 867, 874, 136 P.3d 338, 345 (2006). In addition to
recognizing the expert testimony may change 1 the Idaho Supreme Court has also held that
scheduling orders are to be crafted to allow a plaintiff to respond to a defendant's expert
disclosure. See id. at 873, 136 P.3d at 344.
As a preliminary matter, it must be noted that, contrary to LUSA's claim1 Mr. Cooper has
not 0 completely overhaul[ed]" his opinions. As is expressly set forth in both the August Opinion
and the September Opinion, Mr. Cooper has calculated value using the Discounted Cash Flows
Method. Compare Exhibit B at p. 7-8 with Exhibit G at p. 7~8 to the Gill A!fld. LUSA claims
that Mr. Cooper used a different methodology based upon a change in the terminology used in
the reports, i.e. "Company Equity'' versus "Company Invested Capital Value." This change was
made to eliminate confusion. Declaration of David M Cooper in Opposition to Motion to
Exclude the Expert Opinions of Plaintiff'$ Expert David M Cooper ("Cooper Deel.") at -,J 10.d,

filed concurrently herewith.

The only difference between Company Equity and Company

Invested Capital Value is that interest bearing debt is added to Company Equity to get to
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Company Invested Capital Value. See td. It cannot be said that a single act of addition equates
to a different methodology.

A careful review of Mr. Cooper's September Opinion shows that it is in fact a rebuttal to
Mr. Reinstein's opinions.

Once of LUSA's complaints is that Ml'. Cooper "increases the

projected net income and free cash flows projected for all years[.]" Motion at 4. One of Mr.
Reinstein's critique was that "the only relevant growth rate is the growth in cash flows, which
has not been specifically evaluated by Cooper." Expert Witness Rebuttal Report prepared by

Dennis R, Reinstein ("Reinstein Reporfi at S attached as Exhibit D to the Gill Ajjid. Thus, any
calculation of cash flows contained within Mr. Cooper 1s September Opinion is in direct rebuttal
to Mr. Reinstein's criticism.
LUSA's complaint about Mr. Cooper's September Opinion is essentially that the
valuation went up. This is a product of both LUSA's dilatory production of documents and Mr.

Cooper's response to Mr. Reinstein's critique. As noted above, LUSA provided over 17,000
pages of financial information just 12 days prior to the August

5th

deadline to provide Huber's

expert opinions. This production was made some eight (8) months after the information was
requested. As a result of this unseasonable production, Mr. Cooper was not able to review all of
this information prior to production of his August Opinion. Cooper Deel. at ,r 3. Additionally,

because of this unseasonable production, Mr. Cooper was not able to normalize certain aspects of

his calculation. See id. at

,r 4.

This inability to normalize financial information lead to the

following critique by Mr. Reinstein: "In his analysis. Cooper did not discuss or appear to
consider the possibility of~ or need for any type of nonnalization adjustment(s) to the historical
financial data that becomes the basis for his earnings projections." Reinstein Report at 6. As is
set forth more fully in the Cooper Declaration, the reason that the valuation went up in the
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September Opinion is because the normalization adjustment was made. Cooper Dec/. at 111 1011.

Mr. Cooper's September Opinion includes normalization of (1) expenses related to
LUSA's property located in Riggings, Idaho, (2) related party accounts receivable which had not
been repaid, and (3) for the fair market value of real estate owned by LUSA. Id. at ,i 11. The
normalizations related to the Riggins property and related party accounts receivable were not

done prior to issuance of the August Opinions because the infonnation needed to perfonn the
nonnalization was not provided until 12 days prior to the deadline to disclose opinions. Id, at ,J
4. Likewise~ despite Huber's requests for production of documentation related to the fair market
value of LUSA's real estate, LUSA has not provided any such documentation. Instead, LUSA
has merely provided the "book" value assigned to the real estate on its tax returns. As LUSA

failed to provide this information, Mr. Cooper had to rely upon information obtained from
county assesso~ offices.
Thus, Mr. Cooper's September Opinion is both a rebuttal of Mr. Reinstein's critiques and
a seasonable supplementation necessitated by LUSA 1s failure to timely provide documentation.

B. Mr. Cooper should he allowed to testi.fy as to /tis September Opi11io11s and m01ietary
sanctio11s are inappropriate,
Assuming for the sake of argument that Mr. Cooper's September Opinions should have
been disclosed in August, exclusion of his testimony is improper. As set forth above, Mr.
Cooper is being deposed for a second time on October 81 2013. Mr. Reinstein will the be
allowed to issue a second opinion on October 11, 2013. Thus, LUSA will have had a full and
fair opportunity to cross-examine Mr. Cooper regarding his opinions and to prepare to challenge

those opinions. Given that the purpose of pre-trial disclosures is to provide an opportunity to

fully cross-examine and prepare for trial, LUSA can demonstrate no prejudice that justifies
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exclusion. In fact, if any party is prejudiced it is Huber, would will not be deposing Mr.
Reinstein until Friday. October 18, 2013 - the last business day before trial.

Likewise, imposition of monetary sanctions is in appropriate in this matter given tha.t the
delay was ca.used by LUSA own dilatory actions. Had LUSA timely produced the infonnation
upon which Mr. Cooper need to rely to form his opinions in accordance with the Idaho Rules of
Civil Procedure, this issue presently before the Court would not have arisen. Given that LUSA's

own unseasonable production of more than 17,000 documents led to the present Motion, it is
inequitable and contrary to the spirit of Idaho Rules of Civil Procedure to impose monetary
sanctions on Huber.
C. Mr. Cooper ltas not rendered an opinion as to t/1efair market valt,e ofLUSA 's real
estate holdings.

LUSA attempts to challenge Mr. Cooper's qualifications to set forth his September
Opinion on the basis that he is not qualified to render an opinion as to the fair market value of
real estate. In making this argument LUSA blatantly ignores the provisions of Idaho Rule of
Evidence 703 that allows an expert' to rely upon information obtained from others. In this case,

Mr. Cooper has not independently determined the fair market value of LUSA's real estate
holdings. On the contrary, he has relied upon the fair market value of LUSA's real estate
holdings as determined by the Idaho County Assessor•s Office and the Clearwater County

Assessor's Office. An assessors office is required to make an annual assessment

of the market

value of real estate within its county. I.C. § 63-301(1). This legally required market value
assessment is what Cooper relied upon to determine the fair market value of LUSA 1 s real estate.
This is information reasonably relied upon by experts in Mr. Cooper's field and therefore is a
permissible basis for Mr. Cooper's opinion. I.R.E. 703 and Cooper Deel. at ,r 5.

II
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D. LUSA 1s cltallenges to Mr. Cooper's opinions related to Hi,ber's lost earning from
wrongflll termi,iatlon is moot.

LUSA has also challenged Mr. Cooper's qualifications to provide an opinion as to the
wages lost by Huber as a result of the termination of Huber's employment. While Huber is
confident that Mr. Cooper is qualified to render such opinions, this issue is moot in light of the
Court's October 4, 2013 Memorandum Re Second Motion for Partial Summary Judgment and
Order Re Plaintiffs [sic] Second Motion for Partial Summary Judgment.

IV. CONCLUSION
For the reasons set forth above, Plaintiff Jeffery E. Huber ("Huber") respectfully requests
that LUSA Motion be DENIED. In the event that the Motion is granted, Huber respectfully

requests that Mr. Cooper be allowed to testify as to his opinions as set forth in Huber's August 5,
2013 Expert Witness Disclosure as LUSA has not challenged the admissibility of those opinions.
DATED this glh day of October 2013.

MEULEMAN MOLLERUP LLP

BY:

~
'
Attorneys For Plaintiff Jeffrey Edward Huber
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 8th day of October, 2013, a true and correct copy of
the foregoing was served by the method indicated below upon the following party(ies):
Gerald T. Husch. Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor

Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384

[

] U.S. Mail

[
[
[
[

]
]
]
]

Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

Counsel For Defendant Lightforce USA

Copy via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Court
320 W. Main

Grangeville Idaho 83530
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Clerk Dist. Court
Clearwater County. Idaho

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN' MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com

nioholson@lawiooho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DlSTRlCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-3:36

Plaintiff,
DECLARATION OF DAVID M, COOPER

vs.

IN OPPOSITION TO MOTION TO
EXCLUDE THE EXPERT OPINIONS OF

LIGHTFORCE USA, INCORPORATED,

PLAINTIFF'S EXPERT DAVID M,

a Washington corporation, doing business as

COOPER

NIGHTFORCE OPTICS;
Defendant.

DAVID M. COOPER, declares and states as follows:
1.

I have been a certified public accountant since 1974 and have been retained to

provide expert witness testimony on behalf of the Plaintiff, Jeffrey Edward Huber, in this matter.

2.

On or about July 24, 2013 I was provided documentation produced by Defendant

Lightforce USA, Inc. ("LUSA'') as Bates Nos. NF002585-20084 - approximately 17,499 pages.
·,
3.

I was unable to review; all documentation produced on July 24, 2013 prior to

completion of my report dated July 30, 2013, which I understand was produced to LUSA on
August 5, 2013 ("August Opinion").
DECLARATION OF DAVID M. COOP~R ~N OPPOSITION TO MOTION TO QUASH SUBPOENA OF
PRESNELL GAGE, PLLC - Pnge 1
:
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Upon completion of my review of this documentation, infonnation that was

needed to conduct a normalization adjustment of the following was found: (1) for expenses
incurred by LUSA related to real estate it owns that is located in Riggins, Idaho and (2) to
remove related party accounts receivables which had not been repaid.

5.

Upon completion of my review of the documentation produced on July 24, 2013,

it was apparent that LUSA had still not provided calculations of the fair market value of real
estate owned by LUSA. As such, I have reviewed and considered the market value assessment
of LUSA's real estate as determined by the Idaho County Assessors Office and the Clearwater
County Assessors Office. In my field of expertise, individuals such as myself reasonably rely
upon calculations of the value of real estate as determined by other individuals or entities, such
as an assessors office.
6.

I have reviewed the "Expert Witness Rebuttal Report" prepared by Dennis R.

Reinstein.
7.

In light of a completion of my review of the documents produced on July 24,

2013 and Mr. Reinstein's the critique of my July 301 2013 report, I issued a revised report dated
September 16, 2013 ("September Opinion") that was both a supplementation of my report in
light of my review of the documentation and a rebuttal of the critiques of Mr. Reinstein.
8.

I have reviewed the Motion to Exclude the Expert Witness Opinions of Plaintiff's

Expert David M. Cooper ("Motion").
9.

The changes made from my August Opinion to my September Opinion are as

follows:
a. Normalization adjustments were made to:

i. Treat unpaid related party receivables as a distribution of earnings.
The unpaid amounts overstate working capital and book value equity.
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This adjustment reduced the estimated annual additions to working
capital in the free cash flow analysis for the amount of increases in
unpaid related party receivables that the prior historical analysis of
working capital included;

ii. Remove the Riggins, Idaho property expenses from manufacturing
expenses and to remove the Riggins property from the balance sheet.
A willing buyer or seller would not treat the Riggins property as an
essential element of the manufacturing business to be purchased or
sold. This adjustment increased 2012 net income and forecasted net

income by 0.49% of sales.

b. As suggested by Mr. Reinstein, I increased the estimated capital asset

additions to match average depreciation for the forecast period.

This

adjustment decreased forecasted net income and decreased free cash flows.
c. Changes in net income described in 9.a.ii. and 9.b. above increased income
tax expense on the forecasted income statements.

d. Changed the fair market value calculation from a direct equity calculation to
an invested capital calculation. The Ibbotson Yearbook referenced does not

include discussion of the direct equity method.

To eliminate confusion, I

changed to the method described in the Ibbotson Yearbook. There is no
change in the fair market value of total assets because of this change. One
method calculates the fair market value of invested equity. To calculate fair
market value of total assets one adds total liabilities to equity. The other
method calculates the fair market value of invested capital, which is fair
market value equity plus the fair market value of interest bearing long-term
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PRESNELL GAGE, PLLC - Page 3
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debt. To calculate the fair market value of total assets, one adds all other
liabilities to investment capital.
e. Since no fair market value of property was included in the information
provided by LUSA, I contacted the Clearwater County Assessor to obtain
appraisal data on the Orofino real estate for 2011, 2012 and 2013.
10.

. The change in my opinion of value in my September Opinion arise from the

following:
a. Normalization of expenses incurred by LUSA related to the Riggins, Idaho
property;
b. Nonnalization of related party accounts receivables which had not been

repaid; and
c. Normalization for the fair market value of real estate owned by LUSA.
I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATEDthis 8 ~ d a y o f 0 c t o b e r , 2 0 1 ~

D vid M. Cooper
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the_ day of September, 2013~ a true and correct copy
of the foregoing was served by the method indicated below upon the following:

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701

Telephone: 208.345.2000
Facsimile: 208. 385.5384

[
[

]
]

[

] Facsimile

[

] Overnight Mail
] Electronic Mail

[

U.S. Mail
Hand Delivered

gth@moffatt.com

Cmmsel For Defendant Llghtforce USA

Copy via United States Mail to:
Honorable Michael J. Griffin

Judge of the Second Judicial District
Idaho County Court
320 W. Main
Grangeville Idaho 83530
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.co m
nicholson@lawidah o.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DlSTIUCT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED ,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

DECLARATION OF CHAD M.
NICHOLSON IN SUPPORT OF
MEMORANDUM IN OPPOSITION TO
LIGHTFORCE USA, INC.'S MOTION TO
EXCLUDE EXPERT OPINIONS OF
PLAINTIFF'S EXPERT DAVID M.
COOPER

Defendant.

CHAD M. NICHOLSON, declares and states as follows:
l,

I

am an attorney of record for Jeffrey Edward Huber, Plaintiff, in the above~

entitled matter.

2.

Attached hereto as Exhibit A is a true and correct copy of portions of Plaintifrs

Requests for Production Nos. 12.. 17 and 21, which were served on Defendant on November 06,
2012.
3.

Attached hereto as Exhibit 8 is a true and correct copy of Plaintiff's Request for

Production Nos. 25, 26, 32, 33, 35 and 37, which were served on Defendant on May 2, 2013.
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Attached hereto as Exhibit C is a true and correct copy of Defendant's Second

Supplemental Responses to Interrogatories and Requests for Production of Documents, Request
for Production No. 21 at 4-S; which were served on Plaintiff on July 24; 2013.
5.

Pursuant to discussions between counsel, the deposition of Dennis Reinstein was

scheduled to take place on October 8~ 2013.

6.

Attached hereto as Exhibit D is a true and correct copy of an e-mail between

myself and Defendant's Counsel~ Clay Gill dated October 3 1 2013.
7.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct.
DATED this 8t11 day of OQtober 2013.

BY:
Chad M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the glh day of October, 2013, a true and correct copy of
the foregoing was served by the method indicated below upon the following party(ies):

r [ ]-· U.S ...Mail.,.,_.,.,,,......,•.,.,•. ,,..,.~,"-····

Gerald 'f, Husch, Esq.

1 [

]

Hand Delivered

[
[

]
)

Facsimile
Overnight Mail

Telephone: 208.345,2000

[

]

Electronic Mail

Facsimile: 208. 385.5384

gth@moffatt com

Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Boise, Idaho 83701
i

I Counsel For Defendant Lightforce USA
[Honore.bl¢ Michael J. Griffin

~~-mffl~•Mm_,,__ .,,___ ,.,_ .........

Judge of the Second Judicial District, Idaho County
I 320
w. Main

Orangeville Idaho 83530
Facsimile: 208-983-2376

-.,,r1. ,[ . .-]-~ US

M ·1 -·-·· ···--~· .•.• ,,.,., ""'",

I(

] ,.r 1an
' 'd 0''\
d
e 1verc

1[

J

I [[ ]J

I

Facsl~lle
.
Overmg~t Ma1.l

Electronic Mail
dlstrlctcourt@jdahocoynt)!.,.org

'

DECLARATION OF CHAl> M. NICHOLSON IN SUPPORT OF MEMORANDUM IN OPPOSITION TO
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Jeff R. Sykes, ISB #5058
Brian J. Holleran, ISB #8437
MEULEMAN MOLLERUP LLP
75S West Front Street, Suite 200
Boise, Idaho 83702
Telephone; 208.342.6066

Facsimile: 208.336.9712
sykes@lawidaho.co m

ho lleran@law1daho.com
Attorneys For Plaintiff Jeffrey Edward Huber

lN .THE DISTRICT COURT OF THE SECOND JUDICIAL lJJS'l'RlCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER,

Bil

individual,

Case N(), CV 2012-336

Plaintiff,

REQUESTS FOR PRODUCTION

vs.

OF DOCUMENTS PROPOUNDED
UPON DEFENDANT

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGl·ffFORCE OPTlCSi

LIGHTFORCE USA, lNCORPORATED
[No11. l - 21]
Honorable Michael J. Griffin

Defendant.

TO:

Defendant LIGHTFORCE USA, INCORPORATED , and Its attorneys of record,
MOFFATT THOMAS BARRETT ROCK & FIELDS, CHARTERED

REQUESTS FOR PRODUCTION OF DOCUMENTS
PROPOUNDED UPON DEFENDANT
LIGHT'.fi'ORCE USA, INCORPORATED (Nos. 1- 21]- Pagel

EXHIBIT

l:\I OD85.00:?.DlS\LIOlfl'fO){CS-Ri'PS l 121105.DOC
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REQUEST NO. 11: Produce all documents that show, tend to show, or in any way support
Lightfotce's contention that Huber was given a fom1al warning in accordance with the
Noncompetition Agreement.

REQUEST NO. 12: Separately produce all documents that show Lightforce's financial
performance for each of the years 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 2008, 2009,
2010, 201 I and 2012, including, but not limited to, income statements, profit and loss statements.
balance sheets, statements reflecting cash flows, and statements reflecting retained earnings.

REQUEST NO. 13:

Separately produce all documents that show the value of the

"goodwill" of Lightforce, as defined in the Offer Agreement, for each o!'ihe years 2000, 2001, 2002,
2003, 2004, 2005, 2006, 2007, 2008, 2009, 2010, 201 land 2012.
REQUEST NO. 14: Produce all documents thut show the value of the Lightforce business,
as referenced in the Offer Agreement, for each of tho years 2000, 200 I, 2002, 2003, 2004, 2005, ·
2006, 2007, 2008, 2009, 2010, 2011 and 2012.

REQUEST NO. 15: Produce all doc1,1ments that show the number, price and/or value of the
issued and outstanding shares ofLightforce stock, a.s referenced in the Offer Agreement, for each of

the years 2000, 2001, 2002, 2003, 2004, 200.S, 2006, 2007, 2008, 2009, 2010, 201 l and 2012.
REQUEST NO. 16: Produce all documents that show the value ofLightforce's plant and
equipment, as referenced in the Offer Agrc:i::ment, for each of the years 2000, 2001, 2002, 2003,

2004, 200S, 2006, 2007, 2008, 2009, 2010, 201 l and 2012.

REQUESTS FOll PUODlJCTION OF DOCUMENTS
PROPOUNDED UPON DEFENDANT
LIGHTFORCE USA, lNCORPORA TED [NoN, 1- 21) ~ Pngo 9
l:\IOOBS.002.DJS\LJOHTFORCE-RFPS I I21 ID5.DOC

1252

10/08/2013

(FAX)

15:06

P.006/012

REQUEST NO. 17: Produ~c all documents that show the value of Lightforce's land and

buildings, as referenced in the Offer Agreement, for ea.ch of the years 2000, 2001, 2002 1 2003, 2004,
2005, 2006, 2007, 2008, 2009, 2010 1 201 l and 2012.
REQUEST NO. 18: Produce all Lightforcc handbooks and/or policies in. effect for each of

the years 2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, 2008, 2009, 2010, 2011 and 2012.

REQUEST NO. 19: Produce all documents that support, or tend to support, Lightforce's
contention that Huber was not a ·loyal Lightforce employee or was not a long-term Lightforcc
employee.
REQUEST NO. 20: Produce copies of all meeting minutes for Lightforcc board of director

meetings betwecm January 1, 2009 and October 1, 2012.

REQUEST NO. 2 l: Produce any and all additional documents in your possession that are in
any way related to the facts, circumstances or issues involved in this litigation but which are not
otherwise responding to Request Nos. 1 through 20, inclusive, herein.

DATED this 61h day of November 2012.
MEULEMAN MOLLRRUP I.LP

BY:

~ ' ,,:~

?'

Attorneys For Plaintiff Jeffrey E. Huber

REQUESTS FOR PRODUCTlON Ol.l' nocUMENTS
PROPOUNDED UPON Dl1:F'ENPANT
LIGHTl<'OF.CE 'CJSA, INCORPORATED INos.1- 21J - Pnge 10
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1253

1010812013

(FAX)

15:06

P. 0071012

JeffR. Sykes, 1SB #5058
Chad M. Nicholson, ISB #7S06
MEULEMAN MOLLER.UP llP

755 West Front Street, Suite 200
Boisej Idaho 83702

Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com

Attomeys For Plaintiff Jeffrey Edward Huber
IN THE DISTlUCT COURT OF THE SECOND .ruDICIAL DISTRICT
OF THE STATE OF JI>AHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012w336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.
LIGHTFORCE USA~ INCORPORATED,

REQUESTS FOR PRODUCTION
OFDOCUMENTSPR0P0UND£D
UPON DEFENDANT
LIGHTFORCE 0SA, INCORPORATED

a Washington corporation, doing business as

[No. 23-37)

NIOHTFORCE OPTICS;

Honorable Michael J, Griffin
Defendant.

TO:

Defendant LIGHTFORCE USA, INCORPORATED, and its attorneys of rocord,
MOFFATT THOMAS BARRETT ROCK 8' FIELDS, CHARTERED

REQUESTS FOR PRODUCTION OF,DOCUMENTS
l"llOPOUNDED UPON DEFEN.OANT
LIGHTFORCE USA, n"l'CO:R.PORATED (No, 23-37] - Page 1

EXHIBIT

l:\1008l,OQ2\DIS\UOtITFOR.CB-RPPS 3 l;i04.l6,00C
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REQUEST NO. 30; Produce all documents, which document or substantiate, any loans

made by or between Lightforce and Dennis.
REQUEST NO. 31: Produce all documents> which document or substantiate, any loWls

made by or between Lightforce and any board members of Lightforce and/or Lightforce Australia.

JU;QUESTNO. 32: Produce a complete and accurate copy of all aged accounts receivable
reports for Lightforce USA for years 2010, 2011 and 2012.
REQUEST

NO. 3,3.;

Produce all depreciation schedules for Lightforce for 2010, 2011

and 2012,
REQUEST NO. 34 Produce any and all documents or correspondence between any

potential purchasers of Lightforce during the years 20 I 0, 2011, 2012 and 2013.
REQUEST NO. 35; Produce all documents which show or pertain in any way to the value
ofLightforco's stock, as referenced in the Offer Agreement, for years 2006 through 2012.
l{EOUEST NO. 36: Produce copies of any and all forms used by Lightforce in the

discipline of Lightforce's employees, including warning forms and termination forms.
REQUEST NO, 37; Produce a copy of all backup information relied on by Lightforce or its
accountants for each line item in Lightfarce's balance sheets for years 2006 through 2012,

DATED this 2"d day of May 2013.
MEULEMAN MOLLERUP LU'

BY:

J ~ k e ; ~----;,:
Attorneys For Plaintiff Jeffrey E. Huber

REQUESTS FOR PRODUCTION OF DOCUMENTS
PROPOUNDED UPON DEFENDANT

LIGHTFORCE USA, INCORPORATED [No. 23-37] - Page 9
l:\IOORS.002\0!SILIGHTFORCE·ltFPS 3 13042.ii.DOC
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Gerald T. Husch1 ISB No. 2548
Andrea J. Rosholt, ISB No. 889S
MOFFATT, THOMAS, BA;RR,ETl'i ROCK &
FIELDS, CHARTERED
.

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83 701
Telephone (208) 345-2000
Facsimile (208) 385-5.384
gth@moffatt.com
·
ajr@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND 1UDICIAL DISTRICT

OF THE STATE OP IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY BOWARD HUBE~ an individual,

Plaintiff,
vii.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

Case No. CV-2012-336

DEFENDANT'S SECOND
SUPPLEMENTAL RESPONSES TO
INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS

Defendant.

COMES NOW defendant Lightforc:e USA, Incorporated (..Lightforce''), by and
through undersigned counsel1 end hereby provides its second supplemental responses to
plaintiff's Requests for Production ofDocurnent.s, ai. follows:

DEFENDANT'S SECOND SUPPLEMENTAL RESPONSES TO
INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS - 1

ORI I

EXHIBIT
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Idaho Ri.lle of Civil Procedure 33(c), please see the documents previously produced,

identified as Bates Nos. NFOOOOI-2584, together with the documents produced herewithl
identified as Bates Nos. NF02585-20084.

Ill.

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1: Produce copies of all documents identified or referred to in
your answers to the Interrogatories propounded conO"Urrently herewith, and any and all
documents used in preparation of your answers to said InterrQgatories.
RESPONSE

NO, 1:

Lightforce inoorporates its previously stated objections to

this Request for Production. Subjeot to and without waiving said objections, please see the

documents produced herewith, Bates numbered NFOOOOl-712.
SUPPLEMENTAL RESPONSE NO. 1: Lightforoe incorporates its previously

stated objections to this Request for Production. Subject to and without waiving said objections,
please see the documents previously produced and identified as Bates Nos. NF00713"2S84,

as

well as the documents produced herewith, Bates numbered NF02585-20084.
MQUEST NO. 21 : Produce any and all additional documents in your possession
that are in any way related to the facts, circumstances or issues involved in this litigation but
which are not otherwise responding to Request Nos. I through 20, inclusive, herein.

SUPPLEMENTAL RESPONSE NO. 21: Lightforce incorporates its previously
stated objections to this Request for Production. Subject to and without waiving said objections,
please see tho documents previously produced W1d identified as Bates Nos. NF007S2-252 l, as

well as tho documents produced herewith, Bates numbered NF02S22..2S84.

DEFENDANT'S SECOND SUPPLEMENTAL RESPONSES TO
INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS - 4
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~OND SUPPLEMENTAL RES'PONSE,,NO. 21: Lightforce incorporates its

previously stated objections to this Request for Production. Subject to and without waiving said
objections, please see the documents previously produced, as well as the documents produced
horewith 1 Bates numbered NF0258S-20084.
REQUEST NO. 25:

Produce all backup information for each line item in

Lightforce's 2010, 2011 and 2012 tax. returns.
RESPONSE NO. 25: Lightforce objects to this discovery request on the grounds
that it is overbroad and unduly burdensome, and the burden and/or expense that plaintiffs
proposed discovery request would impose upon Lightforcc would outweigh the likely benefit of
the discovery, taking into account the needs of the case, the amount in controversy, the
importance of the issues at stake, and tho importance of the proposed discovery in resolving the
issues. Subject to and without waiving these objoctions, Lightforce is in receipt of
correspondence from Plaintiff's counsel dated June 28, 2013 1 narrowing the scope of this
request, and is in the process of gathering documents responsive to this request and will provide

its response shortly.
SUPPLEMENTAL RESPONSE NO. 25: Lightforcc incorporates its previously

stated objections to this Request for Production. Subject to and without waiving said objections,
please sec the documents produced herewith; Bates numbered NF0258S-20082.
REQUEST NP, 26: Produce all schedules, notes and all information relied upon

by Lightforce and/or its accountants to arrive at the line items for each number inserted into
Lightforce's tax retums for the years 2010-2012.

DEFENDANT'S SECOND SUPPLEMENTAL RESPONSES TO
INTERROGATORIES AND REQUESTS FOR
FRODUCTION OF DOCUMENTS~ 5
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Chad Nicholson
From:

Chad Nicholson
Thursday, October 03, 20:J.3 4:26 PM

Sent:

To:
Cc:

'Clay Gill'; Jeff R. Sykes

Gerry Huschi Pamela Lemieux; Julie Hambleton (hambleton@lawidaho.com)
RE: Huber v. Lightforce

Subject:

Clay,
We are agreeable to the schedule provided below, but we must have Relnstein's report by the 111h.
I wlll send out an amended notice for Relnsteln's deposition.

Thank you.
CMN

-

"Ip

Meuleman
Mollerupur
11,1 trJilil"f

,-t

..t1 I .1,1

CONFIDENTIALITY NOTICE

This e-mail and any attachments may contain oonfldentlal or prlvlleged Information. If you are not the Intended recipient,
you are not authorized to use or distribute any Information Included in this e-mail or Its attachments. If you receive this emall In error, please delete lt from your system and contact the sender.
From: Clay GIil [mallto:CCG@moffatt.com]
sent: Thursday, October 03 1 2013 9:37 AM
To: Chad Nicholson; Jeff R. Sykes
Cc: Gerry Husch
Subject: RI:: Huber v. Llghtforce

Chad,

Per our discussion today, this is whnt we discussed.
l. l take David Cooper's deposition on October 8 at 1 pm;
2, Dennis Reinstein issue a revised report on October I I, 2013, that addresses Co(1pcr·s September 16, 2013, report:
3, Dennis Reinstein sits for his deposition on the morning of October 18, 2013.
As we nlso discussed, Dennis is attending a semim1r in Texns October 9 - 16 and I am travelling to the East Coast Oct. 1013. So this is proposing that Dennis finish up his report while he is attending his seminar in Texas and sit for his
deposition shortly after his return. Dennis is also tied up in another matter on October 17.

Clay GIii
Moffatt Thomas
101 S. Capitol BJvd, 1oth Floor
P.O. Box 629

Boise, Idaho 63702
(208)385-5478 (direct)

(208)385-5384 (fax)
ccg@moffatt.com (e-mail)
www.moffatt.com (website)
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, 8ARRETI, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345M2000
Facsimile (208) 385-5384
gth@moffatt.com

ajr@moffatt.com
13782.0253

Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DEFENDANT'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S
MOTION IN LIMINE

FILED UNDER SEAL
Defendant.

I.

INTRODUCTION

Defendant Lightforce USA, Incorporated ("Lightforce") hereby submits the
following Memorandwn in Opposition to Plaintiff's Motion in Lirnine to exclude Lightforce's
human resources expert, Tresa E. Ball (''Expert Ball"), from testifying at trial.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION IN LIMINE - 1
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Expert Tresa E. Ball, SPHR
On August 30, 2013, Lightforce disclosed Tresa E.·Ball, SPHRt the founder and

President of HR Precision. Inc., which is a human resources consulting practice. Expert Ball has

more than twenty (20) years of specialized knowledge in the field of Human Resource
Management, including regularly addressing employee and management perfonnance.

See

Defendant's Disclosure of Expert Witness Tresa E. Ball, SPHR (uB/30/2013 Lightforce
Disclosure") 1 attached as Exhibit B to the Declaration of Chad Nicholson in Support of
Plaintiff's Motion in Limine (September 301 2013) (..9/30/2013 Nicholson Dec."). Expert Ball
holds a Bachelor of Science in Business/Man agement and is Certified as a Senior Professional in

Hutnan Resources (SPHR).
DiscloSUJ:'e;

See Curriculum Vitae attached to the 8/30/2013 Lightforce

see also September 25, 2013, Deposition Transcript of Tresa E. Ball, SPHR

("Expert Ball Dep."), at 17:44-18, attached as Exhibit A to the 9/30/2013 Nicholson Dec.
Expert Ball has practical experience in the hnm.an resource field, having worked

in the field, first for Micron Technology, serving as Personnel Administrator (1989 through
October 1993), and subsequently at Micron Electronics, serving as: Manager, Human Resouroes
(October 1993 through August 1997); Director, Human Resources (August 1997 through August
1999); Director HR Strategic Plann:ing {August 1999 through October 2000); and then as Area
Vice President, H\lntan Resources (October 2000 through October 2001). See Curriculum Vitae
attached to the 8/30/2013 Lightforce Disclosure. In addition Expert Ball has been an human
resource consultant from 2001 to present. providing human resource management expertise for

companies of multiple sizes in various industries. Expert Ball has provided expert consultation,
opinion reports, and deposition testimony in eleven (11) other cases.

See Expert Ball's Expert

Opinion Report dated August 29, 2013 (''Expert Ball Report") (Exhibit B to 9/30/2013
Nicholson Dec.), p. 27.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION IN LIMINE • 2
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Expert Ball is expected to 6:ffer opinions in the following areas: (I) Lightforce
performance-related processes;

(2) Lightforce

perfonnanc e

expectations

of Mr. Huber;

(3) Mr. Huber's unsatisfactory performance; and (4) notifications to Mr. Huber of unacceptabl e
performance, See Expert Ball Report, p. 2. Expert Ball's opinions are based on "the information
reviewed as well as [Expert Batrs] knowledge, training, and professiona l experience.

0

Id.

Specifically. applying a results and behaviors performanc e evaluation approach utilized by

management and human resources professionals, Expim Ball is expected to testify as to specific
examples of Huber's behavior as unsatisfactory (the how) and the unsatisfacto ry

results of that

behavior (the what). Id., p. 19-20.
Despite Expert Ball's substantial qualifications, Plaintiff has requested this Court
exclude Expert Ball from testifying at trial on three grounds (1) that Expert Ball's testimony is
not reliable, (2) that her testimony is not helpful to the trier of fact, and (3) that her testimony is
merely an assessment of witness credibility and weighing of the evidence. See Memorandu m In
Support of Plaintiff's Motion in Li.mine ("Pl. Mem. Limine"), p. 2.

Il,

STANDARD

In Idaho, the test to determine whether a wimess is qualified to testify as an expert
is

;~not rigidlt and can be found in Idaho Rule of Evidence 702, Weeks v. E. Idaho Health Serv .•

143 Idaho 834, 837, 153 P.3d 1180, 1183 (2007) (citation omitted). Idaho Rule of Evidence 702
provides:
If scientific, technical, or other specialized knowledge will assist
the trier of fact to understand the evidence or to d~ennine a fact in
issue, a witness qualified as an expert by knowledge. skill,
experience, training, or education, may testify thereto in the form
of an opinion or otherwise.

I.R.E. 702.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION IN LIMINE .. 3
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Admissibility of expert testimony is a matter conunitted to the discretion of the

trial court and will not be overturned absent an abuse of that discretion. Athay v. Stacey,
142 Idaho 360, 366, 128 P.3d 897, 903 (2005). A decision to admit expert tesfunony meets the
abuse of discretion test where: (1} the trial court correctly perceived the issue as one of
discretion; (2) the trial court acted within the outer boundaries of its discretion and consistently

with the legal standards applicable to the specific choices available to it; and (3) the trial court

reached its decision by the exercise of discretion. Id Where the testimony offered is based on
specialized knowledge, "[f]ormal training is not necessary, but practical experience or special
0
knowledge must be shown to bring a witness within the category of an expert.

Id.

The

proponent of the testimony must lay foundational evidence showing that the individual is
qualified as an expert on the topic of his or her testimony. Wee.b, 143 Idaho at 837, 153 P.3d at
1183 (citation omitted). "Testimony in the form of an opinion or inference otherwise admissible

is not objectionable because it embraces an ultimate issue to be decided by the trier of fact."

1.R.E. 704.

m.
A.

ARGUMENT

Expert Ball Is Qu.alified to Testify on the Topic of Huma'm Resource
Management/Performance Expectations of Executives.
In his Memorandum in Support of Motion in Limine, Plaintiff relies almost

exclusively on the framework of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
113 S. Ct. 2786 (1993), to argue that the showing required to establish that an expert is qualified
to testify based on specialized knowledge is the same showing required to be establish that an
expert is qualified to testify on the basis of scientific knowledge. See Pl. Mem. Limine, pp. 3~6. 1

.

e~1n

Daubert v. Merrell Dow Pharmaceuticals, Inc., the United States Supreme Court
held that expert testimony b(l.Sed Up(ln sdmtiflc knowledge 'must be supported by appropriate
1

DEFENDANrs MEMORANDUM IN OPPOSmON TO PLAINTIFF'S
MOTION IN LIMINE • 4

Clil!lnt:.042e17,2

1263

10/08/2013 18:41 FAX

2083855384 1

MOFFATT THOMAS

'4]008/011

Plaintiff acknowledges that no Idaho appellate co1ll1. has adopted Daubert.

Pl. Mem. Limine, p. 3.

Instead, without citation to a single Idaho appellate case, Plaintiff

contends that "As [Expert] Ball is being proffered as an expert witness based upon specialized
knowledge, many of the Daubert considerations are appropriate in this case.'' Id.

offers two cases in support of his contention:

Plaintiff

Weeh v. Eastern Idaho Health Services,

143 Idaho, 834, 838, 153 P.3d, 1180, 1184 (2007), and Swallow v. Emergency Medicine of

Idaho, 138 Idaho .589, 67 P.3d 68 (2003). However, both Weeks and Swallow concerned the
admissibility of expert testimony of a physician based on scientific knowledge. Id Expert Ball
is not being offered as an expert based on her scientific testimony. Expert Ball is being offered
as an expert based on her specialized knowledge in the field of Human Resour(;es and
management of executives.

In Idaho, where the testimony offered is based on specialized knowledge,
"[f]ormal training is not necessary, but practical experience or special knowledge must be shown
to bring a witness within the category of an expert." Weeks, 143 Idaho at 837, 153 P.3d at
1183 (2007) (internal citations omitted).

Even if Daubert were the appropriate test-which

Lightforce adamantly denies-Exp ert Ball's reliability would not be based on principles and
methodology, but upon "experience in the field.'' See Hangarter v. Provident Life & Acc. Ins.,

373 F.3d 998, 1015-16 (9th Cir. 2004) (expert's twenty-five years working for insurance
companies and as an independent consultant, plus fact that the1p.expert had been found qualified as

an expert in prior cases, "'[c]learly ... lays at least the minimal foundation of knowledge, skill

validation - i.e., 'good grounds,' based on what is known."') (emphasis added); id., p. 3 ·
("Faced with proffer of expert scientific testimony, then, the trial judge must determine at the
outset pursuant to Rule 104(a) whether the expert is proposing to testify to (1) scientific
knowledge .... ") (citations omitted); id ("[t]he focus of the court's inquiry is on the 'principles
and methodology' used and not the conclusions they generate) (citation omitted).
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and experience required in order to give 'expert' testimony'
insurance companies")(emphasis in original).

on the practice and norms of

In fact, "[n]umerous [federal] courts have

permitted extensive testimony by human :resources experts."

Sitter v. Ascent Healthcare

Solution$, Inc., 2011 WL 2682976. at •1 (N.D. Cal. July 8, 2011).

"In particular, courts

coirunonly permit human resources experts to testify on human resources management policies
and practices and whether an employer deviated from those policies and practices." Wood v.
Mont. Dept. of Revenue, 2011 WL 4348301, at *2 (D. Mont. Sept. 16,201 l)(Daubert does not
operate to exclude an expert on human resources practices-a non-scientific area of
expertise- because the reliability of the expert's testimony is gauged by his or her personal
knowledge or experience, not the scientific validity of her reasoning or methodology);

Gianfrancisco

v.

Excelsior

Youth

Centers,

Inc.,

2012

WL

2890916

(D.

Colo.

July 161 2012) (citing Wood); Equal Emp't Opportunity Comm'n v. Sie"a Pac. Indus.,

No. 2010 WL 3941416 at *1 (E.D. Cal. Oct. 5, 2010); Nieto v. Kapoor, 1998 WL 1991001, at
*9-10 (D.N.M. Sept. 18, 1998).

B,

Expert Ball's Proposed Testimony Is Offered to Assist the Court. as Trier of
Fact, to Determine Whether Huber Unsatisfactorily Performed as a Senior
Manager of Lightforce.
Plaintiff's second reason for excluding Expert Ball's testimony at trial is that

Expert Ball's report impennissibly assesses witness credibility and weighs evidence. Pl. Mem.
Limine, pp. 6-7. However, as Plaintiff acknowledges, "opinions that are speculative, conolusory
or not supported by the record do not assist the trier of fact and are therefore inadmissible."

Pl. Mem. Limine, p. 6 (quotation omitted), Nevertheless. expert testimony that is supported by
the record and assists the trier of fact is admissible.

The determination of whether expert

testimony will assist the trier of fact ..1ies within the broad discretion. of the trial court." Kuhn v.

Coldwell Banker Landmark. Inc., 150 Idaho 240, 252, 245 P.3d 992, 1014 (2010) (citation
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omitted) (no abuse of discretion where trial court admitted expert testimony based on the
specialized knowledge of the expert, the complexity of the real estate transaction at issue, and the

likelihood that an expert could assist the jury in making factual determinations).
Here, Ex.pert Ball's testimony is being offered on the basis of her specialized
knowledge to assist the Court to understand the evidence and determine a fact in issue. In this
case, the Ball Expert Report (Exhibit B to 9/30/2013 Nicholson Dec.) indicates that Expert Ball
is expected to testify on five subjects:

Oomaizadonal Assessment: The management approach of
Lightforce's president and sole shareholder1 Ray Dennis, as well as
its Group Manager, Monika Leniger-Shen-att; the organi28tional
assessment tools utilized by Lightforce; and the appropriate
approach for facilitating a gap analysis. See Expert Ball Report,

p.4.
The performance
Management Process:
in band]ing
Lightforoe
by
utilized
process
management
whether
and
process
disciplinary
management personnel's
Id,
practice.
Mr. Huber's demotion qualified as a disciplinary
p. 5.

Perfonnance

Performance Expectations

of Mr. Huber:

,The reasonable and

standard expectations of companies for their managers and
executives. including management and leadership skills and
competencies; transparency and openness of managers and
executives; and people management as an essential function of a
manager's job (including examples of people management
characteristics found in effective leaders). Id., p. 6.

Huber's Unsatisfactory Performance: The customary practices
and outcomes of measuring perfonna.nce and the nineteen ( 19)
separate areas where Mr. Huber unsatisfactori]y performed as a
senior manager at Lightforce. Id, pp. 6-19.

Huber Notified of Unacceptable Performance: The evaluation
of Lightforce's efforts to assist Huber to improve performance to
an acceptable level. Id, pp. 22-25.
'•

Moreover, the fact that Expert Ball is expected to testify as to the ultimate issue-whether Huber was terminated for unsatisfactory performance and the reasonable expectations of
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a high level executive-do es not render her testimony inadmissible or automatically unhelpful.

See Sliman v. Aluminum Co_ of Am., 112 Idaho 277, 731 P.2d 1267 (1986) 1 cert. denied,
486 U.S. 1031, 108 S. Ct. 2013, 100 L. Ed. 2d 601 (1988) ( "In Idaho, experts may testify to
ultimate issues or facts so long as their testimony assists the trier of fact") (citation omitted).
The decision in Sliman was affirmed by the Idaho Supreme Court in Walston v. Monumental Life

Ins. Co., 129 Idaho 211, 216, 923 P.2d 456, 461 (1996) (concluding that the testimony of an
expert familiar with customary practices in the industry was relevant ftlld of assistance to the trier

of fact).
Here, as was the case in both Sliman and Walston, Expert Ball has established that
she is familiar with customary human resource practices and the management of executives.
Expert Ball is expected to testify as to the categories referenced above based on her knowledge,
training, and professional experience. As was the case in Sliman and Walston, since Expert Ball
is familiar with customary practices in the hwnan resource industry, her testimony as to
"Lightforce perform.ance~related processes, Lightforce performance expectations of Mr. Huber,

Mr. Huber's unsatisfactory performance, and notifications to Mr. Huber of unacceptable
performance" is relevant to the remaining issues in this case; See Expert Ball Report, p. 3
(Exhibit B to 9/30/2013 Nicholson Dec.). It is for this Court, not Plaintiff, to decide whether

Expert Ball's expected testimony is of assistance to the Court, as the trier of fact,
C.

Expe,rt Ball's Report Details the Evidence Expert Ball Relied on in
Formulating Her Expert Opinion.
Lightforce agrees with Plaintiff that ''[t]he function of the expert is to provide

testimony on subjects that are beyond the conunon sense, experience and education of the
average juror." Pl. Mem. Limine, p. 5 (citation omitted). Notably, it is Plaintiff who contends
that the term "unsatisfactory perfonnance'' lacks objective criteria so that a vice president and
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highly compensated manager would not reasonably understand that the reasons given for his
'

termination constituted '"unsatisfactory performance.'' On this basis, Plaintiff contends that the
forfeiture clause in the Company Share Offer ("CSO;') is unenforceable.

See Plaintiff's

Memorandum In Opposition to Lightforce USA, lnc.'s Motion for Partial Summary Judgment,
dated September 3, 2013, p. 7 (''any forfeitability provision in the CSO is unenforceable given

the lack of objective criteria establishing what is ·unsatisfactory performance''"), It is Plaintiff's
testimony and theme in this case that he did not understand that the reasons given for his

termination (i.e.. the inability to promote an open and transparent organization regarding
accurate reporting and factual sharing with Lightforce 's Board of Directors, misadvising the

Board as to backorders, as well as behavior that put Lightforce at risk of losing a large number of

key employees) would constitute "unsatisfactory performance." See May 14, 2013 Deposition
Transcript of Jeffrey E. Huber, 129:12 ~ 130:22, attached as Exhibit A to the Affidavit of
Chad M. Nicholson in Support of Motion for Partial Summary Judgment, filed July 1, 2013
("[T]he defmition of what one person believes is unsatisfactory performance versus another is
obviously one of the reasons that we are here. So! I didn't think at the time that it would have

been the situations that I was let go fot.''),
In this regard, Lightforce retained Expert Ball to examine the record before this
Court and to opine as to whether Lightforce's expectations of Huber constituted ordinary and
customary expectations of high level executives and whether the reasons articulated for

Plaintiffs termination are perfonnance based.

Plaintiff cannot have it both ways.

Either

"unsatisfactory perfonnance•• is a common sense term, such that one would be able to easily
conclude that the reasons articulated for Plaintiff's termination did or did not constitute
unsatisfactory performance, or it is not If it is not, Expert Ball is qualified to testify as to
whether Plaintiff's performance was substandard.
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CONCLUSION

For the foregoing reasons, Lightforce respectfully requests that this Court deny
Plaintiff's Motion in Limine. Consistent with Idaho Rule of Evidence 702, Expert Ball possesses

specialized knowledge in the field of Hwnan Resources and managemen t of executives, her
opinions are reliable, helpful to this Court as the trier of fact, and are suppol'ted by the record.
DA TED this 8th day of October, 2013.
MOFFA IT, THOMAS, BARRETT, ROCK &
FIELDS~ CHARTERED

B y ~
Andrea J. Rosholt - Of the Finn
Attorneys for Defendant
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correct copy of the foregoing DEFENDA NT'S MEMORANDUM IN OPPOSm ON TO
PLAINTIFF'S MOTION IN LIMINE to be served by the method indicated below, and
addressed to the following:
JeffR. Sykes
Chad M. Nicholson

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered

MEULEMAN MOLLERUP, LLP
755 W, Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712

( ) Overnight Mail
(x) Facsimile

Honorable Michael J. Griffin
District Judge
Second Judicial District, State ofldaho
320W.Mai n
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK&

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNfY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

LIGBTFORCE USA, INC. 'S LIST OF
WITNESSES FOR TRIAL

V$.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant

COMES NOW Defendant L:igbtforce US~ Inc. ("Lightforce"), by and through
its counsel ofrecord MOFFATT, THOMAS, 8.ARRETt, ROCK&FIELDS, CHARTERED, and pursuant
to this Court's Amended Order Scheduling Case for Trial (March 12, 2013), and l.R.C.P. 16(h),
and hereby submit the following list of witnesses that Plaintiff may call to testify at trial:

LIGHTFORCE USA, INC.''S LIST OF WITNESSES FOR TRIAL - 1
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1.R.C.P. 16(h), and hereby submit the following list of witnesses that Plaintiff may call to testify

at trial:
1.

Ray Dennis;

2.

Monika Leniger-Sherratt;

3.

Hope Coleman;

4.

Jesse Daniels;

5.

Kevin Stockdill;

6.

Klaus Johnson;

7.

Corey Runia;

8.

Levi Bradley;

9.

Mark Cochran;

10.

Kyle Brown;

11.

William Borkett;

12.

Mike Asker;

13.

Geoff Inglis;

14.

Dawna Leaf;

15.

Mike Forest;

16.

Tanuny Hewitt;

17.

Tony Paul;

. 18.

Josh Goodwin;

19.

Cameron Rains;

20.

Brian Gearhart;

21.

Sonny Hairston;

LIGHTFORCE USA, INC/S LIST OF WITNESSES FOR TRIAL - 2
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22.

Bruce McLaughlin;

23.

Kerry Langkilde;

24.

Kim Abell, Cwtodian of Records for Rogers Motors, Inc.;

25.

Mickie Ann Sclmider;

26.

Jeffrey Huber;

27.

Tresa E. Ball, SPHR;

28.

Dennis R. Reinstein, CPA/ABV, ASA, CVA.

In making these disclosures, Lightforce makes no representation that all identified
witnesses will be called at trial, but hereby reserves the right to call each such person. In
addition to the above-named witnesses, Lightforce reserves the right to call any witnesses
designated by Plaintiff, Jeffrey Huber, his attorneys, or any other person deposed or identified by
any party to this litigation during the course of discovery or otherwise. Additionally, Lightforce
reserves the right to call any and all previously identified or deposed witnesses as rebuttal or
impeachment witnesses to testify at trial, and hereby reserves the right to supplement this list of

witnesses after reviewing the disclosures provided by Plaintiff.
DATED this 11th day of October, 2013.
MOFFATI, THOMAS, BARRETI, ROCK &

FIELDS, CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of October, 2013, I caused a true and

correct copy of the foregoing LIGHTFORCE USA, INC.'S LIST OF WITNESSES
FOR TRIAL to be served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLER.UP, LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plainttjf

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Honorable Michael J. Griffin

C) U.S. Mail) Postage Prepaid
( ) Hand Delivered
( ) overnight Mail
(>c) Facsimile

District Judge
Second Judicial District, State of Idaho

320W.Main
Grangeville, ID 83530
Facsimile (208) 983·2376

r
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M.iiling Addt@SS

Moffett Thomas

PO Bex 829
Bolst 10 83701-0aii;i

MOFFATT THOMAS BARREIT ROCK O' FIELDS, CHTO.

200 345 2000
208 36S 5384 Fax
208 3B:5 5316 Direct

FACSIMILE
From:

Carla I. Holbrook

Date:

October 11, 2013

Re:

AdministratiVe Assistant to Gerald T. Husch
Huber v. Lightforce
Clearwater County Case No. CV-2012-336

File No.:

13782.0253
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Clearwater Count11 ldal1o

Jeff R. Sykes, ISB #5058

Chad M, Nicholson1 ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nichol on@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF 'fHE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, lN AND FOR THE COUNTY OF CLEARWATER

.lEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION IN LIMINE

vs.
LIGHTFORCE USA, INCORPOR.ATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

[FILED UNDER SEALl
Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby submits this Reply Memorandum in Support of

Plaintiffs Motion in Limine.

I. REPLY ARGUMENT
A.

Liglttforce USA, I11c. ("LUSA'? /las 1101 demonstrated tllat Ball is qualified to testi.fy
regarding an ERISA pltr11.
LUSA's first response to Huber's Motion in Limine is that Ball is qualified as an expert

because of her experience in the field and prior involvement in litigation. Having raised the issue of
Ball's qualifications, LUSA fails to establish that Ball has any specialized knowledge, background or
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE - Page 1
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"field experience" with ERISA plans. As such, if Ball is allowed to testify, her testimony should
only be considered with regard to LUSA' s breach of the Deed of Non Disclosure, Non 9ompeti tion

and Assignment - not the Company Share Offer which is governed by ERISA
In seeking to establish that Ball is qualified as an expert, LUSA cites to cases that have
allowed a human resources experts to testify. A review of the cases cited actually supports Huber,s
contention that Ball should not be permitted to testify. In the cases cited, the testimony permitted by
a human resource expert was regarding industry standards of practice. Hangarter v. Provfdent Life

and Accid. Ins. Co., 373 F.3d 998, 1016 (91h Cir. 2004) ("Defendants deviated from industry
standards[.]"); Sitter v. Ascent Healthcare Solutions, Inc., 2011 WL 2682976 at• l (N.D. Call. July

8, 2011) (best or good practices and insufficiencies); Woodv. Monlana Dept. ofRevenue, 2011 WL
4348301 at +2-+3 (D. Mont. Sept. 16, 2011) (whether defendant •'deviated from standard human

resources policies and practices in its attempt to comply with the !aw[.]");Gianfrancisco v. Excelsior
Youth Centers, Inc., 2012 WL 2890916 at +5 (D. Colo. July 16, 2012) (testify regarding "measures

that can be taken by employers to prevent discrimination, broadly accepted human resources
practices, or testimony as to whether defendant's practices deviated from typical standards of
governance."); EEOCv. Sierra Pac(flc Industriest 2010 WL 3941416 at"' I (E.D. Cal. Oct. 5, 2010)

(whether the defendant's management acted within standard of care and adequacies of defendant's
policies and procedures in specified areas).
LUSA states that Ball will testify to the following opinions:
l,

Organb.:ational Assessment: The management approach of
Lightforce's president and sole shareholder, Ray Dennis, as well as its
Group Manager,_ Monika LenigerwSherratt; the organizational
assessment tools utilized by Lightforce; and the appropriate approach
for facilitating a gap analysis.

2.

Performance Management Process: The performance management
process utilized by Lightforce in handling management personnel's

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LI MINE - Page 2
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disciplinary process and whether Mr. Huber's demotion qualified as a
disciplinary practice.

3.

Performance Expectations of Mr. Huber: The reasonable and
standard expectations of companies for their managers and
executives, including management and leadership skills and
competencies; transparency and openness of managers and
executives; and people management as an essential function of a
manager's job (including examples of people management
characteristics found in effective leaders).

4.

Huber's Unsatisfactory Performance: The customary practices and
outcomes of measuring performance and the nineteen ( 19) separate
areas where Mr. Huber unsatisfactorily performed as a senior
manager at Lightforce.

5.

Huber Notified of Unacccptnble Performance: The evaluation of
Lightforce's efforts to assist Huber to improve performance to an

acceptable level.
Defendant's Memorandum in Opposition to Plaintiff's Motion In Limlne ("Opp. Memo.") at p. 7.

Regarding Ball's second Opinion, Performance Management Process, Ball has testified that
there is no standard performance management process for disciplinary procedures. Expert Opinion

Report by Tresa E. Ball ("Ball Reportn) at p. 5 ("Disciplinary procedures are defined individually by

an organization[.t), attached as Exhibit B to the Declaration of Chad M Nicholson in Support of

Plaintiff's Motion in Limine ("Nicholson Deel.") filed on October 1, 2013; Deposition ofTresa E.
Ball ("Ball Depo.") at 35:2-13, attached as Exhibit A to the Nicholson Deel. Thus, by Ball's own
admission, there is no industry standard management process on which she can opine. Moreover,

she cannot opine that LUSA did or did not comply with an applicable industry standard or a human
resources "standard of care" because none exists.

With regard to Opinion No. 3, Performance Expectations of Mr. Huber, and Opinion No. 4,
Huber's Unsatisfactory Performance, Ball has testified that there is no generally accepted definition
of"unsatisfactory performance, n and no laws or regulations that define unsatisfactory performance.
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION IN LIMINE. Page 3
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Nor are there industry standards regarding employee

expectations. Id. at 27:5-7 (agreeing that ' 1expectations can be different from employer to
employer."). There are no standard methods of evaluating performance. Id. at 27:22-28:23. Thus,

by Ball's own testimony, there are no industry standards regarding employee expectations, no
definition of unsatisfactory performance, or "customary practices and outcomes of measuring
performance" on which Ball can opine. It follows that she cannot opine that LUSA did or did not
comply with an applicable industry standard or a human resources "standard of care" because none
exist.
Turning to Ball's fifth Opinion, Huber Notified of Unacceptable Performance, Ball has
testified that there is no standard disciplinary procedure. id. at 35:2-1.3. It follows that Ball cannot
testify as to whether LUSA 's attempts to notify Huber ofalleged performance issues or to assist him
to improve his perfonnance was reasonable given the lack ofan industry standard to judge LUSA's
actions.
Given the foregoing, Ball's testimony is unreliable because, by her own sworn testimony, she
is not testifying to standards within the human resources field. Thus, regardless of Ball's experience

in the human resources field, her testimony is unreliable as it is not based upon industry standards
and is inherently subjective.

B,

Ball's testimo11y is i11admissible bectmse Ball seeks to opine on the 11ltlmate issue of law.
Idaho Rule of Evidence ("Rule'') 704 permits expert testimony that ·~embraces an ultimate

issue to be decided by the trier of fact." Rule 704 does not permit expert testimony on an ultimate
issue of law. This is demonstrated by the cases relied upon by LUSA.

II
II
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In Hangarter v. Provident Life and Accid. Ins. Co., the Ninth Circuit Court of Appeals stated:
Indeed, Fed.R.Evid. 704(a) provides that expert testimony that is
''otherwise admissible is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact." That said, "an expert
witness cannot give an opinion as to her legrrl c011c/11sio11, i.e., an
opinion on an ultimate issue of Jaw."
373 F.3d 998, 1016 (9111 Cir. 2004) quoting Mukhtar v. Cal State Univ., Hayward, 299 F.3d 1053,

1066 n.1 O(91h Cir. 2002) (emphasis in original). The expert testimony in Hangarter was admissible
because "[w]hile [the expert witness]'s testimony that Defendants deviated from industry standards
supported a finding that they acted in bad faiths {the expert witness] never testified that he had
reached a legal conclusion that Defendants actually acted in bad faith (i.e., an ultimate issue oflaw). 11

Hangarter, 373 F.3d at l 016. In Sltter v. Ascent Healthcare Solutions, Inc., the expert witness was
not "permitted to provide the ultimate opinion that Defendant failed to provide protection against
retaliation ... as this invades the province of the jury given the specific cause of action for failure to
prevent retaliation." 2011 WL 2682976 at+ l (N.D. Call. July 8, 2011) (emphasis in original). The

Sitler court reiterated this point by stating that the expert witness 11should not expressly opine on the
ultimate legal question,

e.g., whether Defendant's failure to act constituted discrimination;

retaliation, or a failure to prevent such." Id.

In Wood v. Montana Dept, of Revenue, the expert

witness was not allowed to "offer an opinion on legal conclusions or an opinion on ultimate issues of
law." 2011 WL 4348301 at *3 (D. Mont. Sept. 16, 2011) (citations omitted).

rn Gianfrancisco v.

Excelsior Youth Centers, Inc., the expert was not allowed to "opine that defendant's failure to
comply with typical standards of governance is indicative of discrimination." 2012 WL 2890916 at
+5 (D. Colo. July 16 9 2012). Nor was the expert allowed to offer opinions that ''expresse[d] a legal
conclusion and therefore impermissibly invade[d] the province of the jury by reaching the ultimate
legal issue." Id. at *3 (citations omitted). Likewise, in EEOC v. Sierra Pacific Industries, the expert
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTlON IN LIMINE • Pngc 5
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was not permitted to "offer direct testimony with regard to the ultimate legal conclusions that the
jury must decide: whether or not [the employee] suffered disparate treatment, whether or not
retaliation against [the employee] for engaging in protected activities took pace, and whether or not a
hostile work environment may have existed." 2010 WL 3941416 at *1 (E.D. Cal. Oot. 5, 2010).
These latter opinions were excluded because "testimony to that effect by [the expert] would
impennissibly usurp the jury's role in deciding this case." Id.
Idaho law is in accord. In State v. Hester, the Idaho Supreme Court held that while it was
permissible to allow an expert to testify that a child had been abused, it was error to admit expert
testimony as to the identity of the abuser. 114 Idaho 688, 695-696, 760 P.2d 27, 34-35 (1988). In
reaching this holding, the Idaho Supreme Court stated that the "expert opinion testimony regarding
[the defendant]'s identity as the abuser only served to impermissibly evaluate the circumstances and
render the same conclusion the jury was asked to render by its verdict." Id. at 695, 760 P.2d at 35.

Accord, State v. Corwin, 147 ldaho 893, 896-897, 216 P .3d 651, 654-655 (Ct. app. 2009) (testimony
allowed regarding observation that defendant was under the influence of alcohol and too impaired to
drive because such testimony "but did not invade the province of the jury as to its determination of
whether (the defendant] was or was not guilty of having driven an automobile under the influence of
alcohol.;;); State v. Walters, 120 Idaho 46, 47-48, 813 P.2d at 857 1 858-859 (1990) (stating that
testimony of arson investigator that defendant was the individual who set the fire was ''inadmissible
because of its obvious usurpation of the jury function" and recognizing that the arson investigator
"was testifying to the ultimate fact which the jury alone was impanelled to try, namely, whether [the
defendant] was guilty as charged.").
The cases of Sliman v. Aluminum Co. ofAmerica, 112 Idaho 277, 731 P .2d 1267 (1986). and

Walston v. Monumental Life Ins. Co., 129 Idaho 211,923 P.2d 456 (1996) are not to the contrary. In
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both of those cases are distinguishable from the case at bar. In those cases the expert witness was
allowed to testify that there existed an industry custom and that the defendant's conduct was an
extreme deviation from that custom. Sliman, 112 Idaho at 286, 731 P.2d at 1276 & Walston, 129
Idaho at 215-216, 923 P.2d at 460-461. The testimony was allowed in those cases because it
involved industry standards that were beyond the common knowledge of the jurors.

In this case, Ball seeks to testify that the termination of Huber's employment was because of
unsatisfactory performance and that LUSA properly managed Huber's performance through a
performance management program as required by the Deed ofNon Disclosure, Non Competition and
Assignment. These are the ultimate legal issues to be decided. As there are no applicable industry
standards or customs upon which Ball can opine, her testimony does not assist the trier of fact and
only serves to answer the ultimate legal questions to be decided. Therefore, her testimony is
inadmissible.

C.

Ball's testlmo1ty is inadmissible beca11se it assess es wit11ess cretfiblflty aml weighs
evidence.
Noticeably absent from LUSA's response is any attempt to demonstrate that Ball is not

merely assessing witness credibility and weighing evidence. The reason for this lack ofresponse is
clear. As LUSA itself stated, it "retained Expert Ball to examine the record before this Court and to
opine as to whether Lightforce's expectations of Huber constituted ordinary and customary
expectations of high level executives and whether the reasons articulated for Plaintiff's termination
are performance based." Opp. Memo. at 9. The task of examining evidence and rendering an
"opinion" on the ultimate issues of law is the task of the Court, as the trier of fact, not an expert
witness.
The trial court in Hernandez v. City of Vancouver was presented with similar expert
testimony. 2009 WL 279038 (W.D. Wash. Feb. 5, 2009). The defendant moved to exclude the
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testimony of the plaintiffs "discrimination" expert. Id. at *3. In excluding the expert>s testimony,
the trial court stated:
Much of Ms. Harrington's expert report consists of little more than a.
recitation of Plaintiffs evidence, combined with her conclusion that
the evidence demonstrates that Plaintiff was discriminated against.
Allowing this form of testimony would greatly infringe upon the role
of the jury.
The Court sees little of value in the proposed testimony of Ms[.]
Harrington that is not an expression ofan ultimate issue of law. The
proposed testimony would concern facts that percipient witnesses will
know; facts that are not particularly technical or needy of translation
into lay language. In terms of whether, in fact, those facts establish
discrimination is not for the expert to say; she was not a participant.
The opinion that the Defendants discriminated against Plaintiff is the
very issue which the jury must decide. It appears to the Court that Ms.
Harrington, on the basis of the report in which her testimony is
described, brings no expertise to this actiont but only either
recapitulation of percipient testimony or articulation of legal
conclusions.

Id. at* 5. The same can be said of Ball's proposed testimony. BalPs opinions compromise 24 pages
of her report. See Ball Report. Of these 24 pages, more than twelve (12) pages are charts that
summarize affidavit and deposition testimony. Following this extensive recitation of LUSA's'
interpretation of the evidence, Ball renders her conclusions as to what this evidence demonstrates.
As in Hernandez, all that BaWs testimony brings to trial is a recapitulation of testimony and an

articulation oflegal conclusions-neither of which is helpful to the Court as trier of fact. Therefore,
her testimony should be excluded.

D.

Ball's testlmo11y is not admissible merely bectmsefederal ERISA common law pr(Jh/bits
forfeiture based 011 s11bjective criteria.
LUSA argues that because federal ERISA common law prohibits subjective forfeiture

oriteria, Ball should be allowed to testify. This argument is without merit
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Forfeitability oftop~hat plan benefits is governed by federal contract common law. "[T]he
federal common law of ERISA requires some objective criteria by which the Court can judge
whether defendant's invocation of a forfeiture clause is reasonable," Hollenbeckv. FalstaffBrewing

Corp .• 605 F.Supp. 421,435 (E.D. Mo. 1985) (emphasis added). The Hollenbeck case is instructive,

In that case, the forfeiture clause provided:
All payee's benefits payable under the terms of this agreement shall
be forfeited if ... he ... is discharged for proper cause.
As used in this agreement, the term "proper cause'' shall include, but
not be limited to (1) failure to perform assigned duties with
reasonable skill and diligence, (2) gross misconduct, or (3) conviction
of a felony.

Id. at 426. The Court found that, as a matter of/aw, the "proper cause" was too subjective to permit
forfeiture of ERISA benefits. Id. a.t 434. The Court continued on to hold that, under federal
common law, "employers must prove that plaintiff was actually fired because of some impropriety
that would breach the business sensibilities of a hypothetical 'reasonable' businessman. Obvious

examples are cases in which plaintiff is fired because he committed some crime or gross misconduct
that harmed his employer." Id. at 434-435 (emphasis added),
The Company Share Offer ("CSO)') at issue in this case does not contain objective criteria by
which the Court can determine ifI-Iuber performed unsatisfactorily. Thereforet as a matter offederal
common law, the forfeiture clause in the CSO is too subjective to sanction the forfeiture of Huber's
ERISA benefits. LUSA chose to include a forfeiture provision without setting forth the objective

criteria that triggered the forfeiture. Instead, it chose to state that the benefits would be forfeited
based upon the amorphous criteria of"unsatisfactoryperformance"-which Ball herself admits will
vary from employer to employer and superior to superior. Ball Depo. at 27: 1-11. LUSA cannot
attempt to re-write the CSO through an expert who seeks to define "unsatisfactory perfonnance"

despite her own testimony that no generally accepted definition of the term exists. LUSA 's failure to
R&PLY MEMORANDUM IN SUPPORT OF PLAINTIFFtS MOTION IN LIMINE - Page 9
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draft an ERISA plan that complied with federal common law does not justify the admission of expert
opinion testimony that is unreliable, does not assist the trier of fact and goes to the ultimate issues of
law to be decided.

II. CONCLUSION

Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Motion in Limine be GRANTED.

DATED this 11th day of Octobert 2013.
MEULEMAN MOLLERUP LLP
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Attorneys For Plaintiff Jeffrey E. Huber
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I HEREBY CERTIFY that on the 11th day of October, 2013, a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):

·--~-~--Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields·
l O1 South Capitol Boulevard, 101h Flo~r
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

i[ ]
i [

]

! [ y.]
[
[
1

]
]

·-~·-------~--··· i
U.S. Mail

i

Hand Delivered
Facsimile

:

Overnight Mail
Electronic Mail

gth@moffatt.com

I
)

I

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[
1

[

] U.S. Mail
Hand Delivered

]
)<. ]

Facsimile

I[

]

i[

] Electronic Mail

i

Overnight Mail

l

_I ~~~-~==~~~~!.~~-~~~~~~~:~-~~-.1
cholson

REPLY MEMORANDUM IN SUPPOR'l' OF PLAINTIFF'S MOTION IN LIMINE - Page 10
\\FILBSERVBR.CLIEN1\I 008S.002'PLD\L1MINE (REPLY) 13101 O.DOC

1284

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
)
CASE NO. CV2012-336
)
)
Plaintiff,
)
COURT MINUTES
)
vs.
)
)
LIGHTFORCE USA, INC.
)
)
Defendant.
)
_ __ _ _ _ _ ___ )
Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Time: 8:59 A.M.
Date: 10/15/2013 Tape: CD592-1
Motion to Exclude
&
Limine
in
Motion
Proceeding:
of
Subject

JEFFREY EDWARD HUBER,

-------------------------------------------------------------------FOOTAGE:
8:59

Honorable Michael J. Griffin, District Judge presiding . Present by phone: Chad
Nicholson, Attorney for the Plaintiff; Gerald T. Husch and Andrea Roschalt,
Attorneys for the defendant, present in Court. Jeffrey Huber, Plaintiff is not
present. Court advises this is the time set to hear the Plaintiff's Motion in Limine
& Motion to Exclude the Expert Opinions. Court advises he will take up the
Motion to Exclude Expert Opinions at this time.

9:00

Mr. Nicholson presents argument.

9:04

Ms. Roschalt presents rebuttal argument.

9: 12

Court advises he will take up the Motion in Limine.

9: 12

Ms. Rosch alt presents argument.

9:14

Court inquires of Mr. Nicholson regarding Mr. Cooper's testimony.

9: 14

Mr. Nicholson responds.

9: 17

Court inquires of counsel if there are any further issues pending before trial.

Courtney Baker
Deputy Clerk
COURT MINUTES - 1 of 2
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JEFFREY EDWARD HUBER vs . LIGHTFORCE USA, INC.
CASE NO. CV2012-336
9: 17

Ms. Roschalt questions regarding witnesses and who will be allowed in the
Courtroom.

9: 17

Court responds.

9: 18

Mr. Nicholson speaks regarding the confidentiality order that was signed did
extend through trial.

9: 19

Mr. Husch speaks.

9: 19

Mr. Nicholson speaks regarding three witnesses disclosed and motions they be
excluded due to late disclosure and other issues.

9:24

Ms. Roschalt responds .

9:29

Mr. Nicholson responds.

9:34

Court speaks.

9:36

Mr. Nicholson advises as of now, there is no other offer on the table and is ready
to proceed to trial.

9:37

Mr. Husch advises that is his understanding as well.

9:37

Court is in recess .

Approved by:

MICHA~L J. GRIFFIN
District Judge

Christy L. Gering
Deputy Clerk
COURT MINUTES - 2 of 2
1286

,(J~)~-~l. -. -

caseNo. --

f

Filed JO 1si3
o'Ctock..fl
at II~

JA

·' M

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
Blvd., 10th Floor
Capitol
101 S.
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DEFENDANT'S SUPPLEMENTAL
DISCLOSURE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPA/ABV,
ASA, CVA

FILED UNDER SEAL

Defendant.

DEFENDANT'S SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA -1

Client3047993 .1
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COMES NOW the Defendant Lightforce USA, Inc., by and through its attorneys
ofrecord, and pursuant to the Court's Order Scheduling Case for Trial, the Court's Order
Extending Expert Witness Disclosure Deadlines and Idaho Rule of Civil Procedure
26(b)(4)(A)(i), hereby discloses DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA, whose
Supplemental Expert Opinion Report dated October 11, 2013, is attached hereto as Exhibit A.
Defendant reserves its right to amend and/or supplement this Expert Witness
Disclosure and further reserves the right to:
a.

call any witness for impeachment purposes;

b.

call any person identified by Plaintiff or Defendant as a witness or a

person with knowledge (either fact or expert, whether they are identified by way of pleading,
letter, discovery, deposition testimony or otherwise) during the course of this litigation and to
discuss any matter about which they are competent to testify, including any matter within the
scope of their expertise based upon their training, education and/or experience; and
c.

offer as testimony the deposition testimony of any individual deposed in

this lawsuit.
DATED this 11th day of October, 2013.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By_~-----+-'--- ---+-,1--- -=-- -- - Gern
Attorneys for Defendant

DEFENDANT'S SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA- 2

Client:3047993.1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11th day of October, 2013, I caused a true and
correct copy of the foregoing DEFENDANT'S SUPPLEMENTAL DISCLOSURE OF
EXPERT WITNESS DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA to be served by the
method indicated below, and addressed to the following:
Jeffrey R. Sykes
Chad M. Nicholson

LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MEULEMAN MOLLERUP,

( ) U.S. Mail, Postage Prepaid
(x) Hand Delivered
( ) Overnight Mail
( ) Facsimile

DEFENDANT'S SUPPLEMENTAL DISCLOSURE OF EXPERT WITNESS
DENNIS R. REINSTEIN, CPA/ABV, ASA, CVA - 3

Client:3047993 .1
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EXHIBIT A
UPDATED EXPERT WITNESS REBUTTAL REPORT

In the Matter of
Jeffrey Edward Huber
vs.
Lightforce USA, Incorporated, d.b.a. Nightforce Options

Case No. CV 2012-336
In the District Court of the Second Judicial District of the State of Idaho
in and for the County of Clearwater

Prepared for:
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered

Prepared by:
Dennis R. Reinstein, CPA/ABV, ASA, CVA
Coles Reinstein, PLLC
960 Broadway Avenue, Suite 415
Boise, ID 83706

October 11, 2013
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INTRODUCTION
I was engaged by Moffatt, Thomas, Barrett, Rock & Fields, Chartered on behalf of the Lightforce
USA, Incorporated, d.b.a. Nightforce Options to evaluate the alleged economic losses, as
calculated by David M. Cooper, associated with the claims related to the termination of
employment of Jeffrey Huber.
Throughout this report I may abbreviate various references as follows:
Partyfferm
Lightforce USA, Incorporated, d.b.a. Nightforce Options
Lightforce USA, Inc., Company Share Offer
David M. Cooper, CPA, CVA
Discounted Cash Flow

Abbreviation
NFO
Agreement
Cooper
DCF

Data relied upon in support of the opinions contained herein are as noted within each section
and/or as listed in Table 1, which follows the opinions.
In addition to documents referenced in my report, I may summarize information contained in
such documents in exhibit form to assist the explanation of my analysis and opinions at trial.
The purpose of this updated report is to respond to Cooper's new valuation analysis report
dated September 16, 2013, which supersedes his earlier report dated July 30, 2013. This report
is inclusive of comments from my earlier report that remain applicable.
As additional information or testimony becomes available, I may find it appropriate to revise or
supplement my opinions, analyses and conclusions stated herein. I may also be called upon to
provide testimony with regard to additional data or records and/or data received from or testified
to by other parties and/or their witnesses.

Dennis R. Reinstein, CPA/ABV, ASA, CVA,

10/11/13
Date
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UPDATED OPINION 1 - GOODWILL
Cooper makes a series of assumptions which are not supported by generally accepted valuation
literature and are not consistent with the Agreement.
This opinion is based upon:
1) One of the most significant and questionable assumptions made by Cooper is his
assertion that the reference to "valuation price of the business" stated in the Agreement
equates to the "value of the whole business" - as he used it in his goodwill analysis and
as confirmed in his first deposition. Further, Cooper asserts that the "value of the whole
business" equates to the value of total assets.
This is solely a creation of his own making. The Agreement does not lay out his
methodology. There are no professional valuation standards or rules that would require
or support this basis for calculation. I am not aware that his client or anyone associated
with NFO confirmed this interpretation.
Neither "valuation price" nor "valuation price of the business" are defined terms in any
professional valuation literature of which I am aware.
2) The term "valuation price" implies what one would pay to acquire something.
The price someone would pay for NFO is represented by the value of the assets
transferred in a deal minus the obligations or liabilities assumed by the buyer - the net
equity.
It is not uncommon in a business acquisition for a buyer to buy only a portion of the
business assets rather than all assets controlled by the business. As an example many
deals are transacted based on cash, accounts receivable and certain other assets being
retained by the seller. In such a transaction, (for the same business) price to a buyer
would mean something different than value to a seller.
A calculation of goodwill (which is a defined and recognized term) does not get arbitrarily
altered by virtue of the terms of an employment contract. Regardless of how "price" is
measured, based on the above paragraph the calculation of and resultant value of
goodwill would be the same. Economically, the Agreement is more representative of
one that represents the value of selected assets rather than an arbitrary calculation of
goodwill with no rational financial foundation.
3) Cooper sets his calculation of goodwill as of the date of Mr. Huber's termination, August
1, 2012, and in conjunction therewith uses financial data principally from the year ended
June 30, 2012 as a base, and then projects expected cash flows forward into future
years.
It is unclear why Mr. Huber's termination date is determinative of the measure date for
the goodwill calculation.
Mr. Huber's responsibilities with NFO were significantly changed well in advance of his
termination. In October of 2010 he was removed as Vice President and in August of
2011 he was removed from active employment, but remained on the payroll.
2
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Results of operations for the single year ended June 30, 2012 are dramatically different
than the results of operations for the stream of preceding individual years beginning in
2000 when the Agreement was signed. Valuation as of an earlier date, and particularly
in 2005 when the Agreement matured, would result in a significant reduction of goodwill,
under any calculation methodology.
4) It appears that Cooper has attempted to follow generally accepted valuation principles in
one portion of his calculation (determination of value) then ignores generally accepted
valuation principles in another portion of his calculation (determination of goodwill).
This treatment is arbitrary and inconsistent.
It is clear, and I believe from testimony in his first deposition that Cooper agrees, that he
is not calculating goodwill in a manner that is prescribed or recognized by generally
accepted valuation principles.
5) Cooper refers to his analysis as a determination of the "Fair Market Value" (FMV) of Mr.
Jeffrey Huber's 30% interest in Lightforce USA, lnc.'s goodwill pursuant to the
Agreement.
FMV is clearly defined in valuation practice and carries a very specific implication to
value and value determination. It is unclear why Cooper uses a defined and generally
accepted valuation standard FMV, but then proceeds to develop his analysis in a
contrary manner. Once he modifies his approach - in his terms, "in accordance with the
contract", he is no longer following the FMV valuation standard he asserts as applicable
to this analysis.

SUPPORTING DATA
My opinion is based upon the above noted sources and information and/or documents identified
in Table 1.

3

1293

UPDATED OPINION 2 - GOODWILL
Assuming Cooper's approach to the calculation of goodwill is appropriate; he makes a series of
errors in his application of generally accepted valuation procedures, which render his
conclusions unreliable.
This opinion is based upon:
Valuation Approaches

1) Cooper identified the three generally accepted approaches to determining the value of a
business, but acknowledged during both his depositions that he "did not investigate" the
Market Approach or the Asset Approach in his analysis. One cannot justify an arbitrary
dismissal of these generally accepted approaches.
The only method Cooper utilized to arrive at a value of equity for NFO was via a DCF
model. A DCF valuation model is one of many different methods under the income
approach that could be used to determine the value of a company. Additionally, there
are numerous other methods under the Market Approach that could be applicable as
well.
Consideration of the Asset Approach provides a base line from which other valuation
methods can be measured and compared. Data derived from the Asset Approach can
be essential to evaluating adjustments that may be necessary to properly employ the
other Approaches - Income and Market.
Recognized Business Valuation practices prescribe that all approaches should be
considered and then applied, if, and as appropriate.
a) IRS Revenue Ruling 59-60 states that:
"In valuing the stock of closely held corporations, or the stock of corporations
where market quotations are not available, all other available financial data, as
well as all relevant factors affecting the fair market value must be
considered ... "

b) Statement on Standards for Valuation Services No. 1 states that:
"In developing the valuation, the valuation analyst should consider the three
most common valuation approaches:
• Income
• Asset
• Market
The valuation analyst should use the valuation approaches and methods that
are appropriate for the valuation engagement."

4
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Forecast Assumptions

1) Base Period for Forecast
The fundamental premise of Cooper's forecasted income statements is based on the
results of operations from the single year ended June 30, 2012. Since valuation is
always about an unknown future, it is highly unusual for a valuation professional to pluck
one year out of many and presume that year will be a proper reflection of the future
expectations. This is especially true when one has done no substantive analysis of what
drives profits for an organization.
There was a significant change that occurred in the year ended June 30, 2012 that
propelled a dramatic increase in sales and profits. When asked during his depositions
what caused the change, Cooper (other than some generalizations) had no knowledge
about the factors that drove the dynamics of the business and distinguished that year
from previous years. Further, he acknowledged that he did not talk to anyone about
growth and operational expectations for NFO.
Without an informed understanding of operations, one cannot develop an informed
conclusion as to the value of a business.
2) Growth
a) The focus for future growth in Cooper's cash flow projections has been on growth in
sales. Cash flow is the metric used to determine value. He acknowledged during his
first deposition that growth in sales does not always correlate to growth in cash flows.
The only relevant growth rate is the growth in cash flows, which has not been
specifically evaluated by Cooper.
Profits did not increase (grow) across all time periods in the years scheduled by Mr.
Cooper.
b) In addition to the appropriate growth rate being a function of the metric used to
determine value, the growth rate used must also be correlated to the specific
business activity being analyzed.
Cooper utilizes a long-term growth rate based on expected growth for the general
economy. While he stated during his deposition that he believed this to be a
conservative estimate, the reality is that no business can grower faster than the
overall economy forever. Clearly, NFO's growth rate will taper off at some point in
time.
While the historic growth of NFO has been substantial, there are two key influences
that must be considered:
i. Will the factors that have driven historic growth continue? There has been
considerable negative focus brought to bear on the "gun" industry in the last few
years. This has driven what could be characterized as a frenzied demand.
The reality is that most guns are owned for life - they don't wear out like cars and
other consumable products.

5
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ii. If the answer to the above question on growth continuing is yes, then how long
will it be before performance invites competition, which will then dilute the market
and profit potential?
3) Riggins property expenses
a) Cooper makes an adjustment to remove Riggins property expenses without
providing any explanation in his analysis as to the basis for doing so. During his
deposition he stated that he didn't think the asset was something a willing buyer
would consider, but he offered nothing to support his assertion.
b) The reduction in expenses (assuming this is appropriate) are based on the income
tax return, however it does not appear that there has been a proportional change
(increase) in income taxes. In fact the opposite is true - he decreased the tax rate.
c) While Riggins property expenses are removed from Cooper's forecasted income
statements, and the Riggins asset is removed from fair market value analysis of
property and equipment, the Riggins property asset value is left in Fixed Costs for
purposes of estimating future assumed annual depreciation.
4) Income Taxes
Cooper indicated that he used 2012 income tax levels for his forecast model. His
calculation of a tax rate of 35.64% is incorrect and additionally is suspect because it
considers only a single year of operations.
The error in the tax rate affects several portions of the valuation analysis.
Further, as you move forward in Cooper's forecast and the projected income increases,
it is possible that the income tax burden could increase. It does not appear that Cooper
has contemplated this possibility.
Schedule 1 illustrates the issues and errors associated with his treatment of income
taxes.
Discounted Cash Flow Model

As noted in the Ibbotson SBBI Valuation Yearbook:

"Under the income approach, the analyst must first identify future cash flows to
be generated by the asset being valued."
1) Utilization of Weighted Average Cost of Capital Model (WACC)
a) Mr. Cooper has clearly demonstrated that he does not understand the theory or
application of WACC.
He revised his first report because he improperly mixed elements of an equity value
model and a total invested capital value model.
Though he asserts to have corrected the necessary elements required in a WACC
model, he again has missed the mark in their proper application.
6
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These errors are fatal to a reasonable conclusion.
i. The concept of long-term debt in a business valuation context means all debt
used as a form or capital financing (long-term intent) vs. operational financing
(short-term intent). This is different than the distinction used in an accounting
context to identify short-term and long-term debt, defined as any debt requiring
payment within one year or after one year from a balance sheet date.
ii. A fundamental principle in a DCF model (or any income model for that matter) is
that you measure cash flow available to the level of ownership being valued. In
general, income is available to equity holders and interest is available to debt
holders.
Interest added to cash flow in a business valuation context refers to interest on
the debt included in the capital structure - not all interest.
While Cooper excludes some of the interest bearing debt in his valuation, he
includes all of the interest in his presumed cash flow. You cannot mismatch
these elements and arrive at a meaningful value conclusion
b) During the testimony offered in his second deposition, Mr. Cooper tried to draw some
correlation between cash flow in a WACC model and the utilization of EBITDA. This
further illustrates his lack of understanding of fundamental valuation concepts. The
income streams have similarities, but are not the same. Additionally, the cash flow
used in a WACC model falls under an income approach, whereas the cash flow
metric identified as EBITDA is utilized as part of a market approach.
The following table illustrates the differences in the cash flow calculation:

Net income
Add
Interest

Income taxes
Depreciation
Decreases in working capital
Deduct
Increases in working capital
Additions to property & equipment

WACC
yes

EBITDA
yes

tax affected, used
in capital structure

yes - all
interest

no
yes
yes

yes
yes
no

yes
y_es
Cash Flow

no
no
Cash Flow

2) Capital Expenditures and Depreciation
Cooper makes adjustments to cash flow for depreciation and fixed asset replacements.
The "excess" depreciation for the final discrete projection year adds to cash flow and
increases his ultimate value conclusion.
a) Cooper holds his estimate of future capital expenditures constant, while projecting
NFO's operations to increase at a rate of 10% per year during his discrete projection
period and then at 5.5% in his terminal projection period.
7
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It is unrealistic to hold capital needs flat for a company that has been growing at a
rapid rate.
b) Cooper's analysis reflects that depreciation will increase each year. If capital
expenditures are held constant then depreciation will normalize at a rate equal to
capital additions over time.
c) It can be shown mathematically that in a long term model, depreciation will trail
capital additions by a multiple of the growth rate. This multiple will vary based on the
average life of acquired assets, but nonetheless, in any given year, depreciation will
be less than capital expenses.
d) In his final projection year, depreciation exceeds fixed asset replacements by
$58,330. His final projection year becomes the basis for the next step in his cash
flow calculation, which is a projection into perpetuity.
There is no rational basis for allowing depreciation to exceed fixed asset
replacements by $58,330 per year forever. Cooper acknowledged during his first
deposition that it was economically impossible for depreciation to exceed capital
additions over a long-term projection. Any reasonably developed analysis would
have capital additions running at a rate higher than depreciation, or equal at a
maximum.
Because Cooper's determination of a terminal value is developed by capitalizing the
final discrete year's cash flow, it is not obvious how the disproportionate relationship
between depreciation and capital expenditures will be magnified into the future. The
fact that Cooper arbitrarily caused depreciation and capital expenditures to be
approximately equal over the term of his five year discrete projection period does not
correct his fundamental flaw in his analysis.
e) Mathematical errors affecting depreciation
i. As noted under forecast assumptions discussed above, Cooper excluded costs
and assets of NFO's Riggins Property in all sections of his analysis, except his
calculation of future depreciation. However, for his depreciation estimate he left
the costs of the Riggins Property in his calculation.
ii. Cooper acknowledged that in calculating his change in buildings and equipment
for the year ended June 30, 2010, that he used a time period of 18 months rather
than 12 months.
While acknowledging both of the above errors, Cooper asserted during his second
deposition when asked about depreciation:
"It really doesn't matter because depreciation you add back when you're
getting free cash flow so it isn't going to change the valuation calculation."
This clearly is not the accepted practice normally used by credentialed valuation
analysts. One does not simply change numbers to make them fit.

8
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What Cooper doesn't understand, based on his response quoted above, is that while
it is true that depreciation gets added back to net income, it gets added back at a
gross (pre-tax value), while the effective deduction in arriving at net income is tax
affected. Accordingly there is an inherent mis-match which will affect cash flow and
value if the depreciation add back is not properly correlated with capital
expenditures.
3) Interest Expense and Debt
a) See discussion above under Utilization of WACC Model.
b) When asked about the concept of personal guarantees and their impact on interest
rates, Cooper stated that he did not consider this a factor in his analysis and noted
that personal guarantees are common.
He again misses the point and the critical significance to the method he chose to
value the invested capital.
The whole point in an invested capital model is to utilize equity and debt components
based on their market based costs to the business being valued. Debt which
requires a personal guarantee as part of its issuance, takes on the attributes of
equity. This means that the risk component of this form of capital is effectively
allocated to the business owner by being transferred from the lender back to the
business owner(s) - via their personal guarantee. If risk rises - cost rises.
4) Working Capital
a) It appears that Cooper calculated the change in related party receivables at
$601,249, rather than at $547,776, which affects the change in working capital for
the year ended June 30 201 O by over $53,000. This potential error rolls through and
affects all future years in his valuation analysis.
b) Cooper likely understates the required working capital additions because he uses an
average change in working capital across time periods encompassing dramatically
different financial results without any substantive analysis.
Calculation of Goodwill

1) Adjustments to value
a) Property and equipment
Cooper acknowledged during his first deposition that all values should be based on
market. In his revised repost he has attempted to construct a "market value" for
property and equipment utilizing property tax assessments from Clearwater County.
While property assessors are supposed to reflect property on their rolls at market
value, they are only required to visit properties once every five years. That visit does
not generally involve a complete inspection of the property. Cooper acknowledged in
his second deposition that he does not know how the tax assessor determined value.
The primary focus of property tax assessments is to allocate property taxes not to
formally determine an arms-length conclusion of value.

9
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Cooper affirmed that he does not possess credentials or certifications that would
support his determination of the value of real property.
b) Subtraction of other assets
As discussed in Opinion 1, it is economically reasonable to consider only stock
(inventory), plant & equipment, land & buildings, and goodwill in a determination of
the "valuation price of the business" if those are the only assets that would be
expected to be transferred in a sale, or in other words if these items are the focus of
the deal.
If one begins with the total enterprise value as Cooper has alleged to determine from
his DCF model, then from an economic viewpoint, other assets such as cash and
accounts receivable would have to be subtracted in arriving at a determination of
"goodwill."
c) Stockholders Equity and Interest Bearing Debt
As mentioned above, the values calculated are based on the income stream utilized.
If all interest paid by the company is embedded in the cash flow, then the resulting
measure of value will be all interest bearing debt, not just the "value" of long-term
debt.
2) Cooper's ultimate value conclusion creates a value element, which from an economic
perspective, does not exist.
As illustrated in Schedule 2, adding Cooper's goodwill calculation to the balance sheet
of NFO creates an equity value that exceeds the enterprise value conclusion developed
by his DCF model.

SUPPORTING DATA
My opinion is based upon the above noted sources and information and/or documents identified
in Table 1.
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OPINION 3 - LOST EARNINGS
The alleged economic losses calculated by Cooper related to the future wage loss claims of
Jeffrey Huber contain significant errors, faulty assumptions and calculation methodologies
rendering the analysis overstated and unreliable.
This opinion is based upon:

Capacity
1) It is my understanding that the proper measure of damages is the loss of earnings
capacity, which may be generally characterized as the difference between the amount
the plaintiff was capable of earning before the alleged wrongful act(s) and that which he
is capable of earning thereafter.
Cooper does not appear to be qualified by either training or experience to opine on
earnings capacity. Even if he were qualified to address earnings capacity, Cooper
admitted during his first deposition that he did not perform any independent analysis
In addition, Cooper
regarding Mr. Huber's prior or current capacity to earn.
Mr. Huber may be
which
for
available
jobs
of
review
no
done
had
he
that
acknowledged
qualified.
Instead, his calculations are based solely upon the information communicated to him by
Mr. Huber.

Earnings
1) Cooper based Mr. Huber's lost wages on a $180,000 base and a $20,000 bonus, though
he acknowledged during his first deposition that he had not seen any evidence that
would support a bonus payment.
The most recent W-2 form provided reflected earnings of $180,000.
2) Cooper includes, as part of Mr. Huber's lost earnings, a benefit calculation based upon
Social Security and Medicare taxes. While these taxes represent a cost to the employer,
the inclusion of the full amounts as part of benefits to the employee is not a proper
measure of the actual benefit lost by the employee.
3) Lost wages (to the extent they are appropriate) are overstated due to lack of
consideration of a standard work life expectancy adjustment.
All workers can expect periods of separation from the work force because of voluntary or
involuntary events such as career changes, voluntarily breaks in labor force
participation, choosing to exit the labor force for retirement or disability as examples.
These periods of separation can be measured by a person's statistical work life
expectancy. Gary R. Skoog and James E. Ciecka report the statistical work life
expectancies for workers by gender and educational attainment in "A Markov
(Increment-Decrement) Model of Labor Force Activity: Extended Tables of Central
Tendency, Variation, and Probability Intervals."
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The Skoog and Ciecka Years to Final Separation tables calculate the total number of full
years that a person will work between their age at separation from employment and the
time they would permanently leave the work force had the separation not occurred. Built
into these tables are periods of time a person may be temporarily out of the work force.
For example, one may leave the work force due to illness, injury or job loss unrelated to
this case. The years to final separation for an average male worker in the workplace at
42, who has completed high school, is approximately 22.4 years.
In order to estimate the time working, the statistical work life expectancy is compared to
the years to final separation to calculate the expected percentage of the year an
individual will work.
An average male worker in the workforce at age 42, with a high school degree, has a
statistical work life expectancy of approximately 18.4 years. The ratio of this work life
expectancy to the years to final separation is equal to approximately 82% (18.4 years /
22.4 years).
Mitigation

1) By assuming that Mr. Huber would not be able to obtain a position consistent with his
background, education and experience, Cooper has overstated Mr. Huber's alleged
losses.
Cooper acknowledged during his first deposition that he did no independent analysis or
evaluation of the job prospects for Mr. Huber, but rather relied entirely on the level of
mitigation wages that Mr. Huber told Cooper he thought he could obtain.

SUPPORTING DATA
My opinion is based upon the above noted sources and information and/or documents identified
in Table 1.
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Table 1: Supporting Data
1) Amended Complaint.
2) Answer to Amended Complaint
3) Protective Order
4) Valuation Analysis and Report as of August 1, 2012 prepared by David Cooper dated July
30, 2013.
5) Report calculating lost earnings prepared by David Cooper dated August 5, 2013.
6) Various business valuation publications such as those published by James Hitchner and
Ibbotson.
7) Lightforce USA, Inc. Company Share Offer bates numbered NF00697 to 698.
8) Deposition transcripts and/or related materials of the following:
•
•
•

•
•
•

Deposition of Jeffrey Edward Huber dated May 14, 2013 and Exhibits 1-20
Deposition of Raymond "Ray" Dennis dated May 15, 2013 and Exhibits 21-26
Deposition of David Cooper
Dated August 26, 2013 and Exhibits 101 through 113
Dated October 8, 2012 and Exhibits 114 through 127
Exhibits 27-32 to the deposition of Monika Leniger - Sherratt
Exhibits 33-37 to the deposition of Hope Coleman
Exhibits 38-39 to the deposition of William Borkett

9) Various financial documents of Lightforce USA, Inc. consisting of income tax returns,
general ledger reports, etc. identified by bates numbers:

•

•
•
•
•
•

NF00001 to
NF00752 to
NF02173 to
NF02467 to
NF02585 to
NF00752 to

NF00230
NF00816
NF02461
NF02473
NF020044
NF00816

10) Other financial documents (not bates stamped) of Lightforce USA, Inc. consisting of
income tax returns:
•
•
•
•

U.S.
U.S.
U.S.
U.S.

Corporation
Corporation
Corporation
Corporation

Income Tax Return,
Income Tax Return,
Income Tax Return,
Income Tax Return,

Form
Form
Form
Form

1120 for
1120 for
1120 for
1120 for

the tax year
the tax year
the tax year
the tax year

1997
1998
1999
2009

11) Form 1099-G received by Jeffrey Huber reporting unemployment benefits paid in 2012.
12) Form W-2 received by Jeffrey Huber from Lightforce USA, Inc. for 2011.
13
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13) Determining Economic Damages; Martin, Gerald, James Publishing Company.
14) The Markov (Increment-Decrement) Model of Labor Force Activity: Extended Tables of
Central Tendency, Variation, and Probability Intervals, Skoog, Gary and Ciecka, James.
15) Various discussions with Gerald Husch, Clay Gill, William Borkett and Ray Dennis.
16) Affidavit of Chad M. Nicholson in Support of Motion for Partial Summary Judgment.
17) Memorandum in Support of Motion for Partial Summary Judgment.
18) Motion for Partial Summary Judgment.
19) Statement of Undisputed Facts in Support of Motion for Partial Summary Judgment
20) Declarations of:

•

•
•
•

•
•
•
•
•

Cory Runia
Gerald T. Husch
Hope Coleman
Jesse Daniels
Kevin Stockdill
Klaus Johnson
Kyle Brown
Mark Cochran
Ray Dennis

21) Defendant Lightforce USA, lncorporated's Statement of Facts
22) Memorandum in Opposition to Plaintiffs Motion for Partial Summary Judgment
23) Reply Memorandum in Support of Motion for Partial Summary Judgment
24) Supplemental Affidavit of Chad M. Nicholson in Support of Motion for Partial Summary
Judgment
25) Various Business Valuation focused books and publications by the Pratt, Hitchner,
Trugman, Grabowski, et al.
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Schedule 1
LIGHTFORCE USA INC.
Statements of Income
6/30/10

6/30/11

6/30/12

Adjusted
6/30/12

Total sales

16,022,186

19,843,985

31,319,008

31,319,008

Cost of sales

10,138,080

12,275,989

18,680,924

18,680,924

Gross Profit

5,884,106

7,567,996

12,638,084

12,638,084

289,315
1,104,568
43,499
16,655
16,292
123,802
37,438
4,283
227,513
160,489
34,931
66,296
551,826
10,938

120,299
1,557,525
49,350
48,427
24,800
235,480
35,749
24,300
245,042
459,069
28,905
354,764
674,967
29,632

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

121,939
1,676,203
145,968
2,637
19,798
427,769
127,496
9,608
307,059
493,260
62,846
438,373

958,142
3,645,987

1,468,457
5,356,766

2,788,559
6,666,746

45,231
(153,292)
2,788,559
6,513,454

2,238,119

2,211,230

5,971,338

6,124,630

5,875
1,200
648
7,723

21,234

4,635

4,635

19,178
40,412

22,745
27,380

22,745
27,380

757,104

1,174,494

2,192,668

2,192,668

1,488,738

1,077,148

3,806,050

3,959,342

Operating expenses:
Officer compensation
Salaries
Repairs and maintenance
Bad debts
Rents
Taxes and licenses
Interest
Charitable contributions
Depreciation
Advertising
Pension, profit-sharing, etc, plans
Employee benefit programs
Consulting fees
Meals and entertainment
Remove Riggins property expenses
Other deductions
Total operating expenses
Operating income (loss)
Other income (expense):
Interest income
Gross rents
Other income
Total other income (expense)
Income taxes (fed, state, deferred)
Net Income (Loss)
Taxes as a% of income
Per Cooper's analysis
Corrected taxes
As corrected
Average of three years

33.7%
872,472
38.8%

45,231

52.2%

36.6%

1,174,494

2,192,668

52.2%

35.6%

36.6%

40.4%
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Schedule 2

Lightforce USA, Inc.
Illustration of Valuation by Cooper

Book
Value
17,589,420
2,640,912
577,096

Current assets
PP& E
Riggins Property
Market value adjustment
Other Assets
Goodwill
Total Assets

20,916,298

Short-term debt
Other current liabilities
Long-term debt
Other long-term liabilities
Total Liabilities

1,274,814
3,803,525
1,382,916
377,991
6,839,246

Equity
Total Liabilities & Equity

Cooper's
Normalization
Adjustments

Cooper's
Adjustment
for
FMV

11,997,661
12,374,689

13,489,448
2,640,912
0
377,028
108,870
11,997,661
28,613,919

0

1,274,814
3,803,525
1,382,916
377,991
~839,246

(4,099,972)
(577,096)
377,028

108,870
(4,677,068)

0

Adjusted
Market
Value

14,077,052

(4,677,068)

_:!2,374,689

21,774,673

20,916,298

(4,677,068)

12,374,689

28,613,919

Enterprise
Value
from DCF
Model

"Excess"
Value

(4,125,906)

17,648,767

4,125,906

The above schedule does not adjust for any of the various errors in Cooper's analysis.
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DENNIS R. REINSTEIN, CPAIABV, ASA, CVA
Education:

University of Idaho
BS Agri-business, 1974
BS Business (Accounting), 1975

Certification:

Licensed in Idaho as CPA, 1976
CVA designation, 1995
ABV designation, 2001
ASA designation, 2003

Career
Experience:

Coles Reinstein, PLLC
Partner

November, 2012 - Present

Hooper Cornell, PLLC
Partner

January, 2002- October 2012

Presnell·Gage Accounting & Consulting
Firm-wide supervisory responsibilities for business consulting services and
electronic data processing services
Boise office
Partner
Moscow office
Partner-in-charge
Lewiston office
Partner
Manager
Staff Accountant

July, 1989 - December 31, 2001
October, 1983 - June, 1989
May, 1980 - September, 1983

1979 - 1980
1975 - 1978

Professional experience includes:
(1) Valuation of small businesses and professional practices.
(2) Assistance to clients with the analysis of business operations and
significant business transactions. These include negotiations on purchase
and sale of a business or business segments, including assistance with
valuation of business entities.
(3) Design and assist with implementation of financial accounting and control
systems for various clients served by the firm.
(4) Supervision of accounting and auditing services provided by the firm's
professional staff and consultation on procedures and methods of providing
client services.
(5) Member of team conducting review of complex mainframe and
microcomputer accounting systems.
(6) Co-authored and presented eight-hour course on cash management.
Presented other client educational seminars and seminars to other service
professionals such as bankers and attorneys.
(7) Duties as a partner-in-charge included the responsibility for managing an
office and personnel in accordance with firm policies.
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DENNIS R. REINSTEIN, CPAIABV, ASA, CVA (Continued)
Career
Experience
continued:
Farmer's Home Administration -Assistant County Supervisor, 1974.
Duties included:
(1) Evaluation of credit applications and preparation of application
packages for review and approval.
(2) Residential real estate and farm appraisals.

Professional
Memberships
and Activities:
Idaho Society of CPAs, current member
Past Chairman of Management of an Accounting Practice Committee
Prior Member of Committees on
Public Relations
Continuing Professional Education
Relations with Bankers
Northern Chapter of Idaho Society of CPAs, past president
American Institute of CPAs, current member
American Society of Appraisers, current member - Business Valuation
National Association of Certified Valuation Analysts, current member
Continental Association of CPAs, Past Chair of Litigation Services Committee
and Information Technology Committee
Boise Estate Planning Council, current member, Past - President, Vice
President, Treasurer, Secretary and Program Chairman

Prior Public Service
and Community
Activities:
Boise Chamber of Commerce
Member of Small Business Recognition Sub-committee
Member of Small Business Education and Advisory Sub-committee
Chair of Small Business Committee
Member of Garden City Chamber Council
Discovery Center of Idaho, Vice President of Board
Kiwanis
Moscow Chamber of Commerce
President, Vice President, Treasurer & Board member
Moscow Executive Association
Moscow Rotary
Lewiston Chamber of Commerce
Lewiston Jaycees
Held various offices & a member of Board of Directors
Prepared and presented accounting seminars for Human Advancement's
Inc., Minority Contractors Awareness Seminars and the Lewis-Clark
Homebuilders Association.
Taught night classes in bookkeeping at the Clarkston Branch of Walla Walla
Community College.
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PRIOR TESTIMONY - DENNIS R. REINSTEIN, CPAIABV, ASA, CVA

The following is a list of cases in which I have given recorded testimony in the last four years.

1)

Darel Hardenbrook, et al. v. United Parcel Service, Co.
Trial - Boise, Idaho - January 2010

2)

Jean-Michel Thirion, et al. v. Brenda E. Sangster.
Hearing on Fees - Boise, Idaho - December 201 O

3)

The City of Meridian v. Petra Incorporated
Trial - Boise, Idaho - March 2011

4)

Tim Hopkins v. Advantage Sales and Marketing Holdings, LLC
Trial - Boise, Idaho - December 2011

5)

Rodney Shaddox, et al. v. Daryl Kent Maccarter, M.D.
Deposition - Boise, Idaho - January 2012

6)

Profits Plus Capital Management, LLC, et al. v. Jeffrey Podesta, et al.
Trial - Boise, Idaho - February 2012

7)

Michael Arevalo v. SafeScan Imaging Services, LLC, et al.
Deposition - Boise, Idaho -April 2012
Court Hearing on Qualifications - Emmett, Idaho - May 2012
Trial - Emmett, Idaho - May 2012

8)

Peggy Cedillo v. Farmers Insurance Company of Idaho
Deposition - Boise, Idaho - October 2012

9)

Randy Hoffer and Galyena Hoffer v. Stanley J. Waters, M.D., et al
Deposition - Boise, Idaho - July 2013

10)

Elaine Jensen Lemon v. Jerry Kenneth Lemon
Arbitration - Boise, Idaho - August 2013
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PUBLICATIONS/PRESENTATIONS - DENNIS R. REINSTEIN, CPAIABV, ASA, CVA
The following is a list of publications I have authored or co-authored over the last 10 years.

1)

Litigation Questions, Problems & Solutions: The Bench, Bar and Clients Speak Out.
Participant on the client panel - presented to the Idaho State Bar Litigation Section on
January 10, 2003.

2)

Using Business Valuations To Build An Estate - presented to the Boise Estate Planning
Council on November 3, 2003.

3)

Business Valuation Basics - presented to the Boise Wells Fargo Business Bankers
meeting on December 5, 2003.

4)

Business Valuation Basics: How to Use Valuation/Financial Theory to Increase the
Value of Your Business - presented to TechHelp, Manufacturers Luncheon on January
28, 2005.

5)

Tax Planning for Sales of Real Estate - sponsored by Premier Alliance on March 16,
2005.

6)

Valuation and Credit Analysis: Similarities and Differences - presented to Boise area
U.S. Bank business bankers on May 11, 2005.

7)

The Guideline Publicly Traded Company Method and The Market Value of "invested"
Capital: Should Market Value of "Stakeholder" Capital be the Appropriate Reference Business Valuation Review; Summer, 2006.

8)

A Hybrid Restricted Stock/Pre-lPO Data Point: Lack of Marketability Discount for
ESOP's. - Business Valuation Review; Summer, 2007.

9)

Pension Plans and Closely-Held Companies: Valuing Tricky Assets in Divorce presented to the Idaho State Bar Association on May 9, 2008.

10)

Considerations in Starting a Dental Practice a)
b)
c)
d)
e)

Presented to
Presented to
Presented to
Presented to
Presented to

Idaho State University Dental School, November 11, 2008
Idaho State University Dental School, January 12, 201 O
Idaho State University Dental School, June 20, 2011
Idaho State University Dental School, March 19, 2012
Idaho State University Dental School, January 14, 2013

11)

Co-presenter on damages in Personal Injury litigation to various Treasure Valley area
law firms - 2009.

12)

An Update on Proposed IRS' Appraiser Penalty Procedures - published in ISCPA
Adjusting Entry, April 2010.

13)

Co-presenter in "Accounting 101 Seminar for Attorneys" - sponsored by the National
Business Institute, Boise, Idaho August 12, 2010.
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PUBLICATIONS/PRESENTATIONS- DENNIS R. REINSTEIN- continued

14)

Co-presenter in "Buy-Sell Agreements: Recipe for Success or Roadmap to Ruin?" a) Presented to the Idaho State Bar - 201 O Advanced Estate Planning Seminar,
September 11, 2010.
b) Presented to the Business and Corporate Law Section of the Idaho State Bar,
September 14, 2011.
c) Presented to the Business Group of Holland & Hart, LLP, September 28, 2011.

15)

Co-presenter in "So You Think You Want To Be An Expert Witness?" - sponsored by
the Idaho Society of CPA's, Boise, Idaho November 4, 2011.

16)

Inn of Court Program - participant on Lou Racine Team - presentation on "Overcoming
Jury Bias Against Paid Experts & How to Utilize that Bias Against Your Opponent's
Experts" - Boise, Idaho April 18, 2012.

QUALIFICATIONS - DENNIS R. REINSTEIN, CPAIABV, ASA. CVA
See curriculum vitae attached.

COMPENSATION - DENNIS R. REINSTEIN, CPAIABV, ASA, CVA
Hourly rate of $315 plus out-of-pocket costs.
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, TSB No. 8895
MOFFATT, THOMAS, BAR RF.TT, ROCK &

Fmws, CHARTERELJ
101 S. Capitol Blvd., 10th Floor
Post Office nox 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.co111
ajr@moffatt.cotn
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF TI-IE SECOND .JUDICIAL DISTRICT
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY Of CLEARWATER

JEFFREY EDWARD HUBER, an i11dividual,
Case No. CV-2012-336
PlaintifC
vs.
LlGHTFORCE USA, INCORPORATED,
a. Washington corporation, doing busi11ess as
NIGHTFORC.F OPTICS,

DEFENDANT'S MEMORANDUM IN
OPPOSITION TO PLAINTW}"'S
SECOND MOTION IN LIMINE
FILED UNDER SEAL

De fondant.
Dt:ifendant Lightforce USA, Incorporaled ("Lightforce") hereby submits the
following Memorandtun in Opposition to Plaintill':s Motion in Limine to exclude .losh Goodwin

und Tony Paul from testifying at trial.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
SECOND MOTION IN LIMINE- 1

Client·30554(;l2 1
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I.

INTRODUCTION

According to Plaintiff, Jeffrey E. Huber ("PlaintiiT' or "Huber'), he is entitled to
more than $3.5 million tlollar!'.l 1 in benefits under the Company Share Offer ("CSO") as a result
of his termination from employment.

Lightforce obviously disagrees.

The reasons for

Lightforce's disagreement are three fold: First, T.ightforcc asserts that the forfeiture provision in
the CSO contains a valid and enforceable forfeiture clause. That clause provides that if Plaintiff
was terminated for unsatisfactory performance, Plaintiff would lose all goodwill. Second, that
even in the 1::vt.mL the forfeiture clause is deemed uncnforccahlc or invalid, Plaintiff is not entitled

to compensation during his periods of disloyalty to the Company. In this regard, Lightforce
plead, as an affim1ative defense, application of the faithless servant doctrine. Third mid finally,
Lightforce plead the after acquired evidence rule as

ru1

affirmative defense. The "aller-acquired

(or discovered) evidence rule" is a defense available to an employer to limit damages and is
available "where after termination, it h; discovered that the employee has engaged in a

wrongdoinii th.at would have resulted in the lem1inalion of the employee.
In this case, Lightforce has offered Josh Goodwin and Tony Paul as witneF:ses to
testify as to specific objective examples of the Plaintiff's wrongdoing: ( 1) solicilalio11 of drugs

on c.ompany property, and (2) the theft of vehicles that directly relate to Plaintiff's unsatisfactory

perfom1ance as the Vice President of Lightforce, as well as examples of his faithless service to
Lightforce.

1

As demonstrated in the briefing before this Court, Lightforcc vehemently denies that
Plaintiff is entitled tu uny amount under the CSO. Lightforce further denies that Plaintiff is
entiLle<l Lo value any alleged goodwill as of August 1, 2012, during a. period where Plaintiff was
performing no services to Lightforce and was on notice or severance leave.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO PLAINTIFF'S

SECOND MOTION IN LIMINE- 2

Cli01lt.3055462. 1
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The testimony offered by Mr. Goodwin and Mr. Paul is relevant not only to the
issue of unsatisfactory perfonnance, but also to Lightforce·~ defenses. Specifically, Lightforce
intends to introduce evidence at trial that the Plaintiff, in his role as Vice President and an officer
of Lightforce, did solicit Mr. Goodwin, a subordinate employee, to procure and provide him with

marijua11a on company property on several occasions. Separately, Lighlfon:e also intends to
introduce evidence at tt-ial that Mr. Huber traded company vehicles to Tony Paul for paint job on
his own personal vehicles.
During the October 15, 2013 hearing, Plaintiff requested that this Court exclude
three persons identified by Lightforce as trial witnesses. Notably, two of these three witncss<..:s
were Josh Goodwin and Tony Paul. This Court denied Plai11tiff's request but required that

I ,ightfi.1rce identify and rnake available for either interview or <leposition the witnesses
complained of. notably Tony Paul and Josh Goodwin.

Following the hearing, Lightforcc

provided Plaintiff with a summary expected testimony of Mr. Goodwin and Mr. Paul. Lightforcc
further made Mr. Paul and Mr. Goodwin available for deposition that sa1rn..: alkmuon. In facl,
Lightforce agreed to permit Plaintiff to use the court rep()l'ter hired by Lightforcc in order to
preserve the testimony of another witness so that Plaintiff could depose Mr. Paul and
Mr. Goodwin on the record.

Now, upon hearing the damming testimony against Plaintiff,

Pla111tiff attempts to exclude the testimony under the ralse premise that it is irrelevant and
prejudicial.
To be clear, the testimony is pr~judicial. Mr. Goodwin testified at deposition, and
is expected to testify at trial, that the Plaintiff not only used marijuana, but solicited him on a
number of occasions procure and supply him with marijuana during company hours and on
company pre.mises.

Mr. Paul testifa:<l at d~position, and is expected to testify at trial, that
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Mr. Huber traded him two Lightforec company vehicles in exchange for Mr. Paul's agreement to
provid.e personal services lo Mr. Huber.

However, Lightforce is not attempting to offer the

testimony tu impugn Plaintiff's rcputatio11 or simply to prove the truthfulness or non-truthfulness

of Plaintiff.2 The evidence directly relates to whether Plaintiff was performing satisfactorily as a
senior ma11.a.ger and whether Plaintiff was breaching duties to his employer.

II.

STANDARDS

Lightfon.:e has asserted, as its eighth ;.tffinnative defense, that "Plainti rrs claims
are barred in whole or in part by application of the after-acquired evidence ruk." Answ~r to

Amended Complaint, p. 8. As demonstrated in Lightf<JTce's Trial Brief filed October l, 2013, in
the ERTSA context, the "after-acquired" evidence doctrine has been applied to establish a
plaintiff's unworthiness to receive benefits even though the employer may have terminated the
employee's employment for a discriminatory reason. See Argenbright v. Zix Corp_, CTV. 3:04-

CV-1061-TT, 2005 WL 1421775 at *2 (N.D. Tex. June 14, 2005), citing Moos v. 8quaren Co.,

72 F.3d 39, 42-43 (6th Cir. 1995). As the court in Argenbright recognized, "the purpose of the
after-acquired evidenc.e doctrine is to cut off relief from the date the. legitimate discharge would
have occurred.'' Argenbright; 2005 WL 1421775 at *2, citing Shattuck v. Kinetic Concepts, Tnc.,
49 F.3d 1106, 1109 (5th Cir. 1995) (ADEA case).

ln additio11 to the testimony of Mr. Goodwin and Mr. Paul being relevant tu the
issue of both unsatisfactory performance and Lightforce's faithless servant defense, Lightforce

} To the extent that Plaintiff has previously le::;tified under oath that he neither solicited
illegal drugs during company time nor sold company vehicles for his own gain, Lightforce
submits that it is entitled to impeach Plaintiff.
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intends to offet the testimony of Mr- Goodwin and Mr_ Paul in support or its asse1iion of the
atler-acquired evidence doctrine.
Ill.
A.

ARGU M.ENT

Plaintiff Testified that Theft and Dru~ Use on Company Property
Constitutes "Unsatisfactory Performance."

This Court need look no n.1rther than Plainl.iff's own testimony in this case to
determine that drug use on company property and conversion of company property for personal
gain are concrete examples of unsatisfactory pedormance. On May 14, 2013, Lightforce look

Plaintiff's deposition. ,')'ee Deposition Transcript of Jeffrey R Huber ("Huber Dep.")_ As part

or

his testimony~ the Plaintiff testified as lbllows:
Attorney Husch. Okay.· ·Do you believe it would be unsatisfactory
perl.onnance for a senior manager to commit an act of theft or
inappropriate removal of possession of company property?
Plaintiff Y~s.
Altomey Husch. Do you believe it would be unsatisfactory
perfonnance for a senior manager to work at Lightforce under the
influence of alcohol or illegal drugs?
Plaintiff. Yes, if you're working.

Huber Dep., 118:11-19. See also Huher Dep., 129:8-11 ( "unsalisfactory performance, stealing,
not doing your job, not attending,
B.

rl()t

coming in.").

Plaintiff's Solicitation and Drug Use on Company Property and Conversion
of Company Vehicles Is Evidence of Mr. Huber,s Faithless Service to
l.ightforce.
On June 7, 2013, T,ig:htforce filed its Answer to Amended Complaint. As part of

its Answer to Amended Complaint, Lightforcc asserted the faithless servant doctrine as an
affirmative dd'ense. Specifically, Lightforce plead:
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lf thc Court concludes that the Company Share Offer is an ERISA
Plan, Plaintiffs claims related to enforcement of the Company
Share Offer are ba1Ted in whole or in part by the federal common
law faithless servant defense.
Amended Answer, p. 8 (Tenth Defense). ln the pleadings bcfom this Court, as well as recently
in Lightforcc's Trial MemMandum, I ,ightforce explained that:
Even 11' Plaintiff were able to persuade this Court that
(1) Plain ti ff" s rights under the CSO vested in 2006, and (2) the
forfeiture provision in the CSO is unenforceable for lack of
objective criteria, Lightl'orce is still entitled to withhold top-hat
benefits accmed during the peiioc.l of a beneficiary's disloyalty.
See Tyco Int'!, Ltd v. Kozlowskij 756 F. Supp. 2d 553 (S.V. N.Y.
2010).
Lightforce USA, lnc.;s Trial Btief ("'LFUSA Trial Brief'), pp. 28-29. Specifically, the Court in
Tyco concluded that "vesting provisions have nothing to c.lo with whether there can be forfeiture

based on wrongdoing. Witho~1t a clear nonli.irleilure provision, under fedeml common law, a11
employer is entitled to withlwld top hat plan beneflt'i accrued during the period of a
be11eficiary's di'iloyalty.;•

Tyco, 756 F. Supp. 2d at 565 (emphasis added), citing Ararnon,v v.

United Way of Am .• 28 f1.Supp.2d 147. 172 (S.D.N.Y.1998) rev'd in part on other grciut1ds,
Aramony, 191 F .3d 140. "The primary purpose of this remedy, the 'faithless servant doctrine,' is

to deter disloyal conduct, so 'that all temptation shall be removed (rom one a<.;Ling in a fiduciary
capacity to abuse his trust or seek his own advantage in ihc position which it affords him."'
1:vco, 756 F. Supp. 2d at 559, citii1g Rohert Reis & Co. v. Volek, 151 A.O. 613, 136 N.Y.S. 367,

369 (1st Dcp;t 1912).
As demonstrated in the briefing, as well as the deposition transcript of
Josh Goodwin attached to Plaintiffs motion in Ii.mine, Lightforce intends to introduce e.vjcJence,
as part of its faithless servant defense, that Mr. Huber, a Vice President and offkeT ofLightforcl:l,
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solicited a subordinate to supply him with marijuana on company prnperty. Lightforcc intends to
introduce testimony of Mr. Goodwin that the solicitation occurred on company property and that

Plainliff told Mr_ Goodwin he could leave on company time to obtain the marijuana.
Mr. Goodwin will further testify that th.is was not an isulaled incident, hut occurred three to fi:)ur
times at the company premises. Needless to say, illegal activity conducted by a Vice President
of a company, during company time and on company property, breaches the duty owed to the
employer. lt is also axiomatic that a Vice President's solicitation of an illegal substance from a
subordinate and instructing thal subordinate to leave to obtain illegal substances on the company
din1e is a blatant breach of the duty ofloyally and fidelity owed.

Separately, Lightforce intends to offer the testimony of Tony Paul that on two
separate occasions the Plaintiff traded company vehicles to Mr. Paul in return for paint jobs on
Plaintiff's personal vehides.

See Deposition transcript of To11y Paul attached to Plaintiff's

Motion in Limine.
Ts this testimony damming? AbsolLttdy. Js it unfairly prejudicial? Lightforcc
submits that it is not.

Lightforce is not offering Plaintiff's solicitation of mar~jmma and

conversion of company property in an attempt to impugn Plaintiff's character. Lightforce is
offering the testimony as objective evidence that Plaintiff breached the duties he owed to
Lightforce and that such breaches are serious enough to deny the Plaintiff the benefits he seeks.
Put Jifforently, that Plaintiff is not entilled to an allegl:<l $3.5 million dollars over and above his
substantial salary and receipt or benefits during the time that he was converting property from his
employer and conducting illegal aclivity as a Vice President and o1licer of Lightforc~.
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Plaintiff's Sol.icitation and Drugs on Company Property nnd Conversion ot"
Company Vehicles ls Additional Evidence that May be Used to Support
Application of the After Ac(Juired Evidence Rule

Contrary to Plaintiff's contenlions, Mr. Dennis did not testify that Plaintitrs
purchase of marijuana on company properly did not constitute a terminable offense. Mr. 0(mnis
testified that "Rumors are not what you would make a decision like that on.'' Se<: Memorandum
In Support of Plaintiffs Second Motion in Lirnlnei p. 4, citing excerpts of the Deposition

or

Raymond Dennis at 147: 17. Moreover, the fact that Lightforce was in the dark about the fact

that Plaintiff converted company vehicles unlil approximately six weeks ago does not nmder this
fact irrelevant. Lightforcc cannot be penalized for the fact that Plaintiff failed to mention that he
converled company vehicles. Applying the doctrine of after-acquired evidence, the testimony is

extremely relevant to the issue of whether LighUorce would have:: tem1inatcd Plaintiff had the
facts been known.
lV.

CONCLUSIO N

For the rcas011s 1;et forth herein, Plaintiffs second motion in Ji mine should be
denied.
DATED this 18th day of October, 2013.
Mcm·"ATI, THOMAS, BARRETT, ROCK

&

Fl.ELDS, CHARTERt::D
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CERTIFlCA TE OF SERVICE
I HERE BY CERTI FY that on this 18th day of October, 2013, I caused
a true and
correct copy of the forego ing DEFE NDAN T'S MEMO RAND
UM IN OPPO SITIO N TO
PLAIN TIFF' S MOTI ON IN LIMIN R to be served by the
method indicated below, and
addressed Lo the following:

JdfR. Sykes
Chad M. Nicholson
Mt::ULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-97 12
Allorncys.for Plaint tfl

Honorable Micha d J. Griffin
District Judge
Second .Judicial District, State ofldah o
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) lJ .S. Mail, Postag e Prepai d
( ) Hand Delive red
( ) Oven1ight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepai d
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,
vs.

)
)
)
)
)

CASE NO. CV2012-336

COURT MINUTES

)

LIGHTFORCE USA, INC.

)
)

Defendant.

_ _ _ _ _ _ _ _ _ _)

)
)

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 10/21/2013 Tape: CD476-2
Time: 9:02 A.M .
Subject of Proceeding: Court Trial - Day 1

-------------------------------------------------------------------FOOTAGE:
9:02

Honorable Michael J. Griffin, District Judge presiding. Parties present by phone:
Jeff Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Gerald T. Husch and Andrea Roschalt, Attorneys for the defendant; Ray Dennis
of Lightforce, USA. Court advises this is the time set for a Court Trial. Court
further advises all witness will be excluded. Mr. Sykes advises Lori Huber is
present and may be called as a witness. Court advises Ms. Huber will need to
be excluded.

9:04

Court speaks of the schedule he will follow - Court will begin at 8:30 a.m. each
morning until 5:00 p.m. with the exception of Tuesday, Court will recess at 4:00
due to Mental Health Court. Court further advises he was on vacation on Friday
and did not review the Motion in Limine nor has he reviewed the motion just filed .
Court advises if counsel has an objection to a witness to raise the objection
when the witness is called.

9:05

Plaintiff waives opening remarks .

9:05

Mr. Sykes calls Jeffrey Huber, sworn.

9:06

Mr. Sykes conducts direct-examination of the witness.

Christy L. Gering
Deputy Clerk
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9:14

Court advises he is not related to Denny Griffin.

9: 14

Mr. Sykes continues with direct-examination of the witness.

10:29 Court is in recess for 15 minutes.
10:44 Court reconvenes with all parties present.
10:44 Mr. Sykes continues with direct-examination of the witness.
11 :33 Mr. Husch objects to questioning regarding the Night Force catalog.
11 :33 Court overrules the objection.
11 :33 Mr. Sykes continues with direct-examination of the witness.
11 :52 Mr. Sykes introduces Plaintiff's Exhibit P-1 and offers for the admission.
11 :52 Court admits Plaintiff's Exhibit P-1 with no objection.
11 :52 Mr. Sykes continues with direct-examination of the witness.
12:01 Court is in recess until 1:10 p.m.
1: 10

Court reconvenes with all parties present.

1: 10

Court advises there are some additional people present in the Court room and
inquires of counsel if they are potential witnesses .

1: 10

Counsel advise they are not potential witnesses.

1:11

Mr. Sykes continues with direct-examination of the witness.

1:18

Mr. Sykes introduces Plaintiff's Exhibit P-2 and offers for the admission.

1: 19

Mr. Husch objects to the admission of Plaintiff's Exhibit P-2 .

1: 19

Court admits Plaintiff's Exhibit P-2 .

Christy L. Gering
Deputy Clerk
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1:20

Mr. Sykes continues with direct-examination of the witness.

2:05

Court is in recess until 2:20 p.m.

2:21

Court reconvenes with all parties present.

2:21

Mr. Sykes continues with direct-examination of the witness.

2:31

Mr. Sykes introduces Plaintiff's Exhibit P-4.

2:32

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-4.

2:32

Court admits Plaintiff's Exhibit P-4 with no objections.

2:32

Mr. Sykes continues with direct-examination of the witness.

2:39

Mr. Sykes introduces Plaintiff's Exhibit P-8.

2:40

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-8.

2:32

Court admits Plaintiff's Exhibit P-8 with no objections.

2:41

Mr. Sykes introduces Plaintiff's Exhibit P-7 . Mr. Sykes questions the defendant
regarding Plaintiff's Exhibit P-7.

2:46

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-7.

2:46

Court admits Plaintiff's Exhibit P-7 with no objections.

2:47

Mr. Sykes continues with direct-examination of the witness.

3:26

Court is in recess for 15 minutes.

3:41

Court reconvenes with all parties present.

3:41

Mr. Sykes continues with direct-examination of the witness.

Christy L. Gering
Deputy Clerk
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3:46

Mr. Sykes introduces Plaintiff's Exhibit P-15 & 16.

3:47

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-15 & 16.

3:4 7

Court admits Plaintiff's Exhibit P-15 & 16 with no objections.

3:47

Mr. Sykes continues to conduct direct-examination of the witness .

4:07

Mr. Sykes introduces Plaintiff's Exhibit P-22.

4:08

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-22.

4:08

Court admits Plaintiff's Exhibit P-22 with no objections.

4:08

Mr. Sykes continues to conduct direct-examination of the witness.

4:21

Mr. Sykes introduces Plaintiff's Exhibit P-21.

4:21

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-21.

4:21

Court admits Plaintiff's Exhibit P-21 with no objections.

4:21

Mr. Sykes continues to conduct direct-examination of the witness.

4:33

Mr. Sykes introduces Plaintiff's Exhibit P-23. Mr. Sykes questions the witness
regarding the exhibit.

4:36

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-23.

4:36

Court admits Plaintiff's Exhibit P-23 with no objections.

4:37

Mr. Sykes continues to conduct direct-examination of the witness.

4:38

Mr. Sykes introduces Plaintiff's Exhibit P-24. Mr. Sykes questions the witness
regarding the exhibit.

4:40

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-24.

Christy L. Gering
Deputy Clerk
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4:40

Court admits Plaintiff's Exhibit P-24 with no objections .

4:40

Mr. Sykes continues to conduct direct-examination of the witness .

4:42

Mr. Sykes introduces Plaintiff's Exhibit P-29. Mr. Sykes questions the witness
regarding Plaintiff's Exhibit P-29.

4:40

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-29 .

4:40

Court admits Plaintiff's Exhibit P-29 with no objections.

4:49

Mr. Sykes identifies and offers for the admission of Plaintiff's Exhibit P-30.

4:49

Court admits Plaintiff's Exhibit P-30 with no objections.

4:50

Mr. Sykes continues to conduct direct-examination of the witness.

4:59

Mr. Sykes introduces Plaintiff's Exhibit P-31 & P32.

4:59

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-31 & P32.

4:59

Court admits Plaintiff's Exhibit P-31 & P32 with no objections.

5:00

Colloquy regarding tomorrow's schedule.

5:01

Court advises Court will begin at 9:00 tomorrow as there is a hearing scheduled
at 8:30 for a prisoner.

5:02

Court is in recess .

Approved by:

MICHA J. GRIFFIN
District Judge

Christy L. Gering
Deputy Clerk
COURT MINUTES
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Gerald T. Husch, ISB No. 2548
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND mDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
STIPULATION REGARDING
DEPOSITION PROCEDURE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTIONS,
Defendant.

COME NOW plaintiff, Jeffrey Huber, by and through his counsel of record Chad
M. Nicholson of the law firm MEULEMAN MOLLERUP, LLP, and defendant, Lightforce USA,
Incorporated, by and through its counsel Gerald T. Husch of the law firm MOFFATT, THOMAS,

STIPULATION REGARDING DEPOSITION PROCEDURE - 1

Client:2716051.1

1328

BARRETT, ROCK & FIELDS, CHARTERED, and hereby stipulate and agree that, with respect to the
depositions of Paul Alisaukas and David Holmes:
1. Were taken pursuant to the Idaho Rules of Civil Procedure;
2. That the court reporter would be allowed to be physically located Boise, Idaho
while the deponents were physically located in Australia; and
3. That the court reporter in Boise, Idaho was authorized to administer the oath
to the deponent.
DATED this

JJ\'S'

day of

c2c:khr--

, 2013 .

MEULEMAN MOLLERUP,

LLP

Attorneys for Plaintiff
DATEDthis ?/$~ ayof (Jt',1ui££!1-

,2013.

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

er
Attorneys for Defendant
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CERTIFICATE OF SERVICE

"*'

I HEREBY CERTIFY that on this <}\
day of C)c~
/
, 2013, I
caused a true and correct copy of the foregoing STIPULATION REGARDING DEPOSITION
PROCEDURE to be served by the method indicated below, and addressed to the following:
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

[ ] U.S. Mail
[ o<,_ ] Hand Delivered
[ ] Facsimile
[
] Overnight Mail
[ ] Electronic Mail
gth(a),moffatt.com
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~ Jeff R. Sykes, ISB #5058

0

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
nicho lon@lawi daho .com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

PLAINTIFF'S
SECOND MOTION IN LIMINE

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

[Filed Under Seal]
Honorable Michael J. Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court Order excluding questioning and
testimony on following subject matters:
1.

Allegations that Plaintiff attempted to purchase marijuana;

2.

Allegations that Plaintiff used marijuana; and

3.

Allegations that Plaintiff traded LUSA vehicles for personal services.

PLAINTIFF'S SECOND MOTION IN LIMINE - Page 1
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This Motion is based upon Idaho Rules of Evidence 401 , 402, 403 and 608(b) and Idaho case
law interpreting the same and is supported by the Memorandum in Support of Plaintiffs Second
Motion in Limine and the Declaration of Chad M. Nicholson in Support of Plaintiff's Second Motion
in Limine, filed concurrently herewith as well as the pleadings already on file herein.
ORAL ARGUMENT IS REQUESTED

DATED this 13th day of October, 2013.

MEULEMA

BY:

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of October, 2013, a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208 .345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
]
[
]
[ X]

![

]

:[

]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

[I
I[

]

;[

]

1

I

I

U .S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocounty.org

i

-- - - - - - - - - - - - '
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( .!) ' Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
nicholon(a),lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

DECLARATION OF CHAD M.
NICHOLSON IN SUPPORT
OF PLAINTIFF'S SECOND
MOTION IN LIMINE
[FILED UNDER SEAL]

Defendant.
Honorable Michael J. Griffin

CHAD M. NICHOLSON, declares and states as follows :
1.

I make this declaration based upon my personal knowledge .

2.

I am an attorney of record for Jeffrey Edward Huber, Plaintiff, in the above-

entitled matter.

DECLARATION OF CHAD M. NICHOLSON IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN
LIMINE - Page 1
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3.

Attached hereto as Exhibit A is a true and correct copy of an October 15, 2013 e-

mail I received from Defendant Lightforce USA, Inc.' s counsel.
4.

Attached hereto as Exhibit B is a true and correct copy of the October 15, 2013,

2013 Deposition Transcript of Tony Paul.
5.

Attached hereto as Exhibit C is a true and correct copy of the October 15, 2013

Deposition Transcript of Josh Goodwin.
6.

I declare under penalty of perjury pursuant to the law of the State ofldaho that the

foregoing is true and correct.
DATED this

18th

day of October, 2013.
LLERUP LLP

BY:

effrey E. Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of October, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies) :
~ cr~~

I

u~~Es~

----

Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA

I

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

I
: gth@moffatt.com

--·-·-· -

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[
[X:
[
[

I
'

-

I

·- · -

- -----

[ ]
[

--

--

. ---

--

U.S. Mail

] Hand Delivered

I~
x

~

![

]

Facsimile
Overnight Mail
Electronic Mail

I

_______ . c:r:)}====court@idahocounty.org
~

cholson

\

DECLARATION OF CHAD M. NICHOLSON IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN
LIMINE - Page 3
1:\ 10085.002\PLD\LIMINE (SECOND (CMN DECLARATION) 131018.DOCX

1335

Chad Nicholson
From:

Andrea Rosholt <ajr@moffatt.com>
Tuesday, October 15, 2013 1:44 PM
Chad Nicholson
Jeff R. Sykes; Gerry Husch
Response

Sent:
To:

Cc:
Subject:

Chad,
Josh Goodwin
Availability: We will make Mr. Goodwin available today at 2:00 or 2:30 p.m. or Friday, October 18, 2013 any time after
9:00 a.m.
Mr. Goodwin will be expected to testify as to the events detailed in the Depositions of Ray Dennis, Hope Coleman, and
Jesse Daniels.
Tony Paul
Availability: Mr. Paul will be made available to Plaintiff today at 2:00 or 2:30 p.m. or Friday, October 18, 2013 any time
after 10:00
Mr. Paul will be expected to testify that Jeff gave Mr. Paul Lightforce property in exchange for body shop work and
painting on his personal vehicles.
I will forward Mr. McLaughlin's information shortly.
We will also discuss the remaining points of your email concerning Mr. Ingles as well as Mr. Alisaukas and Mr. Holmes
and will get back to you shortly.
With regard to Mr. Reinstein, we will agree that Mr. Reinstein will be set to be deposed following Mr. Cooper.
Ifl don't hear differently, I will see you at 1:00 p.m.

J. ROSHOLT
101 S. Capitol Blvd., 10th Floor (83702)
PO Box 829
Boise, Idaho 83701
Direct Phone: 208.385.5331
Direct Fax:
208.385.5331
email
ajr@moffatt.com
web
www.moffatt.com

ANDREA

Moffatt Thomas

NOTICl': This e-mail. including attachments, cons\itutes a confidential altorney-client or other conf1clential communication It is not intended for transmission to, or
unauthorizec! persons. If
receipt by,
l,a•1e received ti·,is cernmunication in err'Or. clo not read it Please delete it from your system without copying il. and
by reply e··tnail m by
(20El) 34:3-2000.
that our address record can be corrected Thank you
riotify the
with certain U.S Treasury re(JUiations, we inform you that unless expresslv stated o\herwise anv U.S. federal 18x advice c011tained in this
is not intenlied or vvriUen to be used
cannot be useo by any
the
of avoiding any pona!ties that rnav he)
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Page 1
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER,

an

Case No. CV-2012-336

individual,

1

INDEX

2
3

TESTIMONY OF TONY PAUL

4

Examination by Mr. Nicholson

5

Examination by Ms. Rosholt

PAGE

4, 30

29

6

Plaintiff 1

vs.

7

DEPOSITION EXHIBITS

8

NONE

PAGE

9

LIGHTFORCE USA INCORPORATED,
a Washington corporation,

Page 3

10

doing

business as NIGHTFORCE OPTICS,

11

12

Defendant.

13
14
15

DEPOSITION OF TONY PAUL

16

TAKEN ON BEHALF OF PLAINTIFF
AT OROFINO,

IDAHO

OCTOBER 15,

17

2013

18

2:18 P.M.

19
20

21
REPORTED BY:
ROBIN E. REASON,

22
RDR, CRR,

23

CSR

Notary Public

24
25

Page 2

Page 4

APPEARANCES

THE DEPOSITION OF TONY PAUL was taken on behalf

2

3

4

5
6

7

FOR THE PLAINTIFF:
MEULEMAN MOLLERUP, LLP
BY: CHAD M. NICHOLSON, ESQ.
755 West Front Street
Suite 200
Boise, Idaho 83702
208-342-6066
nicholson@lawidaho.com

8

FOR THE DEFENDANT:
9

10
11

12
13

14
15
16
17

MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, CHARTERED
BY: GERALD T. HUSCH, ESQ.
ANDREA J. ROSHOLT, ESQ.
101 South Capitol Boulevard
10th Floor
Boise, Idaho 83701
208-345-2000
gth@moffatt.com
ajr@moffatt.com
ALSO PRESENT:
Robert Guier
Ray Dennis
Jeffrey Huber
Tiffiny Hudak

2

of the plaintiff on this 15th day of October, 2013, at

3

615 Main Street, Orofino, Idaho, before M & M Court

4

Reporting Service, Inc., by Robin E. Reason, Court

5

Reporter and Notary Public within and for the State of

6

Idaho, to be used in an action pending in the District

7

Court of the Second Judicial District of the State of

8

Idaho, in and for the County of Clearwater, said cause

9

being Case No. CV-2012-336 in said Court.

10
11

AND THEREUPON, the following testimony was
adduced, to wit:

12

TONY PAUL,

13

having been first duly sworn to tell the truth, the

14

whole truth, and nothing but the truth, relating to said

15

cause, deposes and says:

16
17

18
19

EXAMINATION
QUESTIONS BY MR. NICHOLSON:
Q

Good afternoon. Could you please state your

name and spell your last name for the record.

20

A

Tony Andrew Paul, PA U L.

19

21

Q

And Tony, we haven't had a chance to meet. My

20

22

name's Chad Nicholson. I represent Jeff Huber in a

22

23

lawsuit that he's brought against Lightforce.

23

24

24
25

25

18

21

www.mmcourt.com

PAUL, TONY

Have you ever had your deposition taken before?
A

A long, long time ago.

EXHIBIT

I
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Page 5
1

2

Q

2

Actually, let's just go off the record real

3

quick.

5

(Discussion off the record.)

6

(Ms. Leniger-Sherratt left the deposition

7

room.)

8
9

1

highlight some of our ground rules.

3
4

Okay. I'm just briefly going to kind of

MR. NICHOLSON: Q We'll go ahead and go back on the
record, Mr. Paul.

10

Page 7
A

Let's see. Probably five, six months. Before,

that I was what they called a lead.

4

Q

Lead in the machine shop?

5

A

Yes.

6

Q

And how long were you in the lead position?

7

A

Five, six years maybe.

Q

In total how long have you worked at

8
9

Then since you've been deposed once before but

position?

Nightforce?

10

A

Since September of 2005.

11

it's been a while, I'll go over some of the ground

11

Q

Do you recall who was involved in the process

12

rules.

12

13

First and foremost, please make sure you answer

of you getting hired at Nightforce?

13

A

Jeff Huber and Jim Stanton.

Q

Did you know Jeff Huber prior to becoming

14

any of my questions with an audible answer as well. Try

14

15

to stay away from head nods as well as an "uh-huh" or

15

employed at Lightforce?

16

"un-unh." If the question calls for it, if you could

16

A

Yes, I did.

17

please give me a "yes" or "no" answer. Fair enough?

17

Q

When did you first meet Jeff?

18

A

Yep.

18

A

As far as I can remember, it was around 2001.

19

Q

If you don't understand a question that I ask,

19

Q

And just kind of describe for me how you met

20

please feel free to let me know, and I'll do the best I

20

21

can to rephrase that question. Fair enough?

22
23

21

A

Okay.

Q

And with that then, is it fair for me to assume

him. The circumstances, what was the occasion.
A

I used to do what they call black oxiding for a

22

company called Schwab's Screw Machine and several

23

others. And Jeff had approached me about doing some

24

that if you answer a question, that means you understood

24

black oxiding and some steel rings for them.

25

it?

25

When you say "for them," do you mean

Q

Page 6
1

A

Yes.

2

Q

Are you under the influence of any substance

Page 8
2

3

today that would impair your ability to understand my

3

4

questions?

4

5

A

No.

5

6

Q

Under the influence of any substance that would

6

7

7

impair your ability to give truthful answers?

8

A

No.

8

9

Q

Do you have any sort of physical or mental

9

A

For Nightforce.

Q

And did you end up doing some oxiding work then

for Nightforce?
A

No. I could not do the quality or the color

that they were looking for at that time.

Q

At any point in time, 2001 to the present, did

you do any of this oxiding work for Nightforce7
A

I painted some doors for the buildings out

there.

10

condition that may impair your ability to give true and

10

11

accurate testimony here today?

11

did you do any of the oxiding work for Jeff at any of
his personal residences, cabins, anything of that sort?

12

A

No.

12

13

Q

Have you ever been convicted of a felony?

13

14

A

No.

14

Q

A

Going back to your oxiding I guess activities,

I've never worked at any of his personal houses

or anything, no.

15

Q

Have you ever been charged with perjury?

15

16

A

No.

16

2005, how would you describe your relationship with

17

Q

What is your current residence?

17

Jeff Huber in that time period7

Q

In between roughly 2001 through your hire in

18

A

203 North Margerite, Peck, Idaho.

18

19

Q

And how long have you lived there?

19

weren't really friends, whatever you'd say like that at

20

A

Four and a half years, I believe.

20

that point.

21

Q

And how are you currently employed?

21

22

A

For Nightforce Optics.

22

occasions where you spent time together other than maybe
just seeing somebody at a restaurant, passing by?

A

Q

It was basically just acquaintances. We

This four-year period can you recall any

23

Q

What's your current position with Nightforce?

23

24

A

Day shift machine shop supervisor.

24

A

And how long have you held this current

25

for Jeff.

25

Q

www.mmcourt.com

PAUL, TONY

Not other than when I had painted the Mustang
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Page 9
1

Suburban. I can't remember if it was for the MR2 or if

2

it was for his tan Toyota, but one of those two we had

'69.

3

traded for the Suburban.

Do you recall approximately when you painted

4

1

Q

2

chance?

3

A

4

Q

5
6
7
8
9

Do you recall the year of that Mustang, by

this Mustang?
A

Around '02, I believe.

Q

Just kind of describe for me how that

circumstance came about.
A

Page 11

I don't remember how he found out I did paint

Q

So to try to help out a little bit. So you

5

mentioned that the Suburban was either for an MR2 or one

6

of the 4Runners; correct?

7

A

Yes. Tan-colored 4Runner.

8

Q

Let's assume it was for the MR2. How would

9

then you have been compensated for the tan 4Runner? And

10

jobs, but he had gotten a hold of me. Or I'd gotten

10

11

ahold of him. I can't remember. And he came down and

11

12

looked at another vehicle that I was painting to look at

12

13

the quality of work to see if it was something that he'd

13

had paid me in cash for it. And then I can't

14

be interested in having me do his car for him.

14

remember -- there was another time that I re-did some

15
16

Q

All right. And so then you did ultimately

paint the Mustang.

I understand it may have been vice versa.
A

Let's see. One of those was -- it was a '73

Ford pick-up that was in there. The gray 4Runner, Jeff

15

work on the Toyota for Jeff, but I don't remember what

16

the deal was on that one, on the tan one. When he had
wrecked it, I had repaired it for him. But I don't

17

A

Yes.

17

18

Q

How were you compensated?

18

remember exactly what all was the deal on that one.

19

A

He paid me in cash.

19

can't remember if that was when I ended up with the '73

Q

Did you do any other -- or paint any other

20

21

vehicles for Mr. Huber?

22
23

And let me clarify that. What you understood
to be Jeff's personal vehicles.

20

Ford. I'd have to sit down and really think about all

21

this, because it's kind of confusing. But --

22
23

24

A

Yes, I have.

24

25

Q

How many?

25

Q

Okay. So this -- let's go back to this

Suburban. So who owned the Suburban?
A

I was assuming it was Lightforce or Jeff Huber

had owned it.

Page 10
A
2
3
4
5

There was an MR2. I don't remember the year of

the car. And then there was two Toyota 4Runners.

Q

Do you recall the year when you painted the

MR2?
A

Page 12
1
2
3
4

Q

Was there any sort of a bill of sale done with

that?
A

I ended up with the title eventually for it.

Q

Okay. And let me back up a minute. I guess --

Not right offhand. I'd have to look back and

5

given my experience in buying cars, if there's a car

6

try to figure it out. But I don't remember the exact

6

that's sold, there's certainly a title that does

7

dates. I'm horrible with dates.

7

exchange hands. But oftentimes there's some sort of

8

document, it's often called a bill of sale, that

8

Q

9

10
11

12
13
14

Was it before or after your employment with
Lightforce began?
A
Q

All of these were after. Except for the

12

Okay. And with respect to the MR2, were you
Were you compensated for that work?
Yes.

13

A

No, I did not.

Q

For the '73 Ford pick-up, any sort of

15

documentation other than the title that would describe

16

that transaction?

17

Q

And how so?

17

A

Here's where I get confused. I did so many of

18

19

them, I can't remember which ones we did.

21
22

23
24

25

19

I think the MR2 was for the Chevy Suburban, if
I remember right.

Q

explain that a little bit more for me.
A

It was a company snow plow that they used out

at Nightforce. I believe it was a '76 or '77 Chevy

www.mmcourt.com

20
21

You say "for the Chevy Suburban." What --

Other than the title, did you have any sort of
documentation describing that transaction?

14

18

20

indicates hey, so-and-so is selling this car to
so-and-so.

11

paid for that work? Strike that.
A

9

10

Mustang itself.

15
16

And that's fair.

A

No. It was just kind of a gentleman's

agreement between me and Mr. Huber.

Q

On the Suburban, do you still have that

Suburban?
A

No, I do not.

22

Q

When did you get rid of the Suburban?

23

A

About four years ago. Three years ago.

24

25

PAUL, TONY

Somewhere in there.

Q

But at the time that there was this exchange,

10/15/2013
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Page 13
1

Page 15

did you receive a title to the Suburban then?

the Suburban to --

2

A

No.

2

A

Jeff Middstoke.

3

Q

So when you sold the Suburban approximately

3

Q

-- Middstoke?

A

Yes. I traded it to him as part of a down

4
5
6

four years ago, was title issued to somebody else then?

A

Yes. It was handed to the person that I sold

it to. His name is Jeff Middstoke.

4
5

payment on a place.

6

Q

And so what was the trade value on that?

7

Q

Can you spell the last name for me?

7

A

I believe it was like $3,500.

8

A

M I D D S TO K E, I believe.

8

Q

Did you have any discussions with

9

Q

So how did you end up having title to convey

9

10

then to Jeff?

10

11

A

How did I end up with it?

11

12

Q

Yeah.

12

A

I never received the title. It went straight I

13
14
15

believe from Jeff Huber to Jeff Middstoke.

13
14

Q

And why do you say that?

15

A

Because I had asked Jeff for the title, and

16

17

Jeff Middstoke said he had finally ended up receiving it

17

18

and had titled the Suburban in his name.

16

19
20
21

Q

18

Okay. We've got a couple Jeffs, so I want to

make sure I'm clear -A

Jeff Middstoke ended up with the title from

Jeff Middstoke that you didn't have title to the
vehicle?
A

I told him that I hadn't had it yet but I would

talk to Jeff Huber and get it.

Q

And then did you talk to Huber about getting

the title for the Suburban?
A

Yes, I did.

Q

Tell me about that conversation. Where did it

happen?
A

I believe it was out at Nightforce. Because I

19

just asked Jeff if he happened to have the title for it,

20

and he said that he would get it for me.

21

22

Jeff Huber as far as I knew, and then Jeff Middstoke

22

23

said he had it titled now in his name.

23

Q

Was anybody else present during that

conversation?
A

Not that I can recall.

24

Q

When did -- is it Middlestock?

24

Q

And Jeff Huber never gave you the title;

25

A

Middstoke.

25

correct?

Page 14
Q
2
3
4

5
6
7

When did Middstoke indicate that he'd gotten

the title from Huber?
A

I can't remember the day. It was shortly a~er

he had picked the rig up. Within a month or so.

Q

So how long did you have the Suburban before it

went to Middstoke?
A

Page 16
1

A

No, he did not.

2

Q

Other than Jeff Huber have you discussed this

3

exchange involving the Suburban with any other employee

4

of Lightforce or Nightforce7

5
6

I had it probably a year and a half. Jeff had

8

loaned it to me when I was living up on top of by

9

Reubens, because we had such bad snow up there. So Jeff

A

Not up until all this came about. Then I had

talked to Mr. Dennis and Monika.

7

Q

8

that.

When you say "all this," I need you to define

9

A

10

had let me borrow it at that point so I could snow plow

10

Q

Did you approach Mr. Dennis about the issue?

11

my way out to get to work. Because the company had

11

A

No, I did not.

12

bought a tractor.

12

Q

Did you approach Monika about the issue7

13

A

No.

Q

And to be clear for the record, we're talking

13

Q

So I guess is it fair to say then that the

The lawsuit.

14

transaction was actually you were loaned the Suburban in

14

15

exchange for the work that you did on either the MR2 or

15

16

the 4Runner?

16

A

17

Q

And Monika I believe it's Leniger-Sherratt7

18

A

Yes.

Q

Did they approach you individually, or were

17

A

No. We had made an agreement -- I don't know

18

how to explain it. I guess it was during the process of

19

doing it, we had come up with trading for the Suburban.

20
21

Q

But you never got title in your name to the

19
20

Suburban.

21

22

A

No, I did not.

22

23

Q

Have you ever seen the title to that Suburban?

23

24

A

No.

24

25

Q

So describe how -- well, so then did you sell

25

www.mmcourt.com

PAUL, TONY

about Ray Dennis; correct?
Yes.

they both involved?
A

I believe it was Ray and Hope that I talked to

originally.
Q

When did that conversation occur? Do you

recall a year?
A

No. It was just a month and a half ago maybe,

10/15/2013
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1

2

Page 19

somewhere right around there.

Q

and that's what we done.

So as we sit here today on October 15th, the

2

Q

Okay. I believe you said there was not a bill

3

first conversation that you had with Ray Dennis about

3

4

this Suburban was approximately a month and a half ago;

4

5

correct?

5

Q

Who did you receive the title from?

6

A

Yes.

6

A

For the Ford?

Q

Was that the first time that you discussed it

7

Q

Yes.

8

A

From Jeff Huber.

7
8

with Hope Coleman as well?

9

A

Yes.

10

Q

And did you say you had a discussion with

11
12

Monika about it also?
A

A

No.

9

Q

Directly from Jeff?

10

A

Yes.

11

Q

Do you recall, was Jeff the individual -- do

12

Well, I didn't really talk to her about it, no.

of sale for the Ford pick-up.

you know who owned it prior to you receiving it?

13

It was just all -- it was Ray, Monika and Hope,

13

14

Jesse Daniels. They'd all asked me to come up and talk

14

15

to them about the issues. And when it all came down to

15

Q

And why do you say that?

16

it, it was just Ray and Hope that I had talked to.

16

A

Well, I believe Jeff told me that Ray had

17

Q

And I want to make sure I'm clear. So when you

18

got asked to come talk about it, that was within the

19

past month and a half?

bought the truck and he bought it for the ranch down in

18

Riggins or something, and then decided they didn't need

19

it and they went and bought a Toyota.

A

Yeah. I believe so.

20

21

Q

All right. So let's turn to this '73 Ford

21

22

pick-up.

24

25

22

Approximately when did -- well, I guess I
should ask. Did you ever receive a title to that?
A

Yes, I did.

I don't know who owned it. As far as I knew,

17

20

23

A

that it was Lightforce's truck too.

Q

Do you recall, Tony, was Jeff the individual

that signed the title and conveyed it to you?
A

I don't remember. I believe it was still in --

23

I believe the Ford was still in whoever owned it before

24

they'd owned it in Seattle. Because I had to have a VIN

25

inspection done on it when I went and had it titled and

Page 18

Page 20

1

Q

And when did you receive the title to that?

1

2

A

When I picked up the pick-up.

2

3

Q

Which was approximately when?

3

4

A

Three years ago. Two and a half, three years

4

5

ago.

6

Q

And do you still have that pick-up?

6

7

A

No, I do not.

7

A

I don't.

8

Q

When did you get rid of that pick-up?

8

Q

Your understanding, though, is so when you

9

A

Probably a year after I bought it.

9

5

licensed.

Q

Do you happen to remember whose name it was in

then?
A

I don't.

Q

Any understanding as to how it got from these

people in Seattle to Lightforce?

received it, title was not in Lightforce's name.

10

Q

And who did you sell it to?

10

11

A

Keith and Melissa Chandler.

11

12

Q

And how much did you sell it to the Chandlers

12

this transaction with the Ford with any other employee

13

of Lig htforce?

13

for?

14

A

I believe it was $2,500.

14

15

Q

Let me step back with the Suburban.

15

16

Do you recall, was there a value I guess put on

16

A

No.

Q

Other than Jeff Huber, have you ever discussed

A

No. Other than with -- it all came out the

same time. With Ray and Hope, all these vehicles did.

Q

All right. And Tony, I appreciate you trying

17

the exchange between what you did for Jeff and the

17

to kind of short circuit that for me. With these

18

Suburban? I mean did you estimate "My labor's X amount"

18

depositions, I'm going to have to ask some questions on

19

or anything of that sort?

19

it anyways, and we'll just go through the motions here.

20

A

Not that I can remember, no.

20

21

Q

With respect to the Ford, was there any sort of

21

22

discussion about, "Well, I did X dollars' worth of work

22

23

so"

23

24

25

A

It was basically we just came up with an

agreement that I would do this work for that vehicle,

www.mmcourt.com
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Q

And based upon your testimony, that discussion

24

would have occurred approximately six weeks ago from

25

today.

PAUL, TONY

10/15/2013
1341

Page 21

Page 23

1

A

Yes.

2

Q

And prior to six weeks ago, you had never

2

A

No.

3

discussed this with another employee of Lightforce other

3

Q

Has Jeff ever raised his voice at you at the

4

than Jeff Huber.

4

workplace?

5

A

Not that I can recall, no.

5

6

Q

At this time period roughly six weeks ago, did

6

7

anybody indicate to you why they were asking about this?

7

workplace?
A

No.

Q

Have you ever seen Jeff yell at any other

employee of Lightforce?

8

A

What's that?

8

A

9

Q

Did anybody from Lightforce indicate to you why

9

Q

Okay. Tell me about the instance with Jim.

10

A

Jim was kind of hot-headed and one-sided. And

10
11

they were asking about these vehicles?

Jim Stanton.

11

sometimes he'd throw a temper tantrum and Jeff had to

12

far as I knew if I had received title to it, and I told

12

kind of put him in his spot and settle him down.

13

them yes, I had. That I had ended up getting titles for

13

14

both of them.

14

admit that everything's taken care of behind closed

15

doors.

15
16
17

A

Q

They just wanted to know where they went and as

Did they indicate why they were coming to you

16

with respect to these vehicles?
A

They knew that I had ended up with them. I

But other than that, most of the time I have to

Q

On the issues with Jim, when Jeff was

17

responding to Jim, did you feel that Jeff handled that
inappropriately?

18

guess they heard from people on the floor or something

18

19

that I had ended up with these vehicles.

19

A

Not any time that I can recall.

Q

And in these instances with Jim, was Jim

20

Q

Did they say who?

20

21

A

No.

21

22

Q

Did they say when?

22

A

Oh, yeah.

23

A

No.

23

Q

So other than Jim Stanton, any other employees

24

Q

Tony, other than the Suburban and the Ford that

24

25

we've been discussing, have you ever traded any services

25

yelling at Jeff?

that you recall Jeff yelling at?
A

No. Because Jeff really never spent a lot of

Page 22

Page 24

rendered to Jeff Huber for any other property?

time in the machine shop where I worked. Most of the

2

A

No.

2

time if you were doing your job, it's just like now. If

3

Q

You indicated that you had done some painting

3

you do your job, you very seldom ever see any of the

4

on the doors at Lightforce -- or Nightforce; correct?

4

business people. Unless they're coming through on just

5

a tour or something, but --

5

A

Yes.

6

Q

When was that?

6

That was prior to 2005.

7

7

A

Q

8

Q

Prior to your employment?

8

A

9

A

Yes.

9

major.

10

Q

And how were you paid for that?

10

11

A

In cash. Well, actually it was a check I

11

12

Q

You know who Mark Cochran is; correct?

14

A

15

Q

16
17
18
19

20

21
22

23

12

believe from Lightforce.

13

While you were there, did you have times where

you needed to ask Jeff a question?

Q

Yeah, there was times. But it was nothing
When you needed to ask Jeff a question, was he

available?
A

Yeah. Unless he was busy in meetings or

13

something. I mean he'd try to take time and talk to

Yes.

14

you.

Was there a period of time where you and Mark

15
16

guess worked in fairly close proximity?

Q

And when you'd ask Jeff a question, would he

give you a timely response?

Yes.

17

Q

Have you ever seen Jeff yell at Mark?

18

Q

Did you ever feel intimidated by Jeff7

A

Not that I can recall.

19

A

No. I'm not easily intimidated by a lot of

Q

Did you ever see Jeff scream at Mark?

20

A

I've seen him raise his voice, but that was --

21

Q

When he's raised his voice, did you feel that

22

Lightforce who's indicated that they were intimidated by

23

Jeff?
A

Not that I can recall.

Q

Based upon your interaction with Jeff while he

A

that was inappropriate workplace behavior?

24

A

Not that I can recall, no.

24

25

Q

Has Jeff ever yelled or screamed at you at the

25
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1

was employed at Nightforce, would you agree that he was

2

a team player?

basically all that was said.
2

Q

So you've been to similar type meetings where

3

A

For the most part, yeah.

3

4

Q

What did you do in prepping for this

4

A

Oh, yes.

5

Q

In any of those meetings have they indicated

5

deposition?

they said somebody's no longer with Lightforce7

6

A

Went hunting.

6

7

Q

Did you get anything?

7

8

A

No. My brother did, but I didn't.

8

agreement part, I don't remember exactly how it was

9

Q

9

said. But it was both parties agreed it was good.

10

Well, at least somebody got something.

10

In this case there's been a lot of depositions

11

taken similar to this. Have you read copies of any of

12

those depositions?

13
14

A

No, I have not.

Q

There's documents that are entitled affidavits

11

that it was due to a mutual agreement?
A

Q

No, not really. I can't -- the mutual

And then -- so regardless of maybe the

terminology that was used, this idea that it's mutual,

12

it's good, has that impression been given in any of

13

these other meetings where they're announcing that an

14

employee's left?

15

or declarations. Have you read any of those related to

15

16

this case?

16

moved on, went to different jobs or whatever, just

No.

17

didn't work out. That it was on both parties that they

Excluding the conversation with Ray and Hope

18

were leaving in good behalfs, I guess is what you'd say.
Neither party was mad at each other or --

17
18

A
Q

19

about six weeks ago, have you discussed your testimony

19

20

here today with any other employee of Lightforce?

20

21
22

23

A

No.

21

Q

Do you recall -- when Jeff's employment was

22

24

25

23

ended -- well, let me back up.
In 2011, July/August time frame, did you have a

24

25

company email or anything, email address?

A

Q

Yeah, there's quite a few of them that people's

Are you aware of anybody else who was -- had

their employment ended for poor performance?
A

Yeah. Several of them. But I can't remember

their names.
Q

With respect to those individua Is, was there a

company announcement that the person had been -- well,

Page 28
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A

Did I?

1

2

Q

Yeah.

2

3

A

I believe I did.

3

always -- it's always been brought up in meetings that

4

Q

Do you recall if there was any notification

4

these people no longer work for us or whatever.

5
6
7

their employment was ended?
A

I believe that everybody that has left, there's

Okay. With respect to the individuals that

sent out over email that in any way related to the

5

ending of Jeff Huber's employment?

6

their employment was ended because of poor performance,

7

was it indicated that it was a mutual separation?

A

Seems to me I remember something, that it was a

Q

8

mutual agreement between the two, the company and

8

A

No, not normally.

9

Jeff Huber. They were going to part ways. But I don't

9

Q

Other than indicating that it was a mutual

10

remember if that was over an email or if that was -- if

10

agreement, however they did that, in this meeting after

11

I heard it from somebody or whatever.

11

Jeff was terminated do you recall anything else that was

12

said about Jeff?

12

So then regardless of what I'm going to call

Q

13

the mode that that came through, who was making that

13

14

statement, that it was a mutual agreement?

14

knew that there was a lot of people that knew Jeff and

15

was friends with him, and he didn't want us to hold any

16

ill feelings towards Jeff or the company. That he still

17

felt that we should be able to talk to Jeff.

15
16
17

A

I believe it was Mr. Dennis in one of our

company meetings. That they had parted ways.
Q

Do you recall this company meeting, was it

A

Just that we -- that he knew -- or Mr. Dennis

18

relatively near the time that Jeff's employment was

18

19

ended?

19

20

A

Fairly close to it, I believe.

20

A

No.

21

Q

Tell me a little bit about that meeting.

21

Q

Did he indicate in any way that Jeff had

22

A

It was just one of our normal meetings, and --

22

Q

Did Ray make any statements about Jeff's

performance with the company?

assisted with the growth of the company?

just like any other meeting. When somebody no longer

23

24

works for us, they let us know that this person is no

24

helping Nightforce and Lightforce grow. As far as I can

25

longer with Lightforce or whatever. And that was

25

recall.

23
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Q
2

REPORTER'S CERTIFICATE

And I started to talk over you, so I didn't
2

hear the beginning of that answer.

3

3

Was that at that meeting?

4

4

A

5

MR. NICHOLSON: Let's go off the record. Mr. Paul,

Yes.

6

I'm just going to take a couple minutes to confer with

7

my client, and then I'll see if I have any further

8

11

12
13
14

15

MR. NICHOLSON: Let's go ahead and go back on the
record.
MS. ROSHOLT: And I have one clarification, if I
may.
MR. NICHOLSON: I had just a few more. I'll be real

i

quick.

17

MR. NICHOLSON: Q Mr. Paul, have you had any sort
of -- been given any sort of information that you need
to provide testimony that is favorable to your employer?;

20

A

21

MR. NICHOLSON: That's all I have.

22

MS. ROSHOLT: Okay.

No.

23
24
25

recorded stenographically by me and were thereafter

11

transcribed by me or under my direction;
That the foregoing is a true and correct record

12

of all testimony given, to the best of my ability;
That I am not a relative or employee of any

14

attorney or of any of the parties, nor am I financially

15
16

interested in the action.
IN WITNESS WHEREOF, I have hereunto set my hand

17

and seal this 16th day of October, 2013.

18
19
20

ROBIN E. REASON, ID CSR No. 904
21

Notary Public
816 Sherman Avenue, Suite 7

22

EXAMINATION

23

QUESTIONS BY MS. ROSHOLT:
Q

which time any witnesses were placed under oath;
That the testimony and all objections made were

13

MS. ROSHOLT: Okay.

19

7

10

16
18

before me at the time and place therein set forth, at

9

(Discussion off the record.)

That the foregoing proceedings were taken

6

8

questions.

9

10

5

I, Robin E. Reason, Certified Shorthand
Reporter, do hereby certify:

Coeur d'Alene, ID 83814
My Commission Expires March 12, 2019

24

We were talking off the record recently. The

25

Page 30
question was asked to you who did you speak to or what •
2

did you do to prepare.

3

A

Before today.

4

Q

As you understood that question to be before

5

today.

6

A

Right.

7

Q

And we talked, and so I'd just like you to

8

9

clarify for the record.
A

That I did talk with you, Hope and

10

Jesse Daniels prior to this meeting just a few minutes

11

before. Other than that, I had never talked to anybody.

12
13
14

MS. ROSHOLT: Okay. Just in case you have
follow-up, just wanted to clarify.
MR. NICHOLSON: And I do appreciate that.
EXAMINATION

15

16

QUESTIONS BY MR. NICHOLSON:

17

Q

Did you review any documents today?

18

A

No.

19

MR. NICHOLSON: That's all I have.

20

MS. ROSHOLT: Okay.

21
22

(The deposition of Tony Paul was concluded at

3 :02 P.M.)

23
24
25
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Page 1
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER,

an

Case No. CV-2012-336

individual,

Page 3
INDEX
2
3

TESTIMONY OF JOSHUA GOODWIN

4

Examination by Mr. Nicholson

PAGE

4

5
6

Plaintiff,

vs.

7

DEPOSITION EXHIBITS

8

NONE

PAGE

9

LIGHTFORCE USA INCORPORATED,
a Washington corporation, doing

10

business as NIGHTFORCE OPTICS,

11
12

Defendant.

13
14

15

DEPOSITION OF JOSHUA GOODWIN

16

TAKEN ON BEHALF OF PLAINTIFF
AT OROFINO,

17

IDAHO

OCTOBER 15, 2013

18

3:09 P.M.

19
20

21
REPORTED BY:

22
ROBIN E. REASON, RDR, CRR,

23

CSR

Notary Public

24
25

Page 4
1

APPEARANCES

THE DEPOSITION OF JOSHUA GOODWIN was taken on

2
3
4

behalf of the plaintiff on this 15th day of October,

FOR THE PLAINTIFF:
MEULEMAN MOLLERUP, LLP
BY: CHAD M. NICHOLSON, ESQ.
755 West Front Street
Suite 200
Boise, Idaho 83702
208-342-6066
nicholson@lawidaho.com

2013, at 615 Main Street, Orofino, Idaho, before M & M

FOR THE DEFENDANT:
9
10
11

12
13

14
15
16
17

MOFFATI, THOMAS, BARRETI, ROCK & FIELDS, CHARTERED
BY: GERALD T. HUSCH, ESQ.
ANDREA J. ROSHOLT, ESQ.
101 South Capitol Boulevard
10th Floor
Boise, Idaho 83701
208-345-2000
gth@moffatt.com
ajr@moffatt.com
ALSO PRESENT:
Robert Guier
Ray Dennis
Jeffrey Huber
Tiffiny Hudak

18
19
20

4

Court Reporting Service, Inc., by Robin E. Reason, Court

5

Reporter and Notary Public within and for the State of

6

Idaho, to be used in an action pending in the District

7

Court of the Second Judicial District of the State of

8

Idaho, in and for the County of Clearwater, said cause

9

being Case No. CV-2012-336 in said Court.

10
11

12
13

JOSHUA GOODWIN,
having been first duly sworn to tell the truth, the

14

whole truth, and nothing but the truth, relating to said

15

cause, deposes and says:

16
17
18

19

EXAMINATION
QUESTIONS BY MR. NICHOLSON:
Q

And would you go ahead and please state your

full name and spell your last name for the record.

20

A

Joshua Christian Thomas Goodwin, G O O D W I N.

21

Q

And do you prefer if I call you Mr. Goodwin,

22

21

22
23

AND THEREUPON, the following testimony was
adduced, to wit:

23

24

Josh, Joshua? What do you prefer?
A

Mr. Goodwin's fine. Doesn't really matter.

Q

We haven't met. My name's Chad Nicholson.

24

25

www.mmcourt.com

25

represent Jeff Huber in a lawsuit that he's brought

GOODWIN, JOSHUA
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Page 5
1

1

against Lightforce USA.

2

Page 7

Have you ever had your deposition taken before

Q

I need to back up a little bit. Just more

2

general background. Have you ever been convicted of a

3

today?

3

crime?

4

A

I have not.

4

A

I have.

5

Q

You may have gone over some of the procedures,

5

Q

What crimes?

6

but so you and I are on the same page I'm going to take

6

A

At the age of 19 I was convicted of possession

7

a few minutes here.

7

of marijuana.

8

A

Okay.

8

Q

Any other crimes?

9

Q

The first is we do have a court reporter that's

9

A

A general city ordinance violation. Which

10

taking down everything I say, so you need to make sure

10

is --

11

that you provide audible answers. Try to stay away from

11

Q

Now you've got me curious.

12

nods of the head. If the answer calls for a "yes" or

12

A

It's -- stems from when I was going through a

13

"no," if you could please say that instead of nodding or

13

14

saying "uh-huh" or "un-unh."

15
16

divorce, argument with the -- with my ex-wife that was

14

basically a disturbing the peace, but didn't qualify for

A

Absolutely.

15

that, so it was lowered to just a general city ordinance

Q

Also, it works a whole lot better if you will

16

violation.

17

let me finish my questions, and I will do everything I

17

18

can to extend the same courtesy to you, to let you

18

19

finish your answers. Fair?

19

A

Clearwater.

Q

I should probably ask. So did it involve a

20

A

That would be fine.

20

21

Q

If you don't understand a question that I've

21

Q

Okay. With respect to this most recent one,

what county was that in?

city ordinance, though?

22

asked, please feel free to let me know, and I'll do what

22

23

I can to rephrase that so you understand it. Okay?

23

due to because I just don't know how it's written. But

A

Basically -- I really can't answer that just

24

A

Yes.

24

the way it was explained to me is basically like playing

25

Q

With that then, is it fair for me to assume

25

your stereo too loud. Being cited for not quite

Page 6
1
2
3

4

that if you answer a question, you did understand it?
A

7

8

9

Yes. I mean I'll definitely ask the question

Q

disturbing the peace, but just generally being loud I
2

guess.

3

back if I'm not clear on something.

5
6

Page 8

Fair enough. Thank you.

4

Do you understand that your testimony is made
here today under penalty of perjury?

Q

5

6

All right. And the marijuana conviction, in

what county was that?
A

Clearwater.

Q

What's your current age?

A

Absolutely.

7

A

39.

Q

And it has the same force and effect as if you

8

Q

What's your

9

A

were in court in front of a judge.

.

10

A

Absolutely.

10

Q

So this happened about 20 years ago?

11

Q

All right. Mr. Goodwin, I expect that I'm

11

A

Yeah. When I was 19.

12
13

going to be asking you some questions that involve

12

Q

Felony or misdemeanor?

criminal conduct. I feel it's incumbent on me to advise

13

A

Just misdemeanor.

14

you that when I ask those questions, you have a Fifth

14

Q

Any other criminal convictions?

15

Amendment right against self-incrimination.

15

A

No.

Q

Are you under the influence of any substance

16

A

I understand.

16

17

Q

What's your current residential address?

17

today that would impair your ability to understand my

18

A

150 112th Street in Orofino, Idaho.

18

questions?

19

Q

And how long have you lived there?

19

A

I am not.

20

A

I have lived there since January of this year.

20

Q

Are you under the influence of any substance

21

Q

And where did you reside before that residence?

21

today that would impair your ability to give accurate

A

I had spent approximately seven months in

22

and truthful answers?

22
23

Australia on work detail. Previous to that I lived on

23

24

161 College Avenue, and I resided there for

24

25

approximately two and a half, just under three years.

25

www.mmcourt.com

A

I am not.

Q

Are you under any sort of physical or emotional

stress today that would prevent you from understanding

GOODWIN, JOSHUA
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Page 9
1

for Jeff personally where you've been compensated in

my questions?

2

A

I am not.

2

3

Q

Same question, but that would prevent you from ·

3

A

I have not.

4

Q

What all positions have you held at Lightforce?

A

Basically I've been a production technician,

4

giving true and accurate answers?

property7

5

A

Say again.

5

6

Q

Fair enough.

6

various phases of production since the beginning of my

7

employment. Just at varying levels. But basically

8

doing the same thing.

7

8

Are you under any -- I tried to shorten it up,
and it didn't work.

9

Are you under any sort of mental or physical

10

stress today that would impair your ability to give true

11

and accurate answers?

17
18

At any point in time while Jeff was employed at

A

No, I'm not.

Q

Yes.

Q

How are you currently employed?

13

A

Not any more than anyone else, maybe, but not

A

I'm employed as a production technician, senior

14

13

16

Q

Nightforce, did he yell at you?

11

A

14

10

12

12

15

9

Q

You'd referenced that you were in Australia on

a work detail. Was that related to Nightforce?
A

excessively, no.

15

technician, with Nightforce Optics.

It was.

16

Yell at me?

Q

With respect to you in particular, did you feel

that Jeff ever treated you inappropriately? And what I

17

mean by that is in terms of a superior-subordinate

18

workplace relationship.

19

Q

What did you do on that work detail?

19

A

Can you define "inappropriately"?

20

A

We'd moved the -- our Australian production

20

Q

Well, let me ask you this: How many jobs have

21

line to Australia. I was involved in the setup and

21

22

training of new employees in Australia.

22

23

Q

24

2012?

25

A

So would that have been the latter half of

23
24

That would have been from -- that would have

you had in your life roughly?

A

Less than ten, more than five. Say eight.

Q

All right. In any of those jobs were you in a

supervisory position7

25

A

One.

Page 10

Page 12

been April of 2012, and I got back home in mid-December
2

of 2012.

2

3

Q

How long have you been employed at Nightforce?

3

4

A

Since October 5th, 2005.

4

Q

Okay. How many people did you supervise?

A

Four.

Q

The way that Jeff treated you on these

occasions -- I guess let me back up first.

5

Q

And who hired you?

5

6

A

Jeff Huber.

6

Jeff where you would have characterized Jeff's action as

7

Q

Did you know Jeff before you were hired?

7

yelling?

8

A

I'd met him two -- on two occasions previous to

8

9

me being hired.

9

So is there ever any interaction you had with

A

Well, in an employee-employer aspect in any

job, you know -- I would say there was no personal

10

Q

Describe those two occasions for me.

10

yelling on a personal nature. Maybe a butt chewing, so

11

A

The first time was just small talk at dinner at

11

to speak, on occasion.

12

the Brass Rail restaurant. He just asked me if -- I had

12

13

previously had came to the aid of his wife's mother.

13

the performance or non-performance of job duties, at

14

She hurt herself, and I was the first one on the scene.

14

least in Jeff's perspective.

15

And he just -- just making small talk.

15

Q

So any sort of yelling was related to either

A

In regards to myself, yes.

Q

And in these instances, is it a matter of he

16

Q

And the other time?

16

17

A

I was doing some work -- doing some concrete

17

just raised his voice to some degree, or was he just
yelling?

18

work for Kelly Burch, and we were doing a job near his

18

19

residence and we just stopped in to say hi.

19

A

Wow. Somewhere in between there I'd have to

20

Q

Didn't perform any work at his house then?

21

A

No. Just a social call.

21

probably a little more than raised voice. But I

22

Q

Have you ever performed any sort of work,

22

wouldn't call it screaming.

23

services, labor, whatnot at Jeff's personal residence?

20

23

24

A

I have not.

24

25

Q

Have you ever provided Jeff any sort of service

25
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Page 15

Page 13
Q
2
3
4

5
6

As a result of any of these instances, did you

feel intimidated by Jeff?

1

A

To where --

2

Q

Well, where Jeff was using this voice somewhere

A

No.

3

Q

Did you have times while Jeff was employed

4

Absolutely.

6

really got chewed up for much of anything.

Q

Were you able to do that?

7

8

A

Was he approachable? Is that what you're

8

9

asking me?

10

Q

That's fair. Was he approachable?

10

11

A

I would say yes.

11

12
13
14

15
16
17

And when you approached him, did he answer your

Q

question?
A

I'd have to say primarily just some attitude

issues, I guess. That's about the only time I feel I

7

9

A

5

where you needed to ask Jeff a question?
A

between a raised voice and a scream.

Varying degrees. But yeah. I would have to

say more so than not.
Now, you've described Jeff's demeanor in some

Q

Q

And I appreciate that it was in general

attitude. I mean can you -- other than the instances
with Tammy and Beth, any other particular instances that
you can recall?
A

Not with co-workers, no. Just general

12

attitude. Bringing family problems to work, having it

13

affect my relationships and/or performances.

14

Q

You'd agree that it's fair of an employer to

15

expect that its employees won't bring family problems to

16

work?

of these instances as his voice was above a raised voice

17

18

but not quite a yell. So using that -- did I say that

18

19

wrong?

19

employment with Nightforce you were asked to take a drug

20

A

Not quite a scream.

20

test.

21

Q

Not quite a scream. Okay. Fair enough.

21

A

22

Q

Tell me what you recall about that instance.

23

A

I believe it was in November of '09. And a

22

Somewhere between a raised voice and a scream.

23
24

25

Whatever that is, have you seen him do that
with any other employee of Lightforce?
A

Not in front of me, no.

A

I would.

Q

My understanding is that at some point in your

I was.

24

group of people were called over the loudspeakers to the

25

conference room where we were informed that we would be

Page 14
Q
2

3
4

Okay. Do you recall any particular reason why

Jeff was addressing you in this manner?
A

Probably performance issues or possibly a

Page 16
1

exam in accordance to the drug-free workplace program

3

that was being instituted into Lightforce.

4

mistake I'd made.
Can you think of a particular example of -- is

5

6

there something where you remember, "Oh, on this

6

7

instance I made this mistake and that was Jeff's

7

8

response"?

5

9

10
11

Q

A

8

A disagreement with a co-worker. I recall an

taking a ride to the local hospital to take a urinalysis

2

9

Q

Do you recall -- I mean you said a loudspeaker.

Do you know who made that announcement?
A

If I remember right, like most cases it would

have been Connie Nygarrd, our receptionist.

Q

Do you know if Jeff was present at the time

this was done?

instance. Attitude, my attitude was brought up, brought '

10

A

He was not.

into question.

11

Q

Do you remember who else was in that group that

12

Q

Who was the co-worker?

12

13

A

Would have been Tammy Hewitt.

13

14

Q

And would you agree that your attitude was

14

Mike Forest, myself, Jesse Daniels, Ben Zumhoff, and I

15

believe Hope was -- Hope Coleman was in on that.

15
16

inappropriate?
A

17

16

I would.

17

And on another front, a Beth Harris.

18

Beth Pratt now. And I would say that my attitude was --

18

19

or that was not called for on my end.

19

was being taken down?
A

Q

Beth Harris, Ken Pratt, Cameron Rains,

Prior to this day were you aware that

Lightforce had a policy regarding drug testing?
A

We were aware. It was somewhat written in the

employee policy handbook, but it was quite vague.

So to make sure I'm clear, with Tammy you felt

20

21

like your attitude was inappropriate. But with Beth you

21

announcement is made. Where does this group convene at

22

did not feel that your attitude was inappropriate.

22

Lightforce?

20

23
24

25

Q

A

Absolutely. It was warranted once with one,

24

but not the other.
Q

Any other particular instances you can recall?
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Page 19

Page 17
1
2

conference room?

A

We were just informed that this group was

1

A

Terry. Former employee.

2

Q

And do you recall -- I guess who brought the

3

randomly selected from the pool of employees to make

3

4

this trip to the CVH, Clearwater Valley Hospital, to

4

A

5

take the drug test.

5

Q

Did Jeff bring the marijuana?

6

A

I don't recall.

Q

Did Jeff bring any sort of rolling papers for

6

Q

Who made that announcement?

7

A

Hope and Ben.

7

8

Q

And how did you get down to -- was it the CVA?

8

marijuana?
I think I'll invoke my Fifth Amendment there.

the marijuana?

9

A

CVH, Clearwater Valley Hospital.

10

Q

How did you get down to CVH?

10

Q

Did Jeff bring a pipe to smoke the marijuana?

11

A

Two separate vehicles.

11

A

Terry brought that.

Q

Did Jeff bring any device to use to smoke the

9

A

Not that I saw.

12

Q

Do you recall whose vehicle you were in?

12

13

A

I was in Ben's vehicle.

13

14

Q

And who else was in that vehicle that you

14

A

Did he bring any device.

15

recall?

15

Q

Right. Did Jeff bring a device to smoke the

16

A

Jesse Daniels, Ben Zumhoff, Cameron Rains.

16

17

Q

Do you recall any discussion that occurred

17

A

18

device.

18
19
20
21
22
23

while you were driving down there?

A

On the drive there, not so much. They small

talked about hunting a bit.
Q

Do you recall any statement that you made in

particular on the way to CVH?

A

Made a statement to the effect that if I get

marijuana?

marijuana.
I don't know if he brought it or not, the

19

Q

This first time, approximately what year?

20

A

I want to say -- Terry was still working

21

there -- summer of 2006?

22

Q

23

correct?

24

fired for this, then I would -- Jeff should be in

24

25

trouble as well.

25

A

And it's just yourself, Jeff and Terry;
Yeah. We left the group. And my ex-wife was

present as well.

Page 18
1

Q

Why did you say that?

2

A

Because I felt that he should be subject to

3

Q

5

A

6

2

Q

Last name?

And why was that your point of view?

A

Goodwin.

Because I know and others as well knew that

5

Q

And did you actually see Jeff smoke marijuana?

6

A

I did.

Q

And was this out in a boat somewhere or was it

Jeff partakes and used marijuana.

7

Q

How do you know that?

7

A

Personal time spent on off hours where I've

8

9

11

12
13

14
15

A

on the shore?

9

A

On the shore.

Okay. Where?

10

Q

Where on the shore?

Dworshak Reservoir as well as his personal

11

A

Where on the shore?

12

Q

Well, I've never been to the reservoir. Is

seen him use.
Q

What's her name?
Toni.

4

8

10

Q

A

3

this test as well.

4

Page 20

residence.
Q

Where is Dworshak Reservoir located?

13

there any particular -- I mean I know down my way in

A

It's about six miles north -- or northwest of

14

Boise there's Lucky Peak, the docks have different

15

names. Were you at a particular landing area?

here.

16

Q

How many times at Dworshak?

16

17

A

Two times.

17

would have been across the reservoir from Freeman Creek

18

Q

Were you with Jeff?

18

Campground on one of the -- I don't recall the exact

19

A

I was.

19

campground it was at. They have campgrounds along the

20

Q

What was the circumstance of the first time

20

shoreline. They're all numbered. I'd have to look at

21

the map.

21

that you were there that happened?

A

It would have been

to the local knowledge it

22

A

Just out boating.

22

23

Q

Who else was with you, if anybody?

23

24

A

Terry Evenson.

24

A

To my recollection.

25

Q

Terry?

25

Q

How many hits did Jeff take?
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Page 21
A
2
3

4

5
6

Q

Q

Have you ever discussed this with Ray Dennis7

A

I have not.

3

Q

Did you ever discuss this with Jesse Daniels?

4

A

I have not.

Can you rephrase that?

5

Q

Hope Coleman7

All right. So in the summer of '06 you're out

6

A

No.

Prior to this instance had you been around

individuals who you knew to be high off of marijuana?
A

Q
2

I can't recall. Three? Three to four

approximately.

7

with Jeff and those other people. Prior to that day had

7

Q

Mark Cochran?

8

you had some event where you were with another person,

8

A

No.

9

and because of their conduct you were aware that they

Q

Anybody that you understand to be on the

10
11

12
13

were high on marijuana?
A

Leading up to this day, how far back? My

9
10

Operations Management Group? Did you discuss this with

11

them?

12

entire life?

Q

Yeah.

13

A

This was prior to any such group, or many of

the people that you speak of were not employed.
That's fair. Let me clarify my question.

14

A

I have.

14

15

Q

Was Jeff high on this day?

15

What I want to know is from the time that this

16

A

He was.

16

allegedly occurred in the summer of 2006 to today's

17

Q

And what about his demeanor makes you say that?

17

date, have you ever discussed this with Ray Dennis?

18

A

So you're asking me to give you symptoms? I

18

A

19

Q

How about with Monika Leniger-Sherratt?

20

A

As I said, no.

Q

And the same is true of any individual that to

19

20
21

mean is that what you're looking for?
Right. So you're looking at Jeff. What about

Q

21

him makes you think that he was high?

22

A

23

what --

24

Q

25

A

Red eyes, laid back -- I guess I'm not sure
Well -what question -- his demeanor. I don't

Q

I have not.

22

your understanding at any point in time has been on the

23

OMG group. Have you discussed this with them7

24

A

No.

25

Q

Have you discussed this with any member of the

Page 24

Page 22
Board of Directors that oversees Nightforce7

1

know. Just laid back, red eyes. Just -- normal

1

2

symptoms, I guess.

2

A

No.

3

Q

Other than Terry have you discussed this

3

4

Q

Do you recall, was this a -- middle of summer

of '06, probably sunny because you're on the lake.

4

incident with any other employee at Lightforce at any
time7

5

A

Yeah, Saturday, Sunday.

5

6

Q

Jeff had sunglasses?

6

7

A

At points on and off, yeah.

7

employees that were hanging out on that particular day

Q

Have you talked about this incident with any

8

or other days.

8
9

10

9

employee of Lightforce?
A

Have I talked about this incident -- I -- with

10

11

Terry. I mean I'm not sure what you consider an

11

12

incident.

12

13

Q

14

Terry?

15

A

16
17
18

When would you have had that discussion with

14

I don't know. Small talk. I mean he was -- he

was there.

Q

13

Let's exclude the day then. Did you discuss it

with Terry at work?

A

Q

Maybe in small talk with any number of

And these would have been non-management

employees?
A

Non-management employees. We were all

non-management employees then.

Q

You've indicated there was another incident.

At Dworshak?

15

A

Mm-hmm.

16

Q

When was the other incident?

A

The next summer I guess. Just another time.

17
18

I'd only been out boating a couple times, couple two or
three times with Jeff.

19

A

No, probably not.

19

20

Q

Have you ever discussed this incident of summer

20

Q

And who brought the marijuana on that occasion7

21

A

That would have been Jeff.

21
22
23
24

25

of '06 with a member of management at Lightforce?
A

I have not.

22

Q

Jeff Huber?

Q

Have you ever discussed this with

Jeff Huber.

23

A

Monika Leniger-Sherratt?

24

Q

Who else was present?

I have not.

25

A

Present for

A
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Page 25
1

Q

Let's say from your observation --

2

A

-- when it appeared or --

3

Q

4

2

I'll clarify.

3

From your observation who else would have been

Q

And why were you at Jeff's house?

A

He was helping me with a rifle. I'd stop in on

occasion and visit.

4

Q

Who supplied the marijuana?

A

I'd like to invoke my Fifth Amendment.

5

aware that Jeff Huber brought marijuana to Dworshak in

5

6

the summer of 2007?

6

Q

Who supplied the paraphernalia?

Tammy Hewitt.

7

A

Once again, I'd like to invoke Fifth Amendment.

Q

This incident in winter of '08, have you ever

7

A

8

Q

Anybody else?

8

9

A

I can't recall. I'd have to --

9

10

Q

Who brought the smoking device, to try to sum

11

10

discussed it with Ray Dennis?
A

I have not.

Q

Have you ever discussed it with

11

it up?

12

A

12

13

Q

What kind of paraphernalia was it?

13

A

I have not.

14

A

Just a pipe.

14

Q

Have you ever discussed it with any member of

15

Q

This incident here in '07, from the time that

15

Jeff brought the paraphernalia.

16

it occurred to today have you ever discussed this with

16

17

Ray Dennis?

17

18
19

20

A

I have not.

Q

Have you ever discussed it with

18

Monika Leniger-Sherratt?

A

I have not.

Q

Have you ever discussed it with any member of

the Board of Directors that oversees Lightforce 1

19

A

I have not.

Q

Have you ever discussed this with any other

A

No.

21

22

Q

Have you ever discussed it with any member who

22

is on the OMG?

Lightforce's OMG?

20

21

23

Monika Leniger-Sherratt?

23

24

A

No.

24

25

Q

Have you ever discussed it with any member of

25

employees of Lightforce?
A

I can't recall. I would have to say no,

probably not.

Q

So going back to the time of this drug test in

November of 2009, did you have any follow-up -- well,

Page 26

Page 28
you made a statement along the lines of "If I get fired,

the Board of Directors?
2

2

A

I have not.

3

Q

Other than -- well, Tammy Hewitt's employed

4

5
6

there; correct?

A

Q

3
4

Yes.

5

So other than Jeff and Tammy, who you allege

6

Jeff should be in trouble as well"; correct?
A

Maybe not direct quote, but yes, along those

lines.
Q

Okay. Did you ever have any discussions about

that statement with Ben Zumhoff?

7

were there, did you discuss this with any other

7

A

8

employees of Lightforce?

8

Q

When?

9

A

When they made the announcement that we were

I did.

9

A

In small talk might have -- Beth Harris.

10

Q

Anybody else?

10

going to take this test and then when they got

11

A

Dean Hendriksen.

11

everybody, you know, let's head down. I approached them

12

Q

And was Dean employed at Lightforce?

12

as my supervisors and told them that, you know, my

13

A

Dean is employed.

13

displeasure in this test.

14

Q

Still employed?

14

Q

You say "them."

15

A

Yes.

15

A

Hope Coleman and Ben.

16

Q

How about Beth?

16

Q

When you say you expressed your displeasure, in

17

A

No. She was, but she is not currently.

17

expressing that did you make any statement related to

18

Q

I believe you also said that you saw Jeff smoke

1s

Jeff allegedly using drugs?

19

20

19

marijuana at his residence?
A

A

I made a statement saying that this is not

Yes.

20

something that he would endorse or has ever let on to
that would occur with this company. And --

21

Q

How many times?

21

22

A

One time.

22

though, did you make any statement that in any way
indicated that Jeff was using illegal drugs,

23

Q

When was that?

23

24

A

It would have been when I went up there -- I

24

25

believe winter of '08? Approximately.

www.mmcourt.com
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Page 29
2

wouldn't -- this was not something that was supposed to

1

Q

Do you recall what doctor prescribed that?

happen at this company.

2

A

At that time -- I don't recall.

3

Q

Okay.

3

Q

When did you injure your shoulder?

4

A

In that particular statement.

4

A

Fall of '05.

5

Q

And so then any other discussions with Ben

6

7
8

5

Q

So then why was it that in --

related to -- I mean this statement that, you know, Jeff

6

A

I'm sorry. Fall of '06. The following year.

should be in trouble as well.

7

Q

Why was it roughly three years later that you

A

8

To Ben?

were taking hydrocodone for that shoulder injury7

9

Q

Correct.

9

A

10

A

To Ben, no.

10

Q

When did you re-aggravate it?

11

Q

How about to Hope?

11

A

Would have been that same fall.

12

A

To Hope, no.

12

Q

How did you re-aggravate it?

13

Q

Did you ever discuss that with Jesse Daniels?

13

A

Gathering firewood.

A

With Jesse I made a statement that "If I go

14

Q

There's been allegations that Jeff asked you to

14

15

15

down, then I'm taking Jeff with me."

Re-aggravated.

buy drugs for him; is that true?

16

Q

When did.you make that statement?

16

A

Yes.

17

A

I made that statement on the -- talking with

17

Q

How many times did he do that?

18

A

Approximately four to five times.

18

Jesse previous to taking this test.

19

Q

Where were you when you made that statement?

19

Q

What did he ask you to buy?

20

A

Entering the car.

20

A

He asked me to buy marijuana.

Q

Based on your observation, did anybody else see

21
22

23
24

25

that statement?
A

I wasn't paying attention to who was listening

or not listening.
Q

Did Jesse respond?

21

Q

Was this while he was employed with Lightforce?

22

A

Yes.

23

Q

And did you deliver him the marijuana?

24

A

I need to invoke my Fifth Amendment rights.

25

Q

Did you ever advise anyone that you delivered

Page 30
1

2

A

Page 32
illegal substances to Jeff at work?

Not really. He just kind of just shepherded me

along to get the ball rolling at that time.

2

A

I did not.

Q

Did you ever advise anyone that you delivered

3

Q

And you failed that drug test; correct?

3

4

A

I did.

4

illegal substances and you placed them in Jeff's truck

5

Q

Are you aware of what you tested positive for?

5

on Nightforce's property?
A

I did not.

Q

Have you told any other employee of Lightforce

6

A

I'd like to invoke my Fifth Amendment.

6

7

Q

That's just a "yes" or "no" question.

7

8
9

10

11

12
13

Are you aware of what you tested positive for?
A

I am not. They had never -- no one ever

mentioned it to me.
Q

At the time of that drug test, were you using

any illegal drugs other than marijuana?
A

14

I was not.
May I add on to that?

8

about this allegation that Jeff asked you to buy drugs7

9

A

Say again.

10

Q

Have you told anybody else at Lightforce that

11

Jeff asked you to buy marijuana?

12

A

Not that I can recall.

13

Q

Have you ever discussed your claim that Jeff

14

asked you to buy him marijuana with any other employee
of Lightforce7

15

Q

Certainly.

15

16

A

Not in an illegal application.

16

A

Have I discussed it with any other employee.

Q

Yes.

A

In small talk I've discussed it with a

So then at that point in time were there

17

18

prescription drugs that you were taking for which you

18

19

had a prescription for?

19

17

20

Q

A

Absolutely.

co-worker, with

I think I mentioned it

20

Q

Which co-worker?

21

Q

What were those drugs?

21

A

Would have been Tammy Hewitt.

22

A

At that time I would have taken hydrocodone.

22

Q

So you've never discussed this allegation with

23

Q

Why would you have been taking hydrocodone aq

23

24

25

the time?
A

For a damaged shoulder.
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Page 33
broadly here. I don't mean that you went to somebody.

it, I further discussed it with everyone.

2

A

Right.

2

Q

Who's "everyone"?

3

Q

I don't care if they came to you with it or you

3

A

I discussed it with Ray, Monika, Jesse and

4

4

went to somebody.

5

I want to know other than Tammy have you ever

5

6

discussed this claim that Jeff asked you to buy

6

7

marijuana with another employee of Lightforce?

Hope.

Q

And so this discussion with Hope and Jesse,

that occurred after Jeff had been terminated; correct?

7

A

8

A

Not to my recollection.

8

Q

You've been a scope tech; right?

9

Q

So you've never discussed that with

9

A

Yep.

10

Q

You're familiar that there's checklists?

10

Hope Coleman.
A

Yes.

Not -- I have not -- the subject did not come

11

A

I am.

12

up with Hope Coleman until they approached me about the

12

Q

How many scopes could you inspect in a day, on

13

subject.

13

11

an average day?

14

Q

Okay.

14

15

A

I did not instigate any discussion.

15

juncture of the career, I can inspect 25 to 35 scopes a

Q

day.

16

A

At this juncture? Like say today? At this

And I don't care who instigated it. So let's

16

17

go on this. You say "they." Who's "they"? Who brought

17

Q

Are you familiar with Levi Bradley?

18

it up?

18

A
Q

I am.

19
20

A

While I was in Australia, Hope and Jesse

19

Any idea -- well, is -- would you say that Levi

contacted me and asked for a conference to where they

20

is more or less proficient -- would you say that Levi is

21

asked me about times that I was approached by Jeff Huber

21

able to inspect scopes faster than you?

22

to obtain him marijuana and/or did.

22

A

At this juncture, I think we can inspect scopes

23

Q

Do you recall what month that was?

23

24

A

I believe -- I'm going to say June of 2012.

24

Q

Do you ever --

25

Q

Did they say why they were calling you about

25

A

Are you referring to running the checklist of

about the same speed.
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1

that?

2

A

3

this?

4

Q

5

A

the scopes?
2

Q

Right.

3

A

Probably do it just as quickly.

About this issue.

4

Q

Do you have any information related to Levi

I was informed that there was a conflict

5

ever sending scopes out without actually having gone

6

through the inspection checklist?

Why they were calling me, period, or about

6

between the company and Mr. Huber and that they just had

7

some questions to ask me, and that's when they asked.

7

A

I do not.

8

Q

Was that conflict a lawsuit?

8

Q

Has anybody ever asked you to indicate that

9

A

They did not say.

9

10

Q

So prior to you being in Australia then -- and

11
12

10

you've performed an inspection in conformance with the
checklist when you really haven't done that?

again I don't care if somebody approached you about it

11

A

Can you rephrase?

or if you approached them -- other than Hope and Jesse

12

Q

Somebody come to you and say, "Hey, I know

13

and potentially Tammy, did you ever discuss this with

13

there's this checklist, but just ignore it. Stamp it

14

any other employee of Lightforce?

14

'Inspected' and move it on."

15
16

A

To my recollection, I do not recall discussing

it.

15

A

No.

16

Q

Have you ever heard that Jeff asked anybody to

do that?

17

Q

Did you ever discuss it with Ray Dennis?

17

18

A

I did not.

18

A

I have not.

19

Q

How about with Monika Leniger-Sherratt?

19

Q

Mr. Goodwin, what, if anything, did you do to

20

A

I did not.

20

Q

And to this day have you ever discussed this

21

A

A lot of thought.

22

Q

Did you have any discussions with any

21
22

incident other than here today with Ray Dennis?

prepare for this deposition?

23

A

I have.

23

24

Q

When?

24

A

Briefly.

25

A

When

25

Q

Who?
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A

Hope and Jesse.

1

2

Q

Was that all at the same time, the three of

2

you're going to testify at the trial of this case next

3

week?

3

you?

4

A

Yeah.

4

5

Q

When was that?

5

6

A

Couple hours ago. I wasn't aware that I would

7

be deposed today.

6

Mr. Goodwin, is it your understanding that

A

No one's confirmed. I understand it's a

possibility.
Q

Other than what we've discussed here today, can

7

you think of any other topic that you may be providing
testimony on?

8

Q

What was discussed?

8

9

A

Just asked if I had any questions. I mean --

9

A

No, I don't.

10

I'm sorry, I forgot your name.

10

MR. NICHOLSON: That's all I have.

11

MS. ROSHOLT: Andrea.

11

MS. ROSHOLT: Okay.

THE WITNESS: Andrea was there as well. Asked if

12

12
13

there would be any questions, if I had any concerns.

13

14

Just kind of basically just kind of an overview of what

14

15

maybe to expect. If I -- more so if I had any questions

15

16

or concerns.

16

17

MR. NICHOLSON: Q When depositions are finished,

18

there's a written transcript. Have you read transcripts

19

of any other deposition taken in this case?

20
21

(The deposition of Joshua Goodwin was concluded
at 4:05 P.M.)

17
18
19

A

I have not.

20

Q

There's documents that have been filed in this

21

22

case that are entitled affidavits or declarations. Have

22

23

you read any of those type of documents?

23

24

A

I have not.

24

25

Q

Have you discussed your deposition with any

25
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1

employee of Lightforce when counsel has not been

2

present?

3

A

4

5

4

Say that again. My deposition?

6

A

As far as the possibilities of being deposed

7

or --

8

Q

11

That the foregoing proceedings were taken

6

before me at the time and place therein set forth, at

7

which time any witnesses were placed under oath;
That the testimony and all objections made were

8

Yeah. Just have you discussed with anybody,

yeah.
A

Reporter, do hereby certify:

5

Right.

9

I, Robin E. Reason, Certified Shorthand

3

I have not. Well, strike that.

Q

10

REPORTER'S CERTIFICATE
2

9

10
I'd have to say no. I mean no one -- including

myself, I don't think really anyone knew -- I know I

recorded stenographically by me and were thereafter
transcribed by me or under my direction;
That the foregoing is a true and correct record

11

12

of all testimony given, to the best of my ability;

12

didn't know -- that I would be deposed until I think it

13

13

came up yesterday or today, the possibility. But

14

certainly not today. This kind of came out of -- came

14
15

15

out of nowhere after lunch.

16

interested in the action.
IN WITNESS WHEREOF, I have hereunto set my hand

17

and seal this 16th day of October, 2013.

16

Q

It did for all of us.

17

A

Supposed to be at a basketball game.

18

Q

I'm sorry I ruined that.

19
20

A

No worries.

21

break. Let me confer with my client, and we'll see if

22

we can get you out of here.

19

(Discussion off the record.)

816 Sherman Avenue, Suite 7
23

MR. NICHOLSON: Let's go back on the record.

25

Q

I've just got a couple more questions for you.

ROBIN E. REASON, ID CSR No. 904
Notary Public

21

22

24

www.mmcourt.com

18
20

MR. NICHOLSON: All right. Let's take just a little

23

That I am not a relative or employee of any
attorney or of any of the parties, nor am I financially

Coeur d'Alene, ID 83814
My Commission Expires March 12, 2019

24
25
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208 .342.6066
Facsimile: 208.336.9712
sykes@lawidaho .com
nicholon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
SECOND MOTION IN LIMINE

vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

[FILED UNDER SEAL]
Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Plaintiffs
Second Motion in Limine.
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I. INTRODUCTION
Following the Court's October 15, 2013 oral order that Defendant Lightforce USA, Inc.
("LUSA") make Tony Paul ("Paul") and Jeff Goodwin ("Goodwin") available, LUSA made these
individuals available for deposition that same day. Prior to the deposition, LUSA advised that "Mr.
Goodwin will be expected to testify as to the events detailed in the Depositions of Ray Dennis, Hope
Coleman, and Jesse Daniels." Exhibit A to the Declaration of Chad M Nicholson in Support of
Plaintiff's Second Motion in Limine ("Nicholson Deel."), filed concurrently herewith. Additionally,
LUSA advised that "Mr. Paul will be expected to testify that Jeff gave Mr. Paul Lightforce property
in exchange for body shop work and painting on his personal vehicles." Id. Paul and Goodwin were
both deposed on October 15, 2013. Exhibits Band C to the Nicholson Deel.
Huber now seeks an order in limine precluding any party from eliciting testimony regarding
(1) allegations that Huber requested that Goodwin purchase marijuana for him, (2) alleged use of
marijuana by Huber, and (3) allegations that Huber traded vehicles owned by LUSA in exchange for
Paul performing personal services for Huber. This information should be excluded because it is
irrelevant under Idaho Rule of Evidence ("Rule") 402. Alternatively, such evidence should be
excluded under Rule 403 as any minimal probative value of such allegations is substantially
outweighed by the danger of unfair prejudice.
II. STANDARD OF REVIEW

'"Trial courts have broad discretion when ruling on a motion in limine[.]'" Cramer v. Slater,
146 Idaho 868,878,208 P.3d 508,518 (2009) quoting Puckettv. Verska, 144 Idaho 161, 167, 158
P.3d 937, 943 (2007).
Relevant evidence is any evidence "having any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less probable than it would
MEMORANDUM IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN LIMINE - Page 2
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be without the evidence." I.RE. 401. As a general rule, relevant evidence is admissible while
irrelevant evidence is not. I.RE. 402. However, even relevant "evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice[.]" I.R.E. 403. The
determination of whether evidence is relevant is a issue of law. State v. Tankovich, 15 5 Idaho 221,
_ , 407 P.3d 1247, 1251 (Ct. App. 2013) (Idaho reports jump page not presently available).
As a general rule, "[i]n Idaho a witness cannot be questioned about his participation in
wrongful acts having no connection with the matter on trial." State v. Owens, 101 Idaho 632,639,
619 P.2d 787, 794 (1980). An exception to this general rule is provided by Rule 608(b) which
provides, in part, that where a court determines that the specific instance is probative of truthfulness
or untruthfulness, cross-examination of a witness may be made regarding "( 1) the character of the
witness for truthfulness or untruthfulness, or (2) the character for truthfulness or untruthfulness of
another witness as to which character the witness being cross-examined has testified."
III.ARGUMENT
A.

LUSA had admitted that the termination of Huber's employment was not based
upon allegations that Huber attempted to purchase marijuana from Josh Goodwin.

The individual who made the decision to terminate Huber's employment with LUSA was
Raymond Dennis, LUSA's president and sole shareholder ("Dennis"). Dennis has testified as
follows:

Q. Okay. Well, at some point in time, there was a decision made to
terminate Mr. Huber's employment for what the company deems
substandard performance?
A. Yes.
Q. And at the time that decision was made, what were the items it
was basing its decision on?
A. The majority of those items are what has been outlined in that
document [Exhibit 8].

MEMORANDUM IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN LIMINE - Page 3
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A. But discussions occurred also at that meeting when other issues
were raised, which made me realize that it had come to a point where
the decision had to be made to terminate.
Q. Well, so what were they? What was it? What was relied upon?
A. One of the issues was Jeffs purchasing of substances, or arranging
the purchase of substances in the work environment.
Q. Tell me about that. What was that?
A. That was Jeff going to another staff member and asking whether
he could purchase marijuana.
Q. Who was this staff member?
A. Josh Goodwin.
Q. It makes sense to me, but I'm still - I want to understand the
question is, what was the basis for the decision - if the fact that you
had heard a rumor that he had wanted to purchase marijuana from
somebody was not a basis for the decision to terminate him, that's
fine. But if it was something you're saying, Hey, that's why I had a
right to terminate him for, I want to know who you heard it from,
when you heard it, and what you did to verify it.
A. Let me say that what we have in this document [Exhibit 8] which
we had given to Jeff was more than sufficient for myself to make the
decision that we had no choice but to terminate.
Q. That may very well be. So, were you relying upon the fact that

you had heard a rumor that Mr. Huber wanted to purchase
marijuana?
A. No.
Q. Was that something that you were relying upon to make the
decision to terminate his employment?
A. No. Rumors are not what you make a decision like that on.
Deposition of Raymond Dennis ("Dennis Depa.") at 144:12 - 145:9, 146:21 - 147: 17, attached as
Exhibit B to the Declaration of Gerald T. Husch, filed on July 16, 2013 (emphasis added). Given
this unequivocal testimony that the allegations that Huber had attempted to purchase marijuana was
not a basis for the termination, any testimony regarding these allegations is irrelevant and therefore
inadmissible. I.R.E. 401 & 402.
Furthermore, the undisputed testimony is that LUSA took no steps whatsoever to verify the
accuracy of these allegations until after Huber's demand for payment under the Company Share
Offer. Dennis Depa. at 147:18-148:5; Deposition ofJosh Goodwin ("Goodwin Depa.) at 33: 19MEMORANDUM IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN LIMINE - Page 4
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3 5 :7, attached to the Nicholson Deel. as Exhibit C. As LUSA took no steps to attempt to verify these
allegations until years after it made the decision to termination Huber's employment, LUSA could
not have used this as a justification to terminate Huber's employment because any alleged "proof' of
these allegations would not have been discovered until years after the decision to terminate was
made.
Finally, the Idaho Supreme Court has specifically held that"[ a]rranging a drug transaction in
and of itself is not probative of whether a person is truthful or untruthful." State v. Fernandez, 124
Idaho 381, 383, 859 P.2d 1389, 1391 (1993). Thus, these allegations are not admissible under Rule
608(b).

B.

Allegations that Huber used marijuana are irrelevant and unduly prejudicial.

At no point in this litigation has LUSA contended that it based its decision to terminate
Huber's employment upon allegations that Huber used marijuana on isolated instances years before
his employment was terminated. As such, any testimony regarding whether Huber has used
marijuana is wholly irrelevant as it does not tend to prove or disprove any probative facts. I.R.E. 401
& 402. Moreover, as the testimony is irrelevant, any questioning regarding such allegations is
simply a waste of time. Finally, questioning as to such specific instances is not admissible as the
alleged acts are not probative of truthfulness or untruthfulness. I.R.E. 608(b). See also US v.
Clemons, 32 F .3d 1504, 1511 (11th Cir. 1994) ("This circuit has long adhered to the proposition that
a witness's use of drugs may not be used to attach his general credibility[.]"); US v. Samples, 897
F.2d 193, 197 (5th Cir. 1990); and Crimm v. Missouri Pacific R. Co., 750 F.2d 703, 707-708 (8th Cir.
1984). Given the foregoing, an order precluding any questioning or testimony regarding these
allegations is inappropriate.

II
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C.

Testimony regarding alleged trading of vehicles is irrelevant.

Huber anticipates that LUSA will seek to illicit testimony from Tony Paul ("Paul") that he
and Huber entered into agreements where Huber allegedly traded LUSA's vehicles for personal
services rendered by Paul to Huber. LUSA has never indicated that these alleged trades were the
basis, in whole or in part, for the termination of Huber's employment. The reason for this is very
simple: LUSA had no knowledge of these allegations until approximately six (6) weeks ago. Paul
provided the following testimony regarding when LUSA became aware of these allegations:
Q. Other than Jeff Huber have you discussed this exchange involving
the Suburban with any other employee of Lightforce or Nightforce?
A. Not up until all this came about. Then I had talked to Mr. Dennis
and Monika.
Q. When you say "all this," I need you to define that.
A. The lawsuit.
Q. Did they approach you individually, or were they both involved?
A. I believe it was Ray and Hope that I talked to originally.
Q. When did that conversation occur? Do you recall a year?
A. No. It was just a month and a half ago maybe, somewhere right
around there.
Q. So as we sit here today on October 15th, the first conversation
that you had with Ray Dennis about this Suburban was
approximately a month and a half ago; correct?
A. Yes.
Q. Was that the first time that you discussed it with Hope Coleman
as well?
A. Yes.
Q. And I want to make sure I'm clear. So when you got asked to
come talk about it, that was within the past month and a half?
A. Yeah. I believe so.
Q. The discussions that you had with the Ford, so who did you
discuss that with?
A. Would be Ray and Hope Coleman.
Q. And based upon your testimony, that discussion would have
occurred approximately six weeks ago from today.
A. Yes.
Q. And prior to six weeks ago, you had never discussed this with
another employee of Lightforce other than Jeff Huber.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S SECOND MOTION IN LIMINE - Page 6
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A. Not that I can recall, no.

Deposition of Tony Paul at 16:2-9, 16: 19-17:9, 17: 17-20 & 20:20-21 :5, attached as Exhibit B to the
Nicholson Deel. (emphasis added). As these allegations were not even brought to the attention of
LUSA until six (6) weeks ago, well over two (2) years after the decision to termination Huber' s
employment was made, these allegations could not have formed the basis for the termination and
cannot now be used demonstrate unsatisfactory performance.

IV. CONCLUSION
Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Second Motion in Limine be GRANTED.

DATED this 18th day of October, 2013 .

MEULEMAN MOLLERUP LLP

BY:
Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 181h day of October, 2013, a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):
- - - - - ---

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[

]
]

[X]
[
[

]
]

U.S . Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

Ir-:_-· --·- --·-·
I [ ] U.S. Mail
[ ] Hand Delivered
I [ j. ] Facsimile
[
[

]
]

Overnight Mail
Electronic Mail

districtcourt(cv,idahocounty.org
i

_J
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)

CASE NO. CV2012-336

)

)
vs.
LIGHTFORCE USA, INC.

)
)
)

COURT MINUTES

)
Defendant.

)
)

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch, Andrea Roschalt & Clay Gill, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 10/22/2013 Tape: CD476-2 Time: 9:00 A.M.
Subject of Proceeding: Court Trial - Day 2
FOOTAGE:
9:00

Honorable Michael J. Griffin, District Judge presiding. Parties present: Jeff
Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Andrea Roschalt & Clay Gill, Attorneys for the defendant; Ray Dennis of
Lightforce, USA. Court advises this is the time set for a Court Trial. Court
inquires of Ms. Roschalt if Mr. Husch will be present today.

9:01

Ms. Roschalt advises Mr. Gill is present today on behalf of Lightforce USA to
conduct cross-examination of the expert witness and further advises Mr. Husch
will be present later today.

9:02

Court inquires of counsel if anyone present in the Courtroom are potential
witnesses.

9:02

Ms. Roschalt advises Kimberly Able is present and she is the witness being
called out of order and was stipulated to .

9:02

Mr. Sykes advises Dave Cooper is present and is their expert witness who will be
called after Kimberly Able .

9:02

Mr. Roschalt calls Kimberly Able, sworn.
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9:02

Ms. Roshalt identifies Defendant's Exhibit D-20, 21, 22.

9:03

Ms. Roschalt conducts direct-examination of the witness.

9:05

Ms. Roschalt moves to admit Defendant's Exhibit D-20, 21, 22.

9:05

Mr. Nicholson objects to the admission of the exhibits.

9:06

Court requests a foundational basis be laid.

9:06

Ms. Roschalt questions the witness regarding the exhibits.

9:07

Court questions the relevance.

9:07

Ms. Roschalt responds.

9:07

Court questions Ms. Roschalt as to the relevance.

9:08

Mr. Nicholson continues with his objection.

9:08

Court would like further discussion regarding Exhibit 21.

9:09

Ms. Roschalt questions the witness regarding Exhibit 21 .

9:11

Ms. Roschalt offers for the admission of Defendant's Exhibit D-21, 22 & 23.

9:11

Mr. Nicholson continues with his objection as to relevance.

9: 11

Court admits Defendant's Exhibits D-21, 22 & 23.

9: 11

Witness excused. Court admonishes the witness not to discuss her testimony
with anyone until after the conclusion of the trial.

9:12

Mr. Dave Cooper called, sworn.

9:13

Mr. Sykes conducts direct-examination of the witness.

9:52

Court is in recess.

10:06 Court reconvenes with all parties present.
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10:06 Mr. Sykes continues with conducting direct-examination of the witness.
10:09 Mr. Sykes advises he provided the Court Clerk with a copy of what Mr. Cooper is
relying on, so the Court can follow along .
10:09 Court advises he will not look at the document, as it has not been admitted into
evidence.
10:09 Mr. Sykes continues with conducting direct-examination of the witness.
10: 15 Mr. Sykes offer for the admission of Plaintiff's Exhibit P-101 for illustrative
purposes.
10:15 Mr. Gill inquires if the exhibit is page 1 only. Mr. Sykes advises that is correct.
10: 15 Mr. Gill has no objection to the admission for illustrative purposes only.
10:16 Court admits Plaintiff's Exhibit P-101 for illustrative purposes.
10: 16 Mr. Sykes continues with conducting direct-examination of the witness.
10:31 Mr. Gill objects to Mr. Cooper's testimony regarding Jeff Huber as hearsay.
10:31 Mr. Sykes advises it supports his opinion.
10:31 Court overrules the objection.
10:32 Mr. Sykes continues with conducting direct-examination of the witness.
11: 12 Mr. Sykes offers for the admission of
11: 13 Court is in recess.
11 :25 Court reconvenes with all parties present.
11 :25 Mr. Gill has no objection to the admission for illustrative purposes only.
11 :25 Court admits what the defendant referred to as exhibit 2-11 as Plaintiff's Exhibit
P-102 for illustrative purposes.
11 :26 Mr. Gill conducts cross-examination of the witness.
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11: 52 Mr. Gill requests the witness be provided with Defendant's Exhibit 0-141.
11 :52 Court hands the witness with Defendant's Exhibit D-141.
11 :52 Mr. Gill continues with conducting cross-examination of the witness.
12: 10 Court is in recess until 1:20.
1:24

Court reconvenes with all parties present.

1:24

Mr. Gill requests the witness be handed Plaintiff's Exhibit P-1, P-101 & P-102.

1:25

Mr. Gill continues with conducting cross-examination of the witness.

2:01

Mr. Gill requests to publish the deposition of Mr. Cooper. Mr. Gill further states
the deposition is not the original.

2:01

Mr. Sykes has no objection and advises once the original is received they will
exchange them .

2:02

Court grants.

2:02

Mr. Gill continues with conducting cross-examination of the witness.

2: 10

Court questions the witness.

2: 14

Mr. Sykes conducts re-direct examination of the witness.

2: 17

Mr. Gill does not wish to conduct re-cross.

2: 17

Witness is excused for now, but may be recalled at a later date.

2:18

Mr. Gill calls Dennis Reinstein.

2: 18

Court is in recess.

Clerk: Barbie Deyo
2:30

Court reconvenes with all parties present.

2:31

Dennis Reinstein sworn .
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2:31

Mr. Gill conducts direct-examination of the witness.

2:34

Defendant's exhibit D150 handed to witness. Discussion about exhibit.

2:37

Mr. Gill moves to admit Defendant's exhibit D150.

2:37

Defendant's exhibit D150 admitted.

2:37

Mr. Gill continues direct-examination of the witness.

2:42

Defendant handed Plaintiff's exhibit P-1.

2:42

Mr. Gill continues direct-examination of the witness.

2:45

Witness handed defendant's exhibit D154.

2:45

Mr. Gill continues direct-examination of the witness.

2:52

Mr. Gill questions witness about Mr. Cooper's report.

3:02

Mr. Gill requests to have Defendants exhibit 161 marked, handed to witness.

3:03

Mr. Gill moves to admit defendant's exhibit D161 for illustrative purposes.

3:03

Defendant's exhibit D161 admitted for illustrative purposes.

3:03

Mr. Gill continues direct-examination of the witness.

3:07

Witness handed Defendant's Plaintiff's exhibit P-101.

3:07

Mr. Gill continues direct-examination of the witness .

3: 18

Mr. Gill moves for admission of Defendant's exhibit D154.

3:18

Objection by Mr. Sykes.

3: 18

Admission of defendant's exhibit D154 denied.

3:19

Cross by Mr. Sykes.

3:32

Mr. Sykes rests.
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3:32

Re-direct by Mr. Gill.

3:35

Mr. Gill has no further questions.

3:35

Mr. Sykes re-directs.

3:35

Court will reconvene at 8:30 am tomorrow. Court adjourns.

Approved by:

MICHAE~
District Judge
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JEFFREY EDWARD HUBER,
Plaintiff,
vs.

LIGHTFORCE USA, INC.
Defendant.
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CASE NO. CV2012-336

COURT MINUTES

)

)
Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 10/23/2013 Tape: CD476-2
Time: 8:32 A.M.
Subject of Proceeding: Court Trial - Day 3
FOOTAGE:
8:32

Honorable Michael J. Griffin, District Judge presiding. Parties present: Jeff
Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Gerald T. Husch, Clay Gill & Andrea Roschalt, Attorneys for the defendant; Ray
Dennis of Lightforce USA. Court advises this is the time set for a Court Trial.

8:33

Mr. Sykes re-calls David Cooper as a rebuttal witness.

8:34

David Cooper sworn.

8:34

Mr. Sykes conducts direct-examination of the witness.

8:42

Mr. Gill conducts cross-examination of the witness.

8:44

Witness is handed Plaintiff's Exhibit P-30.

8:45

Mr. Gill continues with conducting cross-examination .

8:46

Mr. Sykes objects to the question .

8:46

Mr. Gill withdraws his objection.
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8:46

Mr. Gill continues with conducting cross-examination.

8:54

Court questions witness for clarification.

9:12

Mr. Sykes questions the witness in light of the Courts questioning.

9:13

Mr. Gill questions the witness in light of the Courts questioning.

9: 17

Court clarifies the Courts questioning was for clarification purposes only.

9:18

Witness is excused.

9: 18

Mr. Gill excuses himself from Court.

9:18

Mr. Sykes calls Jeffery Huber to resume direct-examination .

9: 19

Jeffery Huber sworn.

9: 19

Mr. Sykes request the defendant be handed exhibits P-29 , 30 & 31. Mr. Sykes
further clarifies he would like the witness to be handed P-30, 31 & 32 .

9:20

Mr. Sykes conducts direct-examination of the witness.

9:26

Mr. Sykes introduces Plaintiff's Exhibit P-97 and hands it to the witness.

9:28

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-97 .

9:28

Court admits Plaintiff's Exhibit P-97 with no objections.

9:29

Mr. Sykes continues with direct-examination of the witness .

9:33

Mr. Sykes hands the witness a Night Force 2013 catalog.

9:33

Mr. Sykes continues direct-examination.

9:48

Mr. Sykes moves for the admission of the catalog and mark as Plaintiff's Exhibit
P-103.

9:48

Mr. Husch objects to the admission .

9:48

Mr. Sykes argues.
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9:49

Court admits and marks as Plaintiff's Exhibit P-103.

9:49

Court is in recess until 10:00 a.m.

10:03 Court reconvenes with all parties present.
10:03 Mr. Husch conducts cross-examination of the witness.
10:04 Mr. Husch requests the deposition of the witness be published.
10:04 Ms. Roschalt hands the witness the deposition.
10:04 Mr. Husch continues with cross-examination of the witness .
10:34 Mr. Husch introduces Defendant's Exhibit D-134 and hands the exhibit to the
defendant. Mr. Husch questions the witness regarding the exhibit.
10:36 Mr. Husch moves for the admission of Defendant's Exhibit D-134.
10:36 Court admits Defendant's Exhibit D-134 with no objections.
10:36 Mr. Husch continues with cross-examination of the witness.
10:46 Mr. Husch hands the witness Defendant's Exhibit D-20.
10:46 Mr. Husch continues with cross-examination of the witness.
11 :02 Mr. Husch introduces Defendant's Exhibit D-6 and hands it to the witness.
11 :03 Mr. Husch moves for the admission of Defendant's Exhibit D-6.
11 :03 Court admits Defendant's Exhibit D-6 with no objections.
11 :04 Mr. Husch continues with cross-examination of the witness.
11 :05 Court is in recess until 11: 15 a.m.
11: 19 Court reconvenes with all parties present.
11 :20 Mr. Husch continues with cross-examination of the witness.
11 :20 Mr. Husch introduces Defendant's Exhibit D-125 and questions the witness
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regarding the exhibit.
11 :25 Mr. Husch offers for the admission of Defendant's Exhibit D-125.
11 :25 Court admits Defendant's Exhibit D-125 admitted with no objections.
11 :25 Mr. Husch requests exhibit P-30 and hands it to the witness and questions the
witness regarding the exhibit.
11 :38 Mr. Sykes conducts re-direct examination of the witness.
11 :44 Mr. Sykes identifies Plaintiff's Exhibit P-89 and questions the witness regarding
the exhibit.
11 :45 Mr. Sykes offers for the admission of Plaintiff's Exhibit P-89.
11 :45 Court admits Plaintiff's Exhibit P-89 with no objections.
11 :45 Mr. Sykes continues with conducting re-direct examination of the witness.
11 :58 Mr. Husch requests exhibit D-22 and hands it to the witness.
11 :58 Mr. Husch questions the witness .
12:04 Court is in recess until 1: 15 p.m.
1: 18

Court reconvenes with all parties present.

1: 18

Mr. Sykes advises they have video deposition to be played at this time.

1: 18

Mr. Nicholson advises the defense has a witness to call out of order and they
have no objection to that.

1: 19

Ms. Roschalt calls Bruce McLaughlin, sworn.

1: 19

Ms. Roschalt conducts direct-examination of the witness.

1:23

Mr. Nicholson conducts cross-examination of the witness.

1:27

Ms. Roschalt conducts re-direct examination of the witness .

1:28

Witness excused.
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1:28

Court is in recess to allow counsel to set up the video deposition.

1:28

Ms. Roschalt advises the Court she will excuse herself at this time.

1:47

Court reconvenes with all parties present.

1:47

Mr. Nicholson advises a video deposition of Paul llisiuakas will be played and
further inquires how he wishes to handle objections.

1:47

Colloquy regarding objections. Court will mute if an objection is sustained.

1:49

Court advises the Court reporter will not be reporting the video deposition.

1:49

Mr. Nicholson plays the video deposition.

2:24

Mr. Husch makes an objection .

2:26

Mr. Nicholson argues.

2:29

Court speaks.

2:29

Mr. Husch speaks.

2:30

Mr. Nicholson speaks.

2:31

Mr. Husch speaks.

2:31

Mr. Nicholson speaks.

2:32

Mr. Husch speaks.

2:32

Court speaks and advises the deposition will be played and if the testimony does
not include what Mr. Huber has been accused of, it will be stricken.

2:33

Mr. Husch would like a standing objection to the five questions.

2:34

Mr. Nicholson continues to play the video deposition.

2:36

Video deposition is paused.

2:36

Court advises the objection to all five questions and the answers will be
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sustained.
2:38

Mr. Nicholson continues to play the video deposition.

2:38

Mr. Husch advises the rest of the deposition is cross-examination.

2:40

Mr. Nicholson advises they don't wish to have the rest of the video viewed.

2:40

Court is in recess.

2:48

Court reconvenes with all parties present.

2:49

Mr. Nicholson advises the video deposition of Kenneth David Holmes will be
played at this time.

2:49

Court inquires if there will be objections.

2:49

Mr. Husch advises there may be.

2:50

Mr. Nicholson will pause the video once an objection is raised .

2:50

Mr. Nicholson plays the video deposition.

3:04

Mr. Nicholson advises this concludes the portion of the video deposition they
wanted to play.

3:04

Mr. Nicholson advises the Plaintiff rests.

3:04

Mr. Husch advises he has two video depositions and would like to have those
played next.

3:05

Mr. Nicholson advises they have no objection.

3:05

Court grants.

3:05

Court is in recess.

3:28

Court reconvenes with all parties present.

3:28

Mr. Husch advises a video deposition of Mickey Schneider will be played at this
time. Mr. Husch starts the video.
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3:43

Mr. Husch advises this concludes the video deposition of Mickey Schneider.

3:43

Court is in recess.

3:49

Court reconvenes with all parties present.

3:49

Mr. Husch advises he is prepared to play the video deposition of William Borkett,
but is not sure if counsel is prepared for that.

3:50

Mr. Nicholson speaks and does wish to have additional time to prepare .

3:50

Colloquy between Court and Counsel regarding the deposition and when to play
it.

3:52

Court inquires of counsel if this case will be able to be completed in two days.

3:52

Mr. Husch advises it will be close.

3:52

Court wishes to have the video deposition played now.

3:53

Mr. Husch plays the video deposition of William Borkett.

4:08

Mr. Nicholson objects to the question on the grounds of hearsay.

4:09

Mr. Husch speaks.

4:09

Court requests the next question be played and answered and then stop it.

4:09

Video deposition is continued to be played.

4:10

Video deposition is stopped.

4: 10

Court overrules the objection on hearsay.

4: 11

Video deposition is continued to be played.

4:22

Objection . Court sustained .

4:22

Counsel advises the question was not answered.

4:22

Video deposition resumes.
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4:23

Mr. Nicholson objects.

4:23

Mr. Husch responds.

4:24

Court sustains the objection.

4:24

Video deposition resumes.

4:26

Mr. Nicholson objects - hearsay.

4:26

Court would like to handle it that way.

4:26

Video deposition resumes.

4:28

Mr. Nicholson objects - lack of foundation.

4:29

Mr. Husch responds.

4:31

Court overrules the objection.

4:31

Video deposition resumes.

4:38

Mr. Nicholson objects - foundational issues.

4:38

Mr. Husch responds.

4:39

Court sustains the objection.

4:39

Mr. Husch continues his argument.

4:40

Court has heard no qualifications that will allow him to give that opinion.

4:40

Mr. Nicholson speaks and advised the expert witness was not disclosed.

4:41

Mr. Husch argues.

4:41

Court sustains the objection.

4:42

Video deposition resumes.

4:44

Mr. Nicholson objects. Objection withdrawn.

Christy L. Gering
Deputy Clerk
COURT MINUTES - 8
1383

JEFFREY EDWARD HUBER vs. LIGHTFORCE USA, INC.
CASE NO. CV2012-336
4:45

Video deposition resumes .

4:47

Mr. Nicholson objects - foundational. Mr. Nicholson further advises he has
several objections and requests how the Court wishes to handle it.

4:48

Mr. Husch speaks.

4:48

Colloquy between Court and counsel regarding objection.

4:49

Court rules - witness can testify to the agenda items only.

4:49

Mr. Husch advises he will withdraw the questions.

4:50

Mr. Nicholson is in agreement.

4:50

Court inquires of counsel what is left after that.

4:50

Mr. Nicholson responds.

4:51

Court speaks and advises he doesn't want to hear second hand testimony.
Court further requests counsel work this out the rest of the evening. Court will
resume tomorrow morning at 9:00 a.m.

4:52

Court is in recess .

Approved by:

fdl.

MICHAEJ. GRIFFIN
District Judge
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-------------------------------------------------------------------FOOTAGE:

9:11

Honorable Michael J. Griffin, District Judge presiding. Parties present: Jeff
Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Gerald T. Husch & Andrea Roschalt, Attorneys for the defendant; Ray Dennis of
Lightforce USA. Court advises this is the time set for a Court Trial.

9:11

Mr. Husch speaks and advises the Court counsel met last night and have come
to an agreement with what portions of the video deposition to be muted out.

9: 12

Mr. Nicholson speaks and advises there are portions of the cross-examination
that will be muted out as well.

9: 13

Video deposition of William Barkett is played.

9:38

Counsel advises this concludes the video deposition.

9:38

In response to inquiry from the Court Mr. Husch and Mr. Sykes advises there is
no further portion of the video deposition of Mr. Barkett they wish to have put on
the record.

9:38

Mr. Husch calls Hope Coleman.
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9:39

Hope Coleman, sworn.

9:40

Mr. Husch conducts direct-examination of the witness.

10:06 Mr. Husch identifies Defendant's Exhibit D-38. Mr. Husch questions the witness
about the exhibit.
10: 10 Mr. Husch offers for the admission of Defendant's Exhibit D-38.
10: 10 Mr. Sykes objects.
10: 11 Court overrules the objection and admits Defendant's Exhibit D-38.
10: 11 Mr. Husch identifies Defendant's Exhibit D-40 and questions the witness
regarding the exhibit.
1O: 13 Mr. Husch moves for the admission of Defendant's Exhibit D-40.
10: 13 Court admits Defendant's Exhibit D-40 with no objections.
10: 13 Mr. Husch continues with conducting direct-examination of the witness.
10:25 Mr. Husch identifies Defendant's Exhibit D-63 and questions the witness
regarding the exhibit.
10:26 Mr. Husch moves for the admission of Defendant's Exhibit D-63.
10:26 Court admits Defendant's Exhibit D-63 with no objections.
10:26 Court is in recess for 15 minutes.
10:43 Court reconvenes with all parties present.
10:43 Mr. Husch continues with conducting direct-examination of the witness.
10:53 Mr. Husch identifies Defendant's Exhibit D-70 & D-61 and questions the witness
regarding the exhibit D-70.
10:55 Mr. Husch offers for the admission of Defendant's Exhibit D-70 .
10:55 Court admits Defendant's Exhibit D-70 with no objections.
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10:56 Mr. Husch questions the witness regarding exhibit D-61.
10:59 Mr. Husch offers for the admission of Defendant's Exhibit D-61.
10:59 Court admits Defendant's Exhibit D-61 with no objections.
10:59 Mr. Husch identifies Defendant's Exhibit D-77 & D-66 and questions the witness
regarding exhibit D-77 .
11 :02 Mr. Husch offers for the admission of Defendant's Exhibit D-77.
11 :02 Court admits Defendant's Exhibit D-77 with no objections.
11 :02 Mr. Husch questions the witness regarding exhibit D-77.
11 :02 Mr. Husch questions the witness regarding exhibit D-66 .
11 :02 Mr. Husch offers for the admission of Defendant's Exhibit D-66.
11 :02 Court admits Defendant's Exhibit D-66 with no objections.
11 :03 Mr. Husch continues with conducting direct-examination of the witness .
11 :04 Mr. Husch identifies Defendant's Exhibit D-79 and questions the witness
regarding the exhibit.
11 :06 Mr. Husch offers for the admission of Defendant's Exhibit D-79.
11 :06 Court admits Defendant's Exhibit D-79 with no objections.
11 :06 Mr. Husch continues with conducting direct-examination of the witness.
11 :09 Mr. Husch identifies Defendant's Exhibit D-67 & D-68 and questions the witness
regarding exhibit D-67.
11 :09 Mr. Husch offers for the admission of Defendant's Exhibit D-67.
11: 10 Mr. Sykes questions witness regarding the exhibit. Mr. Sykes has no objection.
11: 10 Court admits Defendant's Exhibit D-67 with no objections.
11 :11 Mr. Husch questions the witness regarding exhibit D-68.
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11: 13 Mr. Husch offers for the admission of Defendant's Exhibit D-68.
11: 13 Court admits Defendant's Exhibit D-68 with no objections.
11: 13 Mr. Husch continues with conducting direct-examination of the witness.
11 :26 Mr. Sykes objects to questioning.
11 :26 Court sustains the objection.
11 :26 Mr. Sykes objects to questioning .
11 :26 Court overrules the objection.
11 :31 Mr. Husch identifies Defendant's Exhibit D-31.
11 :32 Mr. Husch offers for the admission of Defendant's Exhibit D-31.
11 :32 Court admits Defendant's Exhibit D-31 with no objections.
11 :33 Mr. Husch identifies Defendant's Exhibit D-34.
11 :34 Mr. Husch offers for the admission of Defendant's Exhibit D-34.
11 :34 Court admits Defendant's Exhibit D-34 with no objections.
11 :34 Mr. Husch continues with conducting direct-examination of the witness.
11 :36 Mr. Husch hands the witness Plaintiff's Exhibit P-38.
witness regarding the exhibit.

Court questions the

11 :38 Mr. Husch hands the witness Plaintiff's Exhibit P-1 .
11 :40 Mr. Husch hands the witness Plaintiff's Exhibit P-59.
11 :42 Mr. Husch advises he has no further questions of the witness.
11 :42 In response to inquiry from the Court, Mr. Sykes wishes to conduct crossexamination of the witness after lunch.
11 :43 Court is in recess until 1:00 p.m.
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1:04

Court reconvenes with all parties present.

1:04

Mr. Sykes conducts cross-examination of the witness.

1:19

Mr. Husch objects to questioning.

1:19

Mr. Sykes withdraws the question.

1:34

Mr. Sykes identifies Plaintiff's Exhibit P-17.

1:34

Mr. Sykes offers for the admission of Plaintiff's Exhibit P-17.

1:34

Court admits Plaintiff's Exhibit P-17 with no objections.

1:34

Mr. Sykes continues with cross-examination of the witness.

1:57

Mr. Sykes identifies Plaintiff's Exhibit P-38.

1:57

Court admits Plaintiff's Exhibit P-38 with no objections.

2:01

Witness is excused and admonished not to speak about her testimony today with
anyone except counsel.

2:01

Court is in recess until 2: 10 p.m.

2:16

Court reconvenes with all parties present.

2:16

Mr. Husch calls Kevin Stockdill, sworn.

2:17

Mr. Husch conducts direct-examination of the witness.

2:48

Mr. Husch identifies Defendant's Exhibit D-122.
Mr. Husch moves for the admission of Defendant's Exhibit D-122.

2:49

Mr. Sykes objects.

2:49

Court denies the admission of Defendant's Exhibit D-122.

2:50

Mr. Husch continues with conducting direct-examination of the witness.
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2:59

Mr. Nicholson conducts cross-examination of the witness.

Clerk: Barbie Deyo
3:05

Mr. Nicholson is handed plaintiff's exhibit P-35, hands it to witness. Cross
continued.

3:08

Mr. Nicholson approaches the witness and hands him a copy of witness'
deposition. Cross continued.

3: 18

Plaintiff's exhibit P-16 handed to Mr. Nicholson who then hands it to witness.
Cross continued.

3:23

Moves for admission of P-35 .

3:23

Court admits Plaintiff's Exhibit P-35 with no objections.

3:23

Mr. Nicholson has no further questions.

3:24

Re-direct by Mr. Husch.

3:27

Mr. Nicholson does not wish to conduct re-cross .

3:27

Witness is excused.
today.

3:27

Court in recess until 3:40 pm .

3:43

Court reconvenes.

3:43

Ms. Roschalt calls Kyle Brown, sworn.

3:44

Direct by Ms. Roschalt.

4: 15

Objection by Mr. Nicholson.

4:15

Substained.

4:15

Direct continued .

4: 17

Objection by Mr. Nicholson.

Court admonishes witness, not to speak about the trial
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4:17

Substained .

4:20

Ms. Roschalt approaches witness and hands him Defendant's exhibit 0162 .
Direct continued.

4:24

Counsel moves for admission of Defendant's exhibit 0162.

4:24

Court admits with no objections.

4:24

No further direct by counsel.

4:25

Cross by Mr. Nicholson.

4:32

Defense exhibit 064 handed to Mr. Nicholson, who then hands it to witness.
Cross continued.

4:34

Counsel moves for admission of Defendant's exhibit 064.

4:34

Admitted.

4:35

Cross continued .

4:41

Mr. Nicholson moves to strike witnesses' response.

4:41

Response stricken.

4:42

Cross continued.

4:45

No further questions by Mr. Nicholson.

4:46

No questions by Ms. Roschalt

4:46

Court admonishes witness.
conclusion.

4:46

Discussion regarding proposed witnesses that will be called. Court advises that
is this trial does not get finished tomorrow, it will resume next Wednesday.

4:48

Ms. Roschalt calls Josh Goodwin, sworn.

4:49

Direct by Ms. Roschalt.

May not speak to others about this trial until its
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4:51

Mr. Nicholson asks witness a question in aid of an objection.

4:52

Overruled.

4:52

Ms. Roschalt continues direct.

4:53

Mr. Nicholson has a standing objection to this line of questioning.

4:53

Overruled.

4:57

Counsel has no further questions.

4:58

Cross by Mr. Nicholson.

5:03

No further questions by Mr. Nicholson.

5:03

Re-direct by Ms. Roschalt.

5:03

No further questions by either counsel.

5:04

Witness excused . Court admonishes witness not to speak with anyone out this
trial until its conclusion.

5:04

Ms. Roschalt calls Levi Bradley.

5:04

Mr. Nicholson motions to exclude the witness Levi Bradley.

5:06

Ms. Roschalt objects to Mr. Nicholson's motion.

5:08

Mr. Nicholson responds.

5:08

Court questions Ms. Roschalt.

5: 10

Court is in recess. Court will reconvene tomorrow morning at 8:30 a.m.

Approved by:

MICH~
GRIFFIN
District Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)
)

vs.

CASE NO. CV2012-336

)

COURT MINUTES

)

LIGHTFORCE USA, INC.
Defendant.

)
)
)
)

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 10/25/2013 Tape: CD476-2
Time: 8:34 A.M.
Subject of Proceeding: Court Trial - Day 5
FOOTAGE:
8:34

Honorable Michael J. Griffin, District Judge presiding. Parties present: Jeff
Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Gerald T. Husch & Andrea Roschalt, Attorneys for the defendant; Ray Dennis of
Lightforce USA. Court advises this is the time set for a Court Trial. Court further
advises at the conclusion of yesterday's Court, there was argument regarding a
specific witness being called. Court further advises the plaintiff had the names
prior to the discovery deadline.

8:36

Mr. Nicholson has no further argument than what he presented yesterday.

8:37

Court will allow the testimony of Levi Bradley.

8:37

Ms. Roschalt calls Frederick Mark Cochran, sworn.

8:38

Mr. Husch conducts direct-examination of the witness.

8:59

Objection by Mr. Nicholson.

8:59

Sustained.
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8:59

Mr. Husch continues with direct-examination of the witness.

9:02

Mr. Husch hands the witness Plaintiff's Exhibit P-1.
continued .

9:03

Mr. Nicholson conducts cross-examination of the witness.

9: 18

Mr. Husch conducts re-direct examination.

9: 18

Mr. Nicholson conducts re-cross examination.

9:19

Witness excused. Witness admonished not to speak of his testimony with
anyone except counsel.

9:19

Ms. Roschalt calls Tony Pall.

9:20

Tony Paul, sworn.

9:21

Ms. Roschalt conducts direct-examination of the witness.

9:26

Mr. Nicholson conducts cross-examination of the witness.

9:32

Ms. Roschalt conducts re-direct examination of the witness.

9:33

Witness excused and admonished not to discuss his testimony with anyone
except the lawyers.

9:33

Court is in recess until twenty till 10:00.

9:44

Court reconvenes with all parties present.

9:44

Ms. Roschalt calls Mr. Asker.

9:46

Michael Asker, sworn.

9:46

Ms. Roschalt conducts direct-examination of the witness.

9:4 7

Ms. Roschalt
continued.

9:52

Mr. Sykes objects - lack of foundation.

identifies

Defendant's

Exhibit

D-135.

Direct-examination

Direct-examination
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9:52

Court overrules the objection.

9:52

Mr. Sykes objects - lack of foundation .

9:52

Direct continued.

9:52

Court overrules the objection - the answer will stand.

9:58

Mr. Sykes conduct cross-examination of the witness.

10:05 Mr. Sykes identifies Plaintiff's Exhibit 88 and hands it to the witness. Cross
continued.
10:05 Ms. Roschalt conducts re-direct examination.
10:05 Ms. Roschalt moves for the admission of Defendant's Exhibit D-135 .
10:05 Court admits Defendant's Exhibit D-135 with no objections.
10:05 Re-direct continued.
10:07 Witness excused and admonished not to discuss his testimony with anyone with
the exception of the attorneys until the conclusion of the trial.
10:07 Ms. Roschalt calls Jesse Daniels.
10:08 Court advises counsel he knows who Mr. Asker is as he lives in Grangeville and
he does not have his insurance coverage through his office.
10:09 Jess Daniels, sworn. Mr. Husch conducts direct-examination of the witness.
10:27 Mr. Nicholson objects to questioning.
10:27 Court overrules.
10:27 Direct-examination continues.
10:46 Mr. Nicholson objects.
10:46 Court overrules the objection.
10:50 Mr. Nicholson objects. Withdrawn.
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10:52 Mr. Husch hands the witness Plaintiff's Exhibit P-1.
10:53 Mr. Nicholson conducts cross-examination of the witness.
11: 12 Mr. Husch conducts re-direct examination of the witness.
11 :14 Witness is excused and given an admonishment not to discuss his testimony
with anyone other than the attorneys until the conclusion of the trial.
11: 15 Court is in recess until 20 minutes after 11 :00.
11 :25 Court reconvenes with all parties present. Court apologizes the heating system
does not appear to be working . Court advises at lunch we will reconvene in
Courtroom 1 and requests counsel move their belongings at that time. Court
further advises a little extra time will be given to allow counsel to move.
11 :26 Ms. Roschalt calls Doctor Raymond Dennis, sworn.
11 :27 Ms. Roschalt conducts direct-examination of the witness.
11 :40 Ms. Roschalt hands the witness Plaintiff's Exhibit P-1.
continues.

Direct-examination

11 :54 Objection by Mr. Nicholson.
11 :54 Overruled.
12:06 Objection by Mr. Nicholson.
12:06 Sustained.
12:06 Court is in recess until 1:10 p.m.
1: 13

Court reconvenes in Courtroom 1 - CD595-1 with all parties present except Mr.
Nicholson and Mr. Husch.

1: 13

Court advises he did some research on the Idaho County case Mr. Dennis
testified to and learned there was a foreign judgment filed and was signed by
Judge Reinhardt.

1:13

Ms. Roschalt continues with direct- examination of Doctor Dennis Ray.
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1:37
1:37

Ms. Roschalt requests Defendant's Exhibit D-105 handed to the witness.
Direct-examination continued.

1:43

Ms. Rosch alt requests Defendant's Exhibit D-108 handed to the witness.

1:43

Objection by Mr. Sykes - hearsay.

1:43

Objection sustained .

1:43

Direct-examination continued.

1:52

Objection by Mr. Sykes.

1:52

Objection sustained .

1:37

Direct-examination continues.

1:55

Objection by Mr. Sykes.

1:55

Objection sustained.

1:55

Objection by Mr. Sykes.

1:56

Court questions Ms. Roschalt.

1:56

Court sustains the objection.

1:56

Direct-examination continues.

1:57

Objection by Mr. Sykes.

1:57

Objection overruled.

1:57

Direct-examination continues.

1:58

Mr. Sykes conducts cross-examination of the witness.

2:03

Mr. Sykes requests the witness handed Defendant's Exhibit D-84.

2:03

Direct-examination continues.

2: 13

Court is in recess until 2:25 p.m.
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2:29

Court reconvenes with all parties present.

2:29

Mr. Sykes continues with cross-examination of the witness.

2:42

Ms. Roschalt conducts re-direct examination of the witness.

2:44

Witness excused.

2:46

Ms. Roschalt calls Levi Bradley, sworn.

2:46

Ms. Roschalt conducts direct-examination of the witness .

2:50

Mr. Sykes objects .

2:50

Court overrules - foundational question.

2:50

Direct-examination continues.

2:52

Mr. Nicholson conducts cross-examination of the witness.

2:56

Ms. Roschalt conducts re-direct examination of the witness.

2:58

Mr. Nicholson conducts re-cross examination of the witness.

2:59

Witness is excused and admon ished not to discuss his testimony with anyone
except the lawyers until the conclusion of the trial.

3:00

Mr. Husch calls Claus James Johnson, sworn.

3:01

Mr. Husch conducts direct-examination of the witness .

3: 19

Mr. Nicholson conducts cross-examination of the witness.

3:28

Mr. Husch conducts re-direct examination of the witness.

3:31

Mr. Nicholson conducts re-cross examination of the witness.

3:32

Witness excused and admonished not to discuss his testimony with anyone
except the lawyers until the conclusion of the trial.

3:32

Court is in recess.
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3:49

Court reconvenes with all parties present.

3:49

Ms. Roschalt calls Donna Leaf.

3:49

Mr. Sykes inquires of the schedule from here.

3:49

Colloquy between Court and counsel regarding which day to continue the trial to
next week.

3:51

Court advises he will hear the short witness now and conclude on Wednesday,
October 30, 2013 at 8:30 a.m. with the remaining witnesses.

3:52

Donna Leaf, sworn.

3:53

Ms. Roschalt conducts direct-examination of the witness.

3:59

Mr. Nicholson conducts cross-examination of the witness.

4:04

Witness excused and admonished not to discuss her testimony with anyone
except the lawyers until the conclusion of the trial.

4:04

Court advises the trial will resume on Wednesday, October 30th at 8:30 a.m.

4:05

Discussion between Court and counsel regarding oral/written closing argument.

4:06

Court is in recess.

Approved by:

(

MICHAEL; . GRIFFIN
District J iige
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LIGHTFORCE USA, INC.
Defendant.

CASE NO. CV2012-336
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Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
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Keith Evans, Court Reporter
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Subject of Proceeding: Court Trial - Day 6
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8:30

Honorable Michael J. Griffin, District Judge presiding. Parties present: Jeff
Sykes & Chad Nicholson Attorneys for the Plaintiff; Jeffrey Huber, Plaintiff;
Gerald T. Husch & Andrea Roschalt, Attorneys for the defendant; Ray Dennis of
Lightforce USA Court advises this is the time set for a Court Trial. Court further
advises at the conclusion of yesterday's Court, there was argument regarding a
specific witness being called. Court further advises the plaintiff had the names
prior to the discovery deadline.

8:32

Court inquires of defense counsel who they wish to call.

8:32

Mr. Husch calls Monika Leniger-Sherratt.

8:32

Monika Leniger-Sherratt, sworn .

8:33

Mr. Husch conducts direct-examination of the witness.

8:44

Mr. Husch requests Plaintiff's Exhibit P-8 and provides it to the witness.

8:45

Direct-examination continues.
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9:03

Mr. Sykes objects - hearsay.

9:03

Court inquires of counsel if the questioning is for the truth of what is going to be
said or for foundation of what was done in the future .

9:03

Mr. Husch advises it is for foundation of what was done.

9:03

Court overrules the objection for that limited purpose.

9:03

Direct-examination continues.

9: 10

Mr. Husch requests Defendant's Exhibit D-68 and provides it to the witness.

9:12

Mr. Husch requests Defendant's Exhibit D-67 and provides it to the witness.

9: 13

Mr. Sykes objects.

9: 13

Court sustains.

9: 14

Direct-examination continues.

9: 18

Mr. Sykes objects - lack of foundation.

9: 18

Court sustains.

9: 18

Direct-examination continues.

9:20

Mr. Sykes objects - hearsay.

9:20

Court sustains.

9:20

Direct-examination continues.

9:27

Mr. Husch identifies Defendant's Exhibit D-84 and provides it to the witness and
questions the witness regarding the exhibit.

9:28

Mr. Husch moves for the admission of Defendant's Exhibit D-84.

9:28

Mr. Sykes objects as portions of the exhibit contain hearsay.

9:29

Mr. Husch responds and advises it is being offered to show the intent of Ms.
Leniger-Sherratt who was involved in the dismissal of Mr. Huber.
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9:29

Court questions Mr. Husch regarding the statements made by other individuals
are to show what she believed and not for the truth?

9:29

Mr. Husch advises the exhibit is not offered for the truth of the matter but to show
the intent of Ms. Leniger-Sherratt.

9:29

Court admits Defendant's Exhibit D-84 for the limited of purpose stated by Mr.
Husch.

9:29

Direct-examination continues.

9:36

Mr. Sykes objects - lack of foundation.

9:36

Court sustains.

9:36

Direct-examination continues.

9:39

Mr. Husch requests Plaintiff's Exhibit P-16 and provides it to the witness . Mr.
Husch questions the witness regarding the exhibit.

9:45

Court is in recess until 10:00 a.m.

10:01 Court reconvenes with all parties present.
10:01 Direct-examination continues .
10:02 Mr. Husch requests Plaintiff's Exhibit P-20 and provides it to the witness.
10:02 Direct-examination continues.
10:03 Mr. Husch moves for the admission of Plaintiff's Exhibit P-20 .
10:03 Mr. Sykes has no objection.
10:03 Court admits Plaintiff's Exhibit P-20 with no objections.
10:03 Direct-examination continues.
10:06 Mr. Sykes objects.
10:06 Court questions Mr. Husch. Mr. Husch responds.
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10:07 Court overrules.
10:07 Direct-examination continues.
10:09 Mr. Sykes objects.
10:09 Court sustains.
10: 10 Direct-examination continues.
10: 17 Mr. Sykes objects.
10:17 Court overrules.
10: 17 Direct-examination continues.
10:21 Mr. Husch identifies Defendant's Exhibit D-26 and provides it to the witness.
10:21 Mr. Husch moves for the admission of Defendant's Exhibit D-26.
10:22 Mr. Sykes has no objection.
10:23 Court admits Defendant's Exhibit D-26 with no objections.
10:23 Direct-examination continues.
10:25 Mr. Husch identifies Defendant's Exhibit D-98 and provides it to the witness .
10:26 Mr. Husch moves for the admission of Defendant's Exhibit D-98.
10:26 Mr. Sykes objects - hearsay.
10:26 Mr. Husch withdraws his offer.
10:27 Direct-examination continues.
10:28 Mr. Husch identifies Defendant's Exhibit D-132 and provides it to the witness .
10:29 Mr. Husch moves for the admission of Defendant's Exhibit D-132.
10:29 Mr. Sykes has no objection.
Christy L. Gering
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10:29 Court admits Defendant's Exhibit D-132 with no objections.
10:29 Court inquires of Mr. Husch is this exhibit is the same as P-22.
10:29 Mr. Husch advises he is unsure but is being advised it is.
10:29 Direct-examination continues.
10:34 Mr. Sykes objects.
10:34 Court questions Mr. Husch. Mr. Husch responds.
10:35 Court sustains.
10:35 Mr. Husch requests Plaintiff's Exhibit P-22 and provides it to the witness.
10:36 Direct-examination continues.
10:40 Mr. Sykes objects - foundation.
10:41 Court overrules.
10:41 Direct-examination continues.
10:42 Mr. Husch requests Plaintiff's Exhibit P-23 and provides it to the witness.
10:42 Direct-examination continues.
10:47 Mr. Sykes objects.
10:47 Court sustains.
10:47 Direct-examination continues.
10:48 Mr. Sykes objects.
10:48 Court sustains.
10:48 Direct-examination continues.
10:50 Mr. Sykes objects.
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10:50 Court overrules.
10:50 Direct-examination continues.
10:57 Mr. Husch requests Plaintiff's Exhibit P-30 and provides it to the witness.
10:57 Direct-examination continues .
11 :05 Mr. Husch requests Plaintiff's Exhibit P-31 & P-32 and provides it to the witness.
11 :05 Mr. Husch questions the witness regarding the exhibits.
11 :07 Mr. Husch has no further questions.
11 :07 Court is in recess.
11 :22 Court reconvenes with all parties present.
11 :22 Mr. Sykes conducts cross-examination of the witness.
11 :35 Mr. Sykes requests the witness is handed Plaintiff's Exhibit P-17.
11 :35 Cross-examination continues.
12:04 Mr. Husch conducts re-direct examination of the witness.
12:05 Witness is excused and admonished not to discuss her testimony with anyone
except the attorneys until after the conclusion of the trial.
12:05 Court is in recess until 1: 15 p.m.
1: 15

Court reconvenes with all parties present.

1:16

Mr. Husch has no further witnesses.

1: 16

Mr. Nicholson advises he has rebuttal witnesses.

1: 16

Mr. Nicholson calls Ross Williams, sworn.

1: 17

Mr. Nicholson conducts direct-examination of the witness.
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1:27

Ms. Roschalt conducts cross-examination of the witness .

1:32

Witness is excused and admonished not to discuss his testimony with anyone
except the attorneys until the conclusion of the trial.

1:32

Mr. Nicholson calls James Stanton, sworn.

1:33

Mr. Nicholson conducts direct-examination of the witness.

1:43

Ms. Roschalt conducts cross-examination of the witness.

1:46

Mr. Nicholson conducts re-direct examination of the witness.

1:48

Witness is excused and admonished not to discuss his testimony with anyone
except the attorneys until the conclusion of the trial.

1:48

Mr. Sykes calls Jeffery Huber, sworn.

1:49

Mr. Sykes conducts direct-examination of the witness.

1:52

Mr. Husch objects .

1:52

Court overrules.

1:52

Direct-examination continues .

2:29

Court is in recess until 1:45 p.m.

2:46

Court reconvenes with all parties present.

2:46

Mr. Sykes continues to conduct direct-examination of the witness.

3:02

Mr. Sykes identifies Plaintiff's Exhibit P-88 and questions the witness regarding
the exhibit. Mr. Sykes offers for the admission of P-88.

3:02

Mr. Sykes has no objections.

3:02

Court admits Plaintiff's Exhibit P-88 admitted with no objection.

3:02

Direct-examination continues.

3: 19

Ms. Roschalt objects - calls for speculation.
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3: 19

Court sustains.

3:20

Mr. Husch advises he will handle cross-examination .

3:20

Court advises Ms. Roschalt objected. Mr. Husch speaks and requests the Court
allow him to conduct cross-examination.

3:20

Court will allow Mr. Husch to conduct cross.

3:21

Mr. Husch conducts cross-examination of the witness.

3:27

Mr. Husch identifies Defendant's Exhibit D-9 and provides it to the witness. Mr.
Husch questions the witness regarding the exhibit.

3:28

Mr. Husch offers for the admission of Defendant's Exhibit D-9.

3:28

Mr. Sykes has no objection.

3:28

Court admits Defendant's Exhibit D-9 with no objections.

3:29

Mr. Husch identifies Defendant's Exhibit D-10 and provides it to the witness.

3:30

Mr. Husch moves for the admission of Defendant's Exhibit D-10.

3:30

Mr. Sykes objects to the admission - hearsay and foundation.

3:30

Mr. Husch questions the witness.

3:31

Mr. Husch re-offers for the admission of D-10.

3:32

Court denies the admission of D-10 .

3:32

Mr. Husch continues with cross-examination of the witness.

3:48

Witness excused.

3:48

Court advises of the exhibits he has admitted . Colloquy regarding exhibits.

3:55

Court speaks regarding closing statements.

3:56

Court is in recess until 4:10.
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4: 11

Court reconvenes with all parties present.

4: 11

Court advises each side will have a half an hour for closing argument. Court
further advises Mr. Sykes can split his up for rebuttal if he'd like.

4: 11

Mr. Sykes gives closing argument.

4:41

Ms. Roschalt gives closing argument.

5: 12

Court speaks and thanks counsel and will get an answer out within thirty days.

5: 13

Court is in recess.

Approved by:

District Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER

JEFFREY EDWARD HUBER,
Plaintiff,
vs.
LIGHTFORCE USA, INC., dba
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CASE NO. CV 2012-336
FINDINGS OFF ACT AND
CONCLUSIONS OF LAW

FINDINGS
An Australian company, Lightforce Australia (LFA), is owned by Ray Dennis (Dennis).
Dennis is a dental surgeon. He started LF A as a side business to build spot lights for night
hunting in Australia.
Dennis was approached by an individual who wanted to sell LFA's spot lights in the
United States. Lightforce USA (LFUSA) was incorporated in the State of Washington for the
purpose of selling LF A's spot lights in this country. Dennis is the sole owner of LFUSA.
LFUSA currently does business in Orofino, Idaho as Nightforce Optics (NFO).
Shortly after the business began the plaintiff (Huber) was hired by LFUSA. Huber has an
interest in, experience in, and expertise in long range rifle shooting. His interest in shooting
eventually led to LFUSA's production of and selling of rifle scopes for long range shooting.
In the late 1990's the original person hired by Dennis was fired. Huber remained with
two other employees.
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Prior to 2000 Dennis purchased some recreational property near Riggins, Idaho.

A

decision was made by Dennis to relocate LFUSA out of the Seattle, Washington area. Locations
in other parts of Washington, Idaho, and the northwest were explored in addition to Riggins,
Idaho. Ultimately, a decision was made to move LFUSA to the Orofino, Idaho area.
Huber organized and supervised that move.

At that time Huber was effectively the

manager of LFUSA.
On October 9, 2000 Huber and Dennis signed a Company Share Offer (CSO, plaintiffs
exhibit P-1). The CSO was to provide additional compensation (a retirement plan) to Huber for
his work with and loyalty to LFUSA. Huber was given the title of vice-president of LFUSA.
Huber was the only employee of LFUSA to ever receive a CSO. The CSO provided that Huber
would receive 5% of the "good will" of LFUSA for 6 years beginning in 2000. The maximum
good will Huber could accumulate would be 30%.
The CSO provided that if Huber left employment with LFUSA voluntarily or was
terminated for unsatisfactory performance, then all good will was lost.
The CSO was not funded. LFUSA did take out a one million dollar life insurance policy
on Huber. If he passed away half of the proceeds would go to LFUSA and the other half to
Huber's parents (later that beneficiary was changed to Huber's wife). The insurance policy was
originally a term life policy. Later it was changed to part term life and part whole life. The
policy was cancelled after Huber was terminated from employment. LFUSA ultimately received
the cash value of the whole life portion of the policy.
LFUSA occupied a rental building in Orofino for approximately one year while Huber
oversaw the building of a permanent facility. LFUSA then moved into the new facility, which
included office spaces, a machine shop, shipping area, storage area, and a meeting place for
employees. The facility was expanded later.
LFUSA grew in terms of the number of employees and production of products.
LF A had a board of advisors in Australia. That board, Dennis, and Huber would have
regular meetings for the purpose of assessing LFUSA's position, and any need for change.
By 2010-2011 LFUSA had approximately 60 employees. The end of June, 2010 marked
the end of LFUSA's fiscal year (they then switched to a calendar year for financial purposes). At
that time Dennis was still the sole owner of LFUSA. Monika Leniger-Sherratt (Sherratt) was the
overall managing officer for all of Dennis' businesses in Australia and the United States.
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An end of the fiscal year report was required by LF A.

Huber was responsible for

gathering reports from all of the department managers of LFUSA and incorporating their reports
into a final report to the board of advisers for LF A and Dennis.
At the end of June 2010 LFUSA had approximately 2.4 million dollars in unfilled orders.
The time needed to fill orders exceeded several months. Huber directed the finance manager,
Hope Coleman, to falsify the yearend report to only reflect 1.1 million dollars in unfilled orders.
Huber also directed the sales manager, Brown, to falsify the time required to fill orders. Both
Coleman and Brown complied, but separately notified Sherratt that their reports were false, and
gave Sherratt the correct numbers.
Huber traveled to Australia and reported the false numbers to the board of advisers and
Dennis. When questioned about the numbers being false Huber told the board that Coleman
must have made a mistake and he would look into it. Upon his return to Orofino Huber had
Coleman falsify another report to Sherratt to support his previously falsely reported numbers
regarding the unfilled orders.
Huber did not address the problem of too many unfilled orders, and excessive time to fill
orders. He did not modify production schedules, hire additional employees, or take any other
reasonable management actions to resolve the problems.

After Huber's termination from

LFUSA additional employees were hired, another production shift was implemented, and a night
shift was started, which resolved the problems with unfilled orders and lead times between an
order being placed and filled.
At the end of October, 2010 Huber was removed as vice-president of LFUSA, and was
placed in charge of research and development, and military sales. The management of LFUSA
was changed from a single manager (Huber as vice-president) to a group management system.
The department managers, who had previously reported to Huber, now comprised the Operations
Management Group (OMG). Huber, as the head of research and development, was a member of
the OMG. A facilitator, William Borkett, was hired to conduct weekly meetings with the OMG.
The OMG reported to Sherratt.
On February 7, 2011 Huber signed two Deeds of Non Disclosure, Non Competition and
Assignment (NDA).

The first NDA (plaintiff's exhibit P-22) allowed Huber to work in a

competing business immediately upon his termination from LFUSA.

The second NDA

(defendant's exhibit D-132) superseded the first NDA and provided that Huber could not
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compete with LFUSA for a year after his termination from LFUSA. The second NDA also
provided that Huber would be compensated for not competing with LFUSA (at the rate of
$180,000.00 per year, which was Huber's annual salary at the time of his termination) during the
year after he was terminated from LFUSA, unless he was terminated for performance related
issues and/or summarily dismissed.
Performance issues were defined as sub-standard performance which is properly
managed through a performance management program, including a formal warning process.
LFUSA's employee manual provided for oral warnings, a written warning, and probation prior to
termination.
Summary dismissal was defined as immediate termination of employment, for acts of
willful misconduct, serious breaches of adherence to policy and procedures, theft, fraudulent
behavior, and/or any unlawful behavior.
A separate assignment (plaintiff's exhibit P-29) and the NDA also assigned any
intellectual property Huber had created during his employment to LFUSA.
After the NDA was executed Huber was removed from the OMG. Huber was placed in a
position of working with research and development, and innovation (coming up with new
products or designs to meet the needs of customers). Huber's salary and other employment
benefits were not reduced. At the end of May, 2011 Huber was told to take a 2 month vacation
and come back to work August 1, 2011 to a new position of being in charge of innovations.
During his employment with LFUSA Huber was consistently rude, demeaning, and
insulting to employees. Huber frequently yelled at employees and belittled them personally and
professionally.

Huber micromanaged every department and would regularly bypass the

department managers and go directly to an employee and criticize that employee's work.
During June and July, 2011 the department managers who comprised the OMG told
Sherratt and Dennis that they would resign if Huber came back to work at LFUSA under any
circumstances.
Dennis and Sherratt came to Orofino the end of July, 2011 and met with Huber. Huber
and Dennis signed a document, dated July 31, 2011. The document was signed later by Barkett.
Pursuant to that agreement Huber was removed from all active involvement with LFUSA. In
recognition of his history with NFO and the good work he had undertaken in his employment
with NFO in the past, Huber was to receive $180,000.00 and benefits (except accrued vacation
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time) over the 12 months, beginning August 1, 2011. During that 12 month period Huber and
Dennis would work together to see if there were business opportunities outside of NFO that they
could work together on. If a suitable alternative business opportunity was found, then Huber
would be compensated for the work undertaken in his new role with the new alternative business
opportunity.
Huber complied with the July 31st agreement and was paid $180,000.00 for the period of
August 1, 2011 to August 1, 2012.

Huber also investigated some alternative business

opportunities, but he and Dennis never agreed to undertake any other businesses together.
A letter, dated August 3, 2011, and signed by Sherratt, set forth reasons for Huber's
termination from LFUSA, and indicated his termination date from employment with LFUSA
would be August 1, 2012 for performance issues.
CAUSES OF ACTION
Some of the plaintiff's causes of action were dismissed in response to motions for
summary judgment. The plaintiff tried the case on three causes of action: 1) violation of the
Employee Retirement Income Security Act (ERISA); 2) Breach of the NDA; and 3) wrongful
termination of employment.
The plaintiff argued that his right to receive 30% of the good will of LFUSA under the
CSO was either a defined benefit plan or an individual account plan, was vested, and was nonforfeitable under ERISA.
The plaintiff also argued that under ERISA he should be entitled to recover his 30% of
the good will of LFUSA if LFUSA fired him with the intent of depriving him of his right to
receive 30% of the good will ofLFUSA under the CSO.
As an alternative, the plaintiff argued in closing argument that he 1s entitled to an
equitable portion of the 30% of the good will of LFUSA.
Under his breach of contract argument Huber argued that he complied with the NDA; that
LFUSA breached the NDA; and the plaintiff suffered damages as the proximate result of
LFUSA's breach. For breach of the NDA Huber is claiming damages of $180,000.00.
Huber also argued that he was wrongfully terminated. He argues that his employment
contract was not merely an at-will employment contract, but LFUSA's employee handbook was
a part of his employment contract. Huber argues that LFUSA did not comply with its employee
handbook by providing Huber with progressive discipline prior to termination.
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The plaintiff has the burden of proving the elements of his causes of action, including
damages.
AFFIRMATIVE DEFENSES
LFUSA argued that Huber was a "top hat" employee under BRISA and therefore any
benefit the plaintiff might expect to receive under the CSO is subject to forfeiture.
LFUSA argued that the plaintiff breached the NDA.
LFUSA argued that Huber was a faithless servant, and that Huber could have been
terminated for valid reasons found during the discovery phase of this case.
LFUSA argued that the employee handbook was not part of Huber's employment
contract, and even if it was LFUSA did engage in a progressive system of discipline prior to
termination.
LFUSA has the burden of proving the elements of their affirmative defenses.
DISCUSSION
In evaluating the testimony of the primary witnesses the court found Hope Coleman,
Dennis, and Sherratt credible, but did not find Huber credible.
Huber was ultimately terminated from LFUSA after the other employees of LFUSA
threatened to quit if Huber was involved in any way with LFUSA after July 31, 2011. Those
employees' opinions of Huber were based upon his insulting and demeaning manner when
dealing with fellow employees, his direct orders to department managers to falsify records and
conceal information from LFA's board of advisors and Dennis, his interference with the OMG,
and his micromanagement of the various departments of the business.
There were allegations that Huber had asked an employee to obtain some marijuana for
him, and that Huber had smoked marijuana at work on one occasion. The court does not find
that those allegations were proven. Even if they were, Dennis' decision to fire Huber was not
based upon those allegations.
There were allegations that Huber transferred company vehicles and products to third
persons for personal profit. The court does not find that those allegations are more likely true
than not.

Even if they were, Dennis' decision to fire Huber was not based upon those

allegations.
What Dennis was most upset by was Huber's false reports to LFA's board of advisors
(and Dennis) for the fiscal year ending June 30, 2010. Huber knew that his unfilled orders were
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umeasonably high and the time to fill orders was umeasonably long. Even so, Huber ordered his
finance manager and sales manager prepare false reports indicating that LFUSA did not have
significant problems producing sufficient products to fill customer's orders.
Huber was unaware that some of the LF A's advisors, Sherratt, and Dennis knew the truth
about the significant problems with LFUSA's production. Huber was given the opportunity to
be truthful.

However, Huber not only continued to conceal the business's problems, but

continued to have his finance manager file false reports with Sherratt.
This deceit on Huber's part amounts to willful misconduct, 1s a serious breach of
company policy and procedure, and is fraudulent behavior. It also masks the bigger problem that
Huber was not doing his job as vice-president and manager of LFUSA. As the person running
LFUSA it was Huber's responsibility to be aware of problems with production. lfhe had been
doing his job he would have addressed the production problems so that an umeasonable delay in
filling orders would not continue. Delays in filling orders are a significant business problem and
can result in the loss of customers.
These problems were quickly addressed after Huber left LFUSA by adding a second shift
and night shift to manufacture more product. These actions could have and should have been
taken by Huber rather than providing false information to Dennis to conceal the significant
production problem.
The NDA is a valid contract. If Huber performed everything he was required to do under
that contract, then LFUSA is obligated to compensate Huber, unless it proves one of its
affirmative defenses, or unless the contract of July 31, 2011 supersedes the NDA.
The NDA was signed by all parties on February 7, 2011. The NDA prevails over other
terms of the employment contract with the employee to the extent of any inconsistency (#14
Terms of Employment).
The first question is what period of time is governed by the NDA? Item l of Part 1 of the
NDA sets forth definitions. "Employment" commences upon the date set out in item 2 of the
schedule. No date is set out in item 2 of any portion of the NDA, and no portion of the NDA is
entitled "schedule".

Therefore, the contract commences upon execution of the contract,

February 7, 2011.
Under the terms of the NDA Huber had to assign any intellectual property he acquired as
a result of his employment with LFUSA to LFUSA. Huber complied with that requirement.
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Under the terms of the NDA Huber could not carry on a business competitive with
LFUSA; could not compete with LFUSA to supply goods or services to a person who was a
customer of LFUSA; could not compete with LFUSA in a tender, received or answered by
LFUSA; and could not act as an adviser, consultant, employee, agent, company officer or
manager of a person who competes with LFUSA.

This non-competition requirement lasted

during employment and for 12 months after termination from employment with LFUSA. Huber
did not violate this anti-competition requirement from February 7, 2011 up to and including 12
months after his termination from LFUSA.
Since Huber complied with the NDA at all times from February 7, 2011 up to and
including August 1, 2013, he is entitled to damages of $180,000.00 unless LFUSA can show he
was terminated under paragraph 3.2 of the NDA (performance issues and/or summary dismissal).
Was Huber summarily dismissed? In order for Huber to have been summarily dismissed
he would have to have been immediately (emphasis added) terminated for an act of willful
misconduct, serious breach of company policy or procedure, theft, fraudulent behavior, or
unlawful behavior. Huber's official termination date was August 1, 2012. He was informed of
this on July 31, 2011. As such his termination was not "immediate". Neither was he terminated
for any of the cited grounds. When the NDA was in effect in May of 2011 it was anticipated that
Huber would take two months off and come back to work August 1, 2011 and be involved in
"innovations", that is ideas for new products. The reason he was told on July 31, 2011, not to
come back to work was because other employees told Dennis and Sherratt that they would quit if
Huber came back to work at LFUSA in any capacity.
Was Huber terminated for performance issues? These performance issues would have to
have occurred during the period of time governed by the NDA (February 7, 2011 to August 1,
2013). During that period of time Huber was only actually working from February 7, 2011 until
the end of May, 2011, when he was told to take 2 months' vacation before returning to work.
There were allegations that during that period of time Huber continued to try and micromanage
other departments (other than research and development), and did not work well with the other
employees. However, Huber was not given any formal warnings. Nor was there sufficient
evidence that he was not fulfilling his responsibilities in research and development.
The court concludes that Huber fulfilled his obligations under the NDA. The court
further concludes that a reasonable person would not find Huber's work performance during the
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time period covered by the NDA was sub-standard. The court further concludes that Huber was
not summarily dismissed.
The next issue is whether or not the contract of July 31, 2011 supersedes the NDA.
The document dated July 31, 2011 (plaintiffs exhibit P-30) is in the form of a letter.
However, the document is signed by Dennis and Huber, and later by Borkett. The document
refers to the same $180,000.00 that is referenced in the NDA.
The July 31st document is a contract, but does not conflict with or supersede the NDA.
The July 31st document sets forth Huber's termination date and informs him of when he must
return all LFUSA property and pick up his personal property from his office at LFUSA. The
document also discusses the possibility of future business opportunities between Huber and
Dennis outside ofNFO.
The July 31st document does not modify the anti-competition portion of the NDA, nor
does it state that Huber would not receive $180,000.00 between August 1, 2012 and August 1,
2013, ifhe complies with the anti-competition portion of the NDA.
Therefore, the court concludes that Huber is entitled to damages for breach of contract I
the amount of $180,000.00 pursuant to the NDA.
The CSO was basically a deferred compensation plan for the plaintiff. At the time the
CSO was executed Huber was managing LFUSA. Huber was the only employee to ever receive
a CSO. The existence of the CSO was not known to any other employees of LFUSA until
Huber's termination was being considered. Huber was a "top-hat" employee under ERISA. The
court concludes that the CSO was not funded. LFUSA did take out a one million dollar term life
insurance policy on Huber after the CSO was executed. If Huber passed away half of the
proceeds would go to LFUSA and the other half to Huber's parents (later that beneficiary was
changed to Huber's wife). The insurance policy was changed to part term life and part whole
life.

The policy was cancelled after Huber was terminated from employment.

ultimately received the cash value of the whole life portion of the policy.

LFUSA

There was no

dedicated fund available for paying Huber under the CSO which could not be reached by general
creditors of LFUSA.
Because Huber was a "top hat" employee, his right to receive compensation under the
CSO was subject to forfeiture if he voluntarily left employment or was terminated for
unsatisfactory performance.
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Huber did not leave employment voluntarily. The issue is whether or not Huber was
terminated for unsatisfactory performance.

"Unsatisfactory performance" is not defined.

Therefore, the test is whether or not a reasonable person would find Huber's performance to be
unsatisfactory.
Plaintiffs exhibit P-31 is a letter from Sherratt to Huber. That letter is a follow up to the
July 31st letter/contract and sets forth some of the reasons for Huber's termination. Those stated
reasons include: Huber's inability to promote an open and transparent organization regarding
accurate reporting and factual information sharing with LF A's board of advisors, including
Huber's directing staff members to alter information to be given to the board; directing the
finance manager to falsify open order figures and falsify a subsequent report to support Huber's
previous false report to the board regarding unfilled orders; and Huber's demeanor, management
style and way of treating staff members that created a hostile working environment such that
significant members of the OMG and staff were threatening to quit if Huber remained with
LFUSA.
Huber often berated, belittled, and harassed employees. He micromanaged all phases of
LFUSA and did not allow the department managers to properly perform their responsibilities.
Dennis tried to address Huber's dictatorial management style by installing a group management
system where Huber would be director of research and development and be on the same
management level as all of the other department managers. The department managers (OMG)
would meet and make joint decisions. Huber did not cooperate with the OMG and continued to
interfere with other departments. Dennis then removed Huber as the department manager for
research and development and removed Huber from the OMG. The OMG then began to function
as a group, but Huber continued to try and exercise influence over the other departments and
continued to be hostile to other employees.
Huber's demeanor and management style were unprofessional and directly interfered
with the business operation of LFUSA.
Huber's actions in managing LFUSA as its vice-president were also unprofessional. As
indicated previously LFUSA had a significant production problem at the end of June, 2010.
Unfilled orders were excessive. Rather than address the issue by examining what needed to be
done to increase production to meet the incoming orders and reduce the time needed to fill
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orders, Huber directed staff members to present false data to LF A's board of advisors to make it
look like there was no production problem.
Huber consistently hid information from LF A's board if he did not feel that it reflected
favorably on himself.
The timing of Huber's termination from LFUSA was dictated by the other employees'
threats that they would quit if Huber remained with LFUSA. However, the actual reasons for his
termination were an accumulation of factors summarized in the August 3, 2011 letter (Plaintiffs
exhibit P-31 ).
Dennis and Sherratt tried to address the problems at LFUSA and still keep Huber as an
employee. Huber was removed from the position of vice-president and made a member of the
OMG. When that did not solve all of the problems Huber was removed from the OMG, but not
fired.

He was reassigned to "innovations".

All of these actions were taken without any

reduction in Huber's salary, and done is such a way as to try and make it appear to the other
employees of LFUSA that Huber was making these changes in the interest of LFUSA. Dennis
clearly thought Huber had something to offer LFUSA by way of new products, new ideas, and
improvements to meet customer's needs and desires. Even after it became apparent to Dennis
that Huber was not able to function as a "team player" Dennis still left the door open to future
business opportunities with Huber (the letter/contract of July 31, 2011).
A reasonable person would find that Huber's actions as vice-president (failing to address
production issues), management style, demeanor, and unprofessional treatment of LFUSA
employees collectively amount to unsatisfactory performance.
There was some evidence that Dennis brought up the CSO with two employees of LF A
and asked them if Dennis could get out of the CSO. Both individuals informed Dennis that the
CSO appeared to be a valid contract. This evidence would be relevant to the issue of whether or
not Huber was actually fired to prevent him from receiving his rights under the CSO. Under
ERISA an employee may not be terminated to prevent them from receiving an employee benefit
under a "top hat" retirement plan.
The court placed no credibility in this evidence. If Dennis wanted to avoid the CSO he
could have given Huber responsibilities that he knew Huber could not fulfill, and then fire him
for not fulfilling those responsibilities (unsatisfactory performance). However, Dennis did the
opposite. He took Huber out of the vice-president position and created the OMG so that Huber
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would not have as many responsibilities. Dennis later took Huber out of the OMG and reduced
his responsibilities further.

Huber was to concentrate on new ideas (assessing and meeting

customer demands). Even when terminating Huber, Dennis left open the opportunity for other
joint ventures in the future .
Because he was terminated for unsatisfactory performance the forfeiture clause of the
CSO is relevant. The plaintiff argued that even if he is not entitled to the 30% of good will of
LFUSA, he should receive an equitable share of the 30% for his past work with LFUSA.
In order to receive this equitable relief under ERISA the plaintiff must have pled that
relief, and not just pled damages. The plaintiff did not do so.
Even if Huber had pled equitable relief under ERISA the court concludes that
$360,000.00 (the amount encompassed by the NDA) was sufficient compensation for Huber' s
past good work for LFUSA.
Because of the forfeiture provision of the CSO Huber is not entitled to any portion of the
good will of LFUSA.
CONCLUSION
Huber 1s entitled to damages for LFUSA's breach of the NDA m the amount of
$180,000.00.
Huber is not entitled to any benefits under the CSO.
Dated this / 0'1-day of

~

.-u--

, 2013 .

Michael J. Griffin
District Judge
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IN THE DISTRICT COURT OF IBE SECOND nJDICIAL DISTRICT
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT
JEFFREY EDWARD HUBER, an individual,
Plaintiff.

vs.

Case No. CV-20 12-336
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NIGHTFORCE OPTICS,
Defendant.

), by
COMES NOW the defendant, Lightforce USA, Incorp orated ("•Lightforce"
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and throug h its unders igned counse l and pursua nt to Idaho Rule of
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this Court for entry of its Order, ruling that execut ion and other procee
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Court on Dece mber 10, 2013 , in favor of

st Lightforce, be stayed pend ing the Cour t's
plain tiff Jeffrey Edwa rd Hube r ("Hu ber") and again
, witho ut requi ring Lightforce to post a
ruling on the cost and 'attorney fee issues in tlris action
on the following grounds:
bond or provi de other security. This moti on is ·based
ment in the amou nt of
On Dece mber 10, 2013, this Cour t enter ed its Judg

1.

.
$180 ,000 :ln favor of}:luber and again st Lightforce
ent
Idaho Rule of Civil Proce dure 62(a) provi des in pertin

2.

part that:

Rule 62(a). Stay of proceedings to enforce a judgment
- Stay upon entry of judgment.
ent may
Exec ution or other proceedings to enfor ce a judgm
s the
issue imme diate ly upon the entry of judgm ent, wiles
the
for
itions
cond
such
court in its discretion and on
security of the adverse party as are proper, other wise
directs....

3.

Although Lightforce recognizes that Hube r has obtai

judgm ent ag@inst Lightforce, Ligh tforc e neverthele

ned a mone y

ss conte nds that Lightforce, not Hube r, is the

there fore entitl ed to an award of its costs,
prevailing party in this actio n and that Lightforce is
ection with this action. If Lightforce is
including reasonable attorn ey fees, incur red in conn
entry of an Ame nded Judg
correct, any such award woul d resul t in the Cour t's
rende r the Judg ment of Dece mber 10, 2013, void and
4.

ment that would

of no effect.

, were to rema in
Even if the Cour fs Judg ment of Dece mber 10, 2013

force
unchanged, there is no evidence or reaso n to believe that Light

woul d be unab le to satisfy

cost and fee issues in this action.
that Judg ment following the Cour t's ruling on the

5.

for the bond
In addition, if a bond is required, the cost of the prem ium

of the preva iling party pursu ant to Idaho Rule
may be taxed as a cost as a matter of right in favor
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securing the
of Civil Procedure 54(d)(l)(C)(7). The cost of a premium to obtain a bond
and is an unnecessary
Judgment of December 10, 2013, is likely to be many thousands of dollars
expense that neither party should be required to bear.
6.

Lightforce will timely file its Memorandum of Costs and affidavit of

cO\lllSel herein.
7.

Thus, Lightforce submits that there is no need to require Lightforce to post

a bond or other security to secure the Judgment of December 10, 2013.
8.

However, if the Court is not willing to enter a stay of execution without

in
requiring Lightforce to post a bond, Lightforce will promptly provide a. bond
the Court deems proper, without waiver ofLightforce's right to seek an

such amount as

award of the bond

premium pursuant to Idaho Rule of Civil Procedure 54(d)(l)(C)(7).

9.

Lightforce does not wish to submit a brief or present oral argument on this

motion unless the motion is opposed by Huber.
WHEREFORE, Lightforce respectfully requests the Court to enter its Order
ent of December
staying execution of and other proceedings to enforce the Court's Judgm
2013, pending the Court's ruling on the cost and attorney fee issues in this

l 0,

action, without

requiring Lightforce to post a bond or provide other security.
DATED this 19th day of December, 2013.
MOFFA IT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of December, 2013, I caused a true
and correct copy of the foregoing MOTION FOR STAY OF EXECUTION OF JUDGMENT

PENDING RULING ON COSTS AND ATIORNEY FEES to be seived by the method
indicated below, and addressed to the following:
Jeff R. Sykes

Chad M. Nicholson
MEULEMAN MOLLERUP;

LLP

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

(x) Facsimile

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

=-

MOTION FOR STAY OF EXECUTION OF JUDGMENT PENDING RULING ON
COSTS AND ATTORNEY FEES - 4

c1111nta1341a1.1
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FILED
CLERK OF DISTRICT COURT
CLEARWATER COUNTY
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/ CASE HO_~{)J;J..-83~

----

BY

( !) Jeff R. Sykes, ISB #5058

a::

0

...

---DEPUTY

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
ni cho lon@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND.. FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S
MOTION FOR ATTORNEY FEES AND
COSTS

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for an award of attorney fees and
costs as Plaintiff was the prevailing party on his claim under the Deed of Non Competition, Non
Competition and Assignment ("NDA") which was a commercial transaction. Huber also seeks an
award of attorneys' fees and costs pursuant to the Company Share Offer ("CSO") as he received
some degree of success on the merits given that he sought both contract and equitable damages under
PLAINTIFF'S MOTION FOR ATTORNEY FEES AND COSTS - Page 1
1:\10085.002\PLD\AF&C (MTN) 13121 8.DOC
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the CSO. With respect to Huber' s NDA claim, this Motion is made pursuant to Idaho Code§ 12120(3), Idaho Rule of Civil Procedure 54 and Idaho case law interpreting the same. With respect to
Huber' s CSO claim, this Motion is made pursuant to 29 U.S .C. § 1132(g)(l), Idaho Rule of Civil
Procedure 54 and Idaho and Federal case law interpreting the same. This Motion is supported by the
Memorandum in Support of Plaintiff's Motion for Attorney Fees and Costs and the Declaration of
Jeff R. Sykes in Support of Plaintiff's Motion for Attorney Fees and Costs, filed concurrently
herewith.
ORAL ARGUMENT IS REQUESTED

DATED this 201h day of December, 2013.

MEULEMAN MOLLERUP LLP

BY:

Chad M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE

d.\ i

I HEREBY CERTIFY that on the
day of December, 2013 , a true and correct copy
of the foregoing and was served by the method indicated below upon the following party(ies) :
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10 111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208 .345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W . Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[ )(
[
[
[
,[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

[ 7'. ] U.S. Mail
[
[
[
[

]
]
]
]

Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idah ocounty.org
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BY

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
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DEPUTY

Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION FOR ATTORNEY FEES AND
COSTS

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Plaintiffs
Motion for Attorney Fees and Costs.

II
II
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I. INTRODUCTION
On August 27, 2012, Huber filed a Complaint in this matter that asserted two claims: (1) a
claim for payment under the Company Share Offer ("CSO") and (2) a claim for payment under the
Deed of Non Competition, Non Disclosure and Assignment ("NDA"). Huber pursued these claims
under several different theories, but each theory sought essentially the same relief for the respective
claim. Pursuant to a stipulation of the parties, Huber filed an Amended Complaint which contained
the following claims: (1) a claim for payment under the CSO, (2) a claim for payment under the
NDA, and (3) a claim for wrongful termination of his employment. As with the original Complaint,
Huber pursued these claims under several different theories.
The parties engaged in extensive discovery. Over the course of this litigation, over 20,000
pages of documents were produced. Declaration ofJeff R. Sykes in Support ofPlaintiff's Motion for
Attorney Fees ("Sykes Dec.") 18. Sixteen (16) lay witnesses were deposed in this matter, twelve

(12) of which are current employees or owners of LUSA. Id. All but two (2) of the people deposed
testified at the trial of this matter. See id. at 18 & 16. Huber's expert witness, David Cooper, was
deposed twice. Id. at 8. LUSA's experts Dennis Reinstein and Teresa Ball were deposed. Id. In
sum, the parties conducted twenty (20) discovery depositions.
Multiple summary judgment motions were filed to determine what law was applicable to
Huber's claims. Trial was held over six (6) days to resolve Huber's claims for benefits under the
NDA and the CSO. Seventeen (17) witnesses testified.
Following trial, judgment was entered awarding Huber damages of $180,000.00 despite
LUSA's contention that he should receive nothing.

II
II
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II.ARGUMENT

A.

Plaintiff Is Entitled To An Award Of Reasonable Attorney Fees And Costs.

1.

Huber is the prevailing party on his claim under the NOA which was a
commercial transaction.

Rule 54( d)(l) provides: "Except when otherwise limited by these rules, costs shall be allowed
as a matter of right to the prevailing party or parties, unless otherwise ordered by the court."
Similarly, Rule 54(e) states: "In any civil action the court may award reasonable attorney fees, ... , to
the prevailing party or parties as defined in Rule 54(d)(l)(B), when provided for by any statute or
contract." Idaho Code § 12-120(3) provides for an award of attorney fees in a commercial
transaction:
In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the
purchase or sale of goods, wares, merchandise, or services and in any
commercial transaction unless otherwise provided by law, the
prevailing party shall be allowed a reasonable attorney's fee to be set
by the court, to be taxed and collected as costs.
The Idaho Supreme Court has held that a non-competition agreement is a commercial transaction as
defined by§ 12-120(3). Freiburger v. J-U-B Engineers, Inc., 141 Idaho 415, 423-424, 111 P.3d 100,
108-109 (2005).
Rule 54 requires that the Court use its discretion to determine the prevailing party or parties
in the lawsuit:
In determining which party to an action is a prevailing party and
entitled to costs, the trial court shall in its sound discretion consider
the final judgment or result of the action in relation to the relief
sought by the respective parties. The trial court in its sound
discretion may determine that a party to an action prevailed in part
and did not prevail in part, and upon so finding may apportion the
costs between and among the parties in a fair and equitable manner
after considering all of the issues and claims involved in the action
and the resultant judgment or judgments obtained.
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ATTORNEY FEES AND COSTS - Page
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I.R.C.P. 54(d)(l)(B). The trial court is to consider: "(1) the final judgment or result obtained in
relation to the relief sought; (2) whether there were multiple claims or issues between the parties; and
(3) the extent to which each of the parties prevailed on each of the claims or issues." Nguyen v. Bui,
146 Idaho 187, 192, 191 P.3d 1107, 1112 (Ct. App. 2008) (citations omitted). Where a party has
prevailed only in part, a trial court "it may apportion the costs and attorney fees in a fair and
equitable manner after considering all of the issues and claims involved in the action and the
judgment or judgments obtained." Id. at 193, 191 P .3d at 1113 (citations omitted).
Huber is unquestionably the prevailing party with respect to the NDA claim. Huber sought,
and recovered, the entire $180,000.00 owed pursuant to the NDA. Therefore he is entitled to an
award of reasonable attorneys' fees and costs incurred pursuing the NDA claim.

2.

Huber is entitled to fees related to his CSO claim has he obtained some degree of
relief.

Huber's claim for attorneys' fees under ERISA is governed by 29 U.S.C. § 1132(g)(l) which
provides, in part, that "the court in its discretion may allow a reasonable attorney's fee and costs of
action to either party." The United States Supreme Court had held that § 1132(g)(l) is not a
"prevailing party" attorneys' fee statute. Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242,
252-256, 130 S.Ct. 2149, 2156-2159 (2010). Instead, a party may be awarded attorneys' fee when
the party has achieved "some degree of success on the merits." Id. at 255, 130 S.Ct. at 2158.
While the Court did not award Huber additional damages under the CSO, it did find and
conclude that Huber was entitled to equitable relief under the CSO for Huber's past good work.
Findings 12. Judgment was not entered for this amount in favor of Huber due to the Court's

conclusion that Huber did not seek equitable relief. Id. Huber respectfully disagrees with the Court
on this issue given that Huber's prayer for relief sought both contractual damages as well as "such
other and further relief as this Court deems just and proper." Amended Complaint p. 14. As such,
MEMORAN DUM IN SUPPORT OF PLAINTIFF 'S MOTION FOR ATTORNEY FEES AND COSTS - Page
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Huber is filing a Motion for Reconsideration regarding the Court's determination that Huber did not
seek equitable relief for his CSO claim. Likewise, Huber is filing, in the alternative, a Motion to
Amend the Pleadings to Conform to the Evidence to include a claim for equitable relief under the
CSO. If either of these motions are granted, Huber will be the prevailing party as he was entitled to
receive $360,000.00 as an equitable remedy for LUSA's failure to pay under the CSO. In light of
LUSA' s contention that Huber was not entitled to any benefits under the CSO, the finding that Huber
was entitled to $360,000.00 in benefits under the CSO is some degree of success on the merits.
Therefore, the Court should award Huber attorney fees and costs incurred in pursuing his CSO claim.

B.

The Attorney Fees And Costs Sought By Huber Are Reasonable.

Huber seeks recovery of$165,713.50 for attorneys' fees related to his claims under the NDA
and $55,171.00 in attorneys fees related to his claims under the CSO. These fees are reasonable
when all the factors of Rule 54(e)(3) are considered.

3.

Rule 54(e)(3)(A) -The Time and Labor Required.

This matter presented complex legal issues and factual scenarios that caused the Huber to
incur substantial costs and fees during this litigation. As is set forth by the Sykes Dec., Huber's
counsel was required to review over 20,000 pages of documents produced by LUSA, participate in
twenty (20) discovery depositions, participate in two (2) summary judgment motions and a six day
trial. Sykes Dec.

,r 8-9.

Huber was required to depose one of LUSA's experts, Tresa E. Ball and successfully
excluded Ball's testimony as it was unhelpful to the Court. Huber successfully defended an attempt
by LUSA to exclude his expert witness, David M. Cooper.

II
II
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4.

Rule 54(e)(3)(B)-The Novelty and Difficulty of the Questions.

Huber's claim under the NDA was not particularly novel, but was very difficult considering
that virtually every witness who had knowledge regarding the NDA, other than Huber, is a currently
employee of LUSA with a clear bias against Huber. Despite this difficult, Huber established his
entitlement to all sums owed under the NDA.
Huber's claim under the CSO were both novel and difficult. Given the Court's determination
that the CSO was a Top-Hat Plan- a rare sub-species ofERISA plans - case law directly on point
with the issues presented in this case were difficult to locate and required extensive briefing.
5.

Rule 54(e)(3)(C) - The Skill and Requisite to Perform the Legal Services
Properly and the Experience and Ability of the Attorney in the Particular Area
of Law.

The complex legal and factual issues in this case required representation of an experienced
litigation attorney well-versed in employment law. Jeff Sykes has represented employees and
employers in complex litigation matters since 1994. Sykes Dec.,~ 6. Chad Nicholson, the primary
associate representing Huber in this matter, has practiced extensively in employment litigation since
2006. Id. Attorneys less experienced in employment litigation matters undoubtedly would have
required even more time than that engaged in by Meuleman Mollerup.
6.

Rule 54(e)(3)(D) -The Prevailing Charges For Like Work.
The legal fees charged by Meuleman Mollerup LLP ("Meuleman Mollerup") in this

lawsuit represent reasonable rates that would have been charged for a similar type of litigation by
attorneys with comparable experience in the Boise, Idaho area. Sykes Dec.,~ 3.

II
II
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7.

Rule 54(e)(3)(E) - Whether the Fee Was Fixed or Contingent.

Meuleman Mollerup agreed to represent Huber in this matter on a contingency fee basis.
Under the terms of the contingency fee agreement, Huber is obligated to pay Meuleman Mollerup
forty percent (40%) of the recovery obtained.
The fact that Meuleman Mollerup has been retained on a contingency fee basis is not
dispositive as to the amount of attorneys fee to be awarded. See Halen v. Jenkins, 114 Idaho 973,
975, 763 P.2d 1081, 1083 (Ct. App. 1988) ("Rule 54(e)(3) requires the court to consider the
existence and applicability of each factor, giving no one factor undue weight or emphasis."). Nor
does the existence of a contingency "cap" the amount of attorney fees that can be awarded. The
Idaho Court of Appeals has stated that:
The statute provides for the award of an objectively "reasonable" fee;
such a fee may be higher or lower than what the party must pay to the
attorney under their agreement. Indeed, we previously have ruled that
a court is not prohibited from allowing recovery to the prevailing
party in excess of the amount which the party is contractually
obligated to pay his attorney.
Id. at 976, 763 P.2d at 1084 (applying Idaho Code§ 48-608(5) (citations omitted) (emphasis added).

Furthermore, the existence of a contingency fee agreement "may be treated as a factor enhancing
rather than decreasing the award, because it demonstrates a risk of nomecovery. It need not be
employed as a means of reducing an award in relation to the amount in controversy." Id. at 976 n.5,
763 P.2d n.5 (emphasis added).
In this case, an objectively reasonable fee is a fee in line with the hourly time spent by
Meuleman Mollerup on this case.

II
II
II
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8.

Rule 54(e){3){F) - The Time Limitations Imposed by the Client or the
Circumstances of the Case.

There were no extraordinary time limitations imposed on Meuleman Mollerup by Huber or
the circumstances in this case. Nevertheless, LUSA's failure to make payments it was contractually
obligated to make while Huber remained out of the job market caused a substantial hardship to
Huber.
9.

Rule 54(e){3){G) -The Amount Involved and Result Obtained.

This case involved a substantial amount of unpaid benefits. Without question, Huber
obtained all damages owed under the NDA -- $180,000.00. Likewise, the Court determined that
Huber was equitably entitled to $360,000.00 under the CSO. Thus, whether these claims are taken
individually or collectively, Huber obtained a substantial award.
10.

Rule 54{e){3)(H) -The Undesirability of the Case.

This case was undesirable for several reasons. As previously noted, this case involved unique
issues of law dealing with a rare sub-species of ERISA employee benefit plans. Moreover, Huber
faced the daunting task of taking on a multinational corporation which continues to employ most of
the key witnesses to Huber's claims. Given the size and profitability of LUSA and its continued
employment of key witnesses, it was able to put forth a very formidable defense to Huber's claims.
Despite all of these factors, Huber was able to demonstrate that he was entitled to benefits which
LUSA had failed to pay.
11.

Rule 54( e){3)(1) - The Nature and Length of the Professional Relationship With
the Client.

Meuleman Mollerup began representing Huber in April of 2012. Sykes Dec., ,r 4.

II
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12.

Rule 54(e)(3)(J) -Awards in Similar Cases.

The Idaho Supreme Court has upheld attorneys' fees awards in commercial transactions that
are more than double the amount ofrecovery. See, e.g., Electrical Wholesale Supply Co., Inc. v. v.
Nielson, 136 Idaho 814, 824 (2001). In this case, Huber seeks a fee award that is in excess of the

amount to be paid by LUSA but is well short of double the amount LUSA must pay Huber. Given
the complex nature of this case, the amount of attorneys fees sought by Huber is justified.

13.

Rule 54(e)(3)(K) - The Reasonable Cost of Automated Legal Research if the
Court Finds it Was Reasonably Necessary in Preparing A Party's Case.

The use of automated legal research was necessary in this case to research contested legal
issues. The most efficient method of performing this required research into the law is via automated
legal research. Huber seeks an award of $1,846.48 for automated legal research.
C.

Huber Seeks To Recover Only Attorneys' Fees And Costs That Are Incidental To
Huber's Claims Under The NDA And The CSO.

It is anticipated that LUSA will argue that Huber's attorneys' fees and costs should be
reduced and/or apportioned because Huber was not awarded separate damages on this claim under
the CSO or Termination claim. Preliminary, Huber contends that he did seek equitable relief under
the CSO and therefore prevailed on both the NDA claim and the CSO claim. If the Court agrees,
Huber is entitled to the fees sought as they relate to the NDA and CSO claims, and not the wrongful
termination claim. Sykes Dec., 1 18.
If the Court disagrees and denies Huber's motions regarding equitable relief under the CSO,

Huber is entitled to an award of the attorneys' fees and costs sought that relate to Huber's NDA
claim. The fact of the matter is that LUSA sought to avoid any payment to Huber whatsoever.
Despite this attempt, LUSA is obligated to pay Huber $180,000.00 thereby making Huber the
prevailing party in this matter. As the prevailing party, Huber is entitled to the attorneys' fees and
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ATTORNEY FEES AND COSTS - Page
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costs sought because these would have been incurred even if Huber had not sought relief under the
CSO and/or for wrongful termination.

As noted previously, LUSA relied upon the same

documentary evidence and testimony to support its defense to both Huber's NDA claim and CSO
claim. Thus, in order for Huber to successfully prosecute his claim under the NDA, Meuleman
Mollerup would have been required to conduct the same discovery and trial work that was conducted
even if Huber had not asserted the CSO claim ..

D.

Huber Is Entitled To An Award Of Costs As A Matter Of Right.

As the prevailing party, Huber is entitled to the following costs as a matter of right pursuant
to Rule 54(d)(l)(C):

COST
Filing Fees
Service of Process of
Summons/Co mplaint
Service of Process Trial Witnesses

Trial Witness Fees and
Mileage

Trial Exhibits [54(d)( 1)
(C)(6) - $500.00]
Expert Witness Fees

DESCRIPTION

~OUN T

Complaint

$

96.00

$

96.00

LUSA
R. Williams
J. Stanton
M. Asker
T. Paul

$
$
$
$
$

125.00
95.00
190.00
115.00
80.00

$

125.00

$

480.00

R. Williams
J. Stanton
M. Asker
T. Paul

$
$
$
$

23.00
23.00
52.00
23.00

$

121.00

Streamline
D. Cooper

$ 194.39
$ 2,000.00

$
$

194.39
2000.00

MEMORANDU M IN SUPPORT OF PLAINTIFF'S MOTION FOR ATTORNEY FEES AND COSTS - Page
IO
l:\10085.002\PLD\AF&C (MEMO) 131218.DOC

1440

COST

I

Charges for reporting
and transcribing
depositions

Charges for copy of
deposition transcript

II

DESCRIPTION
R. Dennis
M. Sherratt
H. Coleman
W. Borkett
M . Cochran
J. Daniels
K. Brown
K. Stockdill
K. Johnson
C. Runia
T. Ball
P. Alisauskas
K. Holmes
J. Goodwin
T. Paul
Courtesy Discount

$ 1,335.20
$ 1,149.20
$ 661.20
$ 623.00
$ 509.60
$ 872.80
$ 793.40
$ 652.40
$ 524.90
$ 376.50
$ 526.40
$ 2,187.98
$ 210.00
$ 501.75
$ 375.50
($ 280.20)

J. Huber
$
L. Huber
$
W. Borkett (Trial) $

731.05
239.50
168 .75

TOTAL

AMOUNT

II

$

11,029.63

$

1,139.30

$

15!185.32

I

These costs are reasonable given the complexity of this litigation and were actually incurred
by Huber.

III.CONCLUSION
Based upon the authorities and arguments set forth above, Huber respectfully requests that
the Court enter an order awarding his attorneys' fees and costs totaling $236,069.82, in accordance
with Idaho Code§ 12-120(3), 29 U.S.C . § 1132(g)(l) and Idaho Rule of Civil Procedure 54.

DATED this 20 111 day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:
. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 20th day of December, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
1
101 South Capitol Boulevard, 10 h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[ X]
]
[
]
[
]
[

I[
J

]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

·I [ X]
]
.[
[
1

]

·[

]

I[

]

U.S . Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

I districtcourt@idahocounty.org
I
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Jeff R. Sykes, ISB #5058
'Chad M. Nicholson, ISB #7506
;MEUL EMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholon@lawidaho.com
Attorneys For Plainti ff Jeffrey Edward Huber
IN THE DISTR ICT COUR T OF THE SECO ND JUDIC IAL DISTR
ICT
OF THE STATE OF IDAHO , IN AND FOR THE COUN TY OF CLEA
RWAT

JEFFREY EDWARD HUBE R, an individual,

ER

Case No. CV 2012-3 36

Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

DECL ARAT ION OF JEFF R. SYKE S IN
SUPPO RT OF PLAIN TIFF'S
MOTI ON FOR ATTO RNEY FEES AND
COST S

Defendant.

Honor able Micha el J. Griffin

JEFF R. SYKE S, hereby states and declares:

1.

I am an attorney at law duly licensed to practice before this Court, and all Courts

in the State of Idaho. I am a partner with the law finn of Meuleman Molleru
p LLP, which
represents Plainti ff Jeffrey Edward ("Huber") in the above-captioned matter.
The statements

DECL ARAT ION OF JEFF R. SYKE S IN SUPPO RT OF PLAIN TIFF'S
MOTI ON FOR ATTO RNEY FEES AND COST S- Page 1
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made herein are of my own personal knowledge and if called as a witness, I could and would
competently testify as to the truth hereof.
2.

I am familiar with the hourly rates charged by attorneys in this area and certify

that the following attorney time and hourly rates charged in this matter were reasonable and
necessary for this case, as were the costs incurred in this matter.

All items within this

Declaration are correct and the attorneys' fees and costs claimed are in compliance with Idaho
Code § 12-120(3 ), the Idaho Rules of Civil Procedure, and applicable case law.
3.

The attorneys' fees described herein were computed on an hourly basis. Each

attorney assigned to the case kept contemporaneous time records that detail the work performed
and time devoted to the services provided. For billing purposes, each hour is divided in ten equal
parts of six minutes each. The rates and time expended by the attorneys described below are
reasonable based upon their experience, the nature and complexity of the case, and the billing
rates charged for similar representation in Boise, Idaho.
4.

Huber retained Meuleman Mollerup in or around April of 2012 on a contingency

fee plus cost basis to assist Huber in pursuing claims against Lightforce USA, Inc. ("LUSA")
related to a Company Share Offer ("CSO") and a Deed of Non Disclosure, Non Competition and
Agreement ("NDA"). A true and correct copy of the Services Agreement is attached hereto as
Exhibit A.
5.

The duration of this lawsuit has financially impacted Meuleman Mollerup because

it has financed Huber's legal fees and costs since April of 2012.
6.

I have been the supervising partner of Huber's representation and have had

considerable trial experience, and have represented clients in employment matters and litigation
since 1994.

Michael Baldner is a partner with Meuleman Mollerup who has considerable
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experience in business matters and has been a practicing attorney since 1994. Chad Nicholson,
the primary associate representing Huber in this matter, has practiced extensively in employment
litigation matters since 2006 and has tried multiple employment cases. Brian Holleran is an
associate with Meuleman Mollerup who has been a practicing attorney since 2010.
7.

The total amount of attorneys' fees claimed and detailed herein is based upon an

evaluation of all the time spent on this case, the costs incurred by Huber, and is justified by the
factors set forth in Idaho Rule of Civil Procedure 54( e)(3 ).
8.

In excess of 20,000 pages of documents were produced by the parties or pursuant

to subpoenas in this case. We exhaustively reviewed all of these documents throughout the
course of the litigation to analyze and understand Huber's strengths and weaknesses in this case.
We

further

analyzed

these documents

in preparation

for

depositions

and

for

trial.

The depositions of nineteen ( 19) individuals, including three (3) expert witnesses, were taken.
One expert was deposed twice.
9.

This matter presented complex legal issues related to what law governed and its

application to the CSO, i.e. the Employee Retirement Income Security Act, the Idaho Wage
Claim Act or state contract law. Likewise, there was a genuine questions as to whether the NDA
was governed by the Idaho Wage Claim Act or state contract law. As such, multiple summary
judgment motions were filed to address these issues.
10.

The CSO at issue in this case provided that Huber would be entitled to thirty

percent (30%) of the goodwill of LUSA as defined by the CSO. As such, it was necessary to
retain David M. Cooper, C.P.A., P.A. to determine the goodwill value of LUSA.
11.

We analyzed and compiled in excess of one hundred ( 100) exhibits for trial. We

also extensively prepared Huber's witnesses leading-up to and throughout the trial.

We
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extensively prepared for the witnesses called by LUSA at the trial of this matter. The bench trial
ensued between October 21 through October 30, 2013.
12.

Huber is seeking to recover attorneys' fees and costs related to both his claim

under the NDA and the CSO. All of the attorneys' fees and costs Huber seeks to recover were
necessary and incidental to prove the validity and amount of these claims.
13.

Huber incurred reasonable attorneys' fees related to the NDA claim as follows:

DEED OF NON DISCLOSURE, NON COMPETITION AND
ASSIGNMENT
ATTORNEY

Jeff Sykes

RATE/FEES

HOURS

385.3

Michael Baldner

8.6

Chad Nicholson

349.85

Brian Holleran

4.3

$250.00 = $ 96,325.00
$250.00

$ 2,150.00

$190.00=$ 66,507.50
$170.00 = $ 731.00
TOTAL= $165,713.50

The rates and time expended by the foregoing attorneys are reasonable based upon their
experience, the nature and complexity of the case, and the billing rates charged in Idaho.
The total amount claimed is based upon an evaluation of all the time spent on Huber's NDA
claim and was necessary and incidental to prove such claim, and is justified by the factors set
forth in Rule 54(e)(3) of the Idaho Rules of Civil Procedure. An itemized accounting of the
attorneys fees incurred under the NDA claim is set forth on Exhibit B attached hereto and
incorporated herein.

II
II
II

II
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14.

Huber incurred reasonable attorneys fees related to the CSO as follows:

COMPANY SHARE OFFER
ATTORNEY

HOURS

Jeff Sykes

118.2

Michael Baldner

1.1

Chad Nicholson

133.4

RATE/FEES

$250.00 = $ 29,550.00
$250.00 = $ 275.00
$190.00=$ 25,346.00
TOT AL = $ 55,171.00
·-

The rates and time expended by the foregoing attorneys are reasonable based upon their
experience, the nature and complexity of the case, and the billing rates charged in Idaho.
The total amount claimed is based upon an evaluation of all the time spent on Huber's CSO
claim, was necessary and incidental to prove such claim, and is justified by the factors set forth
in Rule 54( e)(3) of the Idaho Rules of Civil Procedure. An itemized accounting of the attorneys
fees incurred under the CSO claim is set forth on Exhibit C attached hereto and
incorporated herein.
15.

Huber incurred reasonable online legal research fees in the amount of $2,770.00.

The use of automated legal research was necessary in this case to including research contested
and complex legal issues involving both Idaho and Federal case law. Since Huber prevailed on
two (2) of his three (3) claims, Huber seeks recovery of two thirds (2/3), i.e. $1,846.48, of the
online legal research fees incurred. The total amount claimed is based upon an evaluation of all
the automated legal research in this lawsuit, was necessary and incidental to prove both the NDA
claim and the CSO claim, and is justified by the factors set forth in 54( e)(3) of the Idaho Rules of
Civil Procedure. An itemized accounting of the automated legal research charged to Huber in
this lawsuit is set forth on Exhibit D attached hereto and incorporated herein.
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16.

The following are costs which are recoverable by Huber as a matter of right

pursuant to Rule 54(d)(l )(C) of the Idaho Rules of Civil Procedure:

I

COST

Filing Fees
Service of Process of
Summons/Complaint
Service of Process Trial Witnesses

Trial Witness Fees and
Mileage

Trial Exhibits [54(d)(l)
(C)(6) - $500.00]
Expert Witness Fees
Charges for reporting
and transcribing
depositions

Charges for copy of
deposition transcript

II

DESCRIPTION

AMOUNT

II

Complaint

$

96.00

$

96.00

LUSA
R. Williams
J. Stanton
M. Asker
T. Paul

$
$
$
$
$

125.00
95.00
190.00
115.00
80.00

$

125.00

$

480.00

R. Williams
J. Stanton
M. Asker
T. Paul

$
$
$
$

23.00
23.00
52.00
23.00

$

121.00

Streamline

$

194.39

$

194.39

D. Cooper
R. Dennis
M. Sherratt
H. Coleman
W. Borkett
M. Cochran
J. Daniels
K. Brown
K. Stockdill
K. Johnson
C. Runia
T. Ball
P. Alisauskas
K. Holmes
J. Goodwin
T. Paul
Courtesy Discount

$2,000.00
$ 1,335.20
$1,149.20
$ 661.20
$ 623.00
$ 509.60
$ 872.80
$ 793.40
$ 652.40
$ 524.90
$ 376.50
$ 526.40
$2,187.98
$ 210.00
$ 501.75
$ 375.50
($ 280.20)

$

2000.00

$

11,029.63

$

1,139.30

$

15!185.32

J. Huber
$
L. Huber
$
W. Borkett (Trial) $

731.05
239.50
168.75

TOTAL

I
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The costs Huber incurred as a matter of right were necessary and incidental to prove the
validity and amount of the NDA and CSO claims, and are reasonable given the size, scope and
complexity of this litigation, and the prevalent costs of these services in Idaho. An itemized
accounting of the actual costs incurred by Huber and recoverable as a matter of right are set forth
on Exhibit D.
17.

In total, Huber claims reasonable attorneys' fees and costs totaling $236,069.82

that were incidental to prove Huber's claims under the NDA and CSO.
18.

Meuleman Mollerup has made a good faith attempt to exclude attorneys fees and

costs that exclusively related to Huber' s wrongful termination claim from the attorneys fees and
costs for which Huber seeks recovery.
19.

Because the Idaho Rules of Civil Procedure required Huber to file his

Memorandum of Costs ("Memorandum") prior to final resolution of all issues relating to the
entry of judgment, I anticipate that Huber will continue to incur significant attorneys' fees and
costs relating to this matter and expressly reserve the right to amend and/or supplement this
Declaration and the related Memorandum of Costs and Attorneys' Fees at a later date to include
the reasonable attorneys' fees and costs incurred hereafter.
I HEREBY CERTIFY AND DECLARE, under penalty of perjury pursuant to
the laws of the State of Idaho, that the foregoing is true and correct.
DATED this

"2.,1

day of December, 2013
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CERTIFICATE OF SERVICE

;2/J

I HEREBY CERTIFY that on the
n,.. day of December, 2013, a true and correct
copy of the foregoing and was served by the method indicated below upon the following
party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, I0 1h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[ X. ]
[
]
[
]
[
]
[
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

uthta;moffatt.com

[ X]
[
]
[
]
[
]
[
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocounty.org
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CONTINGENT FEE AGREEMENT
Jeff Huber ("Client") engages Meuleman Mollerup LLP, an Idaho limited liability
partnership ("Attorneys"), to prosecute his breach of contract and employment-related claims
against Lightforce USA, Inc. , doing business as Nightforce Optics, Inc., and any and all related
entities or individuals.

1.

Authority To Act.

necessary to prosecute the claims.

Client authorizes Attorneys to do those things reasonably
Client shall retain control over the nature of any claims

asserted on his behalf, the amount of damages claimed pursuant to those claims, positions taken
in the course of litigation, and the positions taken in any settlement discussions. Attorneys,
however, shall control the means by which the claims are prosecuted, including the nature and
extent of any research, discovery and other pre-trial work.

Attorneys shall keep Client

reasonably advised of the progress of that work.

2.

Out-Of-Pocket Expenses.

Client authorizes Attorneys to incur reasonable

out-of-pocket expenses for filing and service fees, depositions, exhibits, expert witnesses,
copying, travel, and any other expenses of the litigation. Attorneys will infonn Client of costs to
be expended and Client will approve any expenses over One Thousand Dollars ($1,000.00).
Client agrees that he is solely responsible for all expenses and shall pay all expenses not Jess than
monthly. In the event that Attorneys advance such expenses and are not reimbursed prior to any
recovery obtained as a result of the claim, Client authorizes Attorneys to deduct an amount equal
to those expenses from Client's portion of the recovery, with interest. In the event a court grants
an award of costs already paid by Client, Client shall be entitled to reimbursement of those costs
actually recovered.

3.

Attorneys' Fees.

a.

Attorneys shall receive (i) thirty-five percent (35%) of the recovery if the

recovery occurs any time after the date of this Agreement and thirty (30) days prior to the
scheduled start of trial or arbitration; (ii) forty percent (40%) of the recovery if the recovery
occurs less than thirty (30) days prior to the scheduled start of trial or arbitration or on appeal;
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or (iii) fifty percent (50%) of the recovery if the recovery occurs within thirty (30) days of a
scheduled re-trial or re-arbitration.
b.

If no recovery is made as a result of the claim, Attorneys shall receive no

attorneys' fees, but Client shall remain liable for all out-of-pocket expenses incurred by
Attorneys pursuant to Section 2.
c.

For purposes of this

Contingent

Fee Agreement ("Agreement"),

"recovery" shall mean the following: (i) if the recovery is obtained pursuant to a settlement
reached at any time during the case, whether before or after trial or before or after entry of
judgment, the recovery shall be those funds, if any, actually received pursuant to the settlement
agreement; or (ii) if the recovery is obtained pursuant to a judgment, the recovery shall be those
funds actually received following the judgment, including any award of attorneys' fees by
the court.
d.

Attorneys will provide to Client a monthly statement of work performed,

the amount of time spent on Client's behalf at the rate of Two Hundred Fifty Dollars ($250.00)
per hour, and all expenses.

Unless otherwise agreed to by Client and Attorneys, if Client

chooses to settle his claims for an amount less than the amount of attorneys' fees and expenses
billed, he will reimburse Attorneys for the difference between the settlement amount and the
amount billed by Attorneys, and any outstanding expenses.

4.

Withdrawal/Dismissal Of Attorney.
a.

In the event Attorneys determine, for any reason, that they no longer wish

to be involved in the prosecution of Client's claim, they shall have the right to withdraw from the
litigation without liability to Client. In the event of such a withdrawal, Client shall have no
liability to Attorneys for fees if a recovery is made at a later time, but shall remain liable for all
out-of-pocket expenses incurred pursuant to Section 2.
b.

In the event Client wishes to discharge Attorneys and retain other counsel,

he may do so provided he first pays to Attorneys a reasonable attorneys' fee, which shall be the
greater of the actual time billed by Attorneys at the rate of Three Hundred Dollars ($300.00) per
hour for all work performed in the prosecution of this claim, or the Attorneys' fee that would be
due Attorneys pursuant to Section 3 based upon the last offer of settlement made to Client.
Attorneys shall provide reasonable cooperation to any new counsel selected by Client.
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5.

Assessments By Court. Client acknowledges that Attorneys have advised him

that the prosecution of any court action entails the risk that court costs or attorneys' fees may be
awarded against Client in the event he fails to respond to a court order or to reasonable requests
by the opposing party; or if the opposing party may prevail in the lawsuit as a whole or on any
part of the action; or if a particular position asserted on Client's behalf is determined by the court
to be unreasonable. Unless ordered by the court, Attorneys shall have no liability to pay such
costs or attorneys' fees.

6.

Arbitration. Any dispute arising under the terms of this Agreement shall be

resolved by arbitration pursuant to Idaho's Arbitration Act.

DATED this

DATEDthis

30

1

day of April 2012.

dayo~2012.

MEULEMAN MOLLERUP LLP,
an Idaho limited liability partnership
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Description

Hrs
Atty
8/21/2012 B. Holleran

Fee

10/19/2012 B. Holleran
11/2/2012 B. Holleran

tabbies·
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m
X

:c
....

m
=i

Rate

Cat

Trans Date

170

Fee

$
$

Fee

$

Hrs Billed

Worked

1

Amount

170.00 Draft/revise complaint
391.00 Analyze clients docs, defendant's answer;
draft/revise discovery

170

1
2.3

2.3

170

1

1

Subtotal

4.3

4.3

731.00

190

0.8
0.3

190
190
190

0.8
0.3
0.4
2.8
4.1

152.00 Case analysis with J. Sykes
57.00 Review complaint and answer
76.00 Review Lightforce discovery responses
532.00 Case strategy analysis
779.00 Review of docs produced by Lightforce; motion
to amend reserch

170.00 Draft/revise discovery

3/8/2013 C. Nicholson
3/11/2013 C. Nicholson
3/13/2013 C. Nicholson

Fee

3/15/2013 C. Nicholson
3/31/2013 C. Nicholson

Fee
Fee

$
$
$
$
$

4/16/2013 C. Nicholson

Fee

$

190

5.4

5.4

1,026.00 Client meeting, draft Huber affidavit in support
of partial summary judgment

4/18/2013 C. Nicholson

Fee

$

190

0.3

0.3

57.00 Review defense request to amend answer for
after acquired evidence; telephone conference
with G. Husch

5/1/2013 C. Nicholson

Fee

$

190

1.5

1.5

285.00 Research for summary judgment regarding
Idaho Wage Claim Act

5/2/2013 C. Nicholson

Fee

$

190

3.8

3.8

722.00 Conduct summary judgment research regarding
Idaho Wage Claim Act

5/20/2013 C. Nicholson

Fee

$

190

0.5

0.5

95.00 Discuss depositions with J. Sykes in preparation
for summary judgment briefing

5/26/2013 C. Nicholson
5/27/2013 C. Nicholson

Fee
Fee

$
$

190
190

3.5
3.3

1.75
1.65

5/28/2013 C. Nicholson

Fee

$

190

6.9

3.45

Fee
Fee

190

0.4
2.8
4.1

332.50 Draft summary judgment memorandum
313.50 Research regarding summary judgment;
continue drafting summary judgment
655.50 Research regarding ERISA; continue drafting
summary judgment

5/29/2013 C. Nicholson

Fee

$

190

3.1

1.55

294.50 Research regarding ERISA; revise summary
judgment memorandum;

5/30/2013 C. Nicholson

Fee

$

190

3.1

1.55

6/6/2013 C. Nicholson
6/11/2013 C. Nicholson

Fee

$
$
$
$
$

190

0.5

0.25

47.50 Discuss summary judgment with J. Sykes

190

1.3

0.65

123.50 Revise summary judgment memorandum

190

1.2

0.6

114.00 Research regarding summary judgment

190

2.8

2.8

532.00 Review J. Huber deposition transcript

190

0.4

0.2

294.50 Continue draft summary judgment; additional
ERISA research

Fee

6/21/2013 C. Nicholson
6/23/2013 C. Nicholson

Fee

6/24/2013 C. Nicholson

Fee

Fee

38.00 Discuss summary judgment motion with J.
Sykes
285.00 Continue review of Huber deposition transcript

6/25/2013 C. Nicholson

Fee

$

190

1.5

1.5

6/26/2013 C. Nicholson
6/27/2013 C. Nicholson

Fee

190

4.1

2.05

190

7.2

3.6

389.50 Draft statement of facts
684.00 Draft summary judgment and research

6/30/2013 C. Nicholson

Fee

$
$
$

190

3.6

1.8

342.00 Revise summary judgment memo and

Fee

statement of facts; review deposition of M.
Leniger-Sherratt
7/1/2013 C. Nicholson

Fee

$

190

4.2

2.1

399.00 Revise summary judgment and statement of
facts

7/8/2013 C. Nicholson
7/8/2013 C. Nicholson

Fee
Fee

$
$

190

0.4

0.4

76.00 Draft motion to seal and order

190

0.3

0.3

57.00 Telephone call with G.Husch; revise motion to
seal; e-mail motion and proposed order to G.
Husch

7/8/2013 C. Nicholson

Fee

$

190

0.5

0.5

95.00 Review statement of facts and memorandum in
support of summary judgment for protected
information; review of defendants' responses
to RFPs 23-37

7/9/2013 C. Nicholson
7/20/2013 C. Nicholson
7/21/2013 C. Nicholson

Fee
Fee
Fee

$
$
$

190

0.3

0.3

190

3.5
7

1.75

190

3.5

57.00 Revise motion to seal and order
332.50 Review LUSA summary judgment filings
665.00 Research regarding LUSA summary judgment
response

7/22/2013 C. Nicholson
7/25/2013 C. Nicholson

Fee
Fee

$
$

190
190

8
0.5

4
0.5

760.00 Draft reply supporting summary judgment
95.00 Review documents produced by Lightforce in
second supplemental response
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8/1/2013 C. Nicholson

Fee

$

190

0.6

0.6

150.00 Telephone call with client; review defendants
fourth discovery responses

8/2/2013 C. Nicholson
8/5/2013 C. Nicholson

Fee
Fee

$
$

190
190

1.9
1

1.9
1

361.00 Draft supplemental discovery responses
190.00 Telephone conference with Paul Alisauskas;
telephone call with Kenneth David Holmes

8/8/2013 C. Nicholson
8/10/2013 C. Nicholson
8/12/2013 C. Nicholson

Fee
Fee
Fee

$
$
$

190
190
190

0.3
0.2
9.1

0.3
0.2
9.1

57.00 Dictate discovery
38.00 Prepare for K. Brown deposition
1,729.00 Pull documents for depositions; travel to
Orofino; meeting with L. Huber; prepare for K.

8/13/2013 C. Nicholson

Fee

$

190

7.7

7.7

Brown deposition
1,463.00 Prepare for K. Daniels deposition; L. Huber
deposition; K. Daniels deposition; prepare for K.
Stockdill and K. Johnson deposition

8/14/2013 C. Nicholson
8/15/2013 C. Nicholson

Fee
Fee

$
$

190
190

10
14.1

10
14.1

1,900.00 Prepare and deposition of K. Stockdill and K.
Johnson
2,679.00 Prepare for depositions and take depositions of
M. Cochran, J. Daniels and C. Runia; travel
Orofino to Boise;

8/16/2013
8/19/2013
8/20/2013
8/28/2013

C.
C.
C.
C.

Nicholson

Fee

Nicholson
Nicholson

Fee
Fee

Nicholson

Fee

8/29/2013 C. Nicholson
8/30/2013 C. Nicholson

Fee
Fee

$
$
$
$
$
$

190
190
190
190
190
190

0.1
0.5
0.3
0.6
1.9
0.3

0.1
0.5
0.3
0.6
1.9
0.3

19.00
95.00
57.00
114.00

E-mail P. Alisauskas and D. Holmes
Debrief with J. Sykes regarding depositions
Discuss mediation
Telephone conference with client regarding

witnesses
361.00 Review mediation statement

57.00 Draft motion to seal expert disclosures and
order

9/4/2013 C. Nicholson

Fee

$

190

3.5

3.5

665.00 Review LFUSA discovery supplementation;
research regarding Ball previous
testimony/opinions; strategize for trial

9/6/2013 C. Nicholson

Fee

$

190

0.2

0.2

38.00 Telephone conference with J. Fischer regarding
T. Ball

9/6/2013 C. Nicholson

Fee

$

190

2.6

2.6

494.00 Review discovery regarding supplementation; e
mail to G. Husch regarding depositions and
discovery supplementation; review Ball expert
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opinion; research regarding excluding Ball
opinion

9/11/2013 C. Nicholson

Fee

$

190

1.3

1.3

9/18/2013 C. Nicholson

Fee

$

190

2

2

9/19/2013 C. Nicholson
9/19/2013 C. Nicholson

Fee
Fee

190

0.2

38.00 Telephone conference with client
190.00 Trial preparation

9/23/2013 C. Nicholson
9/24/2013 C. Nicholson

Fee

$
$
$
$

494.00 Draft pretrial memorandum

247.00 Discuss settlement potential with J. Sykes;
telephone call with client regarding settlement
380.00 Trial strategy; discuss with J. Sykes; expert
witness strategy

Fee

190

1

0.2
1

190

2.6

2.6

190

2

2

380.00 draft discovery responses; research for pretrial
memo; research and prepare for Ball
deposition; research regarding exclude expert
witness

9/25/2013 C. Nicholson

Fee

$

190

7.3

7.3

1,387.00 Ball deposition preparation and attend same;
trial preparation

9/26/2013 C. Nicholson
9/27/2013 C. Nicholson

Fee
Fee

$
$

190

5.4

5.4

190

8.5

8.5

1,026.00 Pretrial memorandum
1,615.00 Research regarding pre-trial memorandum;
draft pre-trial memorandum

9/28/2013 C. Nicholson

Fee

$

190

2

2

9/30/2013 C. Nicholson

Fee

$

190

3.1

3.1

380.00 Begin drafting motion in limine; research
regarding motion in limine exclude Ball
589.00 Reviw T. Ball deposition; finish pretrial
memorandum

10/1/2013 C. Nicholson

Fee

$

190

5.7

5.7

10/2/2013 C. Nicholson

Fee

$

190

0.1

0.1

Fee

$
$

1,083.00 Continue drafting memorandum supporting
motion to exclude T. Ball; pretrial conference
19.00 Review responses to request for production of
documents 14 and 15

10/7/2013 C. Nicholson
10/8/2013 C. Nicholson

Fee

190

1

1

190

5.5

5.5

190.00 Review partial summary judgment decision
1,045.00 Prepare for and attend trial depositions of P.
Alisauskas and D. Holmes; telephone
conference with client regarding lay witnesses
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10/9/2013 C. Nicholson
10/9/2013 C. Nicholson

Fee

10/9/2013 C. Nicholson

Fee

Fee

$
$
$

190

0.9

0.9

190

0.5

0.5

190

1.7

1.7

subpoenaed by LUSA
171.00 Trial preparation
95.00 Trial preparation
323.00 Review memorandum opposing motion to
exclude T. Ball

152.00 Review memorandum opposing motion to
exclude T. Ball
1,425.00 Draft reply memorandum supporting motion to
exclude T. Ball; e-mail correspondence with
defense counsel regarding lay witnesses, review
defendant's disclosures regarding lay witnesses
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10/9/2013 C. Nicholson

Fee

$

190

0.8

0.8

10/11/2013 C. Nicholson

Fee

$

190

7.5

7.5

10/13/2013 C. Nicholson

Fee

$

190

4.2

4.2

798.00 Prepare for Barkett Trial deposition; telephone
conference with J. Stanton and K. Damron

10/14/2013 C. Nicholson

Fee

$

190

13.3

13.3

2,527.00 Travel to Orofino, prepare for depositions of W.
Barkett and M. Schneider; telephone
conference with R. Williams; telephone
conference with J. Stanton; draft supplemental
discovery responses; telephone conference
with client; strategy discussion with J. Sykes
regarding lay witnesses disclosed by LUSA.

10/15/2013 C. Nicholson

Fee

$

190

13

13

2,470.00 Prepare and attend motion in limine regarding
T. Ball and D. Cooper; prepare and attend trial
deposition Barkett and Schnider; attend
discovery deposition ofT. Paul and J. Goodwin;
meeting with client regarding trial preparation

10/16/2013 C. Nicholson
10/16/2013 C. Nicholson

Fee
Fee

$
$

190
190

10
2.3

10
2.3

10/17/2013 C. Nicholson

Fee

$

190

9.3

9.3

1,900.00 Travel back from Orofino; trial preparation
437.00 Review deposition of T. Paul and J. Goodwin;
draft motion in limine regarding car trades and
drug issues.
1,767.00 Trial preparation, research regarding second
motion in limine; draft motion in limine
regarding car trades and drug issues;

10/18/2013 C. Nicholson
10/19/2013 C. Nicholson
10/20/2013 C. Nicholson

Fee

$
$
$

190
190
190

9.5
9.5
9

9.5
9.5
9

Fee
Fee

1,805.00 Trial preparation; travel to Orofino
1,805.00 Trial preparation
1,710.00 Trial preparation

10/21/2013
10/22/2013
10/23/2013
10/24/2013
10/25/2013
10/26/2013
10/28/2013
10/29/2013
10/30/2013
10/31/2013

C.
C.
C.
C.
C.
C.
C.
C.
C.
C.

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

Nicholson

Fee

$
$
$
$
$
$
$
$
$
$

190
190
190
190
190
190
190
190
190
190
Subtotal

12
6
15.8
14.8
10.5
5
9.5
11
9
5.5
380.3

12
6
15.8
14.8
10.5
5
9.5
11
9
5.5
349.85

1.6
0.6
1

1.6
0.6
1

2,280.00
1,140.00
3,002.00
2,812.00
1,995.00
950.00
1,805.00
2,090.00
1,710.00
1,045.00
66,507.50

Trial and trial preparation
trial preparation
Trial and trial preparation
Trial and trial preparation
Trial and trial preparation
Travel Orofino to Boise
Travel to Orofino and trial preparation
Trial preparation
Trial
Travel from Orofino to Boise

Hours

8/17/2012 J. Sykes
8/22/2012 J. Sykes
10/2/2012 J. Sykes

Fee
Fee
Fee

$
$
$

250
250
250

400.00 Prepare complaint
150.00 Revise and final complaint
250.00 Review Lighforce answer; confer with B.
Holleran regarding research on jury trial
demand; correspond with J. Huber

10/8/2012 J. Sykes
10/29/2012 J.Sykes

11/6/2012 J. Sykes

11/26/2012 J. Sykes
12/17/2012 J. Sykes
12/19/2012 J. Sykes

Fee
Fee

Fee

Fee
Fee
Fee

$
$

$

$
$
$

250
250

250

250
250
250

1.2
1.8

2.2

0.2
0.3
3.8

1.2
1.8

2.2

0.2
0.3
3.8

300.00 Telephone conference with J. Huber
450.00 Review and revise interrogatories , requests for
production and requests for admission to be
propounded on Lightforce
550.00 Review and final Huber's interrogatories ,
requests for production and requests for
admission to Lighthouse
50.00 Review response to request for trial setting
75.00 Email correspondenc e with J. Huber

950.00 Telephone conference with J. Huber; review
trial court order; review discovery responses
from Lightforce; telephone conference with G.

12/20/2012 J. Sykes

Fee

$

250

0.2

0.2

Husch regarding discovery responses
50.00 Telephone conference with G. Husch
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1/30/2013 J. Sykes

Fee

$

250

1.7

1.7

1/31/2013 J. Sykes

Fee

$

250

1.9

1.9

2/5/2013 J. Sykes

Fee

$

250

0.4

0.4

2/19/2013 J. Sykes

Fee

$

250

1

1

2
4

2
4

3/7/2013 J. Sykes
3/8/2013 J. Sykes

Fee
Fee

$
$

250
250

3/11/2013 J. Sykes

Fee

$

250

4.8

4.8

3/12/2013 J. Sykes

Fee

$

250

0.2

0.2

3/13/2013 J. Sykes

Fee

$

250

4

4

3/14/2013 J. Sykes
3/19/2013 J.Sykes
3/20/2013 J. Sykes

Fee
Fee
Fee

$
$
$

250
250
250

1
1
3

1
1
3

4/2/2013 J. Sykes

Fee

$

250

1.5

1.5

4/5/2013 J. Sykes

Fee

$

250

1.2

1.2

425.00 Review protective order; telephone conference
with G. Husch; telephone conference with J.
Huber; prepare request for production
regarding insurance
475.00 Telephone conference with J. Huber; revise
proposed protective order
100.00 Telephone conference with G. Husch; revise
and final proposed protective order
250.00 Confer with C. Nicholson regarding case
strategy
500.00 Telephone conference with J. Huber
1,000.00 Confer with C. Nicholson regarding summary
judgment motion and research needed; study
documents and discovery; contact potential
experts
1,200.00 Continue study of documents produced by
Lightforce; telephone conference with J. Huber

50.00 Correspondence with J. Huber regarding
depositions
1,000.00 Begin preparation of time line of events and
analysis of additional claims against Lightforce
250.00 Confer with C. Nicholson regarding motions
250.00 Research wage claim issue
750.00 Continue review of documents and pages of
timelines and events
375.00 Prepare deposition notices of R. Dennis, H.
Coleman, M. Sherratt and W. Barkett
300.00 Telephone conference with J. Huber regarding
meeting; revise deposition notices and
documents request therein
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4/11/2013 J. Sykes

Fee

$

250

3.2

3.2

800.00 Strategy conference with C. Nicholson regarding
motions and needed research; prepare for
meeting with J. Huber

4/15/2013 J. Sykes

4/15/2013 J. Sykes

Fee

Fee

$

$

250

250

2.3

1.2

2.3

575.00 Begin preparation of discovery responses;

1.2

research issue concerning production of an
accountant's documents
300.00 Revise motion to amend and supporting
affidavit

4/16/2013 J. Sykes

Fee

$

Fee

$
$

250

5.2

5.2

1,300.00 Prepare for and meet with J. Huber in

250
250

5
1.6

5
1.6

1,250.00 Study documents
400.00 Continue study of Lightforce documents;

preparation for depositions

4/18/2013 J. Sykes
4/19/2013 J.Sykes
4/22/2013 J. Sykes

Fee
Fee

$

250

3.2

3.2

research issue regarding ERISA
800.00 Continue preparation of responses to Lightforce
discovery requests; prepare correspondence to
G. Husch requesting documents regarding
documents excluded in Lightforce production

4/25/2013 J. Sykes

Fee

$

250

2.8

2.8

700.00 Final responses to discovery requests by
Lightforce

4/25/2013 J. Sykes

Fee

$

250

1.3

1.3

325.00 Continue preparation of meet and confer letter

4/25/2013 J. Sykes

Fee

$

250

1.2

1.2

300.00 Prepare additional discovery requests to
Lightforce

4/26/2013 J. Sykes

Fee

$

250

2.8

2.8

700.00 Review and revise additional discovery requests
to Lightforce; revise letter to G. Husch regarding

5/1/2013 J. Sykes

Fee

$

250

1.4

1.4

5/2/2013 J. Sykes

Fee

$

250

5.2

5.2

discovery issues
350.00 Revise third requests for production to
Lightforce USA
1,300.00 Review additional documents from J. Huber and
supplement discovery responses; continue
study of Huber Outlook documents for
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production and depositions

5/10/2013 J. Sykes

Fee

$

250

2.8

2.8

5/13/2013 J.Sykes

Fee

$

250

10

10

700.00 Prepare for depositions of Lightforce employees
2,500.00 Travel to Orofino; prepare for deposition of J.
Huber

5/14/2013 J. Sykes

Fee

$

250

11

11

2,750.00 Attend deposition of J. Huber; prepare for
Lightforce employee depositions

Fee

$
$
$
$

250
250
250
250

8
2
7
3

8
2
7
3

2,000.00
500.00
1,750.00
750.00

5/17/2013 J. Sykes

Fee

$

250

7

7

1,750.00 Attend depositions of Wm. Barkett and H.

5/17/2013 J. Sykes
5/20/2013 J. Sykes

Fee

$
$

250
250

5.5
2.2

5.5
2.2

5/15/2013
5/15/2013
5/16/2013
5/16/2013

J. Sykes

Fee

J.Sykes

Fee

J.Sykes

Fee

J. Sykes

Attend deposition of R. Dennis
Prepare for deposition of M. Sharratt
Attend deposition of M. Sharratt
Prepare for depositions of Barkett and Coleman

Coleman
Fee

1,375.00 Return travel to Boise
550.00 Confer with M. Baldner regarding deposition
testimony; confer with C. Nicholson regarding
summary judgment motion and deposition
testimony

5/21/2013 J. Sykes
5/28/2013 J. Sykes

Fee
Fee

$
$

250
250

1.2
1.7

1.2
1.7

300.00 Organize and study deposition documents
425.00 Review preliminary draft of summary judgment
pleadings; confer with C. Nicholson regarding
same

5/30/2013 J.Sykes

Fee

$

250

0.9

0.9

225.00 Correspondence with G. Husch regarding
extension of scheduling deadlines

6/6/2013 J. Sykes

Fee

$

250

1.3

0.65

162.50 Research common law forfeiture; confer with C.
Nicholson regarding summary judgment motion

6/12/2013 J. Sykes
6/18/2013 J. Sykes

Fee
Fee

$
$

250
250

0.4
0.4

0.4
0.4

100.00 Telephone conference with G. Husch
100.00 Correspondence with G. Husch regarding

6/19/2013 J. Sykes

Fee

$

250

1.2

0.6

150.00 Multiple telephone conferences with G. Husch;

depositions and summary judgment motion
research issue for summary judgment motion
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6/20/2013 J. Sykes

Fee

$

250

0.6

0.6

150.00 Correspondence with G. Husch regarding
mediation; review and respond to emails from

6/24/2013 J. Sykes

Fee

$

250

0.8

0.8

200.00

7/1/2013 J. Sykes

Fee

$

250

2.5

1.25

312.50

7/3/2013 J. Sykes

Fee

$

250

0.3

0.3

75.00

7/22/2013 J. Sykes

Fee

$

250

5.2

5.2

1,300.00

7/23/2013 J. Sykes

Fee

$

250

4.9

4.9

1,225.00

7/26/2013 J. Sykes

Fee

$

250

3.3

3.3

7/29/2013 J. Sykes

Fee

$

250

9

4.5

7/30/2013 J. Sykes

Fee

$

250

10

5

J. Huegli
Correspondence with G. Husch regarding
mediation; correspondence with J. Huber
regarding same
Review and revise summary judgment
memorandum; review and revise summary
judgment statement of facts
Review correspondence from G. Husch
regarding confidentiality of pleadings
Review documents produced by Lightforce;
review second discovery request to Huber
Begin preparation for summary judgment
hearing; review notice of deposition; telephone
conference with G. Husch regarding depositions

825.00 Telephone conference with J. Huber; study
documents produced by Lightforce
1,125.00 Travel to Orofino; prepare for hearing on
summary judgment motion
1,250.00 Attend hearing on summary judgment motion;

7/31/2013 J. Sykes

Fee

$

250

1.2

1.2

return to Boise
300.00 Confer with client regarding summary judgment
hearing, mediation and expert report

8/1/2013 J. Sykes
8/6/2013 J. Sykes

Fee

$
$

250
250

0.2
0.9

0.2
0.9

50.00 Correspondence with P. Alisauskas
225.00 Review third set of requests for production and

8/8/2013 J. Sykes
8/9/2013 J. Sykes

Fee

Fee
Fee

$
$

250
250

5
0.5

5
0.5
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second set of interrogatories to be propounded
upon LFUSA
LFUSA documents
Review
1,250.00
125.00 Revise third set of requests for production and
second set of interrogatories to be propounded
upon LFUSA

8/13/2013 J. Sykes

Fee

$

250

1.3

1.3

325.00 Continue preparation of timeline of events;
correspondence with P. Alisauskas regarding
deposition

8/14/2013 J. Sykes

Fee

$

250

1.8

1.8

450.00 Correspondence regarding Australia
depositions; study the Idaho Rules of Civil
Procedure regarding same; telephone
conference with C. Nicholson regarding
depositions in Orofino

8/19/2013 J. Sykes

Fee

$

250

1

1

250.00 Confer with C. Nicholson regarding depositions
in Orofino

8/20/2013 J. Sykes
8/22/2013 J. Sykes

Fee
Fee

$
$

250
250

4
0.6

4
0.6

1,000.00 Prepare mediation statement
150.00 Prepare responses to LFUSA's third documents
request

8/28/2013 J. Sykes
9/3/2013 J.Sykes
9/4/2013 J.Sykes

Fee
Fee
Fee

$
$
$

250
250
250

6
11

3.3

6
11
3.3

1,500.00 Prepare mediation statement
2,750.00 Attend mediation
825.00 Confer with M. Baldner and C. Nicholson
regarding mediation issues; correspondence
with J. Huegli; research persuasion issue; study
expert reports

9/6/2013 J. Sykes

Fee

$

250

1

1

250.00 Telephone conference with J. Huber regarding
settlement offer; confer with M. Baldner and C.
Nicholson regarding same and regarding
mediation

9/6/2013 J. Sykes
9/9/2013 J. Sykes

Fee
Fee

$
$

250
250

1.2
3.7

1.2
3.7

300.00 Review Ball expert report
925.00 Review additional documents produced by
LFUSA, including lengthy audio recordings
375.00 Trial preparation conference with C. Nicholson;
correspondence with G. Husch

9/10/2013 J. Sykes

Fee

$

250

1.5

1.5

9/12/2013 J. Sykes
9/17/2013 J. Sykes

Fee

$
$

250
250

4
2.5

4
2.5

Fee

1,000.00 Review documents
625.00 Begin trial preparation; review documents
produced in response to subpoenas (Rogers
Motors and Farm Bureau); review additional
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documents received from LFUSA

9/18/2013 J. Sykes

Fee

$

250

3

3

750.00 Begin preparation of trial exhibits

550.00 Continue preparation of trial exhibits; trial
preparation; correspondence regarding Barkett
trial deposition
325.00 Continue preparation of trial exhibits
1,125.00 Continue review of documents for trial exhibits;
research regarding top hat plans
500.00 Confer with C. Nicholson regarding T. Ball
deposition; trial preparation; review trial
exhibits
875.00 Review exhibit list together with exhibits
1,000.00 Trial preparation
1,500.00 Trial preparation; confer with C. Nicholson
regarding depositions of Australia witnesses,
and trial preparation
2,300.00 Trial preparation; J. Huber direct examination;
M. Sherratt cross-examination; confer with C.
Nicholson regarding depositions

9/19/2013 J. Sykes

Fee

$

250

2.2

2.2

9/20/2013 J. Sykes
9/23/2013 J. Sykes

Fee
Fee

$
$

250
250

1.3
4.5

1.3
4.5

9/25/2013 J. Sykes

Fee

$

250

2

2

9/26/2013 J. Sykes
9/27/2013 J. Sykes
10/9/2013 J. Sykes

Fee
Fee

$
$
$

250
250
250

3.5
4
6

3.5
4
6

10/14/2013 J. Sykes

Fee

$

250

9.2

9.2

10/15/2013 J. Sykes

Fee

$

250

9.2

9.2

10/16/2013 J. Sykes

Fee

$

250

8.1

8.1

J.Sykes

Fee

J. Sykes

Fee

J.Sykes

Fee
Fee

$
$
$
$

250
250
250
250

4.2
5
9
5

4.2
5
9
5

1,050.00
1,250.00
2,250.00
1,250.00

$
$
$
$

250
250
250
250

9
3.9
9
4.3

9
3.9
9
4.3

Dennis and M. Sherratt
2,250.00 Trial
975.00 Trial preparation - cross-examinations
2,250.00 Trial
1,075.00 Trial preparation

10/17/2013
10/18/2013
10/19/2013
10/20/2013
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10/21/2013
10/22/2013
10/23/2013
10/23/2013

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

J. Sykes
J. Sykes

Fee
Fee

2,300.00 Trial preparation; review LFUSA exhibits;
multiple telephone conferences with G. Husch
and J. Huber regarding settlement; prepare J.
Huber direct examination
2,025.00 Trial preparation; J. Huber direct examination;
study deposition transcripts and exhibits
Trial preparation; J. Huber direct examination
Travel to Orofino for trial
Trial preparation; J. Huber direct examination
Trial preparation: cross-examinations of R.

10/24/2013
10/24/2013
10/25/2013
10/26/2013
10/28/2013
10/28/2013
10/29/2013

J. Sykes

Fee

J.Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

$
$
$
$
$
$
$

250
250
250
250
250
250
250

8

4.1
9
5
5
4.2
10.2

8
4.1
9
5
5
4.2
10.2

2,000.00
1,025.00
2,250.00
1,250.00
1,250.00
1,050.00
2,550.00

Trial
Trial preparation
Trial
Travel to Boise
Travel to Orofino
Trial preparation
Trial preparation - closing argument and J.
Huber rebuttal

10/30/2013
10/30/2013
10/31/2013
11/1/2013

12/4/2012
3/14/2013
3/19/2013
5/9/2013

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

J.Sykes

Fee

M. Baldner

Fee

M. Baldner

Fee

M. Baldner

Fee

M. Baldner

Fee

$
$
$
$

250
250
250
250
Subtotal

$
$
$
$

250
250
250
250

10
2
5.5
2
397.3

10
2
5.5
2
385.3

2,500.00
500.00
1,375.00
500.00
96,325.00

0.8
3.2
1
2.3

0.8
3.2
1
2.3

200.00
800.00
250.00
575.00

Trial
Meet with client
Return to Boise
Confer with office attorneys regarding trial

Prepare for status conference
Review discovery; review financials
Review discovery
Review Lightforce documents; conference with
J. Sykes

10/2/2013 M. Baldner

Fee

$

250

1.3

1.3

Subtotal

8.6
790.5

8.6
748.05

Total

325.00 Conference with J. Sykes regarding trial strategy
2,150.00
165713.5
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Description

Hrs
Tran s Date

Atty

Cat

Rate

Worked

Hrs Billed

3/14/2013 C. Nicholson

Fee

$

190

3/29/2013 C. Nicholson

Fee

$

190

4/1/2013 C. Nicholson

Fee

4/9/2013 C. Nicholson

Fee

$
$

3.9

0 .9

Amount

0 .9

171 .00 ERISA research

2.5

2.5

475 .00 Research regarding ERISA

190

0.5

0.5

190

3.9

95 .00 Research for motion to amend
741.00 Research memorandum in support of
motion to amend; draft memorandum
supporting motion to amend

4/10/2013 C. Nicholson

Fee

$

190

2.1

2.1

4/11/2013 C. Nicholson

Fee

$

190

7

7

4/12/2013 C. Nicholson

Fee

$

190

2.8

2.8

399 .00 ERISA research
1,330.00 ERISA research, wrongful termination
research

532.00 At will disclaimer research; revise
memorandum supporting motion to
amend, draft amended complaint,
motion to amend, affidavit supporting
motion to amend

4/17/2013 C. Nicholson

Fee

$

190

4.4

4.4

836.00 Finish/revise Huber affidavit in support
summary judgment, meeting w ith D.
Cooper

5/26/2013 C. Nicholson

Fee

$

190

3 .5

1.75

332.50 Draft summary judgment
memorandum

5/27/2013 C. Nicholson

Fee

$

190

3.3

1.65

313.50 Research regarding summary
judgment; continue drafting summary
judgment

5/28/2013 C. Nicholson

Fee

$

190

69

3.45

655.50 Research regarding ERISA; continue

5/29/2013 C. Nicholson

Fee

$

190

3.1

1.55

294 .50 Research regarding ERISA; revise

5/30/2013 C. Nicholson

Fee

$

190

3.1

1.55

294 .50 Continue draft summary judgment;

drafting summary judgment
summary judgment memorandum;
tabbies•

additional ERISA research

6/6/2013 C. Nicholson

Fee

$

190

0.5

0.25

47.50 Discuss summary judgment with J.
Sykes
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6/11/2013 C. Nicholson

Fee

$

190

1.3

0.65

123 .50 Revis e summary judgment
memorandum

6/19/2013 C. Nicholson

Fee

$

190

2.1

2.1

399.00 ERISA Vesting research

0

m

><
::c

-m

=i

152.00 Review of Cooper Expert Report
114.00 Research regarding summary

190

0.8

0.8

Fee

$
$

190

1.2

0.6

6/24/2013 C. Nicholson

Fee

$

190

0.4

0.2

6/26/2013 C. Nicholson
6/27/2013 C. Nicholson

Fee

190

4.1

2.05

Fee

$
$

190

7.2

3.6

6/28/2013 C. Nicholson

Fee

$

190

1

1

6/30/2013 C. Nicholson

Fee

$

190

3.6

1.8

342.00 Revise summary judgment memo and
statement of facts; review deposition
of M. Leniger-Sherratt

7/1/2013 C. Nicholson

Fee

$

190

4.2

2.1

399.00 Revise summary judgment and
statement of facts

7/18/2013 C. Nicholson

Fee

$

190

0.3

0.3

7/19/2013 C. Nicholson

Fee

$

190

1.8

1.8

7/20/2013 C. Nicholson

Fee

$

190

3.5

1.75

7/21/2013 C. Nicholson

Fee

$

190

7

3.5

7/22/2013 C. Nicholson

Fee

$

190

8

4

7/23/2013 C. Nicholson

Fee

$

190

2.7

2.7

7/23/2013 C. Nicholson

Fee

$

190

4

4

7/30/2013 C. Nicholson

Fee

$

190

0.3

0.3

6/20/2013 C. Nicholson
6/21/2013 C. Nicholson

Fee

judgment

38.00 Discuss summary judgment motion
with J. Sykes
389.50 Draft statement of facts
684.00 Draft summary judgment and research
190.00 Research regarding valuation date of
pension plan

57.00 Draft deposition notice for Presnell
Gage
342.00 Telephone conference with D. Cooper;
revise duces tecum of Presnell Gage
332.50 Review LUSA summary judgment
filings
665.00 Research regarding LUSA summary
judgment response
760.00 Draft reply supporting summary
judgment
513.00 Revise deposition notice of Presnell
Gage, draft subpoena of Presnell Gage,
draft letter to G. Husch regarding
Presnell Gage deposition, strategy
discussion with J. Sykes
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760.00 Additional ERISA research regarding
funding by insurance policy and
faithless servant doctrine
57.00 Telephone conference with D. Cooper

7/31/2013 C. Nicholson

Fee

$

190

190.00 Discuss defenses raised by LUSA at
summary judgment hearing, review

1

1

19.00 telephone conference with D. Cooper
247.00 Telephone call with D. Cooper; revise
expert report and discovery
supplementation; review lost earnings

expert report
8/2/2013 C. Nicholson

Fee

$

190

0.1

0.1

8/5/2013 C. Nicholson

Fee

$

190

1.3

1.3

report of D. Cooper; telephone call
with D. Cooper; telephone call with
client regarding premiums

8/4/2013 C. Nicholson

Fee

$

190

0.6

0.6

114.00 Locate and e-mail end of the year pay
stubs to D. Cooper; Locate and e-mail
W-2s to D. Cooper

8/30/2013 C. Nicholson

Fee

$
$
$
$

9/2/2013 C. Nicholson

Fee

9/3/2013 C. Nicholson

Fee

8/10/2013 C. Nicholson

Fee

8/28/2013 C. Nicholson

Fee

8/28/2013 C. Nicholson

Fee

190

0.8

0.8

190

0.2

0.2

190

1.1

1.1

152.00 Review of Cooper expert report
38.00 Review motion to quash
209.00 Telephone call with D.Cooper

190

2

1

190.00 Research regarding LFUSA summary
judgment motion

$

190

5.5

2.75

522.50 Research regarding LFUSA summary

$

190

9.2

4.6

874.00 Draft memorandum opposing LFUSA
partial summary judgment and

judgment

Nicholson declaration; meet with
client regarding mediation
9/4/2013 C. Nicholson

Fee

6/25/2013 C. Nicholson

Fee

6/26/2013 C. Nicholson

Fee

$
$
$

190.00 Review Reinstein opinion

190

1

1

190

0.9

0.9

171.00 Review R. Dennis deposition

190

1.8

1.8

342.00 Continue review of R. Dennis
deposition
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9/9/2013 C. Nicholson

Fee

$

190

0.8

0.8

152.00 Telephone conference with D. Cooper
regarding Reinstein report, analyze
Reinstein report with J. Sykes;
telephone conference with Clearwater
County assessor regarding LFUSA
property assessments; telephone
conference with Idaho County
assessor regarding FUSA property
assessments

9/9/2013 C. Nicholson

Fee

9/10/2013 C. Nicholson

Fee

$
$

190

1.8

1.8

190

7.8

7.8

342.00 Respond to motion to quash
1,482.00 Trial preparation, finish opposition
regarding motion to quash; telephone
call with D. Cooper

9/11/2013 C. Nicholson

Fee

$

190

0.3

0.15

9/12/2013 C. Nicholson

Fee

$

190

2.8

2.8

28.50 Review reply supporting partial
summary judgment

532.00 Telephone call with client; telephone
call with G. Husch; telephone call with
D. Cooper; evaluate whether to
continue to oppose motion to quash;
case strategy discussion with J. Sykes

9/13/2013 C. Nicholson

Fee

$

190

1

1

190.00 Discovery supplementation; telephone
call with C. Gill regarding extension of
discovery deadline

9/16/2013 C. Nicholson

Fee

$

190

5

5

950.00 Draft Motion extend deadline, memo
in support & declaration in support;
prep for hearings

9/16/2013 C. Nicholson

Fee

$

190

7.4

3.7

703.00 Travel to Orofino for LFUSA motion for
partial summary judgment and motion
to quash; review Cooper revised
report; prepare for hearings

1470

9/17/2013 C. Nicholson

Fee

$

190

7.5

3.75

712.50 Prepare for and attend LFUSA partial
summary judgment and motion to
quash hearing; review documents with
client; travel from Orofino to Boise

9/24/2013 C. Nicholson

Fee

$

190

1.5

1.5

285.00 Telephone conference with D. Cooper
regarding Reinstein deposition and
motion for protective order hearing; email D. Cooper regarding Reinstein
deposition; telephone conference with
L. Huber regarding tax returns

10/2/2013 C. Nicholson

Fee

$

190

0.2

0.2

38.00 Telephone conference with D. Cooper;
e-mail to defense counsel

10/2/2013 C. Nicholson

Fee

$

190

0.3

0.3

57.00 Telephone conference with G. Husch
regarding expert depositions

10/7/2013 C. Nicholson

Fee

$

190

6.8

6.8

1,292.00 Research and begin to respond to
LUSA motion to exclude; telephone
conference with D. Cooper; draft
Cooper declaration opposing motion
to exclude

10/8/2013 C. Nicholson

Fee

$

190

4

4

760.00 Finish memorandum opposing motion
to exclude; meet with D. Cooper;
revise D. Cooper declaration

10/9/2013 C. Nicholson

Fee

$

190

0.3

0.3

57.00 Telephone conference with D. Cooper
regarding excel spreadsheet and
deposition

10/11/2013 C. Nicholson

Fee

$

190

0.8

0.8

152.00 Telephone conference with D. Cooper

10/22/2013 C. Nicholson

Fee

$

190

8

8

Subtotal

179.8

133.4

1,520.00 Trial {Cooper & Reinstein Testimony)
25,346.00
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3/15/2013 J. Sykes

Fee

$

250

4.5

4.5

1,125.00 Research ERISA and vesting; study
Lightforce documents; confer with C.
Nicholson

3/19/2013 J. Sykes

Fee

$

250

5.1

5.1

1,275.00 Prepare for meeting with expert;
review protective order; meet with D.
Cooper

3/20/2013 J. Sykes

Fee

$

250

3

3

750.00 Continue research of wage claim
issues and ERISA

4/2/2013 J. Sykes

Fee

$

250

0.3

0.3

75.00 Telephone conference with J. Huber
regarding meeting with D. Cooper

4/17/2013 J. Sykes

Fee

4/19/2013 J. Sykes

Fee

5/23/2013 J. Sykes

Fee

$
$
$

250

7.5

7.5

1,875.00 Meet with D. Cooper and J. Huber

250

1.6

1.6

250

0.6

0.6

400.00 Research issue regarding ERISA
150.00 Telephone conference and email
correspondence with D. Cooper
regarding expert report

5/24/2013 J. Sykes
5/31/2013 J. Sykes

Fee
Fee

$
$

3.2

3.2

250

5.2

5.2

800.00 Begin research on ERISA matter
1,300.00 Research ERISA for summary judgment

0.4

100.00 Telephone conference with D. Cooper

2

250

motion

6/3/2013 J. Sykes

Fee

$

250

0.4

6/5/2013 J. Sykes

Fee

$

250

2

500.00 Review expert's report; telephone
conference with D. Cooper regarding
same

6/6/2013 J. Sykes

Fee

$

250

1.3

0.65

162.50 Research common law forfeiture;
confer with C. Nicholson regarding
summary judgment motion

6/19/2013 J. Sykes

Fee

$

250

1.2

0.6

150.00 Multiple telephone conferences with
G. Husch; research issue for summary
judgment motion

6/19/2013 J. Sykes

Fee

6/24/2013 J. Sykes

Fee

6/26/2013 J. Sykes

Fee

$
$
$

1

250

1

250

0.4

0.4

250

3.1

3.1

250.00 Review and revise expert report
100.00 Correspondence with D. Cooper
775.00 Telephone conference with D. Cooper;
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correspondence to G. Husch regarding
document production and mediation

6/26/2013 J.Sykes

Fee

$

250

0.5

0.5

125.00 Telephone conference with D. Cooper

7/1/2013 J. Sykes

Fee

$

250

2.5

1.25

312.50 Review and revise summary judgment
memorandum; review and revise
summary judgment statement of facts

7/12/2013 J. Sykes
7/23/2013 J. Sykes

Fee

$
$

250

0.5

0.5

Fee

250

4.9

4.9

1,225.00 Begin preparation for summary
judgment hearing; review notice of
deposition; telephone conference with
G. Husch regarding depositions

7/29/2013 J. Sykes

Fee

$

250

9

4.5

1,125.00 Travel to Orofino; prepare for hearing
on summary judgment motion

7/30/2013 J. Sykes

Fee

$

250

10

5

1,250.00 Attend hearing on summary judgment
motion; return to Boise

8/1/2013 J. Sykes
8/5/2013 J. Sykes

Fee

250

0.8

0.8

Fee

$
$

250

0.8

0.8

8/12/2013 J. Sykes

Fee

$

250

1.7

1.7

125.00 Correspond with D. Cooper

200.00 Strategy conference with C. Nicholson regarding expert discovery
200.00 Review expert witness disclosure
(regarding disclosure of D. Cooper)
425.00 Correspondence with C. Gill regarding
D. Cooper deposition; multiple
telephone conferences with D.
Cooper; begin preparation of timeline
of events

100.00 Correspndence with D. Cooper;
telephone conference with C. Gill
regarding Cooper deposition
1,500.00 Attend deposition of D. Cooper
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8/14/2013 J. Sykes

Fee

$

250

8/26/2013 J. Sykes
8/28/2013 J. Sykes

Fee

$
$

250

6

6

250

5.5

5.5

1,375.00 Telephone conference with D. Cooper

9/4/2013 J. Sykes
9/6/2013 J.Sykes

Fee

$
$

250

2

2

Fee

250

2.8

2.8

500.00 Study expert reports
700.00 Continue research of issues regarding
ERISA and forfeiture

9/9/2013 J. Sykes

Fee

$

250

0.5

0.5

Fee

0.4

0.4

125.00 Telephone conference with D. Cooper
regarding rebuttal report

9/10/2013 J. Sykes

Fee

$

250

1

0.5

9/12/2013 J. Sykes

Fee

$

250

4

4

9/16/2013 J. Sykes

Fee

$

250

3

3

125.00 Review summary judgment reply
memorandum
1,000.00 prepare for deposition; telephone
conference with D. Cooper
750.00 Confer with C. Nicholson regarding
second summary judgment motion;
study documents produced by LFUSA;
review D. Cooper's rebuttal expert
report; telephone conference with Mr.
Cooper regarding same

9/17/2013 J. Sykes

Fee

$

250

0.5

0.5

125.00 Telephone conference with C.
Nicholson regarding motion to quash
subpoena to Presnell Gage;
correspondence with C. Gill regarding
expert depositions

1,550.00 Meet with D. Cooper in preparation
for his second deposition; attend
second deposition of D. Cooper

10/8/2013 J. Sykes

Fee

$

250

6.2

6.2

10/17/2013 J.Sykes

Fee

$

250

6

6

10/18/2013 J. Sykes
10/20/2013 J. Sykes

Fee

$
$

250

4.2

4.2

250

5

5

1,050.00 Deposition of D. Reinstein
1,250.00 Trial preparation: D. Cooper direct
examination

250

4

4

1,000.00 Prepare D. Cooper for trial

250

8.5

8.5

Subtotal

130.7

118.2

1.1

1.1

275.00 Review discovery; Meet with D.
Cooper

1.1

1.1

275.00

311.6

252.7

10/21/2013 J.Sykes
10/22/2013 J. Sykes

3/19/2013 M. Baldner

Fee
Fee
Fee

Fee

$
$

$

250

Subtotal
1474

Total

1,500.00 Meet with D. Cooper regarding
Reinstein deposition; prepare for
Reinstein deposition

2,125.00 Trial {Cooper & Reinstein Testimony)
29,550.00

55171

Filing Fees

1/1/2013 Cost

96 .00 08/23/2012 Charges : Clerk of
Clearwater County: Filing
complaint

Subtotal

96.00

Service -- Summons & Complaint

1/1/2013 Cost

125.00 09/17/2012 Charges : Tri-County
Process Serving, L.L.C. : Invoice
#121469 - Service Upon :
Lightforce USA, Incorporated
d/b/a Nightforce Optics

Subtotal

125.00

Service - Trial Witnesses

9/30/2013 Cost

95 .00 Tri-County Processing : INV#
132261- Service upon: R.
Williams

9/30/2013 Cost

10/22/2013 Cost

190.00 Tri-County Processing : INV#
132262 - Service upon : J. Stanton
115.00 Tri-County Processing : INV#
132263 - Service upon : M . Asker

10/23/2013 Cost

80 .00 Inland Northwest Process
Servicing : INV#3184 - Process
servicing of Tony Paul

Subtotal

480.00

tabbies·

Trial Witness Fee
1475

10/9/2013 Cost

23 .00 James Stanton: Mileage and Trial
Witness Fees

CJ ~

m
=i

10/9/2013 Cost

23.00 Ross Williams: Mileage and Trial

10/9/2013 Cost

52.00 Michael Asker: Mileage and Trial

Witness Fees
Witness Fees
10/17/2013 Cost

23.00 Witness fee to Tony Paul
121.00

Trial Exhibits

10/31/2013 Cost

194.39 Streamline Imaging: INV#1306 Heavy litigation copying

Subtotal

194.39

Expert Witness Fees

3/31/2013 Cost

427.50 David M. Cooper: INV#85 Contracted CPA research services

6/30/2013 Cost

6,327.00 David M. Cooper, CPA, CVA:
Consultation involving historical
analysis of Lightforce earnings;
various meeting w/ J. Sykes and J.
Huber; Valuation reports

7/31/2013 Cost

1,026.00 David M. Cooper, CPA: INV#111 3.6 hrs. @ $285/hr. for document
review and completed Lightforce
business valuation report

7/31/2013 Cost
7/31/2013 Cost
8/31/2013 Cost

20.00 Presnell Gage, PLLC: witness fee
40.00 Mike Stocks: service fee
1,425.00 David M. Cooper, CPA: INV#121 Accounting services regarding
firm meeting and deposition
attendance (5 hrs. @ $285/hr.)
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8/31/2013 Cost

5,301.00 David M. Cooper, CPA: INV#122 Accounting services regarding
lost earnings analysis, deposition
preparation and research of
AICPA rules (18.6 hrs. @
$285/hr.)

9/20/2013 Cost

246.30 CRCC: INV#49677 - Deposition of
David M. Cooper, CPA

9/30/2013 Cost

2,850.00 David M. Cooper, CPA: INV#130 Document review and analysis of
normalization and fair market
value adjustments; update to
valuation report

10/21/2013 Cost

10/31/2013 Cost

1,282.89 M&M Court Reporting Services:
INV# 50063 - Deposition of D.
Reinstein, CPA
8,522.40 David M. Cooper: INV#35 Consulting fees for month of
October Less $997.50 paid by
LUSA for D. Cooper deposition
time

11/15/2013 Cost

391.00 CRCC: INV#52952 - Certified
deposition copy of D. Cooper,
Vol. II

Subtotal

27,859.09

Depo Reporting/Transcribing

6/22/2013 Cost

1,335.20 Clearwater Reporting:
INV#1364GJM - Deposition of

6/22/2013 Cost

1,149.20 Clearwater Reporting:

Raymond Dennis
INV#l364GJM - Monika Leniger1477

Sherratt

6/22/2013 Cost

661.20 Clearwater Reporting:
INV#l364GJM - Deposition of
Hope Coleman

6/22/2013 Cost

623.00 Clearwater Reporting:
INV#l364GJM - Deposition of
William Barkett

8/31/2013 Cost

509.60 Clearwater Reporting: INV#904ID-1383GJM - Deposition of M.

8/31/2013 Cost

872.80 Clearwater Reporting: INV#904ID-1383GJM - Deposition of J.

8/31/2013 Cost

793.40 Clearwater Reporting: INV#904ID-1383GJM - Deposition of K.

Cochran

Daniels

Brown
8/31/2013 Cost

652.40 Clearwater Reporting: INV#0911ID-1386GJM - Deposition of Kevin
Stockdill

8/31/2013 Cost

524.90 Clearwater Reporting: INV#0911ID-1386GJM - Deposition of Klaus
Johnson

8/31/2013 Cost

8/31/2013 Discount
9/27/2013 Cost

376.50 Clearwater Reporting: INV#0911ID-1386GJM - Deposition of
Corey Runia
(280.20) Discount from Clearwater
Reporting
526.40 M&M Court Reporting Services:
INV# 49741B5 - Deposition of
Tresa E. Ball

10/16/2013 Cost

300.00 M&M Court Reporting Services:
INV# 4551- Deposition of P.
Alisauskas
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10/16/2013 Cost

210.00 M&M Court Reporting Services:
INV# 4553 - Deposition of K.
Holmes

10/17/2013 Cost

501.75 M&M Court Reporting Services:
INV# 126560 - Deposition of J.
Goodwin

10/17/2013 Cost

375.50 M&M Court Reporting Services:
INV# 12658C1 - Deposition of T.
Paul

10/17/2013 Cost

1,897.98 M&M Court Reporting Services:
INV# 689781 - Deposition of P.
Alisauskas

Subtotal

11,029.63

Depo Copy

6/16/2013 Cost

731.05 CRCC: INV#130527 - Deposition

8/31/2013 Cost

of Jeffrey Huber
239.50 CRCC: INV#135090 - Certified
transcript copy of L. Huber

10/30/2013 Cost

168.75 CRCC: INV#52476 - Transcript
copy of W. Barkett

Subtotal

1,139.30

Legal Research

1/1/2013 Cost

70.68 07/31/2012 Charges: Westlaw
online legal research

1/1/2013 Cost

109.54 08/31/2012 Charges: Westlaw
online legal research

1/1/2013 Cost

3.50 09/30/2012 Charges: Pacer
online legal research
20.67 Westlaw online legal research

3/31/2013 Cost
4/30/2013 Cost
1479

5/31/2013 Cost
6/30/2013 Cost

111.21 Westlaw online legal research
194.96 Westlaw online legal research
183.33 Westlaw online legal research

7/31/2013
8/31/2013
9/30/2013
9/30/2013
10/31/2013

Cost
Cost
Cost
Cost
Cost
Subtotal
Total

384.26
44.53
1,226.38
38.30
382.64
2,770.00

43,693.41

Westlaw on line legal research
Westlaw online legal research
Westlaw online legal research
Pacer online legal research
Westlaw online legal research
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CLERK OF DISTRICT COURT
CLEARWt\TF.R COUNTY

70!3 OtC 23 P11 3: c; Q ., .
CASE NO_(lJJ~\a-J>~

JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho~com
nicholson@lawidaho.com

BY_

6J): _

DEPUTY

Attorneys For Plaintiff Jeffrey Edward Huber
IN TlIE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

PLAINTIFF'S
MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST

NIGHTFORCE OPTICS;
Honorable Michael J. Griffin
Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff"), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby moves this Court for an Order amending the Judgment

entered on December 10, 2013 to include prejudgment interest. Huber requests that the Court award
him prejudgment interest from August 1, 2012 to and through December 9, 2013 in the amount of
$29,294.10.
This Motion is made pursuant to Idaho Code§ 28-22-l 04, Idaho Rule of Procedure 59(e) and

Idaho case law interpreting the same and is supported by the Memorandum in Support of Plaintiffs
Motion to Amend Judgment to Include Prejudgment Interest, filed concurrently herewith.
PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE PREJUDGMEN'f INTEREST - Page I
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0'.RAL ARGUMEN T IS REQUESTE D.

DATED this 23r<1 day of December, 2013.

MEULEMA N MOLLERU P LLP

BY:~~

Cha. icholson

Attorneys For Plaintiff Jeffrey E. Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 23rd day of December, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):

r-·-····---_. __. _______. . . . .

I
j

,
I,
1
1

I
)

r

u ...... ~ ..- -...- - · - -............. · - - - ~ - , , - ·

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
IOI South Capitol Boulevard; 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.200 0
Facsimile: 208. 385.S384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
. .
Judge of the Second Judicial D1str1ct
Idaho County
320 w. Main
Grangeville Idaho 83530
Facsimile: 208-983"2376

!. . . . . . . . . . . . . .-.. . . . . . . . . . . . . . . . _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ·1
j[

] U.S. Mail
[
] Hand Delivered
! [X ] Facsimile
;[
] Overnight Mail
Electronic Mail
,
gth@moffa tt.com
J

[

1

:
:

]

I

j[

'''
''

J
]

: [ X]

U.S. Mail
Hand Delivered
Facsimile

]
]

Overnight Mail
Electronic Mail

!

[

I[

,[

,

Ii

.

·

'.

1

districtcourt@idahocounty.org j

: -·~----·- -····--·-' ' - · - · - - - - ~ ··--···

--···

- -···

·-

;

PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE PREJUDGMENT INTEREST - Page 2
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FILED
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CLERK OF DISTRICT COURT
CLEARWATER COUNTY

?n\3 nr.c '{3
CASE NO_~
BY_

_

r

3· c. I /

6f. __

DEPUTY

Jeff R. Sykes, !SB #5058

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawida ho.com
nicholson@law idaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECONO JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD :HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MEMORAND UM IN SUPPORT OF

vs.

PLAINTIFF' S

LIGHTFORCE USA, INCO~ORATED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS;
Defendant.

MOTION TO AMEND JUDGMENT TO
INCLUDE PRE.JUDGM ENT INTEREST

Honorable Michael J. Griffin

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber''), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Plaintiff's
Motion to Amend Judgment to Include Prejudgment Interest.
Huber is entitled to prejudgment interest on the $180,000.00 the Court found Huber was
owed under the Deed of Non Disclosure, Non Competition and Assignment ("NDA'') because such
MEMORANDUM IN SUPPORT OF PLAJNTJFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMEN T INTEREST- Page I
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amount was readily ascertainable and capable of mathematical calculation. Findings of Fact and

Conclusions ofLaw ("Findings"), entered on December 10, 2013. Further, since the NDA does not
provide a rate of interest, the statutory rate of 12% applies, I.C. § 28-22-104. Such i_ntereststarted
accruing on the date the payments were due under the NDA.

I.
STATEMENT OF nELEVANT FACTS
The Court has detennined that Huber is entitled to damages in the amount of $180,000.00
under the NOA. Findings 9. The NOA provided that:
In the event that the employee is terminated for any reason other than
performance related issues (as defined) and/or summary dismissal (as
defined) 1 the employer will pay the employee an amount congruent
with the base salary at the time of the termination for the period [of
12 months from tenninationJ.
Exhibit P-22, § 3.2. The Court found that "Huber's official termination date was August 1, 2012."

Findings 8. Thus, Huber was to be paid $180,000.00 on August 1, 2012.
"The NDA is a valid contract." Id. at 7. The NDA does not set forth a rate of interest. See

II.
PREJUDGMENTlNTERE ST
It is well~settled in Idaho that prejudgment interest is available when a party's damages are
liquidated, or are ascertainable by mathematical calculation. Doolittle v. Meridian Joint Sch. Dist.

No. 2, 128 Idaho 80S, 814~ 919 P.2d 334 (1996); Rosecrans v. lntermountain Soap & Chemical Co.,
100 Idaho 785, 789, 605 P.2d 963 (1980) (prejudgment interest is proper when the principal amount
owed could be calculated based upon the terms of the contract).

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT 'l'O INCLUDE
PltEJUDGMENT INTEREST - Pag~ 2
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The amount owed to Huber was readily ascertainable from and calculable based upon the
'i

terms of the NOA. The Court found that the damages due under the NDA are $180,000.00.

Findings 9.
When there is no express contract in writing fixing a different rate of interest, interest is
allowed at the rate of 12% on money due by express contract after the same becomes due. I.C. § 2822-104. The NDA does not specify an interest rate. See P-22. Since there is no express contract
fixing a rate of interest, the statutory default rate of 12% applies as of the date Huber was owed

money under the NDA, August l, 2012.
The principal amount of$180,000 .00 has been accruing interest at the statutory rate of 12%
since August 1, 2012. See, I.C. § 28-22-104.
$180 1000.00 x 12% per year= $21 1600/year
$21,600/365 days= $59.18/dav
8~lwl2 through 12-9-13::::: 495 days
495 davs x $59.18 = $29,294.1 O
As laid out above, Huber is entitled to $29,294.10 in prejudgmen t interest from August l,
2012 through December 9, 2013.

III,
CONCLUS ION
Based on the foregoing, Huber respectfully requests this Court to grant Plaintiff's Motion to
Amend Judgment to Include Prejudgmen t Interest.

DATED this 23rd day of December, 2013 .

. BY:
C lt'8 M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
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Moffatt Thomas Barrett Rock & Fields
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Telephone: 208.345.2000
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMA N MOLLERU P LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.606 6
Facsimile: 208.336.971 2
sykes@law idaho.com
nicholson@ lawidaho.co m
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRlCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARW ATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFOR CE USA, INCORPOR ATED,
a Washington corporation, doing business as
NIOHTFOR CE OPTICS;

NOTICE OF HEARING REGARDI NG
PLAINTIF FtS MOTION FOR
ATTORNE Y FEES AND COSTS AND
MOTION TO AMEND JUDGMEN T TO
INCLUDE PREJUDG MENT INTEREST

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meulernan Mollerup LLP, will

call his Motion for Attorney Fees and Costs

and Motion to Amend Judgment to Include Prejudgmen t lnterest for hearing before the

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION FOR ATTORNEY FEES AND
COSTS AND MOTION
INCLIUDE PREJUDGMENT INTEREST- Page I
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Honorable Judge Micha.el J. Griffin, on January 7, 2014 at 9:30 a.m. PDT at the Clearwater
County Courthouse, Orofino, Idaho.

DATED this 23rd day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:

C aa M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber
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Gerald T. Husch, Esq.
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.c.om
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

NOTICE OF HEARING REGARDING
PLAINTIFF'S MOTION TO AMEND
PLEADINGS TO CONFORM TO THE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

EVIDENCE

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meuleman Mollernp LLP, will call his Motion to Amend Pleadings to

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION TO AMEND PLEADINGS TO
CONFORM TO THE EVIDENCE - Pngc 1
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Confonn to the Evidence for hearing before the Honorable Judge Michael J. Griffin, on January
7, 2014 at 9:30 a.m. PDT at the Clearwater County Courthouse, Orofino, Idaho.

DATED this 241h day of December, 2013.

MEULEMAN MOLLERUP LLP

BY:
Edward Huber

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 23rd day of December, 2013, a true and correct copy
of the foregoing and was served by the method indicated below upon the following party(ies):

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
1O1 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000

[

Facsimile: 208. 385.5384

gth@moffatt.com

] U.S. Mail
] Hand Delivered
I ] Facsimile
[
] Overnight Mail
[ -"\] Electronic Mail

[

Counsel For Defendant Lightforce USA
Honorable Michael J, Griffin

Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530

Facsimile: 208-983-2376

[
[

] U.S. Mail
] Hand Delivered
[ .x.:;] Facsimile
[ ] Overnight Mail
[ ] Electronic Mail
districtcourt@idahocounty.o.rg
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712

BY___ ~- ..•~DEPUTY ,,,-

sykes@lawidaho.c.om
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Cnse NQ, CV 2012-336

Plaintiff,
PLAINTIFF'S
AMEND PLEADINGS TO
TO
MOTION
CONFORM TO THE EVIDENCE

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

3 3~

Honorable Michnel J, Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of
record, Meuleman Mollerup LLP. and hereby moves this Court for an order amending the pleadings
to conform with the evidence presented at trial and the issues tried by the parties. Specifically,

Huber requests an order that a claim for equitable relief pursuant to the Employee Retirement Income
Security Act be included within Count VI of his Amended Complaint.
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This Motion is made pursuant to Idaho Rule of Procedure 1S(b) and Idaho case law
interpreting the same. This Motion is supported by the Memorandum in Support of Plaintifrs
Motion to Amend Pleadings to Conform to the Evidence, filed concurrently herewith.

ORAL ARGUMENT IS REQUESTED.

DATED this 24111 day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:
Cha M. icholson
Attorneys For Plaintiff Jeffrey E. Huber

CERTIFICATE OF ,S,,ERVICE
I HEREBY CERTIFY that on the 24th day of December, 2013, a tro.e and correct copy of .
the foregoing and was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 38S.S384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320W. Main
Grangeville Idaho 83530
Facsimile: 208-983y2376

] U.S. Mail
[ ] Hand Delivered
. [ ] Facsimile
; [ ] Overnight Mail
[ ~ ] Electronic Mail
t

gth@moffott.com
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, !SB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702

Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.co m

nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Cnsc No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED ,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO AMEND
PLEADINGS TO CONFORM TO THE
EVIDENCE

Honorable Michael J, Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of Plaintiffs

Motion to Amend Pleadings to Conform to the Evidence.

I. INTRODUCTION
On December 10, 2013, this Court entered Findings of Fact and Conclusions of Law
(''Findings") following trial. The Court found that Huber did not plead a claim for equitable relief
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND PLEADINGS TO
CONFORM TO THE EVIDENCE - Page 1
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under the Employee Retirement Income Security Act (''BRISA"). Huber is seeking an amendment of
this finding in a separate motion. If such motion is denied) Huber seeks to amend his pleadings to
include a claim for equitable relief as evidence was presented on such claim at trial.
II. LEGAL STANDARDS REGARDING MOTIONS TO AMEND

Idaho Rule of Civil Procedure ("Rule") 15(b) allows pleadings to be amended were an issue
not raised by the pleadings was tried by express or implied consent of the parties and to conform to
the evidence presented...The purpose of Rule lS(b) is to allow cases to be decided on the merits,

rather than upon technical pleading requirements. Monahan v. State, 145 Idaho 8721 875 1 187 P.3d
1247, 1250 (Ct. App. 2008) citing Noble v. Ada County Elections Bd., 13S Idaho 495,500, 20 P.3d
679, 684 (2000). Whether an issue was been tried by the parties is within the discretion of the trial
court. Thomas v. Arkoosh Produce, Inc., 137 Idaho 3521 359, 48 P.3d 1241, 1248 (2002).
Ill.ARGUMENT

Throughout this case, Huber has consistently set forth the argument that depriving him of
benefits earned over the course of 19 years is an inequitable result. This argument carried through

and was presented at the trial of this matter. As the Court will recall, Huber presented extensive
evidence regarding his efforts to grow Lightforce USA, Inc. ("LFUSA"), Evidence was presented
that LFUSA regarded Huber as the key driver of its business. The vast majority of Huber's efforts
were completed after the Company Share Offer ("CSO") was executed. At trial, LFUSA did not
object to the introduction of evidence ofHuber 1s efforts to grow LFUSA. Nor did LFUSA object to
Huber's closing arguments that he was entitled to equitable relief. As evidence was presented and
Huber expressly requested equitable relief without objection, this claim was both impliedly and
expressly tried with the consent of the parties.

II
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND PLEADINGS TO
CONFORM TO THE EVlDENCE - Page :2
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IV. CONCLUSION

Based upon the authorities and arguments set forth above, Huber respectfully requests that his
Motion to Amend Pleadings to Conform to the Evidence be GRANTED.
DATED this 24t1i day of December, 2013.

:MEULEMAN MOLLERUP LLP

BY:
Attomeys For Plaintiff Jeffrey E, Huber

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 24th day of December, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
] U.S. Mail
] Hand Delivered
] Facsimile
] Overnight Mail
] Electronic Mail

Post Office Box 829

[
[
[
[

Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384

gth@moffatt.com

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor

[ x.

Counsel Far Defendant Lightforce USA

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Orangeville Idaho 83530
Facsimile: 208-983-2376

[

]

U.S. Mail

[ ] Hand Delivered
[ :)( ] Facsimile
[
[

]
]

Overnight Mail
Electronic Mail

districtcourt@idnhocounty.org

Chad M. Nicholson
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS , CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DEFENDANT'S NOTICE OF HEARING
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

PLEASE TAKE NOTICE that Defendant, Lightforce USA, Incorporated, by and
through undersigned counsel ofrecord, will call up for hearing Defendant's Motion For Attorney
Fees And Costs before the Honorable Michael J. Griffin, on Tuesday, January 7, 2014, at

DEFENDANT'S NOTICE OF HEARING - 1

Client:3139063.1
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MOFFATT THOMAS

ater County
9:30 a.m. (Pacific Time), or as soon thereafter as counsel can be heard, at the Clearw
Courthouse, located at 150 Michigan Avenue, Orofino) Idaho, 83544.
DATED this 24th day of December, 2013.
MOFFATT, TuOMAS, BARRETT, ROCK &

FIELDS, CHARTERED

DEFENDANT'S NOTICE OF HEARING - 2
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MOFFATT THOMAS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of December, 2013, I caused a true
and correct copy of the foregoing DEFENDANT'S NOTICE OF HEARING to be served by
the method indicated below. and addressed to the following:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP
755 W. Front St., Suite 200

Boise. ID 83 702

( ) U.S. Mail, Post.age Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(x) Electronic Mail

Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho

320 W. Main

(x) U.S. Mail. Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Grangeville, ID 83530
Facsimile (208) 983-2376

DEFENDANT'S NOTICE OF HEARING - 3

Client 31 JIKH!J. 1

1499

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK&
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
DEFENDANT'S MEMORANDUM
OF FEES AND COSTS

VS.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

COMES NOW, Defendant Lightforce USA, Incorporated ("Lightforce"), by and
through undersigned counsel of record, and pursuant to rules 54(d)( 1) and 54(e)(1) of the Idaho
Rules of Civil Procedure ("I.R.C.P."), Idaho Code § 12-120(3), and the Employee Retirement
Income Security Act of 1974 ("ERISA"), 29 U.S.C. § 1132(g)(l), hereby files Defendant's
Memorandum of Fees and Costs. This Memorandum of Fees and Costs is supported by the
Affidavit of Gerald T. Husch ("Husch Affidavit"), filed concurrently herewith.

DEFENDANT'S MEMORANDUM OF FEES AND COSTS - 1

Client:3128442.4

1500

I.
RECAPITULATION OF COSTS AND ATTORNEY FEES
Lightforce hereby submits the following recapitulation of the costs and attorney
fees it incurred in the defense of this litigation brought against it by plaintiff, Jeffrey Huber
("Huber"), which costs and fees, to the best of Lightforce's knowledge and belief, are true and
correct and in compliance with l.R.C.P. 54(d)(l) and 54(e)(l):
COSTS (Sections II and III, Infra)

l.R.C.P. 54(d)(l)(C) Costs as a Matter of Right:
l.R.C.P. 54(d)(l)(D) Discretionary Costs:
TOTAL COSTS:

$
$

17,736.83
123,193.24

$

140.930.07

Gerald T. Husch (partner)-977.6 hours@$235/hr
C. Clay Gill (partner)-167.1 hours@$210/hr
Andrea J. Rosholt (associate)- 528.6 hours@ $175/hr
Tiffiny M. Hudak- 92.8 hours @ $110/hr
Tiffiny M. Hudak - 596.6 hours @ $120/hr1
TOTAL ATTORNEY FEES

$
$
$
$
$

229,736.00
35,091.00
92,505.00
10,208.00
71,592.00

$

439.132.00

TOTAL COSTS AND ATTORNEY FEES

$

580.062.07

ATTORNEY FEES (Section IV, Infra)

II.
I.R.C.P. 54(d)(l)(C). COSTS--ITEMS ALLOWED--AS A MATTER OF RIGHT

The following costs were actually paid and Lightforce is entitled to such costs as a
matter right:
1.

Court Filing Fees:

10/02/2012- Filing Fee - Notice of Appearance
2.

Actual Fees for Service of Process:

10/03/2013 - Service Fee to Idaho County Sheriff
10/04/2013 - Service Fee to Nez Perce County Sheriff
1

$_ _ _6aa.a6"""".o=o

$
$

30.00
50.00

Effective June 1, 2012, paralegal rates were increased from $110/hr to $120/hr.
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10/04/2013 - Service Fee to Clearwater County Sheriff
10/10/2013 - Service Fee to Clearwater County Sheriff
Total Actual Fees for Service of Process

3.

Fee for Mike Asker
Fee for Josh Goodwin
Fee for Dawna Leaf
Fee for Mickie Ann Schnider
Fee for Tony Paul
Fee for Bruce McLaughlin

20.00
20.00
20.00
20.00
20.00

$_ _ _
20_.o_o
$
120.00

-----

$
18.00
$
3.00
$
3.00
$
3.00
$
4.50
$_ _---"-3-'-".0-""0
$_ _...,;;3;..;4=.5..a.O

$_ ____,;;;t....;;.4.;..;;.o...;;..o

Cost of Trial Exhibits:

Reasonable Cost of Trial Exhibits, Not to Exceed $5002

7.

$
$
$
$
$

Certified Copies of Documents Admitted as Trial Exhibits:

Cost of Certification of Trial Exhibit 125

6.

$ _ _=-20;;..;;o;.;..;.o;..;;.o

Witness Travel Fees:

10/03/2013 - Witness Travel
10/04/2013 - Witness Travel
10/04/2013 - Witness Travel
10/04/2013 - Witness Travel
10/04/2013 - Witness Travel
10/10/2013 - Witness Travel
Total Witness Travel Fees

5.

80.00
40.00

Witness Fees:

10/03/2013 - Witness Fee for Mike Asker
10/04/2013 - Witness Fee for Josh Goodwin
10/04/2013 - Witness Fee for Dawna Leaf
10/04/2013 - Witness Fee for Mickie Ann Schnider
10/04/2013 - Witness Fee for Tony Paul
10/10/2013 - Witness Fee for Bruce McLaughlin
Total Witness Fees

4.

$
$

$_ _=so"""'o..;..;.o;..;;.o

Cost of Bond Premiums:

None

8.

Reasonable Expert Witness Fees, not to Exceed $2,000 for Each
Expert Witness:

Defendant's Expert Tresa BalP

$

2,000.00

2

Defendant incurred a total cost of $2,474.59 for preparation of its trial exhibits,
together with a cost of$63.90 for demonstrative exhibits, for a total of $2,538.49. Pursuant to
IRCP 54(d)(l)(C)(6), costs as a matter ofright under this category may not exceed $500.
Therefore, the remainder of this expense ($2,038.49) is claimed under discretionary costs, infra.
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Defendant's Expert Dennis Reinstein4
Plaintiff's Expert David Cooper (deposition testimony) 5
Total Expert Witness Fees
9.

2,000.00
2,000.00
6,000.00

Charges for Reporting and Transcribing Depositions:

05/14/2013 - Deposition of Jeffrey Huber
08/13/2013 -Deposition of Lori Huber
08/26/2013 - Deposition of David Cooper, Vol. 1
10/08/2013 -Deposition of David Cooper, Vol. 2
10/15/2013 -Trial Preservation Deposition of William Borkett
I 0/15/2013 - Trial Preservation Deposition of M.A. Schnider
Total Charges for Depositions Taken by Defendant
10.

$
$
$

$
1,877.05
$
721.10
$
809.50
$
986.00
$
1,783.80
$___4_1_2_.5_0
$
6,589.95

Charges for One Copy of any Deposition:

05/15/2013 - Deposition of Raymond Dennis
05/16/2013 - Deposition of Monika Leniger-Sherratt
05/17/2013 -Deposition of Hope Coleman
05/17/2013 - Deposition of William Borkett
08/13/2013 -Deposition of Kyle Brown
08/14/2013 -Deposition of Kevin Stockdill
08/14/2013 - Deposition of Klaus Johnson
08/15/2013 - Deposition of Corey Runia
08/15/2013 - Deposition of Jesse Daniels
08/15/2013 -Deposition of Mark Cochran
09/25/2013 - Deposition of Tresa Ball
10/08/2013 - Deposition of Paul Alisauskas
10/08/2013 -Deposition of David Holmes

$
$
$
$
$
$
$
$
$
$
$
$
$

502.80
425.90
265.70
458.87
292.45
281.82
249.83
197.64
323.45
360.14
152.32
119.25
71.55

3

Defendant incurred a total of $15,550.00 in charges for the services of its human
resources expert, Tresa Ball, who issued a written expert report and testified at a deposition taken
on September 25, 2013. Pursuant to IRCP 54(d)(l)(C)(8), costs as a matter ofright under this
category may not exceed $2,000 per expert. Therefore, the remainder of this expense
($13,550.00) is claimed under discretionary costs, infra.
4

Defendant incurred a total of $52,426.52 for services rendered by its damages expert,
Dennis Reinstein, who issued a written expert report and testified at deposition on October 18,
2013, and at trial on October 22 and 23, 2013. Pursuant to IRCP 54(d)(l)(C)(8), costs as a
matter ofright under this category may not exceed $2,000 per expert. Therefore, the remainder
of this expense ($50,426.52) is claimed under discretionary costs, infra.
5

Defendant paid a total of $2,422.50 to Plaintiff's expert, David Cooper, for testimony
given in two separate depositions. Pursuant to IRCP 54(d)(l )(C)(8), costs as a matter ofright
under this category may not exceed $2,000 per expert. Therefore, the remainder of this expense
($422.50) is claimed under discretionary costs, infra.
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10/15/2013 - Deposition of Josh Goodwin
10/15/2013 - Deposition of Tony Paul
10/18/2013 - Deposition of Dennis Reinstein
Total Charges for 1 Copy of Deposition Transcripts

$
$
$
$

95.40
73.94
341.32
4,212.38

TOTAL COSTS UNDER I.R.C.P. 54(d)(l)(C)

$

17.736.83

$
$
$
$
$
$

253.46
478.89
4,570.22
110.19
554.36
2,834.11

$
$
$

365.92
1,200.47
379.57

$
$
$

104.59
194.88
11,046.66

$

619.09

$

1,270.38

$

604.77

$

800.44

$

645.64

$

891.83

m.
I.R.C.P. 54(d)(l)(D). DISCRETIONARY COSTS.
1.

Westlaw Online Research

Legal Research re After Acquired Evidence Rule
Legal Research re Evaluation of ERISA Claims
Legal Research re Opposition to Summary Judgment Motion
Legal Research re Lightforce's Summary Judgment Motion
Legal Research re Accountant/Client Privilege
Legal Research re Application of Forfeiture Claims
Pre-ERISA and Post-ERISA
Legal Research re Wrongful Termination Claim
Legal Research for Trial Brief
Legal Research re Opposition to Motion in Limine
to Exclude Expert Tresa Ball
Legal Research re Presumption re Signed Contract
Legal Research re Daubert Issues re Expert Testimony
Subtotal Item 1:

2.

Mileage/Travel Reimbursement

Gerald T. Husch-Travel to/from Orofino for witness
interviews (hotel, meals, mileage)
Gerald T. Husch- Travel to/from Orofino for depositions
(J. Huber, Dennis, Leniger-Sherratt, Coleman and
Borkett) (hotel, meals, mileage)
Gerald T. Husch-Travel to/from Orofino for hearing on
Plaintiff's motion for summary judgment
(hotel, meals, mileage)
Tiffiny Hudak - Travel to/from Orofino for deposition
preparation and client meetings (hotel and mileage)
Gerald T. Husch - Travel to/from Orofino for deposition
preparation and client meetings (hotel, meals
and mileage)
Gerald T. Husch - Travel to/from Orofino for depositions
(L. Huber Stockdill, Johnson, Runia, Cochran,
Brown and Daniels) (hotel, meals and mileage)
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Tiffiny Hudak - Travel to/from Orofino for document
review and client meetings (hotel, meals, mileage
and tips)
Gerald T. Husch-Travel to/from Orofino for hearing on
Defendant's motion for summary judgment and motion
to quash (hotel, meals and mileage)
Andrea J. Rosholt-Hotel accommodations for hearing on
Defendant's motion for summary judgment and motion
to quash
Tiffiny Hudak - Travel to/from Orofino for trial preparation
and trial (hotel, meals, mileage, and supplies)
Andrea J. Rosholt- Travel to/from Orofino for trial preparation
and trial (hotel, meals, and supplies)
Gerald T. Husch-Travel to/from Orofino for trial preparation
and trial (hotel, meals and mileage)
C. Clayton Gill - Travel to/from Orofino for trial (expert
witness testimony) (airfare, hotel, tips, meals and
auto rental)
Subtotal Item 2:
3.

479.03

$

124.40

$

2,389.15

$

1,920.66

$

2,167.80

$

808.17

$

13,946.95

$
$
$
$

13,550.00
50,426.52
422.50
64,399.02

$
$

1,338.50
1,338.50

$
$

2,038.49
2,038.49

$

600.00

$
$

104.30
75.00

Trial Exhibits in Excess of $500

Trial Exhibits and Demonstrative Exhibits for Trial
Subtotal Item 5:
6.

$

Mediation Fee

1/2 of Mediation Fee to Huegli Mediation
Subtotal Item 4:
5.

1,225.59

Expert Fees in Excess of $2,000

Defendant's Expert Tresa Ball
Defendant's Expert Dennis Reinstein
Plaintiff's Expert David Cooper (deposition testimony)
Subtotal Item 3:
4.

$

Other Necessary and Exceptional Expenses 6

Nevin, Benjamin, McKay & Bartlett LLP-legal services
for witness Josh Goodwin
K&K Reporting - transcript of 6/28/13 court hearing
AAB Investigations - location of witness Scott Peterson
6

A detailed explanation of these other necessary and exceptional costs are set forth in the
Husch Affidavit.
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Idaho DMV - research re vehicle titles
Idaho State Bar- filing fee for N. Linke pro hac vice
application
Fisher Jeffries- legal services ofN. Linke
Tsongas Litigation Consulting - witness preparation
Best Westem - conference room for depositions and
trial team
M&M Court Reporting - synching of video trial depositions
AAtronics-ELMO projector rental
Subtotal Item 6:

$
$

42.00
325.00

$
$
$

2,913.00
24,618.59
1,229.98

$
$
$

303.75
212.00
30,423.62

TOTAL COSTS UNDER I.R.C.P. 54(d)(l)(D)

$

123.193.24

Lightforce contends that all of the costs enumerated above were necessary and
exceptional in its defense against Huber's claims of damages of almost four million dollars, for
the reasons set forth in the Husch Affidavit. As such, Lightforce is entitled to an award of
discretionary costs in the amount of $123,193.24.
IV.
I.R.C.P. 54(e)(l) ATTORNEY FEES.

A.

Background.
On or about August 27, 2012, Huber brought suit against Lightforce alleging the

following three causes of action: (1) breach of contract (the Company Share Offer or "CSO");
(2) breach of contract (the Deed of Non Disclosure, Non Competition and Assignment
or "NDA"); and (3) claims for wages under Idaho Code §§ 45-601, et seq., based on the CSO
and the NDA. On or about May 28, 2013, Huber filed an amended complaint, alleging three
additional causes of action: (1) wrongful termination of employment; (2) breach of the implied
covenant of good faith and fair dealing; and (3) violation of the Employee Retirement Income
Security Act ("ERISA").

Plaintiff sought an award of attorney fees under Idaho Code

Section 12-120(3) on four (4) of his six (6) causes of action, to wit: (1) his breach of contract
claim based on the CSO, Amended Complaint, p. 5, paragraph 25; (2) his breach of contract
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claim based on the NDA, id., pp. 6-7, paragraph 33; (3) his claim of wrongful termination of
employment, id., pp. 8-9, paragraph 46, and (4) his claim of breach of the implied covenant of
good faith and fair dealing, id., pp. 9-10, paragraph 53. In addition, on his claim of violation of
ERISA, Plaintiff sought an award of attorney fees under, inter alia, 29 U.S.C. § 1 l 32(g)(l),
which provides that "the court in its discretion may allow a reasonable attorney's fee and costs of
action to either party" in most civil actions under ERISA. 29 U.S.C. § 1132(g)(l).
The parties conducted discovery, with Lightforce producing over 20,000 pages of
documents, and twenty-two depositions were taken, including four expert depositions 7 and four
trial preservation depositions. Two of these trial preservation depositions were conducted in
Australia, requiring Lightforce to seek the services of an Australian lawyer, Nick Linke, who
was granted pro hac vice admission for the limited purpose of these depositions. Additionally,
Huber sought to subpoena the records of Lightforce's accounting firm, causing Lightforce to
seek an order quashing the subpoena for invasion of the accountant-client privilege.
On or about July 1, 2013, Huber brought a partial motion for summary judgment,
seeking disposition regarding his claims involving the CSO and the NDA. Lightforce opposed
the motion,8 filing a 49-page opposition, a 20-page separate statement of facts, and eight fact
witnesses' affidavits, together with an affidavit of counsel. This Court granted in part and denied
in part Huber's partial motion for summary judgment, ruling that (1) the CSO is governed by
ERISA; (2) any consideration under the NDA will not be deemed wages; and (3) the remainder

7

The Plaintiffs damages expert, David Cooper, was deposed twice, once on August 26,
2013, and once on October 8, 2013, due to the continuous revision of Mr. Cooper's expert
witness report.
8

Although Lightforce opposed Huber's partial motion for summary judgment, it did
concede that the Company Share Offer was subject to the terms and conditions of ERISA.

DEFENDANT'S MEMORANDUM OF FEES AND COSTS - 8

Client:3128442.4

1507

of Huber's motion should be denied. See Court's Memorandum re Motion for Partial Summary
Judgment (August 28, 2013), p. 3.
On or about August 20, 2013, Lightforce brought a partial motion for summary
judgment, seeking a ruling that (1) the CSO meets the definition of a "top hat" plan under
ERISA; (2) the ERISA provisions concerning participation, vesting, funding, and fiduciary
responsibility do not apply to the CSO; (3) Huber's state law causes of action are preempted by
ERISA; and (4) for disposition of Huber's wrongful termination claim. Huber opposed the
motion, and the Court ultimately granted Lightforce's motion, ruling that the CSO is a "top hat"
plan and exempt from the ERISA provisions concerning participation, vesting, funding, and
fiduciary responsibility, and that Lightforce's employee manual is not an employment contract.
See Court's Memorandum Re Second Motion for Partial Summary Judgment (October 4, 2013),
pp. 5-6.
This case proceed to trial on October 21, 2013, on Plaintiffs remaining causes of
action not previously disposed on summary judgment, with Huber seeking an award of
approximately $3,600,000 in damages for breach of the CSO and $200,000 for breach of the
NDA. Following six full days of presentation of evidence involving over 40 trial exhibits and
testimony by 24 witnesses, including Huber's damages expert David Cooper and Lightforce' s
damages expert Dennis Reinstein, and closing arguments, the trial concluded on October 31,
2013. This Court issued its decision on December 10, 2013, deciding that Huber was entitled to
damages of $180,000 for breach of the NDA and that Huber was not entitled to any benefits
under the CSO.
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As the prevailing party on all but one of Huber's causes of action, breach of the
NDA, Lightforce now respectfully requests an award of costs and attorney fees pursuant to Idaho
Rule of Civil Procedure 54(e)(l), Idaho Code§§ 12-120(3) and 29 U.S.C. § l 132(g)(l).
B.

As the "Prevailing Party" in an Action Arising out of a "Commercial
Transaction," Lightforce Is Entitled to an Award of Attorney Fees Under
Idaho Code Section 12-120(3).

Idaho Code Section 12-120(3) specifically allows for the recovery of attorney fees
by the prevailing party in cases involving a commercial transaction.

The statute states, in

pertinent part:
In any civil action to recover on an open account, account stated,

note, bill, negotiable instrument, guaranty, or contract relating to
the purchase or sale of goods, wares, merchandise, or services and
in any commercial transaction unless otherwise provided by law,
the prevailing party shall be allowed a reasonable attorney 's fee
to be set by the Court, to be taxed and collected as costs.
Idaho Code § 12-120(3) (emphasis added). "The determination of whether a litigant is the
prevailing party is committed to the discretion of the trial court."

Sanders v. Laniford,

134 Idaho 322, 325, 1 P.3d 823, 826 (Ct. App. 2000); see also I.R.C.P. 54(d)(l)(B). In Idaho,
Idaho Rule of Civil Procedure 54( d)( 1)(B) provides the standards governing the determination of
the issue whether a party is a prevailing party. There are three principal factors the trial court
must consider when determining which party, if any, prevailed: "(1) the final judgment or result
obtained in relation to the relief sought; (2) whether there were multiple claims or issues; and
(3) the extent to which each party prevailed on each issue or claim." Jerry Joseph CL. U Ins.

Assoc., Inc. v. Vaught, 117 Idaho 555,557, 789 P.2d 1146, 1148 (1990).
Here, Lightforce is entitled to an award of attorney fees as the prevailing party.
As to the first factor, Huber sought almost $4 million in damages, but Lightforce limited his
recovery to $180,000. As to the second factor, there were multiple claims and issues. As to the
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third factor, Lightforce prevailed on five (5) of Huber's six (6) alleged causes of action,
including Huber's claim involving the application of ERISA to the CSO.
Idaho appellate courts have held that an award of attorney fees in mandatory in
cases arising out of a commercial transaction. See, e.g., Erickson v. Flynn, 138 Idaho 430, 436,
64 P.3d 959, 965 (Ct. App. 2002) ("Attorney fees unquestionably are to be awarded under
[I.C. §12 -120(3)] where the cause of action is for a breach of a commercial contract.");

Freiburger v. JU B Engineers, Inc., 141 Idaho 415, 423, 111 P.3d 100, 108 (2005) ("Where a
party alleges the existence of a contractual relationship within a commercial transaction, that
claim triggers the application of the statute allowing attorney's fees for the party which prevails
on a civil claim involving a commercial transaction."); Pinnacle Performance, Inc., v. Hessing,
135 Idaho 364, 370, 17 P.3d 308 (Ct. App. 2001) ("Attorney fees are allowed when the
defendant has been successful in defeating a contract claim of the type embraced within the
statute for prevailing party attorney fees in commercial cases.").
Furthermore, "[a]ctions brought for breach of an employment contract are
considered commercial transactions, subject to the attorney fee provision of LC. § 12-120(3)."

Mackay v. Four Rivers Packing Co., 145 Idaho 408, 415, 179 P.3d 1064, 1071 (2008) (citing
Willie v. Bd. of Trustees, 138 Idaho 131, 136, 59 P.3d 302,307 (2002)). See Freiburgerv. JU B
Engineers, Inc., supra, 141 Idaho 415, 423-24, 111 P.3d 100, 108-09 (holding that a
"commercial transaction" as defined by Section 12-120(3) because "the gravamen of both [the
former employee] Freiburger's declaratory judgment action and [the former employer] J-U-B's
counterclaim was the enforceability of a covenant contained in an employment agreement");

Pinnacle Performance, Inc., v. Hessing, 135 Idaho 364, 370, 17 P .3d 308, 314 ("actions on
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employment contracts are subject to the attorney fee provisions of I. C. § 12-120(3)") (citation
omitted).
To award attorney fees under Section 12-120(3), the commercial transaction must
be integral to the claim and must provide the basis for recovery. See Iron Eagle Development,

LLC v. Quality Design Systems, Inc., 138 Idaho 487, 65 P.3d 509 (2003). In this case, the CSO
and NDA entered into between Huber and Lightforce are at the very heart of the case, and
certainly provided the basis for Huber's request for damages of $3.8 million. Where a party
alleges the existence of a contractual relationship embraced by Section 12-120(3), such claim
triggers the application of that statute even though no liability under the purported contract was
established. See Intermountain Forest Management, Inc. v. Louisiana Pacific Corp., 136 Idaho
233,238, 31 P.3d 921,926 (2001).
In his Amended Complaint, Huber alleged that he was entitled to attorney fees
under Idaho Code Section 12-120(3) on a breach of contract theory in each one (1) of four (4) of
his causes of action.
•

In his First Cause of Action, for alleged breach of the CSO, Huber sought
an award of attorney fees

under Section 12-120(3).

See Amended

Complaint, p. 5, ,-i 25.
•

In his Second Cause of Action, for alleged breach of the NDA, Huber

sought an award of attorney fees under Section 12-120(3). Id., pp. 6-7,
,-r 33.

•

In his Fourth Cause of Action, for wrongful termination of his

employment, Huber sought recovery on a contract theory, alleging that
Lightforce's alleged "failure to engage in progressive discipline prior to
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the termination of Huber's employment was a substantial and material

breach of the employment contract" and "in violation of the employment
contract and wrongful." Id., p. 8, ,i 44 (emphasis added). Notably, Huber
sought an award of attorney fees under Section 12-120(3) in his Fourth
Cause of Action. Id., pp. 8-9, ,i 46.
•

In his Fifth Cause of Action, Huber sought recovery on a contract theory,
alleging that Lightforce terminated his employment to avoid payment of
goodwill under the CSO and that "Lightforce's termination of Huber's
employment to avoid payment of an earned benefit substantially violated,
nullified and impaired Huber's entitlement to benefits and rights he had

under the employment contract and therefore the termination was a
violation of the implied covenant of good faith and fair dealing." Id., p. 9,

,i 51 (emphasis added). Notably, Huber sought an award of attorney fees
under Section 12-120(3) in his Fifth Cause of Action. Id., pp. 9-10, ,i 53.
In addition, in his Sixth Cause of Action, for alleged violation of ERISA, Huber
alleged that Lightforce, "[b ]y failing and refusing to pay benefits due under the Offer Agreement
[CSO], Lightforce has unlawfully interfered with Huber's rights under the Offer Agreement in
violation of ERISA, 29 U.S.C. § 1140" and that he is entitled to an award of attorney fees
pursuant to 29 U.S.C. § l 132(g)(l). Id., p. 11-12, ,i 65 and 67 (emphasis added).
By alleging the existence of a contractual relationship embraced by
Section 12-120(3) in the majority of his claims for relief, Huber triggered the application of that
statute. The gravamen of Huber's claims clearly involves a commercial transaction. This action
arose out of a commercial transaction-Huber's employment with Lightforce-and as the
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prevailing party, Lightforce is entitled to an award of costs and attorney fees pursuant to Idaho
Code Section 12-120(3).
C.

Lightforce Is Entitled to an Award of Attorney's Fees Under ERISA.
Under ERISA, a court, in its discretion may allow a reasonable attorney's fee and

costs of action to either party. The statutory provision giving rise to a right to an award of
attorney fees in ERISA cases, 29 U.S.C. 1332(g)(l) provides:
In any action under this subchapter (other than an action described
in paragraph (2)) by a participant, beneficiary, or fiduciary, the
court in its discretion may allow a reasonable attorney's fee and
costs of action to either party.
21

u.s.c. § 1132(g)(l).
Under this standard the United States Supreme Court has held that a court "in its

discretion" may award fees and costs "to either party," as long as the fee claimant has achieved
"some degree of success on the merits." Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242
(U.S. 5-24-2010) citing Ruckelshaus v. Sierra Club, 463 U. S. 680, 694 (1983). In determining
whether a party has achieved "some degree of success on the merits," the supreme court,
resolving a split among the circuit courts, expressly adopted the Ruckelshaus analysis as the
"proper markers to guide a court in exercising the discretion that § 1132(g)(l) grants." See
Hardt, 560 U.S. at 255. Under the Ruckelshaus analysis:

[A] fees claimant must show "some degree of success on the
merits" before a court may award attorney's fees under
§ 1132(g)(l), id., at 694. A claimant does not satisfy that
requirement by achieving "trivial success on the merits" or a
"purely procedural victor[y]," but does satisfy it if the court can
fairly call the outcome of the litigation some success on the merits
without conducting a "lengthy inquir[y] into the question whether
a particular party's success was 'substantial' or occurred on a
'central issue."' Id., at 688, n. 9.
560 U.S. at 255.
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In applying the Ruckelshaus analysis to the case at bar, there is no doubt that
Lightforce has achieved not just "some" but an overwhelming degree of success on the merits in
defending this action and that Lightforce's success is more than "trivial success on the merits" or
a "purely procedural victory."

In this case, Huber sought approximately $3.6 million in

"benefits" under ERISA. Following a trial on the merits of Huber's claim, this Court held that
"Huber is not entitled to any benefits under the CSO ." Findings of Fact and Conclusions of Law
("Findings"), p. 12. As a result, Lightforce achieved success on the merits of Plaintiff's ERISA
claim.
Lightforce now requests that this Court, in its discretion, award Lightforce its
reasonable attorney fees under 29 U.S.C. 1332(g)(1). Once a party establishes "some degree of
success on the merits," the Court may exercise its discretion to grant fees and costs under

§ l l 32(g)(l ). Id. According to the Ninth Circuit, a district court exercising its discretionary
must consider five factors set forth in Hummell v. SE. Rykoff & Co., 634 F.2d 446 (9th
Cir.1980). The factors are:
(1) the degree of the opposing parties' culpability or bad faith;
(2) the ability of the opposing parties to satisfy an award of fees;
(3) whether an award of fees against the opposing parties would
deter others from acting under similar circumstances; (4) whether
the parties requesting fees sought to benefit all participants and
beneficiaries of an ERISA plan or to resolve a significant legal
question regarding ERISA; and (5) the relative merits of the
parties' positions.

Id. However, no single Hummell factor is necessarily decisive. See Carpenters S. Cal. Admin.
Corp. v. Russell, 726 F.2d 1410, 1416 (9th Cir. 1984). In this case, Lightforce submits that a
balance of the five (5) Hummel factors warrant an award of reasonable attorney's fees.
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1.

Huber's culpability and bad faith.

In examining the first factor, the culpability or bad faith of the opposing party,
Lightforce acted submits that Huber acted with "culpability" and/or "bad faith" in this litigation.
Huber invoked ERISA in an attempt to prevent Lightforce from enforcing the CSO's clear
forfeiture clause, and prosecute this action against Lightforce, knowing full well that he had lied
to Lightforce's board. See Findings, p. 7. In holding that Huber's deceit amounted to willful
misconduct and fraudulent behavior, the Court stated:
Huber knew that his unfilled orders were unreasonably high and
the time to fill orders was unreasonably long. Even so, Huber
ordered his finance manager and sales manager prepare false
reports indicating that LFUSA did not have significant problems
producing sufficient products to fill customer's orders.
Huber was unaware that some of the LFA's advisors,
Sherratt, and Dennis knew the truth about the significant problems
with LFUSA's production. Huber was given the opportunity to be
truthful. However, Huber not only continued to. conceal the
business's problems, but continued to have his finance manager
file false reports with Sherratt.

This deceit on Huber's part amounts to willful
misconduct, is a serious breach of company policy and
procedure, and is fraudulent behavior. ...
Findings, pp. 6-7 (emphasis added).
In addition, Huber's culpability and bad faith are apparent from his treatment of
Lightforce's

other

employees,

whom

Huber

berated,

belittled

and

harassed;

his

micromanagement of all phases of LFUSA' s business and refusal to permit department managers
to perform their responsibilities; his dictatorial and unprofessional management style; his refusal
to cooperate with the OMG; and his interference with Lightforce's business operations. As this
Court stated in its Findings:
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Plaintiffs exhibit P-31 is a letter from Sherratt to Huber.
That letter is a follow up to the July 31st letter/contract and sets
forth some of the reasons for Huber's termination. Those stated
reasons include: Huber's inability to promote an open and
transparent organization regarding accurate reporting and factual
information sharing with LF A's board of advisors, including
Huber's directing staff members to alter information to be given to
the board; directing the finance manager to falsify open order
figures and falsify a subsequent report to support Huber's previous
false report to the board regarding unfilled orders; and Huber's
demeanor, management style and way of treating staff members
that created a hostile working environment such that significant
members of the OMG and staff were threatening to quit if Huber
remained with LFUSA.

Huber often berated, belittled, and harassed employees.
He micromanaged all phases of LFUSA and did not allow the
department managers to properly perform their responsibilities.
Dennis tried to address Huber's dictatorial management style by
installing a group management system where Huber would be
director of research and development and be on the same
management level as all of the other department managers. The
department managers (OMG) would meet and make joint
decisions. Huber did not cooperate with the OMG and continued
to interfere with other departments. Dennis then removed Huber
as the department manager for research and development and
removed Huber from the OMG. The OMG then began to function
as a group, but Huber continued to try and exercise influence
over the other departments and continued to be hostile to other
employees.
Huber's demeanor and management style were
unprofessional and directly interfered with the business
operation of LFUSA.
Huber's actions in managing LFUSA as its vice-president
were also unprofessional. As indicated previously LFUSA had a
significant production problem at the end of June, 2010. Unfilled
orders were excessive. Rather than address the issue by examining
what needed to be done to increase production to meet the
incoming orders and reduce the time needed to fill orders, Huber
directed staff members to present false data to LFA's board of
advisors to make it look like there was no production problem.
Huber consistently hid information from LFA's board
he did not feel that it reflected favorably on himself.
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The timing of Huber's termination from LFUSA was
dictated by the other employees' threats that they would quit if
Huber remained with LFUSA. However, the actual reasons for his
termination were an accumulation of factors summarized in the
August 3, 2011 letter (Plaintiff's exhibit P-3 1).
*

*

*

A reasonable person would find that Huber's actions as
vice-president (failing to address production issues),
management style, demeanor, and unprofessional treatment of
LFUSA employees collectively amount to unsatisfactory
performance.
Findings, pp. 10-11 (emphasis added).
2.

Huber's ability to satisfy a fee award.

As to the second factor, Plaintiff's ability to satisfy a fee award, Lightforce. upon
information, believes that Plaintiff's award of damages under the NDA in the amount of
$180,000, plus Plaintiff's net worth of $2 million, as indicated in a trial exhibit admitted by this
Court, indicate that Huber has the ability to satisfy a fee award. See Defendant's Exhibit 135
(9/3/2003 insurance application submitted by Huber states that his net worth was $2 million).
3.

Deterrence of others.

The third factor is whether an award of fees against the opposing parties would
deter others from acting under similar circumstances. Awarding attorney's fees to Lightforce
would deter top-hat plaintiffs (i.e., those who are highly compensated or select members of
management) from attempting to misuse ERISA's statutory scheme as a sword and a shield to
attempt to line their pockets while preventing employers from enforcing legitimate forfeiture
provisions relating to the compensation of executive employees who engage in willful
misconduct and fraudulent behavior; berate, belittle and harass other employees; micromanage
and refuse to let other managers do their jobs; and interfere with their employers' corrective
actions and operations.
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In this case, Plaintiff invoked ERISA, contending that regardless of whether he
was terminated for unsatisfactory performance, he was nonetheless entitled to collect an alleged
$3.6 million in benefits under the CSO.

An award of fees would deter similarly situated

executives from engaging in similar misconduct, yet would have no adverse effect on the
traditional rank and file employees or plan participants that ERISA seeks to protect.
4.

Whether Huber sought to benefit others or to resolve a significant
legal issue under ERISA.

The fourth factor is whether the party requesting fees sought to benefit all
participants and beneficiaries of an ERISA plan or to resolve a significant legal question
regarding ERISA. In bringing his action under ERlSA, Huber sought to benefit only himself, not
any other participants or beneficiaries of an ERISA plan, and he did not seek to resolve a
significant legal question regarding ERISA. Thus, this factor weighs in favor of awarding fees to
Lightforce. See e.g. Simonia v. Glendale Nissan/Jnfiniti Disability Plan, 608 F.3d 1118, 1121-22
(9th Cir. 2010).
5.

The relative merits of the parties' positions.

As to the fifth and final factor, which is the relative merits of the parties'
positions, all that needs to be said is that "[t]he merits of the case are borne out by the results."
Brasley v. Fearless Farris Serv. Stations, Inc., l:08-CV-173-BLW, 2010 WL 4867359 (D. Idaho

Nov. 23, 2010). In this case, Lightforce prevailed in in its defense of all of Plaintiffs claims for
benefits under the CSO. Plaintiff "prevailed" only as to the undisputed fact that the CSO was
governed by ERISA. The merits of Lightforce's position on Huber's ERISA claims outweigh
the merits of Huber's position, simply because there was no merit to Huber's claim that the CSO
was not a top hat plan.
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D.

Lightforce's Attorney Fees Are Reasonable.
The factors to be considered by the Court in determining the reasonableness of

attorney fees to be awarded in a civil action are listed in Idaho Rule of Civil Procedure 54( e)(3).
As set forth herein, the fees sought in defending against Huber's claims were reasonable and
necessary, and the Husch Affidavit supplies more than an adequate basis for the Court to award
attorney fees using the factors set forth in Rule 54(e)(3).
1.

I.R.C.P. 54(e)(3)(A)-Time and labor required.

Huber sued Lightforce under six causes of action, seeking approximately
$3.8 million in damages, which, if trebled pursuant to Huber's wage claim, would have
amounted to approximately $11.4 million. While preparing and mounting a proper defense
required significant research and time, counsel for Lightforce endeavored to act as efficiently as
possible throughout the handling of this matter. In the defense of this matter, counsel did not
propound any unnecessary written discovery and took only two discovery fact depositions, one
of the Plaintiff and one of his wife. Husch Affidavit, ,i 12.

Lightforce took the deposition of

Plaintiffs expert twice, due to the continual revision of Mr. Cooper's expert opinions.

Id.

Finally, due to circumstances beyond Lightforce's control, defense counsel took two trial
preservation depositions (William Borkett and Mickie Ann Schnider). Id.
However, Lightforce was required to defend itself in sixteen other depositions
conducted by Huber, including two trial preservation depositions conducted in Australia, for
which Lightforce obtained permission of this Court for the pro hac vice admission of
Lightforce's Australian lawyer to be present in Australia for those depositions. Husch Affidavit,

,i 13.

Lightforce was further required to defend itself and the accountant-client privilege

afforded to it pursuant to the Idaho Rules of Evidence, upon the issuance of a subpoena to

DEFENDANT'S MEMORANDUM OF FEES AND COSTS - 20

Client:3128442.4

1519

Lightforce's accountants by Huber. Id., at ,i 14. Huber sought production of almost four (4)
pages of categories of documents from Presnell Gage, despite Lightforce having previously
produced over 15,000 pages of financial records to Plaintiff (over 20,000 pages in total) in
response to Huber's prior requests for production. Id., at ,i,i 14-15.
As noted above, Lightforce was successful in disposing of many of Huber's
claims on summary judgment, and, following trial, this Court ultimately ruled that Huber was
entitled to no benefits under the CSO, while awarding Huber $180,000 of the $200,000 Huber
sought under the NOA.
Although Huber sought damages of almost $4 million on his two principal causes
of action (out of a total of six causes of action), and sought to treble those damages to
$11.4 million under his wage claim, Huber was successful only on his claim breach of the NDA,
and there only partially successful, with the Court awarding $180,000 of his requested $200,000
in damages for breach of the NDA.
2.

I.R.C.P. 54(e)(3)(B)-The novelty and difficulty of the questions.

Much of the controversy in this case surrounded interpretation and analysis of the
application ofERISA's statutory provisions. As recognized by the third circuit, "[a] top hat plan
is 'a unique animal under ERISA's provisions."' Goldstein v. Johnson & Johnson, 251 F.3d
433, 436, 442 (3d Cir. 2001).

This is because, top hat plans "are subject to ERISA's

administrative and enforcement provisions, but exempt from the substantive provisions that
regulate plan funding and impose fiduciary duties." In re IT Group Inc., 448 F.3d 661, 664
(3d Cir. 2006). As such, counsel as well as this Court expended considerable time and effort in
construing and applying ERISA' s statutory provisions.
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3.

I.R.C.P. 54(e)(3)(C)-The skill requisite to perform the legal service
properly and the experience and ability of the attorney in the
particular field of law.

As set forth in the great detail in Husch Affidavit, Lightforce's legal team is
experienced in defending employment matters, particularly given the ERISA component, and its
lead counsel selected the individuals who performed each task with a view to cost-effective legal
representation. Lead counsel and Moffatt Thomas partner, Gerald T. Husch, a 35-year lawyer,
provided legal services to Lightforce at a reduced hourly rate of $235. C. Clayton Gill, a partner
with Moffatt Thomas who has practiced for almost 20 years, provided his legal services to
Lightforce at a reduced hourly rate of $210 relative to the expert testimony component of this
case. When appropriate, lead counsel utilized the services of an associate, Andrea J. Rosholt,
who holds an LLM in taxation with an emphasis in ERISA matters and bills at an hourly rate of
9
$170, and a veteran paralegal, Tiffiny Hudak, whose hourly rate is $120. Upon information and

belief, these hourly rates are well within the range charged by other associate attorneys and
paralegals in Idaho with equal experience.

Effort was taken by counsel to minimize the

duplication of efforts by the legal team.
4.

I.R.C.P. 54(e)(3)(D)--The prevailing charges for like work.

Upon information and belief, the rate charged by other litigation attorneys in
Idaho with 35 years' and 20 years' experience, and with respect to commercial cases such as this
one, is approximately $250 to $395 per hour.

Similarly, the hourly rates charged by other

litigation firms for associate attorneys in Idaho for commercial cases such as this one, 1s
approximately $185 to $295 per hour. Husch Affidavit,~ 16.

9

During the course of this litigation, Ms. Hudak' s hourly rate was increased from $110 to

$120.
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5.

I.R.C.P. 54(e)(3)(E)--Whether the fee is fixed or contingent.

Moffatt Thomas's representation of Lightforce was not based on a contingent fee,
but on fixed hourly fees.
6.

I.R.C.P. 54(e)(3)(F)--The time limitations imposed by the client or the
circumstances of the case.

Not applicable.
7.

I.R.C.P. 54(e)(3)(G)--The amount involved and the results obtained.

As provided herein, Huber sued Lightforce under six causes of action, seeking
approximately $3.8 million in damages, which, if trebled as Huber requested in his Third Cause
of Action based on the Idaho Wage Claim Act, would have amounted to almost $11.4 million.
Lightforce successfully defended against Huber's ERISA claims under the CSO. As it related to
the NDA, the Court awarded Plaintiff $20,000 less than Huber demanded. See Complaint,
pp. 5-6, ~ 27 and p. 12, ~ B(l) (demanding $200,000 under the NDA). As to the results obtained,
although Huber demanded approximately $3.8 million dollars, this Court held only that Plaintiff
was entitled to $180,000. Put differently, Plaintiffs overall recovery of $180,000 was roughly
five percent (5%) of the $3.8 million amount claimed.
8.

I.R.C.P. 54(e)(3)(H)--The undesirability of the case.

Not applicable.
9.

I.R.C.P. 54(e)(3)(I)-The nature and length of the professional
relationship with the client.

Moffatt Thomas' relationship with Lightforce commenced in August 2012.
10.

I.R.C.P. 54(e)(3)(J)-Awards in Similar Cases.

In Willnerd v. Sybase, 2012 WL 175341 (D. Idaho 2012), the trial court awarded a

defendant employer $669,248.50 in attorney fees pursuant to Idaho Code 12-120(3). In that
case, the Plaintiff Mark Willnerd sued his former employer, Sybase, Inc., alleging wrongful
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discharge, retaliation, breaches of contract and the covenant of good faith and fair dealing, and
defamation. Thereafter, the parties engaged in voluminous discovery and motions. Ultimately,
the district court entered summary judgment in Sybase's favor. Sybase then moved for attorney
fees pursuant to Idaho Code 12-120(3). Willnerd opposed Sybase's motion complaining that he
was financially unable to support such a large award while Sybase had the ability to pay its own
way and that his own attorney fees totaled roughly half of those of Sybase. See Willnerd, 2012
WL 175341 at *5 (attorney and paralegal time spent on behalf of Willnerd totaled 1,849.35
hours, compared to 3,882.43 spent on behalf of Sybase). As such, Willnerd requested the Court
reduce Sybase's award by fifty percent. The district court rejected Willnerd's arguments, and
determined that the full award was reasonable. Id. at *6.
Similarly here, due to the potential exposure of this case (i.e., between
$3.8 million and $11.4 million dollars), Lightforce vigorously defended the claims brought by
Huber. That Lightforce may have expended more attorney and paralegal time than Huber did is
commiserate with the parties' relative exposure and the needs of the case. Moreover, unlike
Willnerd, Lightforce was forced to defend against both Huber's state law claims as well as his

claims under ERISA. Just as was the case in Willnerd, a review of the I.R.C.P. 54(e) factors
warrants an award of attorney fees to Lightforce in the amount of $439,132.00.
11.

I.R.C.P. 54(e)(3)(K)-The reasonable cost of automated legal research
if the Court finds it was reasonably necessary in preparing a party's
case.

As identified in paragraphs 20 and 21 of the Husch Affidavit, significant Westlaw
online charges in the amount of $11,046.66 were incurred and paid. This sum was reasonable
based on to the scope and complexity of the claims advanced by Huber and the amount of
damages sought by Huber of approximately$ 3.8 million dollars. Id.
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V.
CONCLUSION
As demonstrated above, Lightforce is the prevailing party in this case.

The

gravamen of this matter involves claims for breach of contract. Lightforce completely prevailed
on five (5) of Huber's six (6) claims for relief, and Huber recovered nothing on those claims,
even though he had sought approximately $3.6 million in damages on those claims. On Huber's
sixth claim for relief, for breach of the NDA, Huber sought $200,000 in damages, Amended
Complaint, p. 6,

1 32, and

p. 12,

,r B(l ),

Lightforce limited Huber's recovery on his claim for

breach of the NDA to $180,000. The plain language ofldaho Code Section 12-120(3) mandates
an award of reasonable costs and attorney fees to Lightforce. Furthermore, under federal law!
Lightforce is entitled to award of attorney fees under 29 U.S.C. 1332(g)(l), because Lightforce
has achieved "some degree of success on the merits." Therefore1 an award of costs as a matter of
right in the amount of $17,736.83, discretionary costs of $123,193.24. and attorney fees in the
amount of $439,132.00, for a total amount of $580.062.07 is reasonable and warranted under the
circumstances.
DATED this 24th day of December, 2013.
MOFFA1i, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~ ;_''-. __
Gerald T. Husch- Of eFiml~
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of December, 2013, I caused a true
and correct copy of the foregoing DEFENDANT'S MEMORANDUM OF FEES AND

COSTS to be served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
ME ULEMAN MOLLER.UP, LLP
755 W. Front St., Suite 200

Boise, ID 83 702

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile
(x) Electronic Mail

Facsimile (208) 336-9712

Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Facsimile (208) 983-2376

DEFENDANT'S MEMORANDUM OF FEES AND COSTS - 26

Cllent:3128442.4

1525

FILED

BY

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

DEFENDANT'S MOTION FOR
ATTORNEY FEES AND COSTS

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

COMES NOW the Defendant, Lightforce USA, Incorporated ("Lightforce"), by
and through its counsel of record, Moffatt, Thomas, Barrett, Rock & Fields, Chartered, and
hereby moves this Court for an award of attorney fees and costs, on the grounds and for the
reasons that:
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1.

The gravamen of this action is a commercial transaction based on a

Company Share Offer ("CSO"). Considering all of the issues and claims in this action,
Lightforce is the prevailing party entitled to an award of its reasonable attorney fees pursuant to
Idaho Code Section 12-120(3) because:
a.

Lightforce prevailed en toto on five (5) of the six (6) claims for

relief alleged by Plaintiff Jeffrey Edward Huber ("Huber"), in that Huber sought almost
$3 .6 million on those claims and recovered nothing on those claims;
b.

Lightforce prevailed in part on Huber's claim for breach of the

Deed of Non Competition, Non Competition and Assignment ("NDA"), in that Huber sought
$200,000 on that claim and recovered only $180,000; and
c.

Although Lightforce does not contend that it is entitled to an award

of attorney fees under the Idaho Wage Claim Act, the fact remains that one of Huber's claims for
relief that must be considered under a proper Section 12-120(3) analysis is Huber's wage claim,
where Huber's alleged damages, if trebled, would have amounted to almost $11.4 million
($3.8 million x 3 = $11.4 million).
2.

Insofar as Huber sought recovery under ERISA for alleged breach of the

CSO and/or violation of ERISA, Lightforce is entitled to an award of its attorney fees pursuant to
29 U.S.C. § l 132(g)(l), because of its success on the merits of Huber's ERISA claim.
This motion is made and based upon the record herein, including the Defendant's
Memorandum of Fees and Costs and the Affidavit of Gerald T. Husch in Support of Defendant's
Memorandum of Fees and Costs.
ORAL ARGUMENT IS REQUESTED.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of December) 2013, I caused a true
and correct copy of the foregoing DEFENDANT'S MOTION FOR ATTORNEY FEES AND
COSTS to be served by the method indicated below, and addressed to the folJowing:
JeffR. Sykes
Chad M, Nicholson
LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336.l9712
Attorneys fot Plaintiff
MEULEMA N MOLLERt.JP,

Honorable Michael J, Griffin
District Judge
Second Judicial District, State of Idaho
320W.M ain
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(x) Electronic Mail

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

( ) Facsimile
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Gerald T . Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MeFFATI, TH~S, BARRETT, Roe.R<
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

AFFIDAVIT OF GERALD T. HUSCH
IN SUPPORT OF DEFENDANT'S
MEMORANDUM OF FEES AND
COSTS

Defendant.

STATE OF IDAHO
County of ADA

)
) ss.
)

GERALD T. HUSCH, having been duly sworn upon oath, deposes and states as
follows:
1.

I am a shareholder with the Jaw firm MOFFATT, THOMAS, BARRETT, ROCK

& FIELDS, CHARTERED ("Moffatt Thomas"), and lead counsel of record for Defendant Lightforce
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USA, Incorporated ("Lightforce"). I have access to my client's files, and make this affidavit

54(d)(l), 54(e)(l), 54(e)(3), and 54(e)(5) of the Idaho Rules of Civil Procedure.
2.

I am personally aware of the legal services rendered in this action, the

amount of time expended by attorneys and paralegals of Moffatt Thomas in defending the claims
brought by the Plaintiff, Jeffrey Huber ("Huber"), against Lightforce, and the costs and attorney
fees incurred in preparing the defense of this case, as set forth in the Defendants' Memorandum
of Fees and Costs, filed concurrently herewith.
3.

Between

August 2012

and November 2013,

exclusive

of this

Memorandum of Fees and Costs and supporting affidavit, attorneys and paralegals of Moffatt
Thomas have performed legal services for Lightforce in connection with the above -referenced
action.
4.

The amount of costs and attorney fees incurred during the litigation in

defense of Lightforce that Lightforce requests be awarded by this Court are as follows:
$17,736.83 in costs as a matter of right pursuant to I.R.C.P. 54(d)(l)(C); $123,193.24 in

discretionary costs pursuant to I.R.C.P. 54(d)(l)(D); and attorney fees of $439,132.00 pursuant
to I.R.C.P. 54(e)(l), Idaho Code§ 12-120, and the Employee Retirement Income Security Act of
1974 ("ERISA"), 29 U.S.C. § l 132(g)(l), for a total of costs and fees in the amount of
$580.062.07.

5.

Following receipt of a demand letter from Huber to Lightforce on

June 26, 2012, Moffatt Thomas undertook representation of Lightforce, relating to the claims
addressed in the demand letter, and later, the litigation instituted against Lightforce on
August 27, 2012.
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6.

Moffatt Thomas was hired to defend Lightforce by Chubb Group of

The fee arrangement for Moffatt Thomas' s attorney fees, whether paid by Chubb or its insured,
is based on a reduced fixed hourly rate for services rendered, taking into account the services
rendered, the expertise of the attorneys and paralegals involved, the time spent in completing
each task, and the prior professional relationship between Chubb and Moffatt Thomas.
7.

To establish the outstanding amounts due and owing from a particular

client, timekeepers at Moffatt Thomas prepare time slips describing the particular legal services
performed, together with the particular date such legal services were rendered, as well as
designating the amount of time spent on the particular matter.

The time slips are filed

electronically for each client and the end of a billing cycle, which is typically 30-90 days; the
time is totaled; and the time is then multiplied by the applicable hourly rate in order to generate
an invoice for legal services rendered. Also included in the invoice is the sum of costs and
expenses advanced by Moffatt Thomas through the end of the particular billing cycle on behalf
of the client.
8.

Moffatt Thomas and Chubb have an arrangement concerning the payment

of certain costs, whereby Moffatt Thomas will submit billing invoices for depositions to Chubb's
third party billing agent, CRCC, for direct payment. In this action, invoices for the depositions
of Jeff and Lori Huber, Huber' s damages expert David Cooper1, and the trial preservation
depositions of William Borkett and Mickie Ann Schnider, all taken by counsel for Lightforce,

1

The Plaintiffs damages expert, David Cooper, was deposed twice, once on August 26,
2013, and once on October 8, 2013, due to the continuous revision of Mr. Cooper's expert
witness report.
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were submitted to CRCC for payment. In addition, Moffatt Thomas submitted to CRCC the
invoices for the depositions of Raymond Dennis, Monika Leniger-Sherratt, Hope Coleman,
William Borkett, Kevin Stockdill, Klaus Johnson, Corey Runia, Mark Cochran, Jesse Daniels,
and Kyle Brown, all of which were taken by Huber's counsel.
9.

Moffatt Thomas and Chubb further have an arrangement relative to the

payment of expert witness fees, whereby Moffatt Thomas submits the invoices directly to Chubb
for payment. In this matter, Lightforce incurred a total of $67,976.52 in expert witness fees,
which were tendered directly to Chubb for payment.
10.

As lead counsel with 35 years of experience, I took several steps to

minimize attorney fees in this matter. First, I reduced my billing rate to $235 per hour. Second,
I engaged the assistance of C. Clayton Gill, a partner with Moffatt Thomas who has practiced
for almost 20 years, at a reduced hourly rate of $210, for purposes of handling the expert
testimony component of this case. Third, I utilized the services of an associate attorney, Andrea
J. Rosholt, who holds an LLM in taxation with an emphasis in ERISA matters and bills at an
hourly rate of $170, in preparing Lightforce's defense, particularly given Huber's complicated
ERISA claims. Finally, in order to further minimize fees, I utilized the services of one of our
senior paralegals, Tiffiny M. Hudak, who has over 20 years' of experience, and whose billing
rate was not only reduced ($120/hr), but is also significantly lower than the billable rates of the
attorneys.
11.

Effort was taken by the undersigned to minimize the duplication of efforts

by the legal team. In addition, other Moffatt Thomas timekeepers periodically worked on this
2

During the course of this litigation, a slight increase in the hourly rate of paralegals took
place. Ms. Hudak's rate was increased from $110/hr to $120/hr.
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litigation, for a total amount of $2,390.00.

However, given that such timekeepers did not

comprise the main litigation team, Lightforce has not included such time in its memorandum of
fees and costs.
12.

Next, no unnecessary written discovery was propounded, and counsel took

only the fact depositions of Huber and his wife. Lightforce took the deposition of Plaintiffs
expert twice, due to the continual revision of Mr. Cooper's expert opinions. Finally, due to
circumstances beyond Lightforce's control, defense counsel took two trial preservation
depositions (William Borkett and Mickie Ann Schnider).
13.

However, Lightforce was required to defend itself in sixteen other

depositions conducted by Huber, including two trial preservation depositions conducted m
Australia, for which Lightforce obtained permission of this Court for the pro hac vice admission
of Lightforce's Australian lawyer to be present in Australia for those depositions. The remaining
depositions were of fact witnesses and Lightforce's two designated experts, Dennis Reinstein
(damages) and Tresa Ball (human resources).
14.

Lightforce was further required to defend itself and the accountant-client

privilege afforded to it pursuant to the Idaho Rules of Evidence, upon the issuance of a subpoena
to Lightforce's accountants by Huber.

Huber sought production of almost four pages of

categories of documents from Presnell Gage, despite Lightforce having previously produced over
15,000 pages of financial records to Huber in response to his counsel's Rule 37 meet and confer
correspondence.
15.

Counsel for Lightforce also expended considerable time responding to the

discovery requests of Huber, ultimately obtaining a protective order from this Court and
producing over 20,000 pages of documents.
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16.

Upon information and belief, the rate charged by other litigation attorneys

in Idaho with 35 years' and 20 years' experience, and with respect to employment cases such as
this one, is approximately $250 to $395 per hour. Similarly, the hourly rates charged by other
litigation firms for associate attorneys in Idaho for commercial cases such as this one, is
approximately $185 to $295 per hour.
17.

The computed sums for attorney fees are set forth in the Defendant's

Memorandum of Fees and Costs, filed concurrently herewith, and itemized in the matter history
report attached hereto as Exhibit A. 3 This report shows time entries which appear on the billing
statements sent to Chubb, and the entries are identical in all material respects to the time entries
on the actual billing statements.4

The attorney fees set forth in the matter history report were

incurred between August 22, 2012 and November 18, 2013, exclusive of fees relative to
Defendant's Memorandum of Fees and Costs, and were reasonable and necessary given the
scope and complexity of the claims advanced by Huber, together with the amount of damages
sought by Huber in the amount of approximately $3.8 million dollars.
18.

Likewise, the computed sums for costs incurred in the defense of this

matter are set forth on Exhibits B, C, D, E and F, attached hereto.

3

Time descriptions which contain the mental impressions of counsel or communications
between attorney and client have been redacted under the attorney-client privilege.
Additionally, as noted above, Lightforce has not sought recovery of the attorney fees of other
Moffatt Thomas timekeepers who expended effort on Lightforce's behalf, in the total amount of
$2,390.00; therefore such time entries were removed. In addition, Lightforce has elected not to
seek an award regarding certain other attorney fees.
4

The matter history report is submitted in place of copies of the actual billing statements
to reduce the amount of pages actually filed with the Court.
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19.

Exhibit B identifies the costs actually paid directly by Moffatt Thomas.

These costs include court filing fees; fees for service of process of several trial subpoenas,
witness fees, and witness travel fees5; trial exhibits; the cost of certain depositions (Tresa Ball
(expert), Paul Alisauskas (Australia), David Holmes (Australia), Josh Goodwin and Tony Paul
(Lightforce employees), and Dennis Reinstein (expert)); and the expert fees of Huber's damages
expert, David Cooper, for time in the chair at deposition, all of which are deemed costs as a
matter ofright pursuant to I.R.C.P. 54(d)(l)(C). All costs ofright claimed by Lightforce,
whether paid directly by Moffatt Thomas or otherwise, have been actually paid in accordance
with I.R.C.P. 54(d)(l)(C) ..
20.

In addition, Exhibit B also identifies necessary and exceptional

discretionary costs contemplated by I.R.C.P. 54(d)(l)(D), as follows: Westlaw online research;
mileage and travel reimbursement; expert fees in excess of $2,000 per expert; one-half the cost
of the parties' mediation fee; trial exhibits in excess of $500; and other necessary and
exceptional discretionary costs, as explained below. Lightforce is not seeking recovery of copy
charges, telephone charges, messenger delivery fees and express delivery fees, as it recognizes
that such charges are a necessary part of doing business, but not exceptional as required under
Rule 54(d)(l)(D).
21.

Significant Westlaw online charges in the amount of $11,046.66 were

incurred and paid by Moffatt Thomas due to the scope and complexity of the claims advanced by
Huber, together with the amount of damages sought by Huber of approximately $3.8 million

5

Lightforce has excluded the cost of service of trial subpoenas, witness fees, and witness
mileage fees relative to two witnesses, Sonny Hairston and Kenneth Damron, who ultimately did
not testify at trial.
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dollars. As the Court is well aware, this case hinged upon the parties' Company Share Offer
agreement (the "CSO") and application of the voluminous and complex ERISA statutes thereto.
Huber sought over $3.5 million dollars in damages relative to the CSO alone.
22.

Mileage and travel from counsel's home office in Boise, Idaho to Orofino,

Idaho, was necessary on several occasions for meetings with Lightforce officials, located in
Orofino, for several hearings before this Court and for trial. When possible, counsel appeared
before this Court by telephone. Counsel likewise conducted numerous telephone conference
calls with Lightforce officials in an effort to minimize travel costs.
23.

Expert fees paid to Huber's damages expert, David Cooper, in the total

amount of $2,422.50, were also necessary and exceptional. Pursuant to I.R.C.P. 26(b)(4)(C),
Moffatt Thomas was required to pay the deposition fee for Mr. Cooper's time spent testifying at
deposition. Given Mr. Cooper's continually changing expert witness opinions, Lightforce was
forced to depose Mr. Cooper twice. In Mr. Cooper's final expert report, he estimated damages in
the amount of approximately $3.5 million dollars relative to Lightforce's alleged breach of the
CSO. $2,000 of these costs have been claimed as costs as a matter of right, leaving $422.50 as
discretionary costs.
24.

Lightforce also seeks recovery of the cost of trial and demonstrative

exhibits for trial in excess of $500, in the amount of $2,038.49. Lightforce designated over 150
exhibits for trial and had several complete sets of exhibits compiled. However, Lightforce is
only seeking recovery of the cost of preparation of three sets of exhibits, the original set, one
copy for Judge Griffin, and one copy for Huber's counsel, which counsel feels were necessary
and exceptional as a matter of professional courtesy to provide Judge Griffin and Huber's
counsel with a set ofLightforce's designated trial exhibits.
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25.

Lightforce also paid for the legal services of Nevin, Benjamin, McKay &

Bartlett LLP in the amount of $600.00, to represent its employee and testifying witness Josh
Goodwin. Mr. Goodwin faced personal exposure relative to his testimony concerning marijuana.
Therefore, such expense was necessary and exceptional to provide Mr. Goodwin with advise
relative to such testimony concerning illegal drugs.
26.

Lightforce also incurred the expense of having Lightforce's Australian

counsel, Nick Linke, prepare and appear for two trial preservation depositions conducted by
Huber's counsel, which took place in Australia, at a cost of $2,913,6 which is far less than the
cost of the undersigned to travel to Australia for these depositions. Mr. Linke was also granted

pro hac vice admission by this Court. The application fee cost $325.00. These expenses were
therefore necessary and exceptional.
27.

Exhibit B also itemizes additional necessary and exceptional expenses

advanced and actually paid by Moffatt Thomas, in the form of K&K Reporting for the partial
transcript of the June 28, 2013 hearing before this Court; AAB Investigations, a private
investigator utilized to locate a former Lightforce employee, Scott Peterson, after Lightforce
exhausted its efforts to locate Mr. Peterson7 ; the Idaho Department of Motor Vehicles, relative to
title research when Lightforce learned that Huber had sold company property for personal gain;
and additional expenses for trial, involving a conference room for trial preparation and

6

Mr. Linke's invoice for professional services rendered was submitted directly to Chubb
for payment. See Exhibit C attached hereto.
7

It was discovered by the private investigator that Mr. Peterson committed suicide in
early 2013.
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depositions conducted days before trial, synching of trial preservation video depositions for use
at trial, and the rental fee for an ELMO projector.
28.

Exhibit D is a compilation of the invoices paid by Chubb's third party

billing agent, CRCC, relative to many of the depositions (fact, expert, and trial preservation)
taken in this case. All such costs fall within the purview of costs as a matter of right under
I.R.C.P. 54(d)(l)(C)(9) and (10).
29.

Exhibit E 1s a compilation of expert witness fees for each of

Dennis Reinstein and Tresa Ball. In this matter, Lightforce incurred a total of $67,976.52 8 in
expert witness fees. Both experts prepared written expert reports and were deposed. Damages
expert, Dennis Reinstein, traveled to Orofino, Idaho to testify at the trial in this action on
October 22 and 23, 2013.
30.

Exhibit F consists of an invoice for Tsongas Litigation Consulting

("Tsongas"). Given the potential for a multi-million dollar damage award, Lightforce hired
Tsongas to assist in the preparation of several of Lightforce's principal witnesses for trial, as
detailed in Exhibit F.

Such witness preparation was therefore necessary and exceptional,

especially given the amount of damages sought by Huber.
31.

The costs and attorney fees identified on Exhibits A - F were incurred

between August 22, 2012 and December 11, 2013, exclusive of fees and costs relative to this
Memorandum of Fees and Costs. Such costs constitute reasonable costs which were necessarily
incurred in the preparation and defense of this matter, in which Huber was seeking an award of

8

Of this amount, $4,000 has been designated as costs as a matter ofright under I.R.C.P.
54(d)(l)(C)(8). The remaining $63,976.52 has been designated as discretionary costs under
1.R.C.P. 54(d)(l)(D).
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IWFFA TT THOMAS
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nearly four million dollars, and said costs and attorney fees are correct and in compliance with
Rule 54 of the Idaho Rules of Civil Procedure, Idaho Code§§ 12~120 and 12-121, and ERISA at
29 u.s.c. § 1132(g)(I).

Further your affiant sayeth naught.

SUBSCRIBED AND SWORN to before me this 24th day of December, 2013.

~tvJ
c!Ul-r~
TARY

PUBLIC FOR I D ~
Residing at J, ,2::t:a.i . J?~A,a
My Commission Expire~ /1-.;J.!f-d-OJ ;;,.-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of December) 2013, I caused a true

and correct copy of the foregoing AFFIDAVIT OF GERALD T. HUSCH IN SUPPORT OF
DEFENDANT'S MEMORANDUM OF FEES AND COSTS to be served by the method
indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson

( ) U.S. Mail, Postage Prepaid

MEULEMAN MOLLERUP, LLP

( ) Overnight Mail

755 W. Front St., Suite 200
Boise, ID 83 702

( ) Facsimile
(x) Electronic Mail

( ) Hand Delivered

Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

(x) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail
( ) Facsimile
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Date

Initials

08/22/12

GTH

0.8

188.00

08/22/12

GTH

0.4

94.00

Conference with S. Reynolds regarding initial
handling;

08/22/12

GTH

0.1

23.50

Correspondence to H. Coleman regarding initial
assignment;

08/22/12

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding initial handling;

08/23/12

GTH

0.1

23.50

Receive, review and respond to correspondence
from S. Reynolds regarding reassignment of file
to another claims examiner;

08/23/12

GTH

0.6

141.00

08/23/12

GTH

0.1

23.50

Correspondence to S. Reynolds regarding
attachments to correspondence from M.
Leniger-Sherratt regarding

08/23/12

GTH

0.4

94.00

Correspondence to H. Coleman regarding-

08/23/12

GTH

0.1

23.50

Receive and review correspondence from S.
Reynolds and M. Leniger-Sherratt regarding

08/23/12

GTH

1.6

376.00

08/24/12

GTH

0.4

94.00

Page 1 of 184

Hours

Amount

Description
Receive and analyze correspondence from S.
Reynolds, June 26, 2012 correspondence from J.
Huber's counsel to R. Dennis and others,
Lightforce USA Inc. Company Share Offer, Deed
of Non Disclosure, Non Competition and
Assignment;

Receive and analyze correspondence from M.
Leniger-Sherratt regarding

Opinion letter to S. Reynolds and M.
Leniger-Sherratt regarding-

Conference with T. McDermott regarding
assignment to defend all claims against
insured, liability issues, etc.;
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Date

Initials

08/27/12

GTH

0.3

70.50

09/13/12

GTH

0.8

188.00

09/18/12

GTH

2.2

517.00

09/19/12

GTH

2.1

493.50

Draft answer to complaint;

09/19/12

GTH

0.9

211.50

Correspondence to H. Coleman, M.
Leniger-Sherratt and T. McDermott regarding

09/19/12

GTH

0.3

70.50

Correspondence to H. Coleman, M.
Leniger-Sherratt and T. McDermott regarding

09/20/12

GTH

0.3

70.50

Correspondence to H. Coleman regarding-

09/20/12

GTH

1.3

305.50

Begin correspondence to M. Leniger-Sherratt
regarding

09/25/12

GTH

0.5

117.50

Receive and begin to review correspondence and
documents from M. Leniger-Sherratt regarding

09/26/12

GTH

0.4

94.00

Correspondence to M. Leniger-Sherratt regarding

09/26/12

GTH

0.1

23.50

Revise answer to complaint;

09/26/12

GTH

0.5

117.50

09/26/12

TMH

1.4

154.00

Page 2 of 184

Hours

Amount

Description
Correspondence to T. McDermott regarding scope
of representation;
Receive, review and respond to correspondence,
complaint and summons from H. Coleman regarding

Review and analyze complaint, plaintiff's
demand letter, correspondence and chronology of
events prepared by Lightforce, for purposes of
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Date

Initials

09/26/12

TMH

0.5

55.00

09/27/12

GTH

0.2

47.00

09/27/12

GTH

1.3

305.50

10/01/12

GTH

0.6

141.00

Correspondence to M. Leniger-Sherratt, R.
Dennis, H. Coleman and T. McDermott regarding

10/02/12

GTH

1.5

352.50

Continue to prepare for conference with M.
Leniger-Sherratt, H. Coleman, and R. Dennis;

10/03/12

GTH

2.7

634.50

Continue to review documents and prepare
checklist in preparation for conference with M.
Leniger-Sherratt, H. Coleman and R. Dennis
regarding

10/03/12

GTH

0.5

117.50

Complete correspondence to M. Leniger-Sherratt
regarding

10/03/12

GTH

3.1

728.50

Initial conference with R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

10/03/12

TMH

3.4

374.00

Extended telephone conference with R. Dennis,
M. Leniger-Sherratt, H. Coleman and G. Husch to

10/09/12

GTH

0.2

47.00

Page 3 of 184

Hours

Amount

Description
Identify persons with knowledge and additional
documentation to obtain necessary to evaluate
all claims alleged against defendant, in
preparation for client conference and witness
interviews;

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt regardinglll

Begin to prepare for conference with clients;

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-
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Date

Initials

10/09/12

GTH

0.2

47.00

Receive, review and respond to further
correspondence from M. Leniger-Sherratt
regarding

10/10/12

TMH

0.4

44.00

Review and analyze list of proposed witnesses
and identify additional persons to interview as
potential trial witnesses, based upon
communications with clients;

10/10/12

TMH

0.1

11.00

Communicate with G. Husch to share analysis and
identification of additional persons to
interview as potential trial witnesses, based
upon communications with clients;

10/15/12

GTH

2.2

517.00

10/15/12

GTH

5.3

1,245.50

10/15/12

GTH

0.1

23.50

10/16/12

GTH

1.8

423.00

10/16/12

GTH

10.4

2,444.00

10/16/12

GTH

0.1

23.50

10/16/12

TMH

1.1

121.00

10/17/12

GTH

5.6

1,316.00

Return travel from Orofino, Idaho, to Boise,
Idaho;

10/19/12

GTH

0.6

141.00

Correspondence to R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

Page 4 of 184

Hours

Amount

Description

Prepare for witness interviews of J. Daniels,
K. Stockdill, K. Brown, M. Cochran, B. Levi, M.
Forrest and K. Johnson;
Travel from Boise, Idaho, to Orofino, Idaho,
for witness interviews;
Correspondence to M. Leniger-Sherratt regarding

Continue to prepare for witness interviews;
Conferences with R. Dennis, M.
Leniger-Sherratt, J. Daniels, H. Coleman, K.
Stockdill, K. Johnson, C. Runia and L. Bradley
regarding
Correspondence to M. Leniger-Sherratt regarding
and
receive and review correspondence from M.
Leniger-Sherratt to H. Coleman regardingPrepare potential questions for witness
interviews of Lightforce employees, to be
conducted by G. Husch onsite in Orofino;
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Date

Initials

10/22/12

GTH

0.1

23.50

10/22/12

GTH

0.3

70.50

10/22/12

GTH

0.6

141.00

10/22/12

GTH

0.3

70.50

10/22/12

GTH

0.3

70.50

10/30/12

GTH

0.3

70.50

11/12/12

GTH

0.8

188.00

11/13/12

TMH

0.2

22.00

Review and respond to correspondence from
client regarding

11/19/12

GTH

0.1

23.50

Correspondence to R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

11/19/12

GTH

0.1

23.50

Receive and review request for trial setting;

11/20/12

GTH

0.3

70.50

Analyze discovery issues;

11/20/12

TMH

1.8

198.00

11/20/12

TMH

0.1

11.00

Page 5 of 184

Hours

Amount

Description

-

Receive, review and respond to correspondence
from H. Coleman regarding

I nterview of M. Cochran with M.
Leniger-Sherratt;
Interview of K. Brown with M. Leniger-Sherratt;

-

Conference with M. Leniger-Sherratt, H. Coleman
and R. Dennis regarding

Receive and analyze correspondence from M.
Leniger-Sherratt regarding-

Receive and analyze correspondence and document
preservation notice from M. Leniger-Sherratt;
Receive and analyze plaintiff's
interrogatories, requests for production of
documents and things, and requests for
admissions;

Review and analyze plaintiff's discovery
requests to Lightforce (21 requests for
production, 15 interrogatories, and 51 requests
for admission), for purposes o

Prepare correspondence to H. Coleman (Idaho
client contact) with Lightforce regarding
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Date

Initials

11/21/12

TMH

1.2

132.00

Review and analyze complaint and answer
juxtaposed with requests for admission to

11/21/12

TMH

1.5

165.00

Prepare responses and objections to 51 requests
for admission propounded by plaintiff;

11/26/12

TMH

0.3

33.00

Prepare response to plaintiff's request for
trial setting;

11/26/12

TMH

0.2

22.00

Review and analyze Idaho Rule of Civil
Procedure 40 regarding requirements for
submission of response to request for trial
setting;

11/29/12

TMH

0.1

11.00

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) with Lightforce

11/30/12

TMH

0.5

55.00

Conference with H. Coleman (Idaho client
contact) with Lightforce regarding

12/01/12

TMH

0.6

66.00

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) with Lightforce
regarding

12/01/12

TMH

1.2

132.00

Prepare objections and responses to plaintiff's
request for production of documents (1-21);

12/01/12

TMH

2.2

242.00

Prepare answers and objections to
interrogatories (1-15);

12/03/12

TMH

0.4

44.00

Analysis of definitions section (performance
issues and summary dismissal) of plaintiff's
noncompetition agreement, for purposes of

12/03/12

TMH

0.2

22.00

Correspond with R. Dennis (Australia client
contact), owner of Lightforce USA, regarding

Page 6 of 184

Hours

Amount

Description
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Date

Initials

12/03/12

TMH

0.2

22.00

Correspond with M. Leniger-Sherratt (Australia
client contact), Lightforce USA Group General

12/03/12

TMH

0.1

11.00

Prepare follow-up correspondence with H.
Coleman of Lightforce USA regarding

12/03/12

GTH

1.1

258.50

12/04/12

GTH

0.1

23.50

Conference with clerk of court regarding
scheduling hearing;

12/04/12

GTH

0.1

23.50

Further conference with clerk of court
regarding scheduling hearing;

12/04/12

GTH

0.1

23.50

Conference with M. Griffin's chambers regarding
cancellation of scheduling conference;

12/04/12

GTH

0.2

47.00

12/04/12

GTH

0.1

23.50

12/04/12

GTH

0.1

23.50

12/04/12

TMH

0.6

66.00

12/04/12

TMH

0.6

66.00

Page 7 of 184

Hours

Amount

Description

Review and revise answers to interrogatories,
responses to requests for production of
documents, and responses to requests for
admissions;

-

Conference with H. Coleman regarding-

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

Receive, review and respond to further
correspondence from M. Leniger-Sherratt
regarding

-

Series of telephone conferences with H. Coleman
of Lightforce regarding

Review and analyze issues concerning
confidential and proprietary nature of
Lightforce's business records, for purposes of
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Date

Initials

12/05/12

TMH

0.1

11.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact} regarding

12/05/12

TMH

0.1

11.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact} regarding

12/05/12

TMH

0.8

88.00

Revise objections and responses to requests for
admissions, objections to interrogatories, and
objections to requests for production of
documents, in light o

12/05/12

GTH

0.5

117.50

Conference with M. Leniger-Sherratt regarding

12/05/12

GTH

1.8

423.00

Revise discovery responses;

12/06/12

GTH

0.6

141.00

Receive and review correspondence from M.
Leniger-Sherratt r e g a r d i n g -

12/06/12

GTH

0.1

23.50

Communication with plaintiff's attorney's
office regarding extension of time until
January 15th to respond to discovery requests;

12/06/12

GTH

0.4

94.00

Revise objections to interrogatories and
requests for production of documents and
things;

12/06/12

TMH

0.1

11.00

Prepare follow-up correspondence to M.
Leniger-Sherratt (Australia client contact}
regarding

12/06/12

TMH

0.3

33.00

Review and analyze communications from M.
Leniger-Sherratt (Australia client contact} and
R. Dennis (Australia client contact) regarding

12/07/12

GTH

0.1

23.50

Receive and review communication from
plaintiff's attorney's office regarding
discovery responses;
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Hours

Amount

Description
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Date

Initials

12/07/12

GTH

0.1

23.50

Receive and review scheduling order from M.
Griffin;

12/07/12

GTH

0.1

23.50

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding-

12/07/12

GTH

0.1

23.50

Communication from plaintiff's attorney's
office regarding discovery responses;

12/11/12

TMH

0.2

22.00

Review and analyze correspondence from M.
Leniger-Sherratt (Australia client contact)
regarding

12/11/12

TMH

0.1

11.00

Prepare correspondence to H. Coleman (Idaho
client contact) requesting

12/17/12

TMH

0.1

11.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact) regarding

12/20/12

GTH

0.1

23.50

Communication from and to opposing counsel
regarding filing of amended complaint to add
claims against R. Dennis regarding real
property agreement;

12/20/12

GTH

0.1

23.50

Correspondence to M. Leniger-Sherratt regarding

12/27/12

TMH

1.7

187.00

12/27/12

TMH

0.2

22.00

Prepare responsive correspondence to M.
Leniger-Sherratt (Australia client contact)
regarding

12/27/12

TMH

0.1

11.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding
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Hours

Amount

Description

Prepare first set of discovery requests to
plaintiff (17 interrogatories and 15 requests
for production);
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Date

Initials

12/31/12

TMH

0.3

33.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact) regarding

12/31/12

TMH

0.3

33.00

Inventory records, responsive to plaintiff's
discovery requests, provided by client, for
purposes of

12/31/12

TMH

0.1

11.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

12/31/12

TMH

0.1

11.00

Prepare responsive correspondence to M.
Leniger-Sherratt (Australia client contact)
regarding

01/03/13

TMH

0.2

22.00

Review correspondence from H. Coleman (Idaho
client contact) (Idaho client contact)

01/03/13

TMH

0.2

22.00

Prepare responsive correspondence to H. Coleman
(Idaho client contact) regarding

01/03/13

TMH

0.5

55.00

Review of client records and notes in
preparation for interview with H. Coleman
(Idaho client contact) regarding
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Hours

Amount

Description
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Date

Initials

01/03/13

TMH

1.0

110.00

01/03/13

GTH

0.3

70.50

Review documents for production;

01/04/13

TMH

0.2

22.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact) requesting

01/04/13

TMH

0.2

22.00

Correspond with H. Coleman (Idaho client

01/07/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

01/07/13

GTH

0.1

23.50

01/09/13

GTH

0.3

70.50

01/09/13

GTH

1.6

376.00

Conference with R. Dennis and H. Coleman

01/09/13

TMH

3.6

396.00

Review and analyze client records (2000-2010
tax returns, 2007-2012 financial statements,
Lightforce's employee manual, 2009-2012
property tax bills, various iterations
plaintiff's non-disclosure agreement and
correspondence between company members and
counsel regarding form of non-disclosure
agreement), for purposes of
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Hours

Amount

Description
Conference with H. Coleman (Idaho client
contact) regarding

-

Receive, review and respond to correspondence
from H. Coleman regarding conferenc~
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Date

Initials

01/09/13

TMH

1.7

187.00

Conference with G. Husch, R. Dennis (Australia
client contact) and H. Coleman (Idaho client

01/11/13

TMH

0.2

22.00

Prepare stipulation for entry of protective
order, for purposes of protecting the
defendant's confidential business information;

01/11/13

TMH

0.0

0.00

01/14/13

TMH

2.2

242.00

01/19/13

TMH

0.0

0.00

01/24/13

GTH

0.1

23.50

01/24/13

GTH

1.6

376.00

Draft proposed protective order;

01/25/13

GTH

0.7

164.50

Revise protective order;

01/25/13

GTH

1.6

376.00

Review client documents for production
including NFO's personnel file regarding J.
Huber, NFO employee handbook and some of NFO's
financial statements;
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Hours

Amount

Description

Prepare proposed protective order together with
acknowledgement thereof for use by third
parties receiving protected information, for
purposes of protecting the defendant's
confidential business information;
Review and analyze client records (board
reports modified at plaintiff's direction and
related correspondence between company members,
margin analysis reports and related
correspondence, Naval contracts and invoices,
documents relating to performance management of
plaintiff by the company), for purposes of

Revise proposed protective order to include an
additional category of protected information
(attorneys eyes only), for purposes of

Receive and review correspondence from
plaintiff's attorney regarding document
production;
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Date

Initials

01/25/13

TMH

0.0

0.00

01/25/13

TMH

0.0

0.00

01/27 /13

TMH

5.8

638.00

01/27 /13

TMH

0.3

33.00

01/27/13

GTH

5.8

1,363.00

01/27/13

GTH

0.4

94.00

Correspondence to R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

01/28/13

GTH

0.3

70.50

Revise correspondence to R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

01/28/13

GTH

0.5

117.50

01/28/13

GTH

0.4

94.00
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Hours

Amount

Description

Review draft protective order, in light of

Additional review of records provided by client
(Australia and Idaho client contacts) for

Prepare correspondence to R. Dennis
(Australia), M. Leniger-Sherratt (Australia),
and H. Coleman (Idaho) regarding

Complete review and analysis of client's
documents (including but not limited to e-mails
and 2009-2011 minutes of board of directors'
meetings) in preparation for production to
plaintiff's attorney;

Analyze different versions of Deed of Non
Disclosure, Non Competition and Assignment;
Correspondence to M. Leniger-Sherratt regarding
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Date

Initials

01/28/13

GTH

0.1

23.50

01/28/13

GTH

0.7

164.50

01/28/13

TMH

0.4

44.00

Prepare correspondence to R. Dennis, M.
Leniger-Sherratt, and H. Coleman regarding

01/28/13

TMH

0.8

88.00

Pre pa ration of records (AOOOl-711) for
designation by client as Protected Information
or Restricted Information under the protective

01/28/13

TMH

1.1

121.00

01/29/13

GTH

0.3

70.50

01/29/13

GTH

0.4

94.00

Correspondence to T. McDermott regarding

01/29/13

GTH

0.3

70.50

Continue to analyze issues regarding

01/30/13

GTH

0.3

70.50

Conference with plaintiff's attorney regarding
protective order, written discovery and
deposition issues;

01/30/13

TMH

0.4

44.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact) regarding
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Hours

Amount

Description
Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

Review and revise answers to interrogatories;

Research records of the U.S. Patent and
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Date

Initials

01/30/13

TMH

0.9

99.00

Prepare correspondence to H. Coleman (Idaho
client contact) regarding

01/31/13

TMH

0.1

11.00

Review correspondence from H. Coleman (Idaho
client contact) regarding

01/31/13

TMH

0.9

99.00

Review of client records and notes of

01/31/13

GTH

0.1

23.50

Receive and review plaintiff's second requests
for production of documents;

01/31/13

GTH

0.1

23.50

Correspondence to T. McDermott et al regarding

01/31/13

GTH

0.2

47.00

Receive and analyze correspondence and proposed
revisions to protective order from plaintiff's
attorney;

01/31/13

GTH

0.6

141.00

Revise defendants' answers to plaintiff's
interrogatories;

02/01/13

GTH

0.8

188.00

Revise answers to interrogatories;

02/01/13

TMH

0.3

33.00

Prepare correspondence to R. Dennis
(Australia), M. Leniger-Sherratt (Australia),

02/04/13

TMH

0.6

66.00

Prepare responsive correspondence to M.
Leniger-Sherratt (Australia client contact)
regarding
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Hours

Amount

Description
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Date

Initials

02/04/13

TMH

0.2

22.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

02/04/13

TMH

0.3

33.00

Revise answers to interrogatory numbers 3, 10,
12, 13 and 15, in light of

02/04/13

TMH

0.5

55.00

Prepare an outline of major factors for
plaintiff's termination for use in

02/04/13

TMH

0.2

22.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

02/04/13

GTH

3.3

775.50

02/04/13

GTH

0.3

70.50

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding

02/04/13

GTH

0.1

23.50

Revise proposed answer to interrogatory no. 12;

02/04/13

GTH

0.1

23.50

Draft proposed revision to answer to
interrogatory no. 13;

02/04/13

GTH

0.7

164.50

02/04/13

GTH

0.1

23.50
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Hours

Amount

Description

Analyze issues regarding answers to
interrogatories;

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding
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Date

Initials

02/04/13

GTH

0.4

94.00

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

02/04/13

GTH

1.0

235.00

Receive, review and respond to correspondence
from R. Dennis regarding

02/04/13

GTH

0.1

23.50

02/04/13

GTH

0.5

117.50

02/04/13

AJR

0.4

70.00

02/04/13

AJR

0.9

157.50

Research and review the issue of certain
defense for answer to amended complaint and
provide brief summary of case law addressing
the same;

02/05/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
stipulated protective order;

02/05/13

GTH

0.3

70.50

02/05/13

GTH

0.3

70.50

02/05/13

GTH

0.1

23.50

02/05/13

GTH

0.8

188.00
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Hours

Amount

Description

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding

Correspondence to M. Leniger-Sherratt regarding

Receive and review e-mail from G. Husch
regarding

Correspondence to plaintiff's attorney
regarding

Receive, review and respond to correspondence
from H. Coleman regarding
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Date

Initials

02/05/13

TMH

1.3

143.00

02/05/13

TMH

0.2

22.00

Review correspondence from H. Coleman (Idaho
client contact) responding to our inquiries

02/05/13

TMH

0.2

22.00

Review correspondence from H. Coleman (Idaho
client contact) and M. Leniger-Sherratt
(Australia client contact) regarding

02/06/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

02/07/13

TMH

0.1

11.00

Telephone conference with T. McDermott
regarding

02/14/13

TMH

0.1

11.00

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) regarding

02/14/13

TMH

0.2

22.00

Correspond with M. Leniger-Sherratt (Australia
client contact) regarding
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Hours

Amount

Description

Telephone conference with H. Coleman {Idaho
client contact) regarding
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Date

Initials

02/14/13

TMH

0.2

22.00

Revise discovery responses in light of client's

02/14/13

TMH

1.6

176.00

Review client records (LFOOOOl-712} for
privilege and confidential information, prior
to production of records in response to
plaintiff's discovery requests;

02/14/13

TMH

0.5

55.00

Redact privileged and confidential information
from client records (LFOOOOl-712), prior to
production of records in response to
plaintiff's discovery requests;

02/14/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding discovery
responses;

02/15/13

GTH

0.3

70.50

Finalize client's answers to interrogatories;

02/15/13

GTH

0.2

47.00

Finalize client's responses to requests for
production of documents;

02/15/13

GTH

0.2

47.00

Correspondence to plaintiff's attorney
regarding discovery responses and other issues;

02/15/13

GTH

0.1

23.50

Further correspondence to plaintiff's attorney
regarding discovery responses and receive and
review correspondence from plaintiff's attorney
regarding same;

02/15/13

TMH

0.5

55.00

Prepare privilege log for documents withheld
from production for privilege or those
containing confidential information of client's
employees unrelated to this lawsuit, in
conformance with Idaho Rule of Civil Procedure
26(b)(5)(A);

02/15/13

TMH

0.2

22.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

02/15/13

TMH

2.2

242.00
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Hours

Amount

Description

Mark series of client records designated by
client as containing "protected information"
under the terms of the parties' protective
order;
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Date

Initials

02/19/13

TMH

0.4

44.00

Prepare objections and responses to plaintiff's
second set of requests for production of
documents;

02/19/13

TMH

0.3

33.00

Remove premium invoice and other non-policy
pages from insurance policy, in preparation for
production to plaintiff's counsel;

02/21/13

TMH

0.2

22.00

Prepare additional follow-up correspondence to
H. Coleman (Idaho client contact) regarding

02/21/13

TMH

0.2

22.00

Prepare correspondence to Chubb Forms Ordering

02/21/13

TMH

0.2

22.00

Correspond with H. Coleman (Idaho client

02/21/13

TMH

0.2

22.00

Correspond with M. Leniger-Sherratt (Australia

02/22/13

TMH

0.1

11.00

Correspond with H. Coleman (Idaho client
contact) regarding

02/22/13

TMH

0.1

11.00

Correspond with H. Coleman (Idaho client
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Hours

Amount

Description
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Date

Initials

02/22/13

TMH

0.1

11.00

02/22/13

AJR

2.3

402.50

02/26/13

AJR

2.1

367.50

Review and analysis of application of

02/26/13

AJR

1.7

297.50

Prepare research memorandum of law analyzing

02/27 /13

GTH

0.4

94.00

Receive and analyze and revise memorandum
regarding

02/27/13

GTH

0.3

70.50

Finalize response to plaintiff's second
requests for production and review
documentation prior to production;

02/27/13

TMH

0.1

11.00

Respond to correspondence from M.
Leniger-Sherratt (Australia client contact)
regarding

02/28/13

TMH

0.3

33.00

Correspond with Judge Griffin's chambers
regarding scheduling order and trial, in light
of current 1 day setting;

02/28/13

TMH

0.7

77.00

Review research memorandum regarding

03/11/13

GTH

0.8

188.00

03/12/13

GTH

0.1

23.50
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Hours

Amount

Description
Review plaintiff's life insurance policies,
paid for by Lightforce, and the beneficiary of
which was changed by plaintiff without
knowledge or permission of Lightforce, for
purposes of

-

Finalize research, review and analysis of

Begin draft client's interrogatories and
requests for production of documents and things
to plaintiff;
Receive and review correspondence from
plaintiff's attorney regarding depositions;
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Date

Initials

03/12/13

GTH

0.1

23.50

Correspondence to H. Coleman, M.
Leniger-Sherratt and R. Dennis regarding

03/12/13

GTH

0.2

47.00

Receive, review and respond to correspondence
from H. Coleman regarding

03/18/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman r e g a r d i n g -

03/18/13

GTH

0.3

70.50

03/18/13

GTH

0.1

23.50

03/19/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding
depositions;

03/19/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from plaintiff's attorney
regarding depositions of parties;

03/19/13

GTH

0.1

23.50

03/19/13

GTH

0.5

117.50

03/19/13

GTH

0.4

94.00

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

03/22/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

04/01/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding location of
depositions of parties;

04/01/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from plaintiff's attorney
regarding location for parties' depositions and
court reporter;
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Hours

Amount

Description

-

Further correspondence to H. Coleman regarding

Receive, review and respond to further
correspondence from H. Coleman regarding
- n d receive and review
correspondence from H. Coleman regarding

-

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding-

Complete draft of interrogatories and requests
for production of documents and things to
plaintiff;
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Date

Initials

04/01/13

GTH

0.1

23.50

04/02/13

GTH

0.1

23.50

04/02/13

GTH

0.1

23.50

Correspondence to plaintiff's attorney
regarding W. Borkett deposition and court
reporter availability;

04/09/13

GTH

0.2

47.00

Receive and review plaintiff's notices of
depositions duces tecum for depositions of H.
Coleman, R. Dennis, M. Leniger-Sherratt and W.
Borkett;

04/09/13

GTH

0.7

164.50

Plan defense strategy in response to
plaintiff's notices of depositions duces tecum
for depositions of H. Coleman, R. Dennis, M.
Leniger-Sherratt and W. Borkett;

04/09/13

TMH

0.9

99.00

Prepare timeline of significant events during
plaintiff's employment with the company, for

04/09/13

TMH

2.4

264.00

Review and analyze documents produced in
discovery (NFOOOOl-712) for purposes of
preparing a timeline of significant events

04/11/13

TMH

1.8

198.00

Continue review and analysis of documents
produced in discovery (NFOOOOl-712) for

04/11/13

TMH

0.5

55.00

04/15/13

TMH

0.2

22.00
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Hours

Amount

Description
Correspondence to H. Coleman regarding
and receive and
review correspondence from H. Coleman regarding

-

Receive, review and respond to correspondence
from H. Coleman regarding

Continue preparation of timeline of significant
events during plaintiff's employment with the
company, for purposes of

-

Correspond with H. Coleman {Idaho client
contact) concerning
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Date

Initials

04/15/13

TMH

0.2

22.00

04/15/13

GTH

0.8

188.00

04/16/13

TMH

0.2

22.00

Telephone conference with H. Coleman (Idaho

04/16/13

TMH

0.3

33.00

Review motion to amend complaint, memorandum in
support, and affidavit of counsel, wherein
plaintiff seeks to include three additional
causes of action;

04/17/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
stipulation to amend complaint and answer;

04/18/13

GTH

0.9

211.50

04/19/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

04/19/13

GTH

0.1

23.50

Receive and review plaintiff's notice of
hearing on motion to amend complaint;

04/19/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
stipulation to amend complaint and answer;

04/23/13

GTH

0.2

47.00
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Hours

Amount

Description
Correspond with R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman (Idaho client contact) regarding

Receive and analyze plaintiff's motion to amend
complaint, memorandum of law in support of
motion amend complaint and affidavit of counsel
in support of motion to amend complaint;

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding
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Date

Initials

04/23/13

GTH

0.5

117.50

04/23/13

GTH

0.1

23.50

04/23/13

GTH

0.3

70.50

04/26/13

GTH

0.3

70.50

04/26/13

GTH

0.7

164.50

04/26/13

TMH

0.1

11.00

Prepare correspondence to H. Coleman (Idaho
client contact) regarding

04/26/13

TMH

0.1

11.00

Prepare correspondence to R. Dennis (Australia
client contact), M. Leniger-Sherratt (Australia
client contact), and H. Coleman {Idaho client
contact) regarding

04/26/13

TMH

0.3

33.00

Review correspondence from plaintiff's counsel
regarding

04/26/13

TMH

0.4

44.00

Review company records produced in discovery in
light of plaintiff's counsel's correspondence
regarding incomplete 2010 tax return, missing
2012 tax return, and missing backup
documentation for tax returns and balance
sheets;

Hours

Amount

Description
Receive, review and respond to correspondence
from T. McDermott regarding

-

Receive and review correspondence from T.
McDermott regarding s t i p u l a t i o ~

D raft stipulation and order for amendment of
pleadings;
Receive and review plaintiff's answers to
interrogatories and responses to requests for
production of documents;
Receive, review and respond to plaintiff's
demand for supplemental production of tax
returns and financial information;
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Date

Initials

04/30/13

TMH

0.2

22.00

05/02/13

TMH

1.2

132.00

05/02/13

TMH

0.6

66.00

Research civil and criminal records of
Lightforce employee who allegedly sold
marijuana to plaintiff, in preparation for

05/02/13

TMH

0.5

55.00

Research regarding plaintiff's presence in the
Orofino community, in preparation for

05/02/13

TMH

0.3

33.00

05/02/13

GTH

1.2

282.00

05/03/13

TMH

0.8

88.00

Review documents produced by plaintiff
(JEHOOOl-136) in response to discovery
requests;

05/03/13

TMH

0.1

11.00

Review plaintiff's supplemental responses to
requests for production of documents nos. 3, 7
and 9;

05/03/13

TMH

0.1

11.00

Prepare correspondence to R. Dennis (Australia
client contact), M. Leniger-Sherratt (Australia
client contact), and H. Coleman (Idaho client

05/06/13

GTH

0.5

117.50

Hours

Amount

Description
Correspond with H. Coleman (Idaho client

Participate in telephone conference with R.
Dennis (Australia client contact), M.
Leniger-Sherratt (Australia client contact), H.
Coleman (Idaho client contact) and G. Husch to

Conference with H. Coleman, R. Dennis and M.
Leniger-Sherratt regarding

Begin to prepare litigation budget;

1568

Page 26 of 184

Client:3127486.1

13782.0253 - Jeff Huber v. Lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Date

Initials

05/06/13

GTH

1.2

282.00

Begin to draft summary of case and parties'
arguments;

05/06/13

GTH

3.4

799.00

Begin to review documents produced by
defendant, in preparation for

05/07/13

GTH

0.5

117.50

Receive and analyze plaintiff's second set of
requests for production of documents and
things;

05/07/13

GTH

2.8

658.00

05/07/13

GTH

2.1

493.50

05/07/13

GTH

1.3

305.50

Conference with M. Leniger-Sherratt, R. Dennis
and H. Coleman regarding

05/07/13

TMH

1.4

154.00

Correspond (e-mail and telephone) with H.
Coleman (Idaho client contact) and M.
Leniger-Sherratt (Australia client contact)
regarding

05/07/13

TMH

2.2

242.00

Review witness preparation materials in
anticipation of upcoming depositions and
identify key areas for discussion with
witnesses;

05/07/13

TMH

1.3

143.00

Telephone conference with H. Coleman (Idaho
client contact), R. Dennis (Australia client
contact), M. Leniger-Sherratt (Australia
client contact), and G. Husch regarding

Hours

Amount

Description

-

Continue to review documents produced by
defendant, in preparation f o r -

Begin to prepare deposition checklist for
deposition of plaintiff;
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Date

Initials

05/07/13

TMH

1.1

121.00

05/08/13

TMH

1.7

187.00

05/08/13

GTH

6.1

1,433.50

Hours

Amount

Description

Review documents exchanged in discovery and
identify

Continue to prepare checklist for deposition of

J. Huber;
05/09/13

GTH

2.1

493.50

Continue to draft checklist for deposition of
J. Huber;

05/09/13

AJR

0.7

122.50

Receive and review proposed amended complaint
with ERISA enforcement claim;

05/09/13

AJR

1.2

210.00

Review ERISA rules and exemptions regarding
Top-Hat unfunded deferred compensation claims,
applicability of ERISA and potential authority
to remove and express preemption of state law
causes of action as well as exposure to ERISA
liability;

05/09/13

TMH

0.3

33.00

Prepare supplemental discovery responses to
request for production nos. 12-14 and 16-17,
for purposes of producing 2012 tax return
(recently completed);

05/09/13

TMH

0.2

22.00

Identify and review client records designated
by client (NF00752-816) as containing
protected information under the terms of the
parties' protective order;

05/09/13

TMH

0.2

22.00

Correspond with H. Coleman (Idaho client

05/09/13

TMH

0.2

22.00

Review client records (LF0752-816) for
privilege and confidential information, prior
to production of records in response to
plaintiff's discovery requests;

05/09/13

TMH

0.4

44.00

Review documents exchanged in discovery
regarding
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Date

Initials

05/09/13

TMH

0.2

22.00

Review and revise summary of case and parties,
for purposes o

05/10/13

TMH

0.4

44.00

Analyze documents exchanged in discovery and
pleadings on file, identifying

05/10/13

TMH

0.4

44.00

Preparation of select materials, exchanged in
discovery, for review by clients in preparation
for upcoming depositions;

05/10/13

TMH

0.8

88.00

Review of financial records regarding-

05/10/13

TMH

0.4

44.00

Analyze documents exchanged in discovery and
pleadings on file, identifying key information
pertaining to

05/10/13

TMH

0.4

44.00

Analyze documents exchanged in discovery and
pleadings on file, identifying key information
pertaining to

05/10/13

TMH

0.2

22.00

Analyze documents exchanged in discovery and
pleadings on file, identifying key information

05/10/13

TMH

0.6

66.00

Continue review of documents exchanged in
discovery and identify potential exhibits for
deposition of plaintiff;

05/10/13

TMH

0.8

88.00

Identify and preparation of particular records
for use by G. Husch during out-of-town
depositions of multiple witnesses;

05/10/13

AJR

0.1

17.50

Research and review when 30 day removal begins
where amended complaint has yet to be filed;

05/10/13

AJR

0.2

35.00

Analyze research task addressing ERISA issues/
litigation strategy;

05/10/13

AJR

0.2

35.00

Hours

Amount

Description
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Date

Initials

Hours

Amount

05/10/13

AJR

1.3

227.50

05/10/13

GTH

8.1

1,903.50

Continue to prepare checklist for deposition of
J. Huber;

05/11/13

GTH

0.3

70.50

Receive, review and respond to e-mails from H.
Coleman regarding

05/11/13

GTH

4.2

987.00

Continue to prepare for depositions of R.
Dennis, M. Leniger-Sherratt, H. Coleman and W.
Barkett;

05/11/13

GTH

4.3

1,010.50

Continue to prepare for deposition of J. Huber;

05/12/13

GTH

6.5

1,527.50

Travel from Boise, Idaho, to Orofino, Idaho;

05/12/13

GTH

0.7

164.50

05/12/13

GTH

1.3

305.50

05/13/13

GTH

2.0

470.00

05/13/13

GTH

8.8

2,068.00

05/13/13

TMH

0.2

22.00

05/13/13

TMH

1.1

121.00

05/13/13

TMH

0.1

11.00

Review correspondence from H. Coleman (Idaho
client contact) regarding

05/13/13

TMH

0.7

77.00

Review and revise outline for deposition of
plaintiff;

Description
Continue research regarding ERISA coverage for
nonqualified executive compensation planning,
limitation of remedies, and potential
preemption of state law causes of action and
removal;

Conference with H. Coleman and W. Barkett

Conferences with H. Coleman, W. Barkett, M.
Leniger-Sherratt and R. Dennis regarding

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

Research regarding plaintiff's claims in the
industry concerning his creation and ownership
of the Nightforce business, for purposes of
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Hours

Description

Date

Initials

Amount

05/14/13

GTH

0.8

188.00

05/14/13

GTH

7.7

1,809.50

05/14/13

GTH

1.5

352.50

Conference with clients r e g a r d i n g -

05/14/13

GTH

0.5

117.50

Conferences with W. Barkett, H. Coleman, M.
Leniger-5herratt and R. Dennis regarding

05/14/13

GTH

0.8

188.00

Receive and begin to review correspondence and
documents from M. Leniger-5herratt regarding

05/15/13

GTH

0.5

117.50

Continue to review correspondence and documents
from M. Leniger-5herratt regarding

05/15/13

GTH

0.4

94.00

05/15/13

GTH

6.4

1,504.00

05/15/13

GTH

0.7

164.50

Further conference with W. Borkett regarding

05/15/13

GTH

0.3

70.50

Conference with M. Leniger-5herratt regarding

05/15/13

GTH

0.5

117.50

05/15/13

GTH

2.7

634.50

05/15/13

GTH

1.5

352.50

05/15/13

GTH

0.1

23.50

05/15/13

GTH

0.1

23.50

Continue to prepare for plaintiff's deposition;
Depose plaintiff of J. Huber;

Review notes regarding
Attend and defend deposition of R. Dennis;

Analyze issues regarding documents produced by
W. Borkett;

-

Conference with R. Dennis, M. Leniger-5herratt,
and H. Coleman regarding

Review documents produced by W. Borkett for
production to plaintiff's attorney;
Conference with H. Coleman r e g a r d i n g -
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Date

Initials

05/15/13

TMH

0.4

44.00

Additional review of plaintiff's discovery
requests and duces tecum deposition notices in
light of discovery of additional, potentially
responsive documents in possession of W.
Borkett;

05/15/13

TMH

0.4

44.00

Analyze Idaho Rules of Civil Procedure and

05/15/13

TMH

0.3

33.00

Conduct interview of Lightforce employee W.
Barkett concerning

05/15/13

TMH

1.6

176.00

Review and analyze W. Borkett's files relative
to J. Huber, for purposes of producing the same
in response to plaintiff's deposition duces
tecum request;

05/15/13

TMH

0.2

22.00

Review the parties' protective order relative
to designation of W. Borkett's files as
protected or restricted information, for
purposes of producing the same in response to
plaintiff's deposition duces tecum request;

05/15/13

TMH

0.3

33.00

Identify and review W. Borkett's files as
protected information under the terms of the
parties' protective order, for purposes of
producing the same in response to plaintiff's
deposition duces tecum request;

05/15/13

TMH

0.2

22.00

05/16/13

GTH

1.9

446.50

05/16/13

GTH

4.6

1,081.00

05/16/13

GTH

0.5

117.50
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Hours

Amount

Description

Further preparation of M. Leniger-Sherratt for
deposition;
Attend and defend deposition of M.
Leniger-Sherratt;

-

Analyze issues regarding
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Hours

Date

Initials

Amount

Description

05/17/13

GTH

2.9

681.50

Attend and defend deposition of H. Coleman;

05/17/13

GTH

1.7

399.50

Attend and defend deposition of W. Borkett;

05/17/13

GTH

2.9

681.50

Travel from Orofino, Idaho, to McCall, Idaho to
attend and defend depositions;

05/18/13

GTH

2.1

493.50

Travel from McCall, Idaho, to Boise, Idaho to
attend and defend depositions;

05/20/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

05/20/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from W. Borkett regarding

05/20/13

GTH

4.6

1,081.00

05/20/13

TMH

0.9

99.00

Review Lightforce tax returns and financial
statements for 2000-2012 and identify

05/21/13

TMH

0.1

11.00

Identify additional documents provided by
Lightforce employee W. Borkett as protected
information under the terms of the parties'
protective order, for purposes of producing the
same in response to plaintiff's deposition
duces tecum request and in conformance with the
duty to supplement under IRCP 26(e);

05/21/13

TMH

0.1

11.00

Review and analyze the additional document
provided by Lightforce employee W. Borkett, for
purposes of producing the same in response to
plaintiff's deposition duces tecum request and
in conformance with the duty to supplement
under IRCP 26(e);

05/21/13

TMH

0.3

33.00

Prepare correspondence to plaintiff's counsel
regarding additional document provided by
Lightforce employee W. Borkett, in response to
plaintiff's deposition duces tecum request and
in conformance with duty to supplement under
IRCP 26(e);

Continue to draft case summary;
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Date

Initials

05/21/13

GTH

3.9

916.50

Continue to revise summary of parties'
arguments and legal issues to be researched;

05/21/13

AJR

2.1

367.50

Begin drafting research memorandum of law
addressing

05/21/13

AJR

2.0

350.00

Finish research and review of ERISA provisions
and controlling case law authority addressing
test for whether severance contract qualifies
as Top-Hat Plan for ERISA, scope of preemption
of state law causes of action and enforcement
provisions;

05/22/13

AJR

1.3

227.50

Review and analysis of J. Huber's newly
proposed ERISA Claims to determine if Offer of
Shares constitutes ERISA plan, Top-Hat Plan or
general severance plan;

05/24/13

TMH

0.2

22.00

Prepare correspondence to H. Coleman (Idaho
client contact) concerning

05/26/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

05/28/13

TMH

0.1

11.00

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) regarding

05/28/13

TMH

0.7

77.00

Review and analyze plaintiff's additional
requests for production of documents (nos.
23-37), for purposes of developing responses
and objections thereto;

05/28/13

TMH

1.3

143.00

Hours

Amount

Description

Prepare objections and responses to plaintiff's
additional requests for production of documents
(nos. 23-37);
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Date

Initials

05/29/13

TMH

0.3

33.00

Conference with H. Coleman (Idaho client
contact) regarding

05/30/13

TMH

0.6

66.00

Correspond with H. Coleman (Idaho client
contact) (by telephone and e-mail) regarding

05/30/13

TMH

0.1

11.00

Review correspondence from R. Dennis regarding

05/30/13

TMH

0.5

55.00

Review plaintiff's amended complaint,
identifying newly asserted allegations and
causes of action;

05/31/13

TMH

1.2

132.00

Review transcript of the deposition of J.
Huber, for purposes o

05/31/13

AJR

0.8

140.00

Continue to finalize research memorandum of law
addressing

06/03/13

AJR

0.8

140.00

Review and revise memorandum addressing

06/03/13

AJR

0.4

70.00

06/03/13

GTH

0.2

47.00

06/03/13

GTH

2.2

517.00

06/03/13

TMH

0.2

24.00

Hours

Amount

Description

-

Conference with G. Husch r e g a r d i n g -

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

Continue to draft summary of case and parties'
arguments;
Respond to correspondence from M.
Leniger-Sherratt (Australia client contact)
regarding
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Hours

Amount

Description

Date

Initials

06/03/13

TMH

0.1

12.00

06/03/13

TMH

0.8

96.00

06/03/13

TMH

1.4

168.00

Review and revise summary of case and parties'

06/04/13

TMH

1.2

144.00

Draft additional facts to include in summary of
case and parties' arguments, for use in

06/04/13

TMH

1.3

156.00

Review and revise memorandum regarding

06/04/13

GTH

4.3

1,010.50

Continue to draft summary of case, parties'
arguments and issues to be researched;

06/04/13

GTH

0.3

70.50

Correspondence to R. Dennis, M.
Leniger-5herratt and H. Coleman regarding

06/04/13

AJR

0.3

52.50

Conference with T. Hudak concerning Research
Memorandum of Law addressing

06/04/13

AJR

0.8

140.00

Respond to correspondence from H. Coleman
(Idaho client contact) regarding

Review and revise memorandum to clarify
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Date

Initials

Hours

Amount

06/05/13

AJR

0.7

122.50

Identify and address heightened burden of proof
for plaintiffs bringing ERISA enforcement
action;

06/05/13

AJR

1.9

332.50

Finalize legal memorandum of law addressing

06/05/13

GTH

0.6

141.00

Analyze ERISA issues;

06/05/13

GTH

1.9

446.50

Revise draft of answer to amended complaint;

06/05/13

GTH

0.7

164.50

06/05/13

GTH

0.2

47.00

06/05/13

GTH

0.6

141.00

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

06/05/13

GTH

0.6

141.00

Receive, review and respond to correspondence
from H. Coleman regarding

06/05/13

GTH

1.3

305.50

Revise memorandum summarizing facts of case and
parties' arguments;

06/05/13

TMH

1.8

216.00

Description

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding
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Date

Initials

Hours

Amount

06/05/13

TMH

0.3

36.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

06/05/13

TMH

0.2

24.00

Review Idaho Rules of Civil Procedure and

06/05/13

TMH

0.1

12.00

Review correspondence from R. Dennis (Australia
client contact) regardin

06/05/13

TMH

0.2

24.00

Review proposed stipulation and order to extend
expert witness deadlines;

06/05/13

TMH

0.1

12.00

Review correspondence from H. Coleman (Idaho
client contact) regarding

06/06/13

TMH

0.6

72.00

Review and revise proposed answer to amended
complaint;

06/06/13

TMH

1.5

180.00

06/06/13

GTH

0.1

23.50

Description

Participate in conference call with R. Dennis
(Australia client contact), M. Leniger-Sherratt
(Australia client contact), H. Coleman {Idaho
client contact), and Gerry Husch to discuss

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding
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Date

Initials

Hours

Amount

06/06/13

GTH

0.1

23.50

06/06/13

GTH

0.4

94.00

06/06/13

GTH

1.3

305.50

06/06/13

GTH

0.1

23.50

06/06/13

AJR

1.3

227.50

Review and finalize amended answer to complaint
with addition of federal common law defenses
applicable to ERISA actions;

06/06/13

AJR

0.2

35.00

Conference with G. Husch r e g a r d i n g -

06/06/13

AJR

0.0

0.00

Review status e-mail with additional research
items;

06/07/13

GTH

0.0

0.00

Conference regarding upcoming deadlines to be met;

06/07/13

GTH

0.3

70.50

Review and finalize Answer to Amended Complaint
and cause to be filed with court;

06/10/13

GTH

0.1

23.50

Receive and respond to communication from H.
Coleman regarding

06/10/13

GTH

0.1

23.50

06/12/13

GTH

0.1

23.50

Receive and respond to correspondence from H.
Coleman regarding

06/12/13

GTH

0.8

188.00

Receive and respond to multiple e-mails to and
from M. Leniger-Sherratt and Hope Coleman
regarding

06/12/13

GTH

0.2

47.00

Telephone conference with opposing counsel
regarding mediation and upcoming depositions;

Description
Receive and review correspondence from R.
Dennis regarding-

-

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding-

Conference with M. Leniger-Sherratt, R. Dennis
and H. Coleman regarding

Review proposed Stipulation and Order with
respect to the expert disclosure deadlines;
sign the same and transmit to plaintiff's
counsel;
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Description

Amount

Hours

Date

Initials

06/12/13

GTH

1.0

235.00

06/12/13

TMH

0.3

36.00

Review correspondence from H. Coleman (Idaho
client contact) and M. Leniger-Sherratt
(Australia client contact) regarding

06/13/13

TMH

0.6

72.00

Review excerpts of deposition testimony of R.

06/13/13

GTH

0.1

23.50

06/13/13

GTH

0.5

117.50

06/14/13

GTH

0.1

23.50

Receive and review Order Extending Expert
Witness Disclosure Deadlines;

06/14/13

GTH

0.1

23.50

Receive and respond to correspondence from R.
Dennis regarding

06/14/13

GTH

0.2

47.00

06/14/13

GTH

2.5

587.50

06/14/13

TMH

0.5

60.00

Review audio recording of administrative
hearing concerning unemployment benefits of
former employee Scott Peterson, for purposes of

06/14/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client
contact) regarding
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Continue preparing memorandum summarizing case;

-

Receive and respond to e-mail from M.
Leniger-Sherratt regarding-

Receive and review e-mail from H. Coleman with

..

Receive and respond to correspondence from M.
Leniger-Sherratt regarding

Continued draft and revision of memorandum
summarizing facts of case;

1582
Client:3127486.1

13782.0253 - Jeff Huber v. Lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Description

Amount

Hours

Date

Initials

06/17/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

06/17/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client
contact), R. Dennis and M. Leniger-Sherratt
(Australia client contacts) regarding

06/17/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

06/17 /13

GTH

0.1

23.50

06/17/13

GTH

0.1

23.50

-

06/17/13

GTH

0.3

70.50

Revise summary of case to include information
regarding

06/17/13

GTH

0.3

70.50

Correspondence to H. Coleman, R. Dennis and M.
Leniger-Sherratt regarding revision of summary
of case to include information regarding

06/17/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from J. Thomson regarding

06/17/13

GTH

0.2

47.00

Receive, review and respond to correspondence
from H. Coleman regarding

06/17/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

Receive, review and respond to correspondence
from H. Coleman regarding

Revise summary of case to include changes
proposed by H. Coleman;

Ill
06/17/13

GTH

0.3

70.50

Revise summary of case to include changes
proposed by R. Dennis;

06/18/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from J. Thomson regarding
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Hours

Description

Date

Initials

Amount

06/18/13

GTH

0.3

70.50

Receive, review and respond to correspondence
from R. Dennis regarding

06/18/13

GTH

0.6

141.00

Correspondence to Employment Practice Group
regarding

06/18/13

TMH

0.2

24.00

06/19/13

GTH

0.9

211.50

06/19/13

GTH

0.5

117.50

06/19/13

GTH

0.2

47.00

06/19/13

GTH

0.2

47.00

Analyze issues regarding ERISA portion of
response to plaintiff's motion for partial
summary judgment and mediation;

06/19/13

GTH

0.3

70.50

Telephone conference with J. Thomson regarding

06/19/13

GTH

2.0

470.00

06/19/13

GTH

0.2

47.00

06/19/13

CCG

0.4

84.00

Correspond with H. Coleman (Idaho client
contact), R. Dennis and M. Leniger-Sherratt
(Australia client contacts) regarding

-

Conference with J. Thomson regarding-

Telephone conference with T. McDermott
regarding

Continued draft and revision of memorandum
summarizing facts of case;
Correspondence to and from mediator J. Huegli
regarding scheduling of mediation;
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Description

Amount

Hours

Date

Initials

06/20/13

GTH

0.3

70.50

06/20/13

GTH

1.0

235.00

06/20/13

GTH

0.3

70.50

Multiple e-mails to and from M.
Leniger-Sherratt regarding

06/20/13

GTH

0.1

23.50

Receive and respond to e-mail from opposing
counsel regarding scheduling of mediation with
J. Huegli;

06/20/13

GTH

0.2

47.00

Receive and respond to e-mail from M.
Leniger-Sherratt regarding

06/20/13

GTH

0.2

47.00

Correspondence to M. Leniger-Sherratt, R.

06/20/13

GTH

0.1

23.50

Receive and review correspondence from J.
Thomson regarding

06/20/13

GTH

0.2

47.00

Continued discussions regarding retention of
experts;

06/20/13

GTH

0.4

94.00

Begin to prepare list of action items;

06/20/13

AJR

0.8

140.00

06/21/13

AJR

0.8

140.00

06/24/13

AJR

0.6

105.00

06/24/13

GTH

0.1

23.50

Telephone conference with T. McDermott
regarding

Finalize summary of case and incorporate into
correspondence to T. McDermott;

-

Receive and review G. Husch comments to
memorandum addressing

Revise memorandum to further address elements
of ERISA claim and opinions construing-

Receive and review correspondence from H.
Coleman regarding
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Hours

Amount

Description

Date

Initials

06/24/13

GTH

0.1

23.50

06/24/13

GTH

0.1

23.50

06/24/13

GTH

0.1

23.50

06/25/13

GTH

0.2

47.00

Receive and respond to correspondence from
plaintiff's counsel regarding scheduling of
depositions and mediation;

06/25/13

GTH

0.1

23.50

Receive and respond to correspondence from M.
Leniger-Sherratt regarding

06/25/13

GTH

0.2

47.00

Receive and respond to e-mails from H. Coleman
regarding

06/25/13

GTH

0.1

23.50

Confirm mediation date and arrangements with J.
Huegli;

06/25/13

AJR

1.0

175.00

Correspondence to plaintiff's attorney
regarding depositions and mediation and receive
and review correspondence from plaintiff's
attorney regarding same;

-

Correspondence to H. Coleman, R. Dennis and M.
Leniger-Sherratt regarding depositiontll

Receive and review correspondence from
plaintiff's attorney regarding depositions and
mediation;

Complete analysis regarding courts

update research memorandum
addressing06/26/13

GTH

0.3

70.50

Receive, review and respond to correspondence
and proposed agreement and opening letter from
J. Huegli;

06/26/13

GTH

0.1

23.50

Correspondence to T. McDermott, R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

06/26/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding confidentiality
of settlement;

06/26/13

GTH

0.1

23.50

Correspondence to T. McDermott regarding
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Description

Date

Initials

06/26/13

TMH

0.2

24.00

Prepare correspondence to M. Leniger-Sherratt
(Australia client contact) r e g a r d i n g -

06/26/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis (Australia
client contact) regarding

06/26/13

TMH

0.2

24.00

Prepare correspondence to W. Barkett
(Lightforce consultant and fact witness)

06/26/13

TMH

0.6

72.00

Review resumes of potential human
resources/employment expert witnesses, for
purposes o

06/26/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

06/26/13

TMH

0.2

24.00

Prepare correspondence to H. Coleman (Idaho
client contact) regarding

06/27/13

GTH

0.1

23.50

Receive and review correspondence and proposed
mediation agreement and opening letter from J.
Huegli and correspondence to plaintiff's
attorney regarding same;

06/27/13

GTH

0.1

23.50

06/27/13

GTH

0.3

70.50

07/01/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/01/13

AJR

1.1

192.50

Review and analyze cases addressing forfeiture
clauses in ERISA top hat plans;

07/02/13

AJR

2.0

350.00

Receive and review motion for summary judgment
with supporting affidavit and memoranda
submitted by plaintiff, highlight issues for
resolution;

07/02/13

AJR

0.6

105.00

Research and review cases addressing forfeiture
in top hat executive compensation plans;

Hours

Amount

-

Receive, review and respond to correspondence
from T. McDermott regarding

Receive and review correspondence from R.
Dennis r e g a r d i n g -
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Amount

Hours

Description

Date

Initials

07/02/13

GTH

2.6

611.00

07/02/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

07/02/13

GTH

0.1

23.50

Receive and analyze client's employee warning
form and termination checklist;

07/02/13

CCG

1.6

336.00

Review and analyze case analysis report for
purposes of

07/02/13

TMH

1.4

168.00

Review and analyze plaintiff's motion for
summary judgment, memorandum and affidavit of
counsel in support;

07/03/13

TMH

0.9

108.00

Review and respond to correspondence from H.
Coleman (Idaho client contact) regarding

07/03/13

TMH

0.8

96.00

07/03/13

TMH

2.4

288.00

Review collection of documents provided by H.
Coleman (approximately 1,500 pages), for
purposes of identifying documents responsive to
plaintiff's requests for production nos. 23-37;

07/03/13

CCG

0.5

105.00

Review issues relating to potential business
valuation expert and assignment in matter;

07/03/13

CCG

0.9

189.00

Analyze issues relating to needs for human
resources expert and assignment in action;

07/03/13

GTH

0.5

117.50

07/03/13

GTH

2.4

564.00

Receive and analyze plaintiff's motion for
partial summary judgment, statement of
undisputed facts in support of motion for
partial summary judgment, affidavit in support
of motion for partial summary judgment, and
memorandum of law in support of motion for
partial summary judgment;

Preparation of responses to plaintiff's
requests for production nos. 23-37, in light of

-

Conference with J. Thomson regarding-

Analyze strategy and arguments regarding
response to plaintiff's motion for partial
summary judgment;
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Amount

Hours

Description

Date

Initials

07/03/13

GTH

2.1

493.50

07/03/13

GTH

0.1

23.50

07/03/13

GTH

0.5

117.50

07/03/13

AJR

1.2

210.00

Prepare plaintiff's outline of arguments and
responses;

07/03/13

AJR

2.5

437.50

Review cases cited by plaintiff and key cite;

07/03/13

AJR

1.1

192.50

Review argument and cases cited by plaintiff in
summary judgment;

07/04/13

GTH

3.6

846.00

Receive, review and respond to correspondence
from R. Dennis and N. Linke regarding

07/04/13

GTH

2.9

681.50

Receive, review and respond to correspondence
from R. Dennis requesting

07/04/13

TMH

1.2

144.00

Prepare deposition summary of the deposition of
R. Dennis, for use in dispositive motions,
additional depositions, and trial;

07/04/13

TMH

1.2

144.00

Continue to review and analyze plaintiff's
motion for summary judgment, memorandum, and
affidavit in support;

07/05/13

TMH

1.4

168.00

Continue preparation of deposition summary of
the deposition of R. Dennis, for use in
dispositive motions, additional depositions,
and trial;

Begin to draft affidavit of J. Daniels;

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

Analyze issues regarding response to
plaintiff's second set of requests for
production of documents;
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Description

Amount

Hours

Date

Initials

07/05/13

TMH

0.2

24.00

07/05/13

TMH

1.7

204.00

07/05/13

TMH

0.3

36.00

Preparation of documents (Bates Nos.
NF00951-2521) responsive to plaintiff's
requests for production nos. 23-37, for
production to plaintiff's counsel;

07/05/13

TMH

0.2

24.00

Revise and finalize objections and responses to
plaintiff's requests for production nos. 23-37;

07/05/13

TMH

0.3

36.00

Designate client records (Bates Nos.
NF00951-2521) as protected and restricted
information under the terms of the parties'
protective order, for purposes of producing the
same in response to plaintiff's discovery
requests;

07/05/13

TMH

0.2

24.00

Correspond with M. Leniger-Sherratt (Australia
client contact) regarding

07/05/13

TMH

0.3

36.00

Prepare correspondence to plaintiff's counsel
regarding defendant's records and deposition
testimony, designated as confidential under the
parties' protective order, appearing in the
public record as exhibits to plaintiff's
summary judgment motion, in violation of the
protective order;

07/05/13

AJR

5.1

892.50

Review and analyze client records responsive to
plaintiff's requests for production nos. 23-37
(Bates Nos. NF00951-2521);

Comprehensive review of regulatory provisions
or ERISA, qualified and nonqualified plans and
statutory exemptions for excess contribution
and Top Hat plans, distinguish cases and
research and review case law addressing earning
and forfeiture of benefits, as well as elements
necessary to prove that Company interfered with
a protected right;
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Description

Amount

Hours

Date

Initials

07/05/13

AJR

3.0

525.00

07/05/13

GTH

0.5

117.50

07/05/13

GTH

0.8

188.00

07/05/13

GTH

0.3

70.50

07/05/13

GTH

1.1

258.50

07/05/13

GTH

0.2

47.00

Receive, review and respond to correspondence
from R. Dennis regarding

07/05/13

GTH

0.3

70.50

Receive and analyze research regarding ERISA
case holding that payment for non-competition
is not wages;

07/05/13

GTH

0.4

94.00

Analyze issues regarding

07/06/13

AJR

3.8

665.00

Finalize review of cases cited by Plaintiff,
including case citing history and outline and
begin additional research focusing on unfunded
plans, interplay between ERISA and the Tax code
as well as Department of Labor advisory
opinions addressing substantive nature of Top
Hat Plans, plan funding, and contract rights;

07/06/13

GTH

1.1

258.50

Draft sections of memorandum in opposition to
plaintiff's motion for partial summary judgment
regarding non-competition agreement;

07/06/13

GTH

0.8

188.00

Complete initial draft of affidavit of J.
Daniels;

07/06/13

GTH

1.7

399.50

Begin to draft affidavit of K. Brown;

07/06/13

GTH

2.6

611.00

Analyze financial and other documents produced
by client;

Continue review of cases and authorities in
response to plaintiffs motion for partial
summary judgment regarding plaintiffs
contention that company Share offer constitutes
ERISA plan and therefore subject to substantive
regulatory provisions of ERISA, including the
vesting and participation and funding as well
as policy against Bad Boy Clauses;

-

Conference with J. Thomson regarding-

Receive, review and respond to correspondence
from J. Thomson regarding
Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

Continue to draft affidavit of J. Daniels;
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Description

Amount

Hours

Date

Initials

07/06/13

GTH

0.2

47.00

07/08/13

AJR

0.4

70.00

07/08/13

AJR

0.4

70.00

07/08/13

AJR

0.8

140.00

07/08/13

AJR

2.6

455.00

Research, review and analyze ERISA statute and
case law addressing elements of Top Hat Plans,
case law addressing requirement that plan be
unfunded and test employed to determine
whether purchase of life insurance results in
plan being funded;

07/08/13

AJR

1.9

332.50

Prepare statement of the law regarding funding
element of ERISA Top Hat plans and review

07/08/13

AJR

0.4

70.00

07/08/13

AJR

2.9

507.50

07/08/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding

Review responsive e-mail from G. Husch in

Review and analyze qualified plan requirements,
tax implications of ERISA plan or other
compensation plan being funded as opposed to
subject to substantial risk of forfeiture to
further support argument that Company Share
Offer is an unfunded plan for purposes of
ERISA;

-

Conference with C. Nicholson regarding-
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Description

Amount

Hours

Date

Initials

07/08/13

GTH

0.1

23.50

07/08/13

GTH

0.5

117.50

07/08/13

GTH

6.4

1,504.00

07/08/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from J. Daniels r e g a r d i n g -

07/08/13

GTH

0.2

47.00

Analyze outline of response to plaintiffs'
motion for partial summary judgment regarding
ERISA issues;

07/08/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from plaintiff's attorney
regarding proposed motion to seal plaintiff's
affidavit in support of motion for partial
summary judgment, memorandum in support of
motion for partial summary judgment and
statement of undisputed facts;

07/08/13

GTH

0.3

70.50

Receive and review correspondencefrom J. Daniels;

07/08/13

GTH

0.1

23.50

07/08/13

GTH

0.4

94.00

07/08/13

GTH

0.6

141.00

07/08/13

GTH

0.4

94.00

07/08/13

GTH

0.1

23.50

07/08/13

GTH

0.3

70.50

-

Receive, review and respond to correspondence
from C. Nicholson regarding
Further conference with K. Stockdill regarding

Draft affidavits of K. Stockdill, M. Cochran
and K. Johnson;

Receive and review correspondence from H.
Coleman regarding

Conference with H. Coleman and K. Stockdill

Conference with J. Daniels regarding-

Revise affidavit of J. Daniels;

Correspondence to J. Daniels regarding.

Conference with J. Daniels regarding
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Date

Initials

Hours

07/08/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/08/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from H. Coleman regarding

07/09/13

AJR

0.4

70.00

Finalize research regarding application of
common law doctrine of faithless servant;

07/09/13

AJR

1.8

315.00

Identify Idaho Supreme Court authority also
addressing rule that agent is to receive no
compensation during periods of disloyalty;

07/09/13

AJR

1.3

227.50

Prepare synopsis of law with regard to federal
common law application and Idaho state law
application to include as section in Opposition
Brief;

07/09/13

AJR

1.5

262.50

Research review and analyze Idaho's statutory
Wage Claim Act as well as case law addressing
whether non-monetary benefits fall within the
definition of "wage" for purposes of Idaho's
wage claim act and Huber's request for treble
damages;

07/09/13

AJR

0.6

105.00

Review Idaho Supreme Court opinion in Paolini
addressing certified question from the Ninth
Circuit holding that non-monetary benefits are
not wages;

07/09/13

AJR

1.3

227.50

07/09/13

AJR

0.3

52.50

Review e-mail from M. Leniger-Sherratt in
preparation for telephonic meeting with
clients;

07/09/13

GTH

0.2

47.00

Further conference with J. Brownson regarding
his representation of J. Goodwin;

07/09/13

GTH

1.2

282.00

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman regarding

Amount

Description
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Date

Initials

07/09/13

GTH

0.4

94.00

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.8

188.00

07/09/13

GTH

0.1

23.50

Receive and review correspondence from J.
Brownson regarding representation of J. Goodwin
with regard to his affidavit in opposition to
plaintiff's motion for partial summary judgment
and forward same to H. Coleman;

07/09/13

GTH

0.2

47.00

Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding-

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.3

70.50

07/09/13

GTH

0.2

47.00

07/09/13

GTH

0.3

70.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

Page 53 of 184

Hours

Amount

Description
Correspondence to M. Leniger-Sherratt, R.
Dennis and H. Coleman regarding

-

Receive, review and respond to correspondence
from H. Coleman regarding

Conference with H. Coleman and J. Goodwin

Conference with attorney J. Brownson regarding
representation of J. Goodwin;

Revise affidavit of K. Johnson in opposition to
plaintiff's motion for partial summary
judgment;
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Date

Initials

07/09/13

GTH

0.5

117.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/09/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/09/13

GTH

0.3

70.50

Revise affidavit of K. Stockdill regarding

07/09/13

GTH

0.1

23.50

Further correspondence to K. Stockdill
regarding

07/09/13

GTH

0.1

23.50

Receive and review correspondence from K.
Stockdill regarding

07/09/13

GTH

0.1

23.50

Receive and review further correspondence from
K. Stockdill r e g a r d i n g -

07/09/13

GTH

0.4

94.00

07 /09/13

GTH

0.6

141.00

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50
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Hours

Amount

Description

Revise affidavit of K. Stockdill;

-

Further conference with K. Stockdill regarding

Correspondence to K. Stockdill regarding.
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Date

Initials

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.1

23.50

07/09/13

GTH

0.2

47.00

Receive, review and respond to correspondence,
motion to seal and order to seal from
plaintiff's attorney;

07/09/13

GTH

0.1

23.50

Receive and review correspondence from M.
Leniger-Sherratt regarding

07/09/13

GTH

0.8

188.00

Analyze issues for conference with clients;

07/09/13

GTH

1.4

329.00

Begin to draft affidavit of C. Runia in
opposition to plaintiff's motion for partial
summary judgment;

07/09/13

GTH

0.4

94.00

07/09/13

GTH

1.6

376.00

Analyze issues with regard to response to
plaintiff's motion for partial summary judgment
in light of

07/09/13

CCG

0.3

63.00

Conference with prospective business valuation
consultant D. Reinstein;

07/09/13

CCG

0.6

126.00

07/09/13

CCG

0.4

84.00

07/09/13

CCG

0.8

168.00

07/09/13

CCG

0.3

63.00
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Hours

Amount

Description

-

Receive and review correspondence from K.
Stockdill regarding

Correspondence to H. Coleman regarding.

Conference with H. Coleman regarding-

Analyze issues regarding scope of assignment
for business valuation expert D. Reinstein and
identity of key deadlines for his disclosures;
Draft correspondence to business valuation
expert D. Reinstein regarding initial
assignment and key disclosure deadlines;
Review and analyze issues regarding assignment
for human resources expert and key disclosure
deadlines;
Conference with possible Human Resources
consultant T. Ball regarding possible retention
and overview of case;
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Date

Initials

07/09/13

CCG

0.3

63.00

Draft correspondence to Human Resources expert
T. Ball regarding initial assignment, identity
of parties for conflicts check, and key
disclosure deadlines;

07/10/13

CCG

0.1

21.00

Review and analyze correspondence from Human
Resources expert T. Ball confirming no
conflicts and availability to assist as Human
Resources consultant on issues relating to J.
Huber termination;

07/10/13

GTH

7.8

1,833.00

07/10/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding document
production;

07/10/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from K. Stockdill regarding

07/10/13

GTH

0.1

23.50

Receive and review correspondence from C. Runia
regarding

07/10/13

GTH

0.3

70.50

Further revise affidavit of C. Runia;

07/10/13

GTH

0.1

23.50

Correspondence to J. Daniels regarding

07/10/13

GTH

0.1

23.50

Correspondence to J. Daniels regarding

07/10/13

GTH

0.1

23.50

07/10/13

GTH

0.3

70.50

Page 56 of 184

Hours

Amount

Description

Begin to prepare section of memorandum in
opposition to plaintiff's motion for partial
summary judgment to show that client terminated
plaintiff's employment for unsatisfactory
performance;

-

Receive and review correspondence from J.
Daniels regarding

Correspondence to M. Cochran regarding
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Date

Initials

07/10/13

GTH

0.1

23.50

Draft revisions to affidavit of K. Stockdill
regarding proposed revisions of his affidavit
to identify R&D departmen t employees;

07/10/13

GTH

0.1

23.50

Correspondence to K. Stockdill regarding

07/10/13

GTH

0.1

23.50

Correspondence to C. Runia regar din~

07/10/13

GTH

0.1

23.50

Further revision of affidavit of C. Runia
regarding R&D Departmen t reports;

07/10/13

GTH

0.1

23.50

Further correspondence to C. Runia regarding

07/10/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from K. Johnson regarding

07/10/13

GTH

0.4

94.00

07/10/13

GTH

0.2

47.00

Further revise affidavit of J. Daniels to show
actions taken to obtain other employme nt due to
plaintiff;

07/10/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding

07/10/13

AJR

0.8

140.00

Begin review and identificati on of deposition
exhibits, including 12 month notice agreement
and August 3, 2011 termination letter;

07/10/13

AJR

1.3

227.50

Draft introductio n to brief and procedural
background;

07/10/13

AJR

1.9

332.50

Begin to draft argument addressing overall
scheme of ERISA, difference between qualified
and non qualified employee plans and executive
non deferred plans covering executives;
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Hours

Amount

Description
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Date

Initials

Hours

07/10/13

AJR

0.6

105.00

Research review and analyses Idaho and Ninth
Circuit opinions addressing whether an ERISA
plan exists where the plan only covers one
employee;

07/11/13

AJR

3.7

647.50

Continue draft of Lightforce USA memorandum in
opposition to Huber's motion for partial
summary judgment finalizing draft argument
regarding application of ERISA, test for
whether ERISA plan constitutes Top Hat Plan,
argument and analysis concerning Top Hat Plans
statutory exemptions from substantive ERISA
regulatory procedures, as well as case law
addressing enforceability of forfeiture clauses
in ERISA Top Hat Plans;

07/11/13

AJR

0.9

157.50

Review deposition transcripts of Huber and R.
Dennis discussing Company Share Offer, reason
the parties entered into the CSO and
understanding as to its terms;

07/11/13

AJR

1.9

332.50

Research, review and analyze cases applying
federal common law and addressing whether an
employee has been terminated for
unsatisfactory performance or for cause;

07/11/13

AJR

1.2

210.00

Review and analyze Idaho and other state law
cases addressing argument that non competition
agreements are for future services and are not
a wage for purposes of applicable wage claim acts;

07/11/13

GTH

0.1

23.50

07/11/13

GTH

0.1

23.50

07/11/13

GTH

0.1

23.50

07/11/13

GTH

1.1

258.50

Amount

Description

Correspondence to J. Thomson regarding-

Receive and review correspondence from J.
Thomson regarding
Finalize declarations of K. Stockdill, M.
Cochran, C. Runia, K. Johnson and J. Daniels in
opposition to plaintiff's motion for partial
summary judgment;
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Date

Initials

07/11/13

GTH

5.6

1,316.00

07/11/13

TMH

1.3

156.00

Review Lightforce's insurance policies
{Directors and Officers, Employment Practices
Liability, and Fiduciary Liability), for

07/11/13

TMH

0.9

108.00

Review additional client records, for purposes
of

07/11/13

TMH

0.2

24.00

07/11/13

TMH

1.3

156.00

Review depositions of R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding

07/11/13

TMH

0.9

108.00

Review of Lightforce's employee manual in
effect during 2010-2011 concerning application
to plaintiff, for purposes of

07/11/13

TMH

0.2

24.00

Review and revise affidavit of M. Cochran in
opposition to plaintiff's motion for summary
judgment;

07/11/13

TMH

0.6

72.00

Review and revise affidavit of K. Stockdill in
opposition to plaintiff's motion for summary
judgment, juxtaposed with e-mails produced in
discovery to

07/11/13

TMH

1.0

120.00

Review and revise affidavit of K. Brown in
opposition to plaintiff's motion for summary
judgment, juxtaposed with multiple e-mails
produced in discovery, to. .

07/11/13

TMH

0.2

24.00

Review and revise affidavit of C. Runia in
opposition to plaintiff's motion for summary
judgment;

Hours

Amount

Description
Draft sections of memorandum in opposition to
plaintiff's motion for partial summary
judgment;

Review and revise affidavit of J. Daniels in
opposition to plaintiff's motion for summary
judgment;
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Date

Initials

07/11/13

TMH

0.2

24.00

07/11/13

TMH

1.4

168.00

07/12/13

TMH

0.2

24.00

Correspond with H. Coleman {Idaho client
contact) regarding

07/12/13

TMH

0.2

24.00

Review various versions of the employee manuals
to determine version in effect at time of
plaintiff's termination, for use in opposition
to plaintiff's motion for summary judgment;

07/12/13

TMH

0.4

48.00

Designate client records {Bates Nos.
NF02522-2584) as protected information under
the terms of the parties' protective order, for
purposes of producing the same in response to
plaintiff's discovery requests;

07/12/13

TMH

0.3

36.00

Preparation of documents {Bates Nos.
NF02522-2584) responsive to plaintiff's
requests for production nos. 21, 22, and 29,
for production to plaintiff's counsel;

07/12/13

TMH

0.4

48.00

Prepare objections and responses to plaintiff's
requests for production nos. 21, 22, and 29;

07/12/13

TMH

0.4

48.00

Review plaintiff's discovery requests, for

07/12/13

GTH

7.7

1,809.50

07/12/13

GTH

0.5

117.50

07/12/13

GTH

0.1

23.50

Hours

Amount

Description
Review and revise affidavit of Klaus Johnson in
opposition to plaintiff's motion for summary
judgment;

Continue to draft memorandum in opposition to
plaintiff's motion for partial summary
judgment;
Revise proposed declaration of R. Dennis;

-

Conference with J. Daniels regarding
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Date

Initials

07/12/13

GTH

0.3

70.50

07/12/13

AJR

2.6

455.00

Continue draft memorandum in opposition to
summary judgment and finalize section of brief
addressing Huber's claim that Company Share
Offer Agreement is a wage under the Idaho Wage
claim act, citing to Idaho Supreme Court
authority Paolini and Wheatland;

07/12/13

AJR

3.7

647.50

Review and begin to flag portions of deposition
transcripts of R. Dennis, M. Leniger-Sherratt,
H. Coleman as well as Deposition Exhibits and
outline chronology of Statement of Facts;

07/12/13

AJR

0.6

105.00

Insert argument concerning non-compete as
prepared by G. Husch and check for consistency
in headings, flow and title;

07/13/13

AJR

2.3

402.50

Finalize section of opposition brief addressing
ERISA coverage generally, preemption,
definition of employee benefit plans, statutory
definition of Top Hat Plans and express
exceptions from funding, vesting, forfeiture,
and fiduciary requirements under ERISA,
including policy reasons as articulated by the
Department of Labor;

07/13/13

AJR

1.9

332.50

07/13/13

AJR

0.8

140.00

Review, revise and clarify portion of brief
addressing federal common law regarding
forfeiture of Top Hat Plan benefits generally,
as well as defense of faithless servant;

07/13/13

AJR

2.5

437.50

Continue to draft section of brief that the
alleged benefits due under the Company Share
Offer, if not subject to ERISA are not wages
under Idaho's Wage Claim Act, have not been
earned, and are subject to condition precedent
not against public policy;

Hours

Amount

Description
Review and revise supplementary responses to
plaintiff's requests for production of
documents and things;
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Hours

Amount

Description

Date

Initials

07/13/13

AJR

0.8

140.00

07/13/13

GTH

10.4

2,444.00

Continue to draft memorandum in opposition to
plaintiff's motion for partial summary
judgment;

07/13/13

TMH

0.1

12.00

Correspond with H. Coleman regarding-

07/13/13

TMH

0.3

36.00

Prepare declaration of Gerald T. Husch in
support of opposition to plaintiff's motion for
summary judgment;

07/13/13

TMH

0.9

108.00

07/13/13

TMH

0.1

12.00

Prepare correspondence to R. Dennis (Australia

07/13/13

TMH

0.6

72.00

Prepare portions of declaration of H. Coleman
in opposition to plaintiff's motion for summary
judgment, including background, employment with
Lightforce, and various employee manuals in
effect during plaintiff's tenure with the
company, juxtaposed with deposition testimony,
to

07/13/13

TMH

0.2

24.00

Conference with K. Brown, employee of
Lightforce, regarding

07/14/13

TMH

4.7

564.00

Review and revise memorandum in opposition to
plaintiff's motion for summary judgment,
including verification of citations to case
authorities and the record;

07/14/13

TMH

1.9

228.00

Review and revise defendant's statement of
facts, in support of opposition to plaintiff's
motion for summary judgment, including
verification of additional citations to case
authorities and the record;

Address Idaho Supreme Court authority regarding
statutory definition of "wages" and cases
addressing requirement of "Monterrey
compensation";

Review and revise declaration of R. Dennis in
opposition to plaintiff's motion for summary
judgment, juxtaposed with deposition testimony,
to
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Date

Initials

Hours

Amount

07/14/13

TMH

0.1

12.00

Prepare correspondence to K. Stockdill,
employee of Lightforce, concern i n -

07/14/13

TMH

0.1

12.00

Correspond with H. Coleman (Idaho client

07/14/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/14/13

GTH

0.1

23.50

Further revise declaration of R. Dennis;

07/14/13

GTH

0.1

23.50

Correspondence to R. Dennis regarding-

07/14/13

GTH

0.3

70.50

Receive and review correspondence and proposed
affidavit from H. Coleman;

07/14/13

GTH

1.3

305.50

07/14/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding

07/14/13

GTH

0.1

23.50

Correspondence to R. Dennis, H. Coleman and M.
Leniger-Sherratt regarding

07/14/13

GTH

8.2

1,927.00

07/14/13

AJR

0.7

122.50

Review and revise memorandum addressinglll
-iscussed with G. Husch;

07/14/13

AJR

4.3

752.50

Continue review of declarations, deposition
testimony of Huber, M. Leniger-Sherratt, R.
Dennis, and H. Coleman and to draft
chronological statement of facts related to the
time frames at issue;

07/14/13

AJR

1.3

227.50

Description

Revise affidavit of H. Coleman;

Continue to research and draft memorandum in
opposition to plaintiff's motion for partial
summary judgment;
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Date

Initials

07/15/13

AJR

0.4

70.00

07/15/13

AJR

3.1

542.50

Finalize Statement of Facts;

07/15/13

AJR

2.5

437.50

Finalize Memorandum in Opposition to Motion for
Summary Judgment;

07/15/13

AJR

1.2

210.00

Conference with G. Husch and T. Hudak regarding

07/15/13

GTH

0.1

23.50

07/15/13

GTH

1.8

423.00

07/15/13

GTH

0.3

70.50

Conference with K. Brown regarding-

07/15/13

GTH

8.3

1,950.50

Revise memorandum in opposition to plaintiff's
motion for partial summary judgment and
defendant's statement of facts;

07/15/13

GTH

0.1

23.50

07/15/13

GTH

0.1

23.50

07/15/13

GTH

0.1

23.50

Correspondence to R. Dennis, H. Coleman and M.
Leniger-Sherratt r e g a r d i n g -

07/15/13

GTH

0.3

70.50

Revise statement of facts;

07/15/13

CCG

0.4

84.00

Analyze issues regarding work up of Human
Resources expert's and business valuation
expert's opinions;

07/15/13

TMH

5.4

648.00

Hours

Description

Amount

Receive and review e-mail from R. Dennis and H.
Coleman regarding

Receive and review fax from K. Stockdill;
Numerous e-mails and conversations with H.
Coleman regarding

-

Correspondence to R. Dennis regarding.

Correspondence to R. Dennis, H. Coleman and M.
Leniger-Sherratt regarding

Review and substantial revisions to memorandum
in opposition to plaintiff's motion for summary
judgment, including verification of additional
citations to case authorities and the record;
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Date

Initials

07/15/13

TMH

0.3

36.00

Prepare declaration of Gerry Husch in support
of opposition to plaintiff's motion for summary
judgment;

07/15/13

TMH

4.2

504.00

Substantial revisions to defendant's statement
of facts, in support of opposition to
plaintiff's motion for summary judgment,
including verification of additional citations
to case authorities and the record;

07/15/13

TMH

0.4

48.00

Correspond with K. Brown, employee of
Lightforce, regarding

07/15/13

TMH

0.7

84.00

Correspond with H. Coleman (Idaho client

07/15/13

TMH

0.7

84.00

Review and revise declaration of H. Coleman in
opposition to plaintiff's motion for summary
judgment, juxtaposed with deposition testimony,

07/15/13

TMH

0.8

96.00

Review and revise declaration of R. Dennis in
opposition to plaintiff's motion for summary
judgment, juxtaposed with deposition testimony,
to

07/16/13

TMH

1.3

156.00

07/16/13

TMH

0.3

36.00

Prepare correspondence to Judge Griffin
regarding pleadings filed in opposition to
plaintiff's motion for summary judgment;

07/16/13

TMH

0.3

36.00

Correspond with H. Coleman regarding

07/16/13

TMH

1.8

216.00

Hours

Amount

Description

Revise and finalize defendant's statement of
facts, in support of opposition to plaintiff's
motion for summary judgment;

Prepare voluminous exhibits to the declaration
of Gerry Husch, in support of opposition to
plaintiff's motion for summary judgment;
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Date

Initials

07/16/13

TMH

1.3

156.00

07/16/13

TMH

0.4

48.00

Verification of case authorities cited within
memorandum in opposition to plaintiff's motion
for summary judgment, to ensure validity of law;

07/16/13

AJR

0.4

70.00

Receive and review e-mail from client and COO
H. Coleman regarding

07/16/13

AJR

3.7

647.50

Review, revise and finalize memorandum in
opposition of motion for summary judgment and
statement of facts;

07/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/16/13

GTH

0.6

141.00

07/16/13

GTH

0.1

23.50

07/17/13

GTH

0.1

23.50

07/18/13

GTH

0.2

47.00

Correspondence to T. McDermott regarding

07/18/13

GTH

0.1

23.50

Review W. Borkett's deposition changes;

07/18/13

GTH

0.3

70.50

07/18/13

TMH

0.4

48.00

Correspond with W. Borkett, employee of
Lightforce, regarding

07/18/13

TMH

0.2

24.00

Prepare notice of deposition of L. Huber;

07/19/13

TMH

0.1

12.00

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) regarding

Hours

Amount

Description
Revise and finalize memorandum in opposition to
plaintiff's motion for summary judgment,
including final verification of additional
citations to case authorities and the record;

Revise statement of facts;

-

Receive, review and respond to correspondence
from H. Coleman regarding

Receive and review engagement letter from human
resources expert T. Ball;
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Date

Initials

07/19/13

TMH

0.1

12.00

Prepare follow-up correspondence to R. Dennis
(Australia client contact) regarding

07/19/13

TMH

0.1

12.00

Prepare follow-up correspondence to M.
Leniger-Sherratt (Australia client contact)
regarding

07/19/13

AJR

0.8

140.00

07/22/13

GTH

0.3

70.50

Revise interrogatories to plaintiff;

07/22/13

GTH

0.3

70.50

Prepare for conferences with D. Reinstein and
T. Ball;

07/22/13

GTH

0.3

70.50

07/22/13

TMH

0.2

24.00

Respond to correspondence from R. Dennis
(Australia client contact) regarding-

07/22/13

TMH

0.6

72.00

Correspond with R. Dennis {Australia client
contact) regarding

07/22/13

TMH

0.6

72.00

Prepare second set of discovery requests to
plaintiff concerning Lightforce scopes
currently in his possession, care, custody or
control;

07/22/13

TMH

1.1

132.00

07/22/13

TMH

0.9

108.00

Hours

Amount

Description

Conference with Farm Bureau agent Asker
concerning insurance policies taken out on
Huber's life, discuss how whole life policy
came into existence, and whether agent Asker
would sign a declaration to that effect, agree
to prepare draft declaration of agent Asker;

Review plaintiff's requests for production 25,
26 and 37 juxtaposed with correspondence from
plaintiff's counsel narrowing the scope of the
responses, for purposes of identifying scope of
financial records responsive to the requests;
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Date

Initials

Hours

Amount

07/22/13

TMH

0.5

60.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) regarding

07/23/13

TMH

1.3

156.00

Review plaintiff's reply in support of summary
judgment and supplemental affidavit of counsel,
together with exhibits;

07/23/13

TMH

0.4

48.00

07/23/13

TMH

0.9

108.00

07/23/13

TMH

0.1

12.00

Analyze issues concerning the timing of duces
tecum component of the deposition notices to
Lightforce employees, in violation of the Idaho
Rules of Civil Procedure;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee K. Stockdill;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee K. Brown;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee K. Johnson;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee M. Cochran;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee J. Daniels;

07/23/13

TMH

0.1

12.00

Review notice of deposition duces tecum to
Lightforce employee C. Runia;

07/23/13

TMH

1.3

156.00

Description

Review plaintiff's subpoena duces tecum to
Lightforce's accounting firm, seeking
voluminous financial records;

Begin review of collection of financial records
provided by H. Coleman (approximately 20,000
pages), for purposes of identifying documents
responsive to plaintiff's requests for
production nos. 25, 26 and 37;
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Date

Initials

Hours

07/23/13

GTH

0.2

47.00

Receive and review correspondence, notice of
deposition and subpoena duces tecum from
plaintiff's attorney regarding Presnell Gage's
accounting records concerning NFO;

07/23/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
depositions;

07/23/13

GTH

0.1

23.50

Correspondence to M. Leniger-Sherratt. R.
Dennis and H. Coleman r e g a r d i n g -

07/23/13

GTH

0.4

94.00

Analyze discovery issues regarding-

07/23/13

GTH

0.5

117.50

07/24/13

GTH

0.1

23.50

Receive and review correspondence and
deposition notices from plaintiff's attorney;

07/24/13

GTH

0.3

70.50

Correspondence to H. Coleman regarding

07/24/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding depositiorf

07/24/13

GTH

0.2

47.00

Correspondence to T. McDermott regarding

07/24/13

GTH

3.6

846.00

Prepare outline for oral argument on
plaintiff's motion for partial summary
judgment;

07/24/13

GTH

0.6

141.00

Communications with H. Coleman regarding

07/24/13

GTH

0.1

23.50

07/24/13

GTH

0.5

117.50

Amount

Description

Receive and review plaintiff's reply memorandum
in support of motion for partial summary
judgment;

Correspondence to plaintiff's attorney
regarding depositions of K. Brown, C. Runia and
K. Johnson;
Review supplemental responses to plaintiff's
requests for production of documents and things
and analyze documents to be produced;
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Hours

Description

Date

Initials

Amount

07/24/13

AJR

1.6

280.00

Continue review of Huber's Reply memorandum and
outline response for oral argument concerning
ERISA, Top Hat plans, and substantive
regulatory procedures;

07/24/13

AJR

0.8

140.00

Receive and review outline prepared by G. Husch
regarding

07/24/13

AJR

2.2

385.00

Continue to draft outline of oral argument
incorporating G. Husch's

07/24/13

TMH

2.3

276.00

Continue review of collection of financial
records provided by H. Coleman (approximately
20,000 pages), for purposes of identifying
documents responsive to plaintiff's requests
for production nos. 25, 26 and 37;

07/24/13

TMH

0.9

108.00

Prepare objections and supplemental responses
to plaintiff's interrogatory no. 9 and requests
for production nos. 1, 21, 25, 26, and 37;

07/24/13

TMH

1.2

144.00

Designate client records (Bates Nos.
NF02585-20084) as protected information under
the terms of the parties' protective order, for
purposes of producing the same in response to
plaintiff's discovery requests;

07/24/13

TMH

0.2

24.00

Review the parties' protective order concerning
disclosure of confidential records to expert
witnesses;

07/24/13

TMH

0.4

48.00

Preparation of documents (Bates Nos.
NF002585-20084) responsive to plaintiff's
interrogatory no. 9 and requests for production
nos. 1, 21, 25, 26, and 37, for production to
plaintiff's counsel;

07/24/13

TMH

0.1

12.00

Prepare acknowledgment of protective order in
preparation for conference with D. Reinstein,
accounting expert, and the tendering of
confidential documents protected under the
parties' protective order;

07/24/13

TMH

0.1

12.00

Prepare acknowledgment of protective order in
preparation for conference with T. Ball, human
resources expert, and the tendering of
confidential documents protected under the
parties' protective order;
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Amount

Hours

Description

Date

Initials

07/24/13

TMH

1.6

192.00

Review of documents exchanged in discovery and
pleadings on file, identifying those necessary
for review by D. Reinstein, accounting expert;

07/24/13

TMH

1.1

132.00

Review of documents exchanged in discovery and
pleadings on file, identifying those necessary
for review by T. Ball, human resources expert;

07/24/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

07/25/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding depositions
of NFO employees;

07/25/13

GTH

0.3

70.50

Prepare for initial conference with potential
accounting expert witness D. Reinstein;

07/25/13

GTH

0.7

164.50

Initial conference with D. Reinstein regarding
overview of case and further documents he will
need;

07/25/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

07/25/13

GTH

0.2

47.00

Receive, review and respond to correspondence
and documentation from H. Coleman regardinglll

07/26/13

GTH

1.5

352.50

Prepare for and conduct meeting with T. Ball
regarding initial file review;

07/26/13

GTH

1.2

282.00

Begin to prepare for oral argument on non-ERISA
issues concerning plaintiff's motion for
partial summary judgment;

07/26/13

AJR

1.1

192.50

Meet with potential expert Tresa concerning
Huber's employment, termination and standard of
unsatisfactory performance and discuss both
qualitative and quantitative elements of
performance and set timeline for expert report.

07/26/13

AJR

0.8

140.00
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Hours

Description

Amount

Date

Initials

07/26/13

AJR

1.4

245.00

Review and analyze Plaintiffs reply brief and
argument concerning ERISA;

07/26/13

AJR

2.0

350.00

Review and analyze cases addressing executive
individual bargaining power in Top Hat Plans
and Department of Labor advisory opinions
addressing interrelatedness between ERISA and
the Internal Revenue Code and determination of
whether a plan is funded or unfunded for
purposes of ERISA and Top Hat qualification;

07/27/13

AJR

2.7

472.50

Comprehensive review of cases cited by
Plaintiff in Reply brief in support of motion
for summary judgment concerning ERISA, vesting,
forfeiture and Bad Boy Clauses and prepare
synopsis of each case in order to address/
distinguish.

07/28/13

AJR

1.9

332.50

Review and analyze case law and Department of
Labor advisory opinions addressing plaintiffs
lack of bargaining power argument, address
cases concerning substantive and administrative
provisions of ERISA Top Hat plans, including
benefit determination, whether plaintiff is
terminated for unsatisfactory performance

07/28/13

GTH

3.6

846.00

Continue to prepare for hearing on plaintiff's
motion for partial summary judgment;

07/29/13

AJR

0.8

140.00

Finalize draft outline argument regarding
ERISA;

07/29/13

AJR

5.0

875.00

Travel to Orofino with G. Husch while
discussing hearing, deposition and case
strategy including identification and argument
concerning termination for unsatisfactory
performance;

07/29/13

AJR

1.6

280.00

Review pleadings, deposition transcript and
exhibits regarding ERISA claims and continue to
prepare for oral argument.

07/29/13

AJR

1.1

192.50

Prepare flow-chart illustrative aids to assist
court in ERISA analysis and demonstration of
how Top Hat, excess benefit and welfare plans
are exempt from substantive regulatory
provisions;
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Hours

Description

Amount

Date

Initials

07/29/13

GTH

0.1

23.50

07/29/13

GTH

4.8

1,128.00

07/29/13

GTH

0.1

23.50

07/29/13

GTH

5.0

1,175.00

07/29/13

GTH

0.3

70.50

Continue to prepare for hearing on plaintiff's
motion for partial summary judgment;

07/29/13

TMH

0.3

36.00

Correspond with G. McDougall regarding
certificate of witness sheets for R. Dennis and
M. Leniger-Sherratt, in light of their
Australian residency and no access to a notary
public;

07/29/13

TMH

0.3

36.00

Prepare objections and supplemental responses
to plaintiff's request for production no. 21;

07/29/13

TMH

0.1

12.00

Designate client records (Bates Nos.
NF020085-20088) as protected information under
the terms of the parties' protective order, for
purposes of producing the same in response to
plaintiff's discovery requests;

07/29/13

TMH

0.2

24.00

Preparation of documents (Bates Nos.
NF020085-20088) responsive to plaintiff's
requests for production no. 21, for production
to plaintiff's counsel;

07/29/13

TMH

0.2

24.00

Correspond with D. Reinstein regarding summary
judgment pleadings on file and acknowledgment
of the parties' protective order;

07/29/13

TMH

2.8

336.00

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

Continue to prepare for hearing on plaintiff's
motion for partial summary judgment;
Receive, review and respond to correspondence
from H. Coleman regarding

Travel to Orofino, Idaho, for hearing on
plaintiff's motion for partial summary
judgment;

Review audio files of February 2, 2011
Lightforce board meeting and February 3, 2011
innovation group meeting, provided by client,
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Description

Amount

Hours

Date

Initials

07/30/13

TMH

5.7

684.00

07/30/13

TMH

0.6

72.00

07/30/13

GTH

2.9

681.50

Continue to prepare for hearing on plaintiff's
motion for partial summary judgment;

07/30/13

GTH

1.2

282.00

Attend hearing on plaintiff's motion for
partial summary judgment and argue non-ERISA
issues;

07/30/13

GTH

0.9

211.50

Conference with H. Coleman and J. Daniels

07/30/13

GTH

0.3

70.50

07/30/13

GTH

5.0

1,175.00

07/30/13

AJR

0.2

35.00

07/30/13

AJR

0.5

87.50

07/30/13

AJR

3.9

682.50

Continue review of file, cases and statutory
provisions concerning establishment of ERISA
plan, whether plan is top hat plan and finalize
outline of oral argument in preparation for
hearing;

07/30/13

AJR

1.2

210.00

Attend hearing and present oral argument to the
court regarding ERISA coverage, difference
between a tax-qualified and non qualified plan,
and element and effect of Top Hat status.

07/30/13

AJR

0.9

157.50

Conference with H. Coleman and J. Daniels to

Review audio files of February 3, 2011
innovation group meeting, February 2, 2011
innovation group meeting, provided by client,

Prepare third set of discovery requests to
plaintiff;

Conference with H. Coleman regarding-

Return travel from Orofino, Idaho, to Boise,
Idaho;

Prepare chart showing actual company growth for
2000-2006;
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Amount

Hours

Description

Date

Initials

07/30/13

AJR

0.3

52.50

Conference with H. Coleman to further discuss

07/30/13

AJR

5.0

875.00

Return travel from Orofino, Idaho, to Boise,
with
Idaho while discussing
G. Husch;

07/31/13

AJR

1.3

227.50

Draft third set of discovery requests to
Plaintiff with requests for admission
addressing whether Huber reported Company Share
Offer benefits on his tax returns for 2000
through 2006;

07/31/13

AJR

1.5

262.50

Follow up research from hearing regarding
argument that top hat benefits, once earned/
vested are not subject to forfeiture;

07/31/13

GTH

0.7

164.50

07 /31/13

GTH

0.5

117.50

07/31/13

TMH

4.3

516.00

Review audio files of February 2, 2011
innovation group meeting and January 11, 2011
management meeting, provided by client, to

08/01/13

TMH

4.4

528.00

Review audio files of January 11, 2011 and
January 4, 2011 management meetings, provided
by client, to determine

08/01/13

TMH

0.8

96.00

08/01/13

AJR

2.1

367.50

-

Receive, review and respond to correspondence
from H. Coleman regarding d e f e n s ~

Receive, review and revise discovery requests;

Finalize third discovery requests to plaintiff
concerning income tax reporting and key
admissions;
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Description

Amount

Hours

Date

Initials

08/01/13

GTH

0.4

94.00

Receive, review and respond to correspondence
from R. Dennis regarding

08/01/13

GTH

0.4

94.00

Draft witness list;

08/01/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

08/01/13

GTH

0.5

117.50

08/02/13

GTH

0.2

47.00

Correspondence to T. McDermott regarding

08/02/13

GTH

0.1

23.50

Conference with T. McDermott regarding

08/02/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from T. McDermott regarding

08/02/13

TMH

2.1

252.00

Review pleadings and documents exchanged in
discovery, identifying key documents for review
by Lightforce employee K. Brown, in preparation
for his deposition;

08/02/13

TMH

0.9

108.00

Review pleadings and documents exchanged in
discovery, identifying key documents for review
by Lightforce employee K. Stockdill, in
preparation for his deposition;

08/02/13

TMH

0.7

84.00

Review pleadings and documents exchanged in
discovery, identifying key documents for review
by Lightforce employee K. Johnson, in
preparation for his deposition;

08/02/13

TMH

0.4

48.00

Review pleadings and documents exchanged in
discovery, identifying key documents for review
by Lightforce employee C. Runia, in preparation
for his deposition;

08/02/13

TMH

1.5

180.00

Revise discovery requests to plaintiff;

Review audio files of January 4, 2011
management meeting, provided by client, to
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Date

Initials

08/02/13

TMH

0.3

36.00

08/02/13

TMH

0.2

24.00

08/02/13

TMH

0.4

48.00

Prepare list of areas of inquiry for deposition
of L. Huber (plaintiff's wife);

08/04/13

GTH

0.1

23.50

Correspondence to K. Evans regarding transcript
of portion of hearing on plaintiff's motion for
partial summary judgment;

08/05/13

GTH

1.5

352.50

Prepare for deposition preparation sessions and
interviews:

08/05/13

GTH

5.0

1,175.00

08/05/13

GTH

0.1

23.50

08/05/13

TMH

2.1

252.00

Prepare documents for discussion with
Lightforce employees and other witnesses and
deposition preparation;

08/05/13

TMH

0.1

12.00

Correspond with D. Reinstein regarding
Lightforce tax returns for the years 1997-1999,
in preparation for drafting expert report;

08/05/13

TMH

0.1

12.00

08/05/13

TMH

2.3

276.00

08/05/13

TMH

0.1

12.00

08/05/13

TMH

5.3

636.00

Page 77 of 184

Hours

Amount

Description
Correspond with H. Coleman (Idaho client
contact) and E. Olson (Lightforce IT manager)

Travel from Boise to Orofino, Idaho;
Receive and review correspondence from K. Evans
regarding transcript of hearing on plaintiff's
motion for partial summary judgment;

Review audio files of January 4, 2011 and
December 21, 2010 management meetings, provided
by client, to determine

Travel to Orofino for client meetings, witness
interviews, and deposition preparation;
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Hours

Description

Date

Initials

Amount

08/06/13

TMH

0.5

60.00

08/06/13

TMH

1.2

144.00

08/06/13

TMH

0.2

24.00

08/06/13

TMH

1.8

216.00

Review of L. Huber's (plaintiff's wife) social
media pages, in preparation for deposition and
for purposes of developing questions for
deposition;

08/06/13

TMH

0.8

96.00

Review Internet and social media websites, for
purposes of locating current location of S.
Peterson, a former Nightforce employee;

08/06/13

TMH

0.4

48.00

Correspond with private investigator regarding
locating S. Peterson, a former Nightforce
employee, for purposes o

08/06/13

TMH

0.2

24.00

Correspond with K. Brown, Lightforce Sales
Manager, regarding

08/06/13

TMH

0.9

108.00

Review and analyze timeline prepared by J.

08/06/13

TMH

1.3

156.00

Review and analyze pleadings, discovery
responses, documents produced, witness
statements, and deposition testimony, for

Conference with M. Leniger-Sherratt (Australia

Review and analyze final subpoena to
Lightforce's accountants juxtaposed with
financial records produced by Lightforce, to
identify

Correspond with J. Daniels, Lightforce
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Hours

Description

Date

Initials

Amount

08/06/13

TMH

2.0

240.00

Conference with R. Dennis (Australia client
contact), M. Leniger-Sherratt (Australia client
contact), H. Coleman (Idaho client contact), K.
Brown (Nightforce sales manager), and G. Husch
regarding

08/06/13

GTH

1.8

423.00

Continue to prepare for conferences with
clients and deponents;

08/06/13

GTH

8.7

2,044.50

08/06/13

GTH

0.3

70.50

08/07/13

GTH

1.6

376.00

08/07/13

GTH

9.2

2,162.00

08/07/13

TMH

3.4

408.00

Review additional documents provided by client
concerning plaintiff's bad acts, including life
insurance application, drug testing results,
innovation group documents (K. Johnson), J.
Daniels' notebook, and red-lined copies of
plaintiff's non-disclosure agreement, for
purposes of

08/07/13

TMH

1.2

144.00

Conference with K. Brown, Lightforce sales

08/07/13

TMH

0.9

108.00

Conference with K. Johnson, Lightforce's

08/07/13

TMH

0.8

96.00

Conferences with R. Dennis, M.
Leniger-Sherratt, H. Coleman, J. Daniels, and
K. Brown regarding
Receive and review report of plaintiff's
accounting expert, D. Cooper;
Prepare for conferences with clients and
deponents r e g a r d i n g Conferences with R. Dennis, M.
Leniger-Sherratt, K. Brown, H. Coleman, K.
Johnson and C. Runia regarding-

Conference with C. Runia, Lightforce's
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Date

Initials

08/07/13

TMH

1.9

228.00

Review and analyze plaintiff's expert
disclosure and expert report, for purposes of

08/08/13

TMH

1.7

204.00

Additional conference with R. Dennis (Australia
client contact), M. Leniger-Sherratt (Australia
client contact), H. Coleman (Idaho client
contact), K. Brown (Nightforce sales manager),
and G. Husch regarding

08/08/13

TMH

0.3

36.00

Review proposed deposition questions for K.
Brown, prepared by H. Coleman, M.
Leniger-Sherratt, and R. Dennis, in preparation
for his deposition;

08/08/13

TMH

0.1

12.00

Correspondence to J. Daniels, Lightforce

08/08/13

TMH

0.3

36.00

Conference with M. Leniger-Sherratt (Australia
client contact) regarding

08/08/13

TMH

0.2

24.00

Prepare change sheet to deposition of M.
Leniger-Sherratt, following conference to

08/08/13

TMH

0.2

24.00

Preparation of verifications to defendant's
answers to interrogatories and supplemental
answers to interrogatories, in compliance with
Idaho Rules of Civil Procedure;

08/08/13

TMH

0.1

12.00

Review correspondence from T. Hewitt,
Lightforce's shipping clerk, regarding

08/08/13

TMH

0.4

48.00

Review of client's records concerning
plaintiff's salary during his employment, in
light of plaintiff's claim of net worth and
salary in 2003;

Hours

Amount

Description
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Description

Amount

Hours

Date

Initials

08/08/13

TMH

0.8

96.00

Witness interview with T. Hewitt, Lightforce
shipping clerk, concerning

08/08/13

TMH

0.8

96.00

Witness interview with T. Paul, Lightforce's
lead machinist, concerning

08/08/13

TMH

1.9

228.00

Review and analyze client's summary of
plaintiff's unsatisfactory performance,
incompetence, and other bad acts, in

08/08/13

TMH

0.9

108.00

Conference with J. Daniels, Lightforce's
production manager, regarding

08/08/13

TMH

0.4

48.00

Conference with R. Dennis (Australia client
contact) regarding

08/08/13

TMH

0.4

48.00

Prepare change sheet to deposition of R.
Dennis, following conference concerning

08/08/13

GTH

0.1

23.50

08/08/13

GTH

10.3

2,420.50

08/08/13

GTH

3.0

705.00

08/08/13

GTH

0.1

23.50

-

Conference with C. Runia regarding witnes.

Conference with R. Dennis, M. Leniger-Sherratt,
K. Brown, H. Coleman, M. Cochran and T. Paul

Travel from Orofino to McCall, Idaho;
Receive and review correspondence from C. Runia
regarding
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Date

Initials

08/08/13

AJR

Description

Amount

Hours
0.8

140.00

Follow up conference with expert T. Ball
concerning evidence of Huber's unsatisfactory
performance including new argument offered by
plaintiff concerning management style not
evidence of unsatisfactory performance, discuss
record and additional record requests from
expert;

08/09/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from C. Runia regarding

08/09/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from K. Brown regarding

08/09/13

GTH

0.3

70.50

Receive and review documents produced by M.
Asker of State Farm Insurance;

08/09/13

CCG

0.5

105.00

Review and analyze report of business valuation
expert D. Cooper produced by plaintiff;

08/09/13

CCG

0.9

189.00

Research other matters in which plaintiff's
business valuation expert D. Cooper prepared
expert report, testified at deposition or trial;

08/09/13

TMH

0.5

60.00

Conference with M. Asker, Farm Bureau agent,
concerning plaintiff's life insurance policies,
for purposes o

08/09/13

TMH

0.6

72.00

Review and analyze documents concerning
plaintiff's life insurance policies, provided
by M. Asker, Farm Bureau agent, for purposes of

08/09/13

TMH

5.9

708.00

Return travel from Orofino following client
meetings, witness interviews, and deposition
preparation;

08/11/13

TMH

1.6

192.00

Review of collection of additional client

08/11/13

TMH

0.1

12.00

Correspond with H. Coleman (Idaho client
contact) regarding
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Description

Amount

Hours

Date

Initials

08/11/13

GTH

3.4

799.00

Travel from McCall, Idaho to Orofino, Idaho for
deposition preparation and depositions;

08/11/13

GTH

3.2

752.00

Prepare for deposition of L. Huber;

08/11/13

GTH

0.7

164.50

Prepare for deposition preparation session with
K. Stockdill;

08/11/13

GTH

0.3

70.50

08/11/13

GTH

0.1

23.50

08/12/13

GTH

3.3

775.50

08/12/13

GTH

2.2

517.00

08/12/13

GTH

7.0

1,645.00

08/12/13

GTH

0.2

47.00

Correspondence to H. Coleman et al regarding

08/12/13

CCG

0.2

42.00

Correspondence with plaintiff's counsel
regarding

08/12/13

TMH

0.3

36.00

Prepare privilege log for fifth supplemental
responses to plaintiff's discovery requests,
for purposes of identifying records redacted
for attorney-client privilege;

08/12/13

TMH

1.1

132.00

Review records provided by M. Asker, Farm
Bureau agent, concerning plaintiff's life

08/12/13

TMH

0.4

48.00

Review documents for production;

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

Continue to prepare for deposition of L. Huber;
Conference with K. Stockdill regarding

Conferences with K. Brown, R. Dennis, M.
Leniger-Sherratt regarding

Preparation of records for production to
opposing counsel (Bates Nos. NF020094-20496 and
FBOOOl-34);
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Description

Amount

Hours

Date

Initials

08/12/13

TMH

0.3

36.00

Prepare objections and supplemental responses
to plaintiff's requests for production of
documents;

08/12/13

TMH

0.6

72.00

Designate client records (Bates Nos.
NF020094-20496) and Farm Bureau life insurance
records (FBOOOl-34) as protected information
under the terms of the parties' protective
order, for purposes of producing the same in
response to plaintiff's discovery requests;

08/12/13

TMH

2.2

264.00

08/12/13

TMH

0.1

12.00

Correspond with M. Cochran (Lightforce

08/12/13

TMH

0.1

12.00

Correspond with H. Coleman {Idaho client

08/13/13

GTH

0.4

94.00

Final preparation for deposition of L. Huber;

08/13/13

GTH

2.2

517.00

Take deposition of L. Huber;

08/13/13

GTH

2.0

470.00

Conferences with R. Dennis, H. Coleman and K.
Brown regarding

08/13/13

GTH

3.7

869.50

Defend deposition of K. Brown;

08/13/13

GTH

2.5

587.50

Conferences with R. Dennis, H. Coleman, K.
Brown K. Johnson, C. Runia and W. Barkett
regarding

08/13/13

GTH

0.2

47.00

Conference with K. Stockdill regarding

08/14/13

GTH

0.8

188.00

Conference with K. Stockdill regarding

08/14/13

GTH

3.2

752.00

Defend deposition of K. Stockdill;

Continue review of collection of additional
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Description

Amount

Hours

Date

Initials

08/14/13

GTH

0.3

70.50

08/14/13

GTH

2.7

634.50

Defend deposition of K. Johnson;

08/14/13

GTH

3.8

893.00

Conferences with J. Daniels, M. Cochran, R.

08/14/13

CCG

0.2

42.00

Correspondence with opposing counsel and our
expert D. Reinstein regarding upcoming expert
deposition of plaintiff's expert D. Cooper;

08/15/13

GTH

0.6

141.00

Prepare for conferences with J. Daniels and M.
Cochran regarding

08/15/13

GTH

0.8

188.00

08/15/13

GTH

0.5

117.50

08/15/13

GTH

3.2

752.00

08/15/13

GTH

1.1

258.50

08/15/13

GTH

4.3

1,010.50

08/15/13

GTH

0.5

117.50

Conference with W. Borkett regarding

08/15/13

GTH

1.3

305.50

Conference with R. Dennis, H. Coleman and J.
Daniels regarding

08/15/13

GTH

3.0

705.00

Travel from Orofino to McCall, Idaho;

08/15/13

TMH

0.2

24.00

Correspond with private investigator regarding
locating S. Peterson, a Nightforce former
employee;

08/15/13

TMH

0.1

12.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman {Idaho client contact) regarding
results of private investigator's investigation

Page 85 of 184

Conference with R. Dennis, H. Coleman, M.
Cochran, K. Johnson and C. Runia regarding

-

Conference with J. Daniels regarding-

Conference with M. Cochran regarding-

Defend depositions of M. Cochran and C. Runia;
Conference with J. Daniels, H. Coleman, R.
Dennis, C. Runia and M. Cochran regarding

Defend deposition of J. Daniels;
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Description

Amount

Hours

Date

Initials

08/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from K. Johnson regarding

08/16/13

GTH

0.2

47.00

Receive, review and respond to correspondence
from J. Huegli regarding D. Lombardi's
participation in mediation;

08/16/13

CCG

0.3

63.00

Draft duces tecum notice of deposition for
plaintiff's damage expert D. Cooper;

08/18/13

CCG

1.2

252.00

Review select portions of transcripts of
plaintiff's damage expert D. Cooper in other
proceedings;

08/18/13

CCG

0.5

105.00

Review articles from business valuation expert
D. Reinstein regarding calculation of values as
opposed to determination of value in business
valuation literature;

08/19/13

GTH

0.1

23.50

08/19/13

GTH

0.1

23.50

08/19/13

GTH

0.3

70.50

Prepare declaration of T. Paul;

08/19/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding.

08/19/13

GTH

0.1

23.50

Receive and review correspondence from W.
Barkett regarding

08/19/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from K. Stockdill r e g a r d i n g -

08/19/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding

08/19/13

GTH

0.1

23.50

Correspondence to H. Coleman et al regarding

08/19/13

GTH

0.1

23.50

Revise declaration of T. Paul;

08/19/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding-

-

Receive, review and respond to correspondence
from H. Coleman regarding

Further correspondence to H. Coleman regarding
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Amount

Hours

Description

Date

Initials

08/19/13

GTH

0.1

23.50

08/19/13

GTH

1.4

329.00

08/19/13

AJR

0.2

35.00

08/19/13

AJR

0.4

70.00

08/19/13

AJR

1.0

175.00

Review pleadings filed in response to
plaintiff's motion for partial summary judgment
to cross reference in current motion;

08/19/13

AJR

3.6

630.00

Create legal standard addressing overall ERISA
scheme, three subchapters, regulatory
provisions and carve out of participation,
vesting and funding;

08/19/13

AJR

2.9

507.50

Draft motion and memorandum in support of
partial summary judgment addressing ERISA's
carve out for top hat plans and identification
of elements necessary to establish top hat plan
status;

08/19/13

TMH

0.1

12.00

Review correspondence from H. Coleman {Idaho
client contact) regarding

08/19/13

TMH

0.1

12.00

Review correspondence from H. Coleman {Idaho
client contact) regarding

08/19/13

TMH

0.1

12.00

Conference with W. Barkett {Lightforce
employee) concerning

Receive, review and respond to correspondence
from plaintiff's attorney regarding mediator's
execution of protective order;
Analyze issues regarding motion for partial
summary judgment on plaintiff's wrongful
termination claim;
Receive and review e-mail from T. Hudak
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Hours

Description

Date

Initials

Amount

08/20/13

TMH

0.5

60.00

Investigate chain of title of two Lightforce
vehicles sold by plaintiff for personal gain;

08/20/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

08/20/13

TMH

2.8

336.00

08/20/13

TMH

0.8

96.00

08/20/13

TMH

0.2

24.00

Prepare defendant's motion for summary judgment
and notice of hearing;

08/20/13

TMH

0.4

48.00

Correspond with H. Coleman (Idaho client

08/20/13

AJR

0.8

140.00

Strategy conference with G. Husch and T. Hudak
regarding

08/20/13

AJR

0.8

140.00

Revise memorandum to clarify standard
applicable to ERISA claims;

08/20/13

AJR

3.1

542.50

Research, review, and analyze cases identifying
condition subsequent to entitlement to benefits
in top hat ERISA cases, standard for
interpretation of unilateral contracts and
opinions addressing breach of fiduciary duty by
top hat executive;

08/20/13

AJR

0.5

87.50

08/20/13

GTH

6.3

1,480.50

Revise Lightforce's memorandum in support of
motion for summary judgment, including
verification of case authorities cited therein;

Research and draft memorandum in support of
motion for partial summary judgment;
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Description

Amount

Hours

Date

Initials

08/20/13

GTH

0.1

23.50

08/20/13

CCG

0.6

126.00

08/21/13

GTH

0.1

23.50

08/21/13

GTH

6.6

1,551.00

08/21/13

TMH

0.8

96.00

Review of documents exchanged in discovery for
purposes of

08/21/13

TMH

0.1

12.00

08/21/13

TMH

0.1

12.00

-

08/21/13

TMH

0.1

12.00

Correspond with H. Coleman {Idaho client

08/21/13

TMH

0.2

24.00

Review declaration ofT. Paul, concerning
company vehicles bought from plaintiff, where
plaintiff represented that the vehicles were
his property;

08/21/13

TMH

0.3

36.00

Correspond with H. Coleman {Idaho client
contact) regarding

08/21/13

TMH

0.3

36.00

Correspond with H. Coleman {Idaho client

Receive and review correspondence from
plaintiff's attorney regarding J. Huegli's
execution of acknowledgment of protective
order, and correspondence to J. Huegli
regarding D. Lombardi's execution of same;
Review outline of questions and comments from
valuation expert D. Reinstein regarding
plaintiff's expert's report and questions for
use at upcoming deposition of plaintiff's
damage expert D. Cooper;
Receive and review correspondence from
plaintiff's attorney to J. Huegli regarding
mediation, and correspondence to J. Huegli
regarding same;
Prepare timeline for mediation;

Correspond with H. Coleman {Idaho client
contact) regarding

Correspond with H. Coleman {Idaho client
contact) regarding
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Date

Initials

08/21/13

TMH

0.3

36.00

08/22/13

TMH

0.1

12.00

08/22/13

TMH

0.3

36.00

Review documents produced by plaintiff in
discovery regarding paycheck stubs for
plaintiff during 2010, 2011, and 2012, for
purposes of confirming rate of pay set forth by
plaintiff in complaint;

08/22/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Presnell & Gage's counsel regarding
plaintiff's subpoena of Lightforce's financial
records;

08/22/13

GTH

0.4

94.00

Conference with Presnell & Gage's counsel
regarding plaintiff's subpoena of Lightforce's
financial records;

08/22/13

GTH

0.5

117.50

08/22/13

GTH

0.3

70.50

08/22/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

08/22/13

GTH

0.3

70.50

Correspondence to Presnell & Gage's counsel
regarding

08/22/13

GTH

0.2

47.00

Further conference with Presnell & Gage's
counsel regarding plaintiff's subpoena of
Lightforce's financial records;

Page 90 of 184

Hours

Amount

Description
Correspond with M. Leniger-Sherratt (Australia
client contact) regarding

Research regarding whether assertion of
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Date

Initials

08/22/13

GTH

0.3

70.50

Receive, review and respond to correspondence
from J. Huegli regarding D. Lombardi's
execution of acknowledgement of receipt of
protective order;

08/22/13

GTH

0.1

23.50

Receive and review plaintiff's attorney
correspondence to J. Huegli regarding D.
Lombardi's execution of acknowledgement of
receipt of protective order;

08/22/13

GTH

0.1

23.50

Receive and review plaintiff's supplemental
answers to interrogatories and responses to
requests for production;

08/22/13

GTH

0.8

188.00

08/22/13

AJR

0.3

52.50

08/22/13

CCG

0.8

168.00

Review deposition transcript of client
representative R. Dennis to prepare for
upcoming deposition of plaintiff's valuation
expert D. Cooper;

08/22/13

CCG

1.0

210.00

Review and analyze deposition transcript of
plaintiff J. Huber to prepare for deposition of
plaintiff's valuation expert D. Cooper;

08/22/13

CCG

1.3

273.00

Study valuation charts of plaintiff's expert D.
Cooper to prepare for upcoming deposition of D.
Cooper;

08/23/13

CCG

1.6

336.00

Continue to prepare for deposition of
plaintiff's valuation and lost wage expert D.
Cooper by reviewing D. Cooper's report and
supporting schedules;

08/23/13

CCG

3.5

735.00

Attend meeting with valuation and lost wage
expert D. Reinstein and client representative
W. Borkett to prepare for upcoming deposition
of plaintiff's valuation and lost wage expert
D. Cooper;

08/23/13

CCG

0.5

105.00

Review and analyze insured representative W.

Page 91 of 184

Hours

Amount

Description

Analyze issues regarding D. Cooper's damages
analysis;
Receive and review e-mail from G. Husch
regarding
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Date

Initials

08/23/13

CCG

0.7

147.00

08/23/13

GTH

0.2

47.00

08/23/13

GTH

4.3

1,010.50

08/23/13

GTH

0.1

23.50

08/23/13

TMH

0.2

24.00

08/23/13

TMH

0.2

24.00

Preparation of additional records concerning
plaintiff's wages for review by D. Reinstein,
responsive accounting expert, for use in
developing responsive expert opinions;

08/23/13

TMH

0.1

12.00

Prepare correspondence to W. Barkett regarding

08/23/13

TMH

0.2

24.00

Review plaintiff's responses to discovery
requests concerning Lightforce scopes in the
possession of plaintiff;

08/24/13

GTH

4.2

987.00

Draft mediation statement;

08/25/13

GTH

2.6

611.00

Continue to draft mediation statement;

08/26/13

GTH

5.8

1,363.00

Continue to draft mediation statement;

08/26/13

GTH

0.2

47.00
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Hours

Amount

Description
Review and analyze critique of plaintiff's
damage expert's report by insured
representative W. Barkett as well as outline of
questions for plaintiff's damage expert D.
Cooper;
Receive and review correspondence from J.
Huegli regarding mediation; receive and review
correspondence from J. Huegli to D. Lombardi
regarding mediation; receive and review further
correspondence from J. Huegli regarding
mediation;
Analyze issues regarding plaintiff's alleged
damages and report of plaintiff's expert
accountant, D. Cooper;

-

Receive, review and respond to correspondence
from W. Barkett regarding

Correspond with T. Ball, human resources
expert, regarding documents evidencing
Lightforce's performance management of
plaintiff prior to termination, for purposes of
developing expert testimony;

Conference with T. McDermott regarding
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Date

Initials

08/26/13

CCG

4.3

903.00

Take deposition of plaintiff's business
valuation and lost income expert D. Cooper;

08/26/13

CCG

0.6

126.00

Conference with client's business valuation and
lost wage expert D. Reinstein to prepare for
upcoming deposition of plaintiff's damage
expert D. Cooper;

08/26/13

CCG

2.8

588.00

Continue to review documents and outline
questions to prepare for deposition of
plaintiff's business valuation and lost wage
expert D. Cooper;

08/26/13

TMH

0.1

12.00

08/26/13

TMH

0.9

108.00

08/26/13

TMH

0.4

48.00

08/26/13

TMH

0.9

108.00

08/26/13

TMH

0.3

36.00

Review plaintiff's interrogatories and requests
for production of documents, for purposes of

08/27/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

08/27/13

TMH

0.2

24.00

Review results of title search for the Suburban
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Hours

Amount

Description

Prepare follow-up correspondence to H. Coleman
(Idaho client contact) regarding

Prepare second supplemental answers to
plaintiff's interrogatories, for purposes of
identifying additional persons with knowledge,
additional fact witnesses, and the anticipated
scope of their testimony at trial;

-

Prepare list of anticipated trial witnesses,
for purposes o

Review notes of witness interviews, for
purposes o
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Date

Initials

08/27/13

TMH

0.2

24.00

08/27/13

TMH

3.9

468.00

08/27/13

TMH

0.1

12.00

08/27/13

TMH

1.6

192.00

08/27/13

TMH

0.3

36.00

08/27/13

TMH

0.4

48.00

08/27/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Presnell Gage's counsel regarding motion
to quash subpoena;

08/27/13

GTH

0.3

70.50

Analyze legal issues regarding
accountant-client privilege;

08/27/13

GTH

0.1

23.50

Receive and review communication from T. Ball
regarding her expert report on human resources
issues;

08/27/13

GTH

0.1

23.50

Correspondence to R. Dennis, M.
Leniger-Sherratt, H. Coleman and T. McDermott
regarding

08/27/13

GTH

1.1

258.50

Page 94 of 184

Hours

Amount

Description
Prepare correspondence to G. McDougall
regarding certificate of witness sheets for R.
Dennis and M. Leniger-Sherratt;
Review and revise draft mediation statement
prior to dissemination to clients;
Correspond with H. Coleman (Idaho client

Review and revise motion to quash plaintiff's
subpoena to Presnell Gage, together with the
memorandum and declarations in support thereof;
Identify Lightforce's financial records
produced in discovery, for purposes of showing
the court the voluminous nature of Lightforce's
discovery productions, in support of motion to
quash plaintiff's subpoena to Presnell Gage;

-

Correspondence to H. Coleman regarding-
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Date

Initials

08/27/13

GTH

0.1

23.50

Receive and review correspondence from Presnell
Gage's counsel regarding response to
plaintiff's subpoena duces tecum;

08/27/13

GTH

0.1

23.50

Conference with Presnell Gage's counsel
regarding response to plaintiff's subpoena
duces tecum;

08/27/13

GTH

1.0

235.00

08/27/13

GTH

0.3

70.50

Correspondence to plaintiff's attorney
regarding motion to quash;

08/27/13

GTH

6.5

1,527.50

Finalize initial client draft of mediation
statement;

08/27/13

AJR

1.1

192.50

08/27/13

AJR

0.3

52.50

08/27/13

AJR

2.3

402.50

08/27/13

AJR

0.5

87.50

Prepare declaration of G. Husch in support of
motion to quash subpoena with exhibits;

08/27/13

AJR

0.2

35.00

Review Idaho Rule of Evidence 515 concerning
elements necessary to establish
accountant/client privilege;

08/27/13

AJR

0.5

87.50

Draft declaration of H. Coleman in support of
motion to quash subpoena;

08/27/13

AJR

0.3

52.50

Conference with G. Husch and T. Hudak regarding

08/27/13

AJR

0.6

105.00

Finalize motion to quash subpoena and
supporting memorandum and declarations;

08/28/13

AJR

1.0

175.00

Telephone conference with client regarding

Page 95 of 184

Hours

Amount

Description

Receive, review and revise memorandum,
declaration of G. Husch and declaration of H.
Coleman in support of motion to quash subpoena;

Continue to review and revise memorandum in
support of motion to quash;

Finalize memorandum in support of motion to
quash subpoena;

1637
Client:3127486.1

13782.0253 - Jeff Huber v. Lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Date

Initials

08/28/13

GTH

0.1

23.50

08/28/13

GTH

2.1

493.50

08/28/13

TMH

0.2

24.00

08/28/13

TMH

2.8

336.00

08/28/13

TMH

0.2

24.00

08/28/13

TMH

0.3

36.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) concerning

08/28/13

TMH

0.2

24.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) concerning

08/28/13

TMH

1.6

192.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact) regarding

08/29/13

TMH

2.2

264.00

Review and analyze draft expert witness report
prepared by T. Ball, human resources expert
witness, in preparation for disclosure of
expert witnesses pursuant to the court's
scheduling order;
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Hours

Amount

Description

-

Receive and review correspondence from M.
Leniger-Sherratt regarding

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman regarding

Prepare correspondence to J. Sykes regarding
Lightforce's verifications of interrogatories,
in compliance with the Idaho Rules of Civil
Procedure;

-

Additional review of and revision to draft
mediation statement, f o l l o w i n g -

Respond to correspondence from H. Coleman
{Idaho client contact) regarding
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Date

Initials

08/29/13

GTH

0.1

23.50

Receive and review correspondence from Presnell
Gage's attorney regarding production of
documents in response to plaintiff's subpoena
duces tecum;

08/29/13

GTH

0.3

70.50

Conference with plaintiff's attorney regarding
production of documents in response to
plaintiff's subpoena duces tecum;

08/29/13

GTH

0.1

23.50

Correspondence to Presnell Gage's attorney
regarding production of documents in response
to plaintiff's subpoena duces tecum;

08/29/13

GTH

0.5

117.50

Draft expert witness disclosure regarding T.
Ball;

08/29/13

GTH

0.7

164.50

Correspondence to T. McDermott regarding

08/29/13

GTH

0.7

164.50

Analyze ERISA issues;

08/29/13

GTH

0.1

23.50

08/29/13

GTH

0.3

70.50

08/29/13

GTH

0.1

23.50

Correspondence to and from W. Borkett regarding

08/29/13

GTH

0.1

23.50

Further correspondence to and from W. Barkett
regarding-

08/29/13

GTH

0.1

23.50

Correspondence to and from H. Coleman regarding

08/29/13

GTH

0.5

117.50

Analyze issues regarding taking of depositions
in Australia and admission of Australian lawyer
in action pending in Idaho;

08/29/13

GTH

0.2

47.00

Conference with Rogers Motors' attorney
regarding production of documents regarding
plaintiff's purchase of motor vehicles and
accessories;
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Hours

Amount

Description

Receive and analyze court's memorandum and
order regarding plaintiff's motion for partial
summary judgment;
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Date

Initials

08/29/13

GTH

0.4

94.00

Receive, review and respond to correspondence
from H. Coleman regarding

08/29/13

GTH

0.3

70.50

Receive, review and respond to correspondence
from R. Dennis regarding

08/29/13

GTH

0.1

23.50

Research regarding R. Rogers on Idaho Secretary
of State's website;

08/29/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

08/29/13

GTH

2.3

540.50

Receive and analyze expert witness report from
T. Ball;

08/30/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney and proposed motion
to seal and order granting motion to seal;

08/30/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

08/30/13

GTH

0.3

70.50

Receive, review and respond to correspondence
from H. Coleman regarding

08/30/13

GTH

0.2

47.00

Conference with W. Barkett regarding.

08/30/13

GTH

0.2

47.00

08/30/13

GTH

0.1

23.50

08/30/13

GTH

1.8

423.00

08/30/13

GTH

0.1

23.50

Correspondence to R. Dennis et al regarding.

08/30/13

GTH

0.1

23.50

Review and revise subpoena duces tecum to
Rogers Motors, Inc.;

08/30/13

GTH

0.1

23.50

Correspondence to Rogers Motors, lnc.'s counsel
regarding subpoena duces tecum to Rogers
Motors, Inc.;
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Amount

Hours

Description

-

Correspondence to co-counsel and clients
regarding

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

Revise supplemental mediation statement;
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Date

Initials

08/30/13

GTH

0.1

23.50

Correspondence to M. Leniger-Sherratt regarding

08/30/13

GTH

0.3

70.50

Revise defendant's second supplemental
discovery responses;

08/30/13

GTH

0.1

23.50

08/30/13

GTH

2.1

493.50

08/30/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding amended
notice of hearing on motion to quash;

08/30/13

GTH

0.1

23.50

Review and execute amended notice of hearing;

08/30/13

GTH

0.1

23.50

08/30/13

GTH

0.1

23.50

08/30/13

GTH

0.4

94.00

Receive and review D. Reinstein's expert
rebuttal report;

08/30/13

TMH

0.3

36.00

Correspond with J. Huegli regarding mediation
and mediation issues set forth Lightforce's
confidential mediation statement;

08/30/13

TMH

0.7

84.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australian client contacts)
and H. Coleman (Idaho client contact)

08/30/13

TMH

0.3

36.00

Review correspondence from R. Dennis, M.
Leniger-Sherratt, and H. Coleman regarding
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Hours

Amount

Description

Draft supplemental mediation statement;

-

Receive and review correspondence from H.
Coleman regarding

Receive, review and respond to correspondence
from R. Dennis regarding
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Date

Initials

08/30/13

TMH

1.9

228.00

08/30/13

TMH

0.1

12.00

Correspond with M. Leniger-Sherratt (Australian
client contact) regarding

08/30/13

TMH

0.2

24.00

Review correspondence from R. Dennis regarding

08/30/13

TMH

0.2

24.00

Review correspondence from R. Dennis regarding

08/30/13

TMH

1.7

204.00

Revise and finalize confidential mediation
statement;

08/30/13

TMH

2.3

276.00

Preparation of voluminous exhibits to accompany
Lightforce's confidential mediation statement,
including

08/30/13

TMH

0.5

60.00

09/02/13

GTH

0.1

23.50

09/02/13

GTH

0.1

23.50

09/02/13

GTH

0.1

23.50

Receive and respond to correspondence from R.
Dennis regarding

09/02/13

GTH

0.4

94.00

Conference with J. Huegli regarding strengths
of defendant's case;
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Hours

Amount

Description
Review and revise Lightforce's supplemental
mediation statement, to include discussion of

Review and analyze the court's decision on
plaintiff's motion for partial summary
judgment;

-

Receive and review correspondence from R.
Dennis regarding

Receive, review and respond to correspondence
from Presnell Gage's attorney regarding
document production;

1642
Client:3127486.1

13782.0253 - Jeff Huber v. Lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Description

Amount

Hours

Date

Initials

09/02/13

GTH

2.0

470.00

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman regarding

09/02/13

GTH

0.5

117.50

Draft
mediator per his request;

09/02/13

GTH

0.1

23.50

Correspondence to R. Dennis, M.
Leniger-Sherratt and H. Coleman regarding.

09/02/13

GTH

0.1

23.50

Receive and review correspondence from M.
Leniger-Sherratt regarding

09/03/13

GTH

0.0

0.00

09/03/13

GTH

0.1

23.50

09/03/13

GTH

11.3

2,655.50

09/03/13

GTH

0.3

70.50

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman regarding

09/03/13

GTH

0.1

23.50

Correspondence to J. Huegli and D. Lombardi
regarding mediation;

09/03/13

GTH

0.2

47.00

Receive, review and respond to correspondence
from J. Huegli regarding mediation;

09/03/13

AJR

0.8

140.00

Review federal common law regarding ambiguity
in top hat plans and rejection of proforma
contra;

09/03/13

AJR

1.2

210.00

09/03/13

AJR

2.1

367.50

Strategy meeting with clients following
mediation regarding

09/03/13

AJR

1.9

332.50

Review and analyze statutory remedy for failed
top hat plan and implication of ERISA
provisions and court discretion under federal
common law to order rescission;

or

Conference with mediator;

-

Receive and review correspondence from R.
Dennis regarding possibl

A ttend mediation session;
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Date

Initials

Hours

Amount

Description

09/03/13

AJR

0.0

0.00

Correspondence with expert witness T. Ball
regarding mediation;

09/03/13

AJR

0.0

0.00

Set up meeting with expert, clients and Moffatt
Thomas team;

09/03/13

AJR

0.0

0.00
clients;

09/03/13

AJR

1.5

262.50

Prepare for mediation;

09/03/13

AJR

0.8

140.00

Review ERISA and discretionary factors court
will consider in awarding attorney fees;

09/03/13

AJR

2.6

455.00

At request of mediator, attend mediation to

09/03/13

AJR

1.2

210.00

At request of mediator, identify and discuss

09/03/13

AJR

2.0

350.00

09/03/13

CCG

1.3

273.00

Review and analyze issues relating to
disclosure of opinions of insured's business
valuation expert and lost income expert D.
Reinstein;

09/03/13

CCG

0.5

105.00

Conference with valuation and lost income
expert D. Reinstein regarding disclosure of
opinions;

09/03/13

CCG

0.3

63.00

Review and analyze final report of lost income
expert, D. Reinstein;

09/03/13

TMH

0.2

24.00

Correspond with G. McDougall regarding
transcripts of the depositions of K. Brown, M.
Cochran, and J. Daniels (Lightforce employees),
in advance of mediation;
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Hours

Description

Date

Initials

Amount

09/03/13

TMH

1.6

192.00

Review and revise
for use in mediation, identify documents and
testimony in support thereof;

09/03/13

TMH

1.1

132.00

Review and analyze transcript of the deposition
of M. Cochran, Lightforce materials manager,
for

09/03/13

TMH

0.8

96.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman (Idaho client contact) regarding

09/03/13

TMH

2.2

264.00

09/03/13

TMH

1.9

228.00

09/03/13

TMH

0.3

36.00

Prepare expert witness disclosure for
disclosure of D. Reinstein, lost income expert;

09/03/13

TMH

3.4

408.00

Participate in mediation session with J. Huegli

09/04/13

TMH

0.8

96.00

Review and analyze third party witnesses
disclosed by plaintiff, juxtaposed with
documents exchanged in discovery, for purposes

09/04/13

TMH

0.8

96.00

Prepare Freedom of Information Act request to
the Alcohol, Tobacco and Firearms division of
the Department of Justice and accompanying

Review and analyze plaintiff's opposition to
summary judgment motion, for purposes of
identifying evidentiary issues, as well as
juxtaposed with plaintiff's amended complaint
to determine

-

Review and analyze expert report of D.
Reinstein, in response to plaintiff's
accounting expert's report;
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Date

Initials

09/04/13

TMH

6.4

768.00

09/04/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

09/04/13

TMH

0.5

60.00

Review the records of the Idaho Department of
Motor Vehicles concerning Lightforce's
unaccounted for 1987 Haulmark Trailer,
including review of records concerning vehicles
owned by plaintiff;

09/04/13

TMH

0.2

24.00

Correspond with H. Coleman regarding-

09/04/13

TMH

0.3

36.00

Review correspondence and certified title
records from the Idaho Department of Motor
Vehicles concerning 1973 Ford Truck and 1976
Chevy Suburban, which plaintiff sold for
personal gain;

09/04/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts) and
H. Coleman (Idaho client contact) concerning

09/04/13

TMH

0.1

12.00

Respond to correspondence from M.
Leniger-Sherratt (Australian client contact)

Hours

Amount

Description
Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact) and G. Husch,
following failed mediation, to discuss
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Date

Initials

09/04/13

CCG

0.5

105.00

Analyze issues regarding possible challenges to
plaintiff's business valuation and lost income
expert D. Cooper;

09/04/13

AJR

0.6

105.00

Review statutory authority and pleadings on
file to rebut and reply;

09/04/13

AJR

2.1

367.50

Research case law addressing purpose of
employment contract as sufficient to establish
ERISA top hat plan and to refute bargaining
power and percentage of management discussion;

09/04/13

AJR

2.1

367.50

Meet with expert T. Ball and clients to discuss
expert report, arguments made and plaintiffs
strategy with regard to management style versus
unsatisfactory performance;

09/04/13

AJR

1.1

192.50

09/04/13

AJR

1.2

210.00

Begin comprehensive review of opposition to
motion for summary judgment provided by
plaintiff;

09/04/13

AJR

0.8

140.00

Review cases cited by plaintiffs in support of
his opposition;

09/04/13

GTH

1.7

399.50

Conference with R. Dennis, H. Coleman and M.
Leniger-Sherratt regarding

09/04/13

GTH

2.5

587.50

Conference with T. Ball, R. Dennis, H. Coleman

09/04/13

GTH

0.2

47.00

09/04/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding-

09/04/13

GTH

0.4

94.00

Begin to prepare estimate of future fees and
costs;
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Hours

Amount

Description
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Date

Initials

09/04/13

GTH

3.2

752.00

Preparation of reply memorandum in support of
defendant's motion for partial summary
judgment;

09/05/13

AJR

1.1

192.50

Review cases and authority addressing ERISA top
hat requirement that plan be "unfunded," and
identifying that failure of beneficiary to pay
taxes is strong indicator that the plan is
unfunded;

09/05/13

AJR

4.6

805.00

Review and analyze legal authority to support
Reply Brief in Support of Lightforce's' Motion
for Summary Judgment;

09/05/13

GTH

0.1

23.50

09/05/13

GTH

0.1

23.50

09/05/13

GTH

7.9

1,856.50

09/05/13

TMH

0.8

96.00

Review and analyze plaintiff's additional
discovery requests to Lightforce;

09/05/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

09/05/13

TMH

0.3

36.00

Correspond with D. Duffy, Lightforce human

09/05/13

TMH

0.6

72.00

Begin drafting objections and responses to
plaintiff's additional interrogatories and
requests for production of documents;

09/06/13

TMH

0.4

48.00

Prepare Lightforce's sixth supplemental
responses to plaintiff's requests for
production of documents, for purposes of
disclosing audio recording of various managers
meetings;
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Hours

Amount

Description

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

Receive, review and respond to correspondence
from H. Coleman regarding

Continue to draft reply memorandum in support
of motion for partial summary judgment;
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Date

Initials

09/06/13

TMH

0.6

72.00

Preparation of Lightforce's fourth supplemental
answers to interrogatories, for purposes of
identifying summary of expected testimony of
Lightforce's witnesses, in light of meet and
confer demand by plaintiff's counsel;

09/06/13

TMH

0.1

12.00

Review meet and confer demand by plaintiff's
counsel, concerning summary of expected
testimony of Lightforce's witnesses;

09/06/13

TMH

0.6

72.00

Preparation of audio recordings of managers
meetings for production to opposing counsel
(NF020497-20510);

09/06/13

TMH

0.2

24.00

Respond to correspondence from expert T. Ball
concerning deposition testimony given by
Lightforce employees;

09/06/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts) and
H. Coleman (Idaho client contact) concerning

09/06/13

TMH

0.1

12.00

Review correspondence from H. Coleman (Idaho

09/06/13

AJR

0.5

87.50

Review Lightforce USA lnc.'s Answers to
Interrogatories Numbers 16-18;

09/06/13

AJR

2.3

402.50

09/06/13

GTH

7.2

1,692.00

09/06/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding. .

09/06/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding depositions of
defense experts;

09/06/13

GTH

0.1

23.50

Correspondence to T. Ball regarding her
deposition advising her of approval of his
statement that payment would come from client;
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Hours

Amount

Description

Revise memorandum to address suggested comments
and changes to brief;
Continue to prepare reply memorandum in support
of defendant's motion for partial summary
judgment;
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Date

Initials

09/06/13

GTH

0.5

117.50

09/07/13

GTH

6.3

1,480.50

09/07/13

AJR

0.6

105.00

Review brief to ensure the following are
addressed: the Hollingstead case cited by
plaintiff, whether the cases cited by plaintiff
in support of plaintiffs contention that the
Company Share Offer was funded were top hat
plans, circumstances where an employee in a top
hat plan can vest;

09/07/13

AJR

0.9

157.50

Review plaintiffs memorandum in opposition to
motion for partial summary judgment and
address/clarify questions from Gerry Husch to
be addressed in reply brief;

09/07/13

TMH

0.6

72.00

Continue preparation of Lightforce's fourth
supplemental answers to interrogatories, for
purposes of identifying summary of expected
testimony of Lightforce's witnesses, in light
of meet and confer demand by plaintiff's
counsel;

09/07/13

TMH

0.5

60.00

Prepare motion for pro hac vice admission of
Australian lawyer N. Linke, for the purposes of
his appearance at the depositions of P.
Alisauskas and D. Holmes in Australia;

09/07/13

TMH

1.3

156.00

09/08/13

AJR

0.3

52.50

09/08/13

AJR

0.3

52.50
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Hours

Amount

Description
Revise Lightforce USA lnc.'s Answers to
Interrogatories Nos 16-1;
Continue to draft reply memorandum in support
of defendant's motion for partial summary
judgment;
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Date

Initials

09/08/13

AJR

3.7

647.50

09/08/13

GTH

4.6

1,081.00

09/09/13

GTH

0.1

23.50

Correspondence to N. Linke r e g a r d i n g -

09/09/13

GTH

0.1

23.50

Receive and review correspondence from N. Linke
regarding

09/09/13

GTH

7.1

1,668.50

09/09/13

GTH

0.7

164.50

09/09/13

GTH

0.1

23.50

Conference with insured's privately-retained
counsel r e g a r d i n g -

09/09/13

GTH

0.1

23.50

Receive and review correspondence from H.
Coleman regarding

09/09/13

GTH

0.1

23.50

Correspondence to T. McDermott regarding

09/09/13

GTH

0.1

23.50

Correspondence to T. McDermott regarding

09/09/13

GTH

0.3

70.50

Revise motion for admission pro hac vice;

09/09/13

AJR

1.6

280.00
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Hours

Amount

Description
Finalize Reply Memorandum in support of motion
for partial summary judgment addressing and
distinguishing cases cited by Plaintiff as
failing to concern top hat plans, a recognized
different animal under ERISA and subject to
different standards;
Continue to draft reply memorandum in support
of defendant's motion for partial summary
judgment;

Continue to draft and revise reply memorandum
in support of defendant's motion for partial
summary judgment;
Conference with T. McDermott regarding
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Date

Initials

09/09/13

AJR

2.6

455.00

09/09/13

CCG

0.2

42.00

09/09/13

TMH

5.5

660.00

Travel to Orofino for client meetings, witness
interviews, and document review;

09/09/13

TMH

4.7

564.00

Review of client records onsite at Lightforce's
offices for purposes o

09/10/13

TMH

0.8

96.00

09/10/13

TMH

1.8

216.00

09/10/13

TMH

0.2

24.00

Prepare correspondence to J. Daniels
(Lightforce operations manager) concerning

09/10/13

TMH

0.2

24.00

Prepare correspondence to M. Cochran
(Lightforce materials manager) concerning

09/10/13

TMH

1.1

132.00

09/10/13

TMH

0.2

24.00

Page 110 of 184

Hours

Amount

Description
Final review and revision to Lightforce's Reply
Memorandum In Support of Partial Motion for
Summary Judgment requesting the Court declare
the Company Share Offer to meet the statutory
definition of an ERISA top hat plan, dismiss
wrongful termination claim;
Correspondence with valuation expert D.
Reinstein and opposing counsel regarding
deposition of D. Reinstein;

Conference with H. Coleman (Idaho client
contact), and Lightforce employees K.
Stockdill, J. Daniels, M. Cochran, D. Duffy, K.

Conference with H. Coleman (Idaho client

Review and revise reply in support of motion
for summary judgment;
Prepare correspondence to K. Johnson
(Lightforce engineer) concerning
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Date

Initials

09/10/13

TMH

0.2

24.00

09/10/13

TMH

2.1

252.00

Continue review of client records onsite at
Lightforce's offices for purposes of

09/10/13

TMH

0.9

108.00

Review and analyze tax related documents
provided by Presnell Gage in response to
plaintiff's subpoena, in advance of hearing on
Lightforce's motion to quash subpoena;

09/10/13

TMH

0.4

48.00

Conference with court officials concerning
trial and use of courtroom equipment at trial;

09/10/13

TMH

0.4

48.00

Review plaintiff's opposition to motion to
quash subpoena to Presnell Gage and declaration
of D. Cooper in support thereof;

09/10/13

CCG

0.2

42.00

Analyze issues regarding plaintiff's request
for extension of time for rebuttal expert
disclosure deadline;

09/10/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding depositions of
D. Reinstein and T. Ball;

09/10/13

GTH

0.1

23.50

Receive and review correspondence from N. Linke
regarding

09/10/13

GTH

0.3

70.50

Draft subpoena duces tecum to Rogers Motors;

09/10/13

GTH

0.1

23.50

Correspondence to Rogers Motors' attorney
regarding subpoena duces tecum;

09/10/13

GTH

0.2

47.00

Conference with plaintiff's attorney regarding
extension of rebuttal expert report deadline;

09/10/13

GTH

0.5

117.50

Analyze issues regarding plaintiff's damages
expert;

09/10/13

GTH

0.1

23.50

Receive and review correspondence from K.
Stockdill regarding-

09/10/13

GTH

2.7

634.50
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Hours

Amount

Description
Prepare correspondence to C. Runia (Lightforce
engineer) concerning

Revise reply memorandum in support of motion
for partial summary judgment;
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Date

Initials

09/11/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Rogers Motors' attorney regarding
acceptance of service of subpoena, and review
acceptance of service;

09/11/13

GTH

0.1

23.50

Receive and review correspondence from Rogers
Motors' counsel regarding subpoena duces tecum;

09/11/13

GTH

0.1

23.50

Receive and review correspondence from Rogers
Motors' counsel regarding plaintiff's credit
card charges;

09/11/13

GTH

0.1

23.50

09/11/13

GTH

0.1

23.50

09/11/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

09/11/13

GTH

0.1

23.50

Receive and review statement of D. Cooper,
plaintiff's expert, for accuracy before
authorizing payment;

09/11/13

GTH

0.9

211.50

09/11/13

GTH

0.1

23.50

Receive and review correspondence from H.
Coleman regarding

09/11/13

GTH

0.1

23.50

Correspondence to insured's privately-retained
counsel r e g a r d i n g -

09/11/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from insured's privately-retained counsel
regarding-

09/11/13

GTH

0.1

23.50

Receive and review plaintiff's fourth
supplemental answers to interrogatories;

09/11/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
plaintiff's attorney fees and counter offer;

09/11/13

GTH

0.1

23.50

Page 112 of 184

Hours

Amount

Description

-

Receive and review correspondence from
insured's privately-retained counsel regarding

Conference with T. McDermott regarding

Review and revise supplemental discovery
responses;

-

Further correspondence to insured's
privately-retained counsel regarding
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Date

Initials

09/11/13

GTH

0.2

47.00

Correspondence to J. Huegli and D. Lombardi
regarding mediation and likelihood of
settlement after the fact;

09/11/13

GTH

0.1

23.50

Receive and review correspondence and executed
acceptance of service from Rogers Motors'
counsel;

09/11/13

GTH

0.5

117.50

09/11/13

GTH

0.1

23.50

09/11/13

AJR

2.2

385.00

Analyze arguments offered by Plaintiff in
opposition to Lightforce's motion to quash;

09/11/13

AJR

2.4

420.00

Analyze cases and authority cited by plaintiff,
as it relates to other states with accountant
client privilege;

09/11/13

AJR

0.4

70.00

09/11/13

AJR

0.8

140.00

09/11/13

AJR

0.4

70.00

Outline reply brief in support of motion to
quash;

09/11/13

TMH

0.3

36.00

Correspond with R. Dennis (Australia client
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Hours

Amount

Description

-

Conference with H. Coleman regarding.

Telephone call from clerk of court regarding
payment for forwarding copy of motion pro hac
vice to judge;

Review the text and scope of the privilege in
comparison to Idaho;
Identify Missouri as state with most analogous
privilege and case law interpreting the scope
of the privilege;
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Date

Initials

09/11/13

TMH

1.3

156.00

Additional conference with H. Coleman (Idaho

09/11/13

TMH

2.2

264.00

Conduct investigation and review of records
regarding

09/11/13

TMH

5.2

624.00

Continue review of client records onsite at
Lightforce's offices for purposes of

09/12/13

TMH

6.0

720.00

Return travel from Orofino following client
meetings, witness interviews, and document
review;

09/12/13

TMH

0.3

36.00

09/12/13

TMH

2.6

312.00

09/12/13

TMH

0.3

36.00

Page 114 of 184

Hours

Amount

Description

Correspond with M. Asker, Farm Bureau agent,
concerning documents evidencing purchase of
life insurance for K. Stockdill (Lightforce
engineer);
Continue review of client records onsite at
Lightforce's offices for purposes of

Conference with J. Daniels, Lightforce
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Date

Initials

09/12/13

TMH

0.1

12.00

Review correspondence from M. Leniger-Sherratt
(Australia client contact) concerning

09/12/13

TMH

0.8

96.00

Follow-up conference with H. Coleman (Idaho

09/12/13

AJR

0.8

140.00

09/12/13

AJR

5.8

1,015.00

09/12/13

AJR

2.0

350.00

09/12/13

GTH

0.1

23.50

Receive and review invoice from HR Precision,
Inc. for approval for payment;

09/12/13

GTH

0.1

23.50

Correspondence to T. McDermott regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding notic.

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regardin
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Hours

Amount

Description

Review cases cited by Plaintiff in opposition
to Lightforce's motion to quash and key cite;
Draft and finalize reply memorandum in support
of motion to quash;
Receive and conduct privilege review of
documents received by Presnell Gage regarding
Lightforce;
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Date

Initials

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

09/12/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding

09/12/13

GTH

0.1

23.50

Receive and review fax from H. Coleman
regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

09/12/13

GTH

0.1

23.50

Correspondence to plaintiff's attorney
regarding correspondence to J. Griffin
concerning admission of N. Linke pro hac vice;

09/12/13

GTH

0.3

70.50

Correspondence to insured's privately-retained

09/12/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding settlement
demand;

09/12/13

GTH

0.1

23.50

Correspondence to R. Dennis, M.
Leniger-Sherratt, H. Coleman, insured's
privately retained counsel and T. McDermott
regarding
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Hours

Amount

Description
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Date

Initials

09/12/13

GTH

0.6

141.00

Receive, review and respond to correspondence
from R. Dennis r e g a r d i n g -

09/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman r e g a r d i n g -

09/12/13

GTH

0.2

47.00

Conference with plaintiff's attorneys regarding
plaintiff's attorney fees and costs and
regarding back up documentation for line items
on Lightforce's tax returns;

09/12/13

GTH

0.4

94.00

Conference with T. McDermott regarding

09/12/13

GTH

0.8

188.00

09/12/13

GTH

0.1

23.50

Receive and review communication from J.
Griffin regarding motion for admission pro hac
vice of Australian lawyer;

09/12/13

GTH

0.1

23.50

Conference with B. Andrews of ISB regarding
admission of Australian attorney pro hac vice;

09/12/13

GTH

0.5

117.50

09/12/13

GTH

4.3

1,010.50

09/13/13

GTH

2.0

470.00

09/13/13

TMH

0.4

48.00

Prepare defendant's seventh supplemental
objections and responses to plaintiff's
requests for production, for purposes of
production additional records of plaintiff's
bad acts;

09/13/13

TMH

0.3

36.00

Preparation of records for production to
plaintiff's counsel (Bates Nos.
NF020511-20726);

09/13/13

TMH

0.3

36.00

Correspond with J. Daniels and H. Coleman
(Idaho client contact) regarding
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Hours

Description

Amount

Correspondence to J. Griffin regarding
admission of N. Linke pro hac vice;
Assist with regard to reply memorandum in
support of motion to quash;
Travel from Boise to McCall, Idaho;
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Date

Initials

09/13/13

TMH

0.1

12.00

Correspond with H. Coleman (Idaho client

09/13/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

09/13/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client
contact) and R. Dennis and M. Leniger-Sherratt
(Australia client contacts) concerning

09/13/13

TMH

0.4

48.00

Review records provided by M. Asker, Farm
Bureau agent, concerning K. Stockdill's life

09/13/13

TMH

0.4

48.00

Prepare privilege log for responses to
plaintiff's request for production nos. 38-40,
for purposes of identifying records redacted
for privilege;

09/13/13

TMH

1.5

180.00

09/13/13

TMH

0.3

36.00

09/13/13

TMH

1.2

144.00

09/13/13

TMH

0.4

48.00

Page 118 of 184

Hours

Amount

Description

Review and analyze collection of additional
client records (evidencing plaintiff's bad acts
and plaintiff's benefits) (NF020511-20726), for
privileged content;
Designate client records (Bates Nos.
NF020511-20726) as protected information under
the terms of the parties' protective order, for
purposes of producing the same in response to
plaintiff's discovery requests;
Redact privileged content from additional
client records to produce in response to
plaintiff's discovery requests (Bates Nos.
NF020511-20726);
Prepare objections and responses to plaintiff's
request for production nos. 38-40;
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Date

Initials

09/13/13

TMH

0.8

96.00

09/13/13

TMH

1.9

228.00

09/13/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

09/13/13

TMH

0.3

36.00

Review and analyze plaintiff's supplemental
answers to interrogatories and requests for
production of documents;

09/13/13

TMH

0.3

36.00

Review and analyze documents produced by
plaintiff (JEH138-154) consisting of earning
statement, funeral pamphlet for J. Nichols, and
retirement benefits;

09/15/13

TMH

0.1

12.00

Correspond with J. Daniels, Lightforce

09/15/13

TMH

0.3

36.00

Prepare correspondence to J. Daniels,
Lightforce Operations Manager, regarding-

09/15/13

TMH

0.3

36.00

Prepare correspondence to K. Brown, Lightforce
Sales and Marketing Manager, regarding-

09/15/13

TMH

0.3

36.00

Prepare correspondence to M. Cochran,
Lightforce Materials Manager, regarding-

09/15/13

TMH

1.2

144.00

Review and analyze board reports submitted by
J. Daniels, Lightforce operations manager, to
plaintiff, juxtaposed with finalized board
reports submitted to Lightforce's board of

Page 119 of 184

Hours

Amount

Description
Revise and finalize defendant's fourth
supplemental answers to interrogatories, for
purposes of including additional two newly
discovered witnesses, M. Schnider and S. Knox
and identifying their anticipated scope of
testimony;
Review and analyze documents provided by Rogers
Motors in response to subpoena;
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Date

Initials

09/15/13

TMH

0.1

12.00

Correspond with H. Coleman (Idaho client

09/15/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client
contact) and R. Dennis and M. Leniger-Sherratt
(Australia client contacts) concernin

09/15/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client
contact) and R. Dennis and M. Leniger-Sherratt
(Australia client contacts) concerning

09/15/13

TMH

0.2

24.00

Correspond with R. Dennis (Australian client

09/15/13

TMH

0.1

12.00

Prepare correspondence to plaintiff's counsel
regarding depositions of the Australian
witnesses;

09/15/13

TMH

0.2

24.00

Prepare correspondence to plaintiff's counsel
regarding defendant's verification of answers
to interrogatory nos. 16-18;

09/15/13

TMH

0.1

12.00

Prepare correspondence to H. Coleman (Idaho
client contact) concerning

09/15/13

GTH

3.0

705.00

Travel from McCall to Orofino, Idaho, for
hearing on defendant's motion for partial
summary judgment and defendant's motion to
quash plaintiff's subpoena duces tecum;

09/16/13

GTH

2.2

517.00

Prepare for oral argument on defendant's motion
to quash subpoena duces tecum and motion for
partial summary judgment on plaintiff's
wrongful termination claim;

09/16/13

GTH

0.1

23.50

Page 120 of 184

Hours

Amount

Description

Conference with plaintiff's attorney regarding
nonjudicial resolution of motion to quash;
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Date

Initials

09/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding motion to
quash;

09/16/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from Presnell Gage's counsel
regarding motion to quash subpoena;

09/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding upcoming
expert depositions;

09/16/13

GTH

0.1

23.50

Receive and review correspondence from W.
Borkett regardin

09/16/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from Presnell Gage's attorney
regarding motion to quash subpoena duces tecum
issued to Presnell Gage;

09/16/13

GTH

0.1

23.50

Correspondence to T. Ball regarding advising
her of plaintiff's desire to move date of her
deposition to coincide with is expert;

09/16/13

GTH

0.1

23.50

Receive and review order granting motion for
admission pro hac vice;

09/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

09/16/13

GTH

0.1

23.50

Receive and review plaintiff's third
supplemental responses to requests for
production of documents and things and
plaintiff's supplemental answers to
interrogatories;

09/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Presnell Gage's attorney regarding motion
to quash plaintiff's subpoena duces tecum
served upon Presnell Gage;

09/16/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Rogers Motors' attorney regarding
documentation related to plaintiff's purchases
from Rogers Motors on Lightforce's credit
cards, and correspondence to H. Coleman
regarding same;
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Hours

Amount

Description
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Date

Initials

09/16/13

GTH

0.1

23.50

09/16/13

AJR

4.1

717.50

09/16/13

CCG

0.3

63.00

Review and analyze plaintiff's motion for
extension of time for rebuttal expert
disclosure deadline;

09/16/13

CCG

0.4

84.00

Draft correspondence to plaintiff's counsel
regarding request to extend rebuttal expert
disclosure deadline and objections to same;

09/16/13

CCG

0.5

105.00

09/16/13

TMH

0.3

36.00

Prepare correspondence to C. Runia, Lightforce
engineer, regarding

09/16/13

TMH

0.3

36.00

Prepare correspondence to K. Stockdill,
Lightforce engineer, regarding

09/16/13

TMH

0.3

36.00

Prepare correspondence to K. Johnson,

09/16/13

TMH

0.1

12.00

Prepare correspondence to R. Dennis and M.
leniger-Sherratt (Australian client contacts)
and H. Coleman (Idaho client contact)

09/16/13

TMH

0.1

12.00

Review correspondence from M. Cochran,

Page 122 of 184

Hours

Amount

Description
Receive and review plaintiff's supplemental and
rebuttal expert witness disclosure;
Review and analyze file, moving papers, and
evidence in the record in preparation for
summary judgment hearing, outline oral
argument, identify standard of review where
both parties have moved for summary judgment,
court is ultimate tier of fact;

Review and analyze supplemental expert witness
report for plaintiff's economic expert D.
Cooper;
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Date

Initials

09/16/13

TMH

0.2

24.00

09/16/13

TMH

1.2

144.00

09/17/13

TMH

0.1

12.00

09/17/13

TMH

1.5

180.00

Review and analyze supplemental expert report
of D. Cooper, plaintiff's accounting expert,
post-deposition;

09/17/13

AJR

2.3

402.50

Continue to prepare for hearing and review of
authority supporting determination that Company
Share Offer constitutes a top hat plan, exempt
from substantive provisions of ERISA;

09/17/13

AJR

2.1

367.50

Attend hearing and present argument regarding
Lightforce's motion for partial summary
judgment seeking court order that the Company
Share Offer constitutes an ERISA top hat plan,
that plaintiffs state law causes of action
related to the Company Share Offer are
preempted under ERISA, and that because the
ERISA plan constitutes a top hat plan it is
exempt from the participation, funding and
vesting requirements of ERISA and present
rebuttal argument;

09/17/13

AJR

1.1

192.50

Follow-up conference with clients to discuss

09/17/13

AJR

5.1

892.50

While traveling from Orofino to Boise, analyze

Page 123 of 184

Hours

Amount

Description
Prepare correspondence to K. Brown, Lightforce
sales & marketing director, concerning

Prepare list of actual and potential trial
witnesses, along with topics of expected

Correspond with H. Coleman (Idaho client
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Date

Initials

09/17/13

GTH

0.3

70.50

09/17/13

GTH

2.5

587.50

Attend hearing and argue in support of
defendant's motion for partial summary judgment
on plaintiff's wrongful termination claim and
defendant's motion to quash subpoena duces
tecum issued to Presnell Gage;

09/17/13

GTH

1.5

352.50

Conference with H. Coleman and J. Daniels

09/17/13

GTH

5.0

1,175.00

Return travel from Orofino to Boise, Idaho;

09/18/13

GTH

0.2

47.00

Correspondence to T. McDermott, R. Dennis and
M. Leniger-Sherratt regarding

09/18/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding depositions of
P. Alisauskas and D. Holmes, and correspondence
to R. Dennis and N. Linke regarding same;

09/18/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

09/18/13

GTH

0.1

23.50

Receive and review correspondence from N. Linke
regarding

09/18/13

CCG

0.5

105.00

Analyze issues relating to strategy for
opposition to plaintiff's motion for additional
time to disclose rebuttal experts;

09/18/13

TMH

0.3

36.00

Prepare correspondence to plaintiff's counsel
regarding defendant's verification of third
supplemental answers to interrogatories;

09/18/13

TMH

0.3

36.00

Correspond with W. Barkett, Lightforce

Page 124 of 184

Hours

Amount

Description
Final preparation for hearing on defendant's
motion for partial summary judgment and
defendant's motion to quash subpoena duces
tecum issued to Presnell Gage;
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Date

Initials

09/18/13

TMH

0.1

12.00

Review correspondence from plaintiff's counsel
regarding depositions of P. Alisauskas and D.
Holmes;

09/18/13

TMH

0.1

12.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman (Idaho client contact)

09/19/13

CCG

3.2

672.00

Review and analyze revised expert report of
plaintiff's damage expert D. Cooper;

09/19/13

GTH

0.1

23.50

Correspondence to plaintiff's attorney
regarding the need to take video deposition of
W. Barkett;

09/19/13

GTH

0.1

23.50

Correspondence to T. McDermott regarding

09/19/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

09/19/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from plaintiff's attorney regarding depositions
of P. Alisauskas and D. Holmes;

09/19/13

GTH

0.1

23.50

Correspondence to M. Leniger-Sherratt, R.
Dennis and N. Linke regarding

09/19/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from plaintiff's attorney
regarding depositions of P. Alisauskas and D.
Holmes;

09/19/13

GTH

0.1

23.50

Receive and review notice of deposition of T.
Ball and notice of deposition of D. Reinstein
from plaintiff's attorney;

09/19/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding depositions of
P. Alisauskas and D. Holmes;

09/20/13

CCG

3.7

777.00

Page 125 of 184

Hours

Amount

Description

Continue to review and analyze revised report
of plaintiff's damage expert D. Cooper and
compare to opinions of prior report;
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Date

Initials

09/20/13

TMH

0.2

24.00

Correspond with plaintiff's counsel regarding
deposition of P. Alisauskas and D. Holmes;

09/20/13

TMH

0.2

24.00

Conference with Freedom of Information Act
(FOIA) officials of the Alcohol, Tobacco and
Firearms Division of the U .5. Department of
Justice concerning FOIA request for
Lightforce's FFL license documentation;

09/20/13

TMH

0.1

12.00

Prepare follow-up correspondence to K. Brown,
Lightforce sales & marketing director,

09/20/13

TMH

0.4

48.00

Review trial scheduling order and review Idaho
Rules of Civil Procedure regarding pre-trial
procedures, for purposes of

09/20/13

TMH

0.4

48.00

Preparation of a list of pre-trial issues to
address, in advance of trial;

09/21/13

AJR

0.4

70.00

Receive and review trial preparation task
outline;

09/21/13

AJR

0.8

140.00

Review and analyze federal common law defense
of "after acquired evidence rule";

09/21/13

AJR

0.6

105.00

Begin to prepare master list of cases
addressing elements of LFUSA defense regarding
plaintiffs ERISA cause of action to shepardize
and key cite;

09/21/13

AJR

0.5

87.50

09/21/13

AJR

0.5

87.50

09/21/13

AJR

0.6

105.00

Review and analyze plaintiffs burden of proof
regarding ERISA interference claim;

09/21/13

AJR

0.8

140.00

Review and analyze federal common law
interpretation of "for cause" forfeiture
provisions in ERISA employment contracts;

Page 126 of 184

Hours

Amount

Description

Assist with trial exhibit review and
identification;
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Date

Initials

09/21/13

AJR

0.8

140.00

Review and analyze federal common law
interpretation of unilateral employment
contract, examining forfeiture provisions;

09/22/13

AJR

1.5

262.50

Analyze Ninth Circuit and federal authority
addressing federal common law contract
interpretation of ambiguous terms in ERISA
contracts involving sophisticated individuals
to support trial brief;

09/22/13

AJR

0.6

105.00

Review master witness list and identify

09/22/13

AJR

1.3

227.50

Review master witness list and identify

09/22/13

AJR

1.6

280.00

Review and analyze insurance application,
exhibits and need for trial subpoena to issue
to M. Asker;

09/22/13

AJR

1.1

192.50

Analyze Ninth Circuit authority addressing
interpretation of forfeiture provisions in
ERISA and ERISA top hat plans to support trial
brief;

09/22/13

GTH

4.7

1,104.50

Review and select documents for defendant's
list of trial exhibits;

09/22/13

TMH

5.7

684.00

Review and analyze documents exchanged in
discovery for purposes of identifying potential
trial exhibits;

09/23/13

TMH

4.4

528.00

Continue to review and analyze documents
exchanged in discovery, for purposes of
identifying potential trial exhibits;

09/23/13

TMH

0.8

96.00

Conference with H. Coleman (Idaho client
contact) regarding

09/23/13

TMH

0.6

72.00

Analyze use of certified copies of Idaho
Department of Motor Vehicle records as trial
exhibits, under Idaho Rule of Evidence 902, in
lieu of having a representative travel to
Orofino and testify at trial;

Page 127 of 184

Hours

Amount

Description
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Date

Initials

09/23/13

GTH

0.2

47.00

Analyze issues regarding deposition duces tecum
to T. Ball;

09/23/13

GTH

0.1

23.50

Conference with T. Ball regarding information
needed at her deposition;

09/23/13

GTH

0.1

23.50

Receive and review correspondence from P.
Alisauskas and D. Holmes regarding their
approval of depositions to be taken by video in
Australia;

09/23/13

GTH

0.2

47.00

Analyze issues regarding trial testimony of D.
Cooper and D. Reinstein;

09/23/13

GTH

1.5

352.50

Receive and analyze W. Borkett's memorandum
regarding

09/23/13

GTH

3.9

916.50

Continue to review documents for inclusion on
defendant's exhibit list;

09/23/13

AJR

3.2

560.00

Review and analyze marked exhibits, evidentiary
foundation and authentication requirements
related to witnesses assigned to attorney
Rosholt for further investigation and
potentially to call as witness at trial;

09/23/13

AJR

0.2

35.00

E-mail to client and carrier requesting

09/23/13

CCG

0.3

63.00

Correspondence with valuation expert D.
Reinstein regarding new report from plaintiff's
expert D. Cooper, responding to same and issues
relating to upcoming deposition;

09/23/13

CCG

0.2

42.00

Conferences and correspondence with plaintiff's
counsel regarding D. Cooper newly disclosed
report on goodwill valuation and upcoming
deposition of our rebuttal expert D. Reinstein;

09/23/13

CCG

1.0

210.00

09/23/13

CCG

0.3

63.00

Page 128 of 184

Hours

Amount

Description

Analyze issues regarding motion to strike new
report from plaintiff's expert D. Cooper
regarding revised opinion on goodwill of client
per share buy back agreement;
Review and analyze comments from client
regarding
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Date

Initials

09/23/13

CCG

1.9

399.00

Continue to review new report and supporting
schedules produced from plaintiff's damage
expert D. Cooper and compare to opinions and
schedules disclosed in first report;

09/23/13

CCG

3.2

672.00

Review and analyze transcript of plaintiff's
damage expert, D. Cooper, and documents
produced at deposition to prepare motion to
strike and prepare for trial;

09/24/13

CCG

2.6

546.00

Draft memorandum in support of motion to strike
plaintiff's damage expert D. Cooper for late
expert disclosure and lack of foundation for
opinions;

09/24/13

GTH

0.1

23.50

09/24/13

GTH

0.4

94.00

Receive and review correspondence and
documentation from H. Coleman regarding

09/24/13

GTH

0.1

23.50

Correspondence to plaintiff's attorney
regarding deposition of W. Barkett and
plaintiff's overdue discovery responses;

09/24/13

GTH

0.1

23.50

Receive, review and respond to follow-up
correspondence from plaintiff's attorney
regarding need for video deposition of W.
Barkett;

09/24/13

GTH

0.1

23.50

Receive and review correspondence from
plaintiff's attorney regarding overdue
discovery responses;

09/24/13

GTH

0.2

47.00

Conference with T. Ball regarding response to
plaintiff's requests for production of
documents and things;

09/24/13

GTH

0.9

211.50

Analyze issues regarding plaintiff's request
for production of documents to T. Ball;

09/24/13

GTH

0.9

211.50

Prepare for deposition of T. Ball;
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Description
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Date

Initials

09/24/13

GTH

0.1

23.50

09/24/13

GTH

2.2

517.00

09/24/13

TMH

0.3

36.00

Prepare eighth supplemental responses to
plaintiff's requests for production, for
purposes of producing select 2010 board reports
of J. Daniels, Lightforce's operations manager,
which were later modified by plaintiff;

09/24/13

TMH

0.1

12.00

Designate client records (Bates Nos.
NF020727-20736} as protected information under
the terms of the parties' protective order, for
purposes of producing the same in response to
plaintiff's discovery requests;

09/24/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

09/24/13

TMH

0.1

12.00

Prepare correspondence to H. Coleman {Idaho
client contact) and W. Borkett regarding

09/24/13

TMH

0.3

36.00

Review and analyze plaintiff's answers to
interrogatories and requests for admissions;

09/24/13

TMH

0.3

36.00

Correspond with H. Coleman (Idaho client

09/24/13

TMH

0.2

24.00

Correspond with K. Brown, Lightforce sales and

09/24/13

TMH

0.3

36.00

Correspond with Judge Griffin's clerk regarding
designation of trial exhibits and tendering of
exhibits in advance of trial;

09/24/13

TMH

0.2

24.00

Preparation of records for production to
plaintiff's counsel;

09/24/13

TMH

0.2

24.00
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Amount

Description
Receive, review and respond to correspondence
from C. Dominic regarding
Analyze issues for trial;

-

Correspond with H. Coleman (Idaho client
contact) regarding
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Date

Initials

09/24/13

TMH

1.2

144.00

Continue to review and analyze documents
exchanged in discovery, for purposes of
identifying potential trial exhibits;

09/24/13

TMH

0.8

96.00

Review of excepts of plaintiff's deposition,
for purposes of identifying potential trial
exhibits;

09/24/13

TMH

1.6

192.00

Begin preparation of comprehensive list of
defendant's proposed trial exhibits;

09/25/13

TMH

5.4

648.00

Continue preparation of comprehensive list of
defendant's proposed trial exhibits;

09/25/13

TMH

0.5

60.00

Review and analyze plaintiff's tax returns
produced in discovery, in light o

09/25/13

TMH

0.3

36.00

Conference with Human Resources expert T. Ball
and G. Husch regarding exhibits necessary to
support testimony at trial;

09/25/13

TMH

1.4

168.00

Continue to review and analyze documents
exchanged in discovery, for purposes of
identifying potential trial exhibits;

09/25/13

GTH

3.4

799.00

Analyze issues regarding trial themes, evidence
at trial, trial brief, statement of claims and
defenses to be filed with court, and
defendant's trial exhibits;

09/25/13

GTH

0.2

47.00

Correspondence to plaintiff's attorney
regarding verification of plaintiff's answers
to interrogatories and supplemental answers to
interrogatories;

09/25/13

GTH

0.2

47.00

Continue to select exhibits for defendant's
trial exhibit list;

09/25/13

GTH

0.8

188.00

Prepare for conference with T. Ball regarding
her deposition;

09/25/13

GTH

0.5

117.50

Conference with T. Ball regarding her
deposition and documents to be produced to
plaintiff's attorney;
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Date

Initials

09/25/13

GTH

2.5

587.50

Defend deposition of T. Ball, including
conferences with plaintiff's attorney regarding
witness disclosure, confidentiality at trial,
trial length, etc;

09/25/13

GTH

1.1

258.50

Post deposition conferences with T. Ball and T.
Hudak regarding trial strategy and exhibits;

09/25/13

GTH

0.1

23.50

09/25/13

GTH

0.1

23.50

09/25/13

GTH

0.1

23.50

09/25/13

AJR

6.3

1,102.50

Legal analysis addressing burden of proof and
remedy in ERISA 510 action alleging
interference with benefits, rules of pleading
and adequacy of pleading causes of action under
ERISA, Recent United States Supreme Court cases
addressing ERISA plans containing one or more
violations of the substantive provisions,
remedy of equitable reformation and burden of
proof and evidence necessary to establish right
to equitable reformation, availability of
common law equitable defenses;

09/25/13

CCG

4.8

1,008.00

Continue to draft memorandum in support of
motion to exclude plaintiff's damage expert D.
Cooper;

09/26/13

CCG

1.1

231.00

Hours

Amount

Description

Receive and review correspondence from C.
Dominic regarding witness preparation;

Correspondence to C. Dominic regarding
retention of B. Boyd as witness preparation
expert;

Work with D. Reinstein to prepare trial
exhibits;
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Date

Initials

09/26/13

CCG

6.1

1,281.00

09/26/13

CCG

0.7

147.00

Draft affidavit of counsel in support of motion
to exclude plaintiff's damage expert D. Cooper;

09/26/13

AJR

2.6

455.00

Finalize the review and identification of trial

09/26/13

AJR

4.1

717.50

Full review and citation of issues plead in
Plaintiffs Amended Complaint, admissions in
briefing supporting determination that Company
Share Offer at issue meets the statutory
definition of a top hat plan, consistent with
case law authority addressing the issue to be
used in trial brief;

09/26/13

GTH

0.1

23.50

Receive and review amended notice of deposition
regarding D. Reinstein;

09/26/13

GTH

0.2

47.00

Analyze issues regarding motion to strike D.
Cooper's first report;

09/26/13

GTH

0.5

117.50

Analyze issues regarding Plaintiff's damage
expert, D. Cooper's second report;

09/26/13

GTH

0.3

70.50

09/26/13

GTH

3.3

775.50

Review defendant's trial exhibits;

09/26/13

TMH

3.3

396.00

Continue preparation of comprehensive list of
defendant's proposed trial exhibits;

09/26/13

TMH

4.1

492.00

Continue to review and analyze documents
exchanged in discovery, for purposes of
identifying potential trial exhibits;

09/26/13

TMH

3.6

432.00

Discuss and review proposed trial exhibits with
G. Husch and A. Rosholt,

09/26/13

TMH

0.2

24.00

Correspond with M. Leniger-Sherratt regarding

09/27/13

TMH

0.2

24.00

Correspond with T. Ball, human resources
expert, concerning review of deposition
testimony, in advance of trial;
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Hours

Amount

Description
Continue to draft motion to exclude plaintiff's
damage expert D. Cooper;

Begin to prepare for pretrial conference;
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Date

Initials

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness M.
Schnider;

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness B.
McLaughlin;

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness J.
Goodwin;

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness S.
Hairston;

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness D. Leaf;

09/27/13

TMH

0.2

24.00

Prepare trial subpoena to fact witness K.
Damron;

09/27/13

TMH

0.5

60.00

Correspond with H. Coleman (Idaho client

09/27/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australian client contacts)
and H. Coleman (Idaho client contact)
concerning

09/27/13

TMH

0.2

24.00

09/27/13

TMH

1.8

216.00

Continue to review and analyze documents
exchanged in discovery, for purposes of
identifying potential trial exhibits;

09/27/13

TMH

2.5

300.00

Continue preparation of comprehensive list of
defendant's proposed trial exhibits;

09/27/13

TMH

1.2

144.00

09/27/13

GTH

0.1

23.50
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Hours

Amount

Description

-

Correspond with B. Boyd, witness coach,
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Date

Initials

09/27/13

GTH

3.1

728.50

Review plaintiff's deposition in preparation
for cross-examination of plaintiff at trial;

09/27/13

GTH

0.5

117.50

Conference with B. Boyd r e g a r d i n g -

09/27/13

GTH

0.1

23.50

Correspondence to H. Coleman regarding.

09/27/13

GTH

0.1

23.50

09/27/13

GTH

0.2

47.00

Receive and review correspondence and
engagement agreement from Tsongas;

09/27/13

AJR

0.2

35.00

Review Court repository to determine if Court
has entered decision regarding Lightforce
motion for partial summary judgment;

09/27/13

AJR

1.0

175.00

Finalize introduction, statement of Plaintiffs
employment history and identification of
remaining issues/defenses for trial;

09/27/13

AJR

1.3

227.50

Identify enforcement causes of action under
ERISA, Plaintiffs' burden of proof under each
cause of action;

09/27/13

AJR

0.7

122.50

Analyze recent United States Supreme Court
authority in Cigna v. Amara addressing remedy
under ERISA for violation of rules - including
failed top hat plans, equitable nature of
remedy as reformation and pleading
requirements, key cite and analyze cases from
the Ninth Circuit and Federal District Court
for the District of Idaho;

09/27/13

AJR

0.6

105.00

Review Amended Complaint in accordance with
standard of pleading outlined in Ninth Circuit
and Idaho's federal court;

09/27/13

AJR

3.9

682.50

Revise trial brief to address top hat plan
requirements, and plaintiffs burden of proof
regarding plead ERISA issues;

09/27/13

AJR

0.4

70.00
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Hours

Amount

Description

Outline alternative trial brief in the event
the Court concludes the Company Share Offer not
qualifying as a top hat plan;
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Date

Initials

09/28/13

AJR

2.9

507.50

Address standard pre-ERISA and post-ERISA and
distinguish cases pre-ERISA identifying
forfeiture clauses as containing higher burden;

09/28/13

AJR

3.1

542.50

Draft section of trial brief addressing top hat
plan forfeiture and on point cases discussing
and rejecting a plaintiffs claims that benefits
vest and are non forfeitable in top hat plans,
as well as federal common law regarding top hat
interpretation, unilateral contract theories
where performance is required and identify
objective standard regarding satisfactory
performance;

09/28/13

AJR

1.0

175.00

Continue to draft trial brief regarding Company
Share Offer as top hat plan under ERISA,
Company Share Offer as being statutorily exempt
from participation, funding and fiduciary
responsibility portions of ERISA which include
anti-forfeiture and anti-alienation;

09/28/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Rogers Motors regarding trial witness to
authenticate Rogers Motors's records;

09/28/13

GTH

0.2

47.00

Receive, review and respond to further
correspondence from counsel for Rogers Motors
and Presnell Gage regarding authentication of
Rogers Motors records and court's ruling on
defendant's motion to quash subpoena duces
tecum issued to Presnell Gage;

09/28/13

GTH

0.3

70.50

Analyze issues regarding Rogers Motors records;

09/28/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis r e g a r d i n g -

09/28/13

GTH

0.3

70.50

Correspondence to J. Huegli regarding status of
settlement authority and settlement
negotiations;

09/28/13

GTH

0.1

23.50

Receive and review correspondence from R.
Dennis regarding

09/28/13

GTH

0.1

23.50

Further correspondence to J. Huegli regarding
settlement issues;

09/28/13

GTH

0.1

23.50

Receive and review correspondence from J.
Huegli regarding settlement;

Hours

Amount

Description
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Date

Initials

Hours

Amount

Description

09/28/13

GTH

0.1

23.50

09/28/13

GTH

0.1

23.50

09/28/13

TMH

5.8

696.00

Preparation of trial exhibits, in preparation
for pre-trial conference;

09/29/13

TMH

3.8

456.00

Continue preparation of trial exhibits, in
preparation for pre-trial conference;

09/29/13

TMH

5.2

624.00

Review trial exhibits to identify and redact
protected information, as required under Idaho
Rule of Civil Procedure 3(c);

09/29/13

AJR

4.2

735.00

Revise memorandum to address Plaintiffs
substantial executive compensation package,
long term incentive packages regarding the
Company Share Offer and Non-Competition and
Assignment;

09/29/13

AJR

5.1

892.50

Finalize argument and analysis of cases
addressing enforceability of forfeiture clauses
in top hat plans, including cases addressing
and rejecting plaintiffs claims that benefits
vested, and are therefore not subject to
forfeiture as well as cases addressing
performance related offenses, including
termination;

09/29/13

GTH

0.8

188.00

Assist with revision of trial brief;

09/29/13

GTH

1.6

376.00

Begin to prepare cross examination of J. Huber;

09/30/13

AJR

0.1

17.50

-

Receive and review correspondence from M.
Leniger-Sherratt regarding

Further correspondence to J. Huegli regarding
settlement;

Review court docket to determine whether Court
entered order regarding Defendants motion for
partial summary judgment to determine if case
is proceeding on ERISA top hat or non-top hat
theory;
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Date

Initials

09/30/13

AJR

4.1

717.50

Revise and prepare final draft of trial brief
addressing law and issues for trial if Court
grants Defendants motion for partial summary
judgment declaring the Company Share Offer
meets the statutory definition of a top hat
plan, including reaffirming law and analysis of
forfeiture provisions where plan participant is
executive, and finalize analysis of unilateral
contract as applied in the federal commonly
law, Plaintiffs failure to meet condition of
satisfaction, as well as cite to cases
rejecting plaintiffs claim that he fully vested
under the Company Share Offer and therefore his
benefits are fully vested;

09/30/13

AJR

2.8

490.00

Revise and prepare sections applicable to both
briefs including: Plaintiffs claims for breach
of the Non-Competition Agreement and theory of
performance management;

09/30/13

AJR

5.6

980.00

Revise and finalize alternative briefing
addressing issues, plaintiffs burden of proof
and claims if court declares that Company Share
Offer does not meet the statutory definition of
a top hat plan, including plaintiffs failure to
plead adequate relief in the Amended Complaint,
United States Supreme Court authority
addressing illegal plan provisions and remedy,
Ninth Circuit law addressing that equitable
reformation is only available in two situations
mistake or fraud and explain the absence of
these situations;

09/30/13

AJR

2.5

437.50

Combine both trial briefs to address
alternative arguments and issues for trial
depending on Court's pending order, finalize
review and revision;

09/30/13

GTH

2.6

611.00

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

09/30/13

GTH

0.1

23.50

09/30/13

GTH

0.1

23.50
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Description

Amount

-

Receive and review correspondence from N. Linke
regarding

Receive and review correspondence from H.
Coleman r e g a r d i n g -
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Date

Initials

09/30/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Rogers Motors' attorney regarding
testimony of K. Abell;

09/30/13

GTH

0.3

70.50

Receive and review plaintiff's motion in
limine, notice of hearing regarding plaintiff's
motion in Ii mine and affidavit of plaintiff's
attorney in support of motion in Ii mine;

09/30/13

GTH

0.2

47.00

09/30/13

GTH

0.1

23.50

Receive and review notice of deposition for P.
Alisauskas and notice of deposition for D.
Holmes;

09/30/13

GTH

0.1

23.50

Receive and review amended notice of deposition
of P. Alisauskas and amended notice of
deposition of D. Holmes;

09/30/13

GTH

8.9

2,091.50

09/30/13

CCG

0.6

126.00

Draft revisions to affidavit in support of
motion to strike third report of plaintiff's
damage expert D. Cooper and review attachments
to same for completeness;

09/30/13

CCG

0.8

168.00

Draft revisions to memorandum in support of
motion to strike third report of plaintiff's
damage expert D. Cooper;

09/30/13

CCG

0.6

126.00

Conference with damage rebuttal expert D.
Reinstein regarding trial exhibits;

09/30/13

CCG

0.4

84.00

Review and analyze exhibits prepared by damage
rebuttal expert D. Reinstein for use at trial;

09/30/13

CCG

0.4

84.00

Review and analyze additional potential trial
exhibits from expert D. Reinstein;

09/30/13

CCG

0.7

147.00

Review and analyze plaintiff's motion for
extension of time for rebuttal expert
disclosures and pleadings filed in support of
same;
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Amount

Description

Assist in drafting defendant's trial brief,
multiple conversation with co-counsel regarding
multiple reviews of
trail brief in progress and make revisions and
additions to same for finalization (40 page
brief);
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Date

Initials

09/30/13

CCG

2.6

546.00

Draft opposition to plaintiff's motion for
extension of time for rebuttal expert
disclosures;

09/30/13

TMH

3.3

396.00

Continue to review trial exhibits to identify
and redact protected information, as required
under Idaho Rule of Civil Procedure 3(c);

09/30/13

TMH

0.1

12.00

09/30/13

TMH

2.4

288.00

Finalize preparation of trial exhibits, in
preparation for pre-trial conference;

09/30/13

TMH

1.3

156.00

Review and revise pre-trial memorandum;

09/30/13

TMH

0.1

12.00

Review and analyze plaintiff's list of
witnesses for trial;

09/30/13

TMH

0.3

36.00

Review and analyze plaintiff's list of exhibits
for trial;

09/30/13

TMH

0.2

24.00

Correspond with K. Gerlach regarding

10/01/13

TMH

0.1

12.00

Respond to correspondence from H. Coleman
(Idaho client contact) concerning

10/01/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman (Idaho client contact)

10/01/13

TMH

0.1

12.00

Prepare correspondence to H. Coleman regarding

10/01/13

TMH

0.2

24.00

Correspond with J. Daniels, Lightforce
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Amount

Description

Review correspondence from M. Leniger-Sherratt
(Australia client contact) concerning
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Date

Initials

10/01/13

TMH

1.8

216.00

10/01/13

TMH

0.4

48.00

Prepare additional trial exhibits, requested by
D. Reinstein, damages expert;

10/01/13

TMH

0.2

24.00

Correspond with H. Coleman (Idaho client

10/01/13

TMH

0.3

36.00

Preparation of list of potential items for
review at pre-trial conference before Judge
Griffin;

10/01/13

TMH

0.3

36.00

Participate in pre-trial conference before
Judge Griffin;

10/01/13

TMH

0.8

96.00

Correspond with H. Coleman regarding-

10/01/13

TMH

0.2

24.00

Review correspondence from H. Coleman (Idaho

10/01/13

TMH

2.3

276.00

Additional review and revision of defendant's
pre-trial memorandum;

10/01/13

TMH

0.4

48.00

Prepare supplemental list of defendant's trial
exhibits to include additional exhibits
requested by D. Reinstein, damages expert;

10/01/13

CCG

0.6

126.00

Strategize regarding revised expert disclosure
deadline given court's ruling that it will not
take up motion to exclude D. Cooper until eve
of trial;

10/01/13

CCG

0.2

42.00

Draft correspondence to plaintiff's counsel
regarding proposed revised expert disclosure
deadline;

Hours

Amount

Description
Review and analyze plaintiff's pre-trial
memorandum;
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10/01/13

CCG

0.8

168.00

Prepare for pre-trial conference by reviewing
motion to exclude plaintiff's damage expert D.
Cooper and supporting pleadings;

10/01/13

CCG

0.5

105.00

Attend and participate in pre-trial conference;

10/01/13

GTH

3.7

869.50

Continue to draft defendant's trial brief;

10/01/13

GTH

0.9

211.50

Prepare for and attend pretrial conference;

10/01/13

GTH

0.5

117.50

Conference with H. Coleman regarding

10/01/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

10/01/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from H. Coleman regarding

10/01/13

GTH

0.1

23.50

Receive, review and respond to further
correspondence from H. Coleman regarding

10/01/13

GTH

0.3

70.50

Receive and review memorandum in support of
plaintiff's motion in limine regarding
testimony ofT. Ball;

10/01/13

AJR

7.2

1,260.00

10/02/13

AJR

0.3

52.50

Receive and review e-mail from Rogers Motors'
counsel D. Risley regarding meeting with
records custodian and potential line of
inquiry;

10/02/13

AJR

0.3

52.50

Telephone conference with D. Risley regarding
his client Rogers Motors and subpoena served
and need to have records custodian authenticate
documents;

10/02/13

AJR

0.5

87.50

Receive and review plaintiff's untimely answers
and responses to discovery regarding tax
information and tax returns;

10/02/13

AJR

0.5

87.50

Receive and review e-mail from M.
Leniger-Sherratt (Australian client contact)
regarding
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Hours

Amount

Description

Review, revise and finalize trial brief;
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Date

Initials

10/02/13

GTH

0.7

164.50

Receive and review correspondence and witness
examination checklist from M. Leniger-Sherratt;

10/02/13

GTH

1.7

399.50

Conference with M. Leniger-Sherratt, R. Dennis,
H. Coleman, G. Inglis and N. Linke regarding

10/02/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from J. Goodwin's attorney;

10/02/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from Rogers Motors' attorney regarding
testimony of K. Abell;

10/02/13

GTH

0.3

70.50

Conference with plaintiff's attorney regarding
testimony of Rogers Motors' employee, motion to
strike testimony of D. Cooper and other issues;

10/02/13

GTH

1.4

329.00

10/02/13

CCG

0.2

42.00

Work on matters relating to revised scheduling
deadlines for damage experts D. Reinstein and
D. Cooper;

10/02/13

TMH

0.8

96.00

Review and analyze plaintiff's 2000-2010 tax
returns produced in conjunction with
plaintiff's discovery responses (JEH155-585);

10/02/13

TMH

0.2

24.00

Prepare correspondence to R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
and H. Coleman (Idaho client contact)

10/02/13

TMH

0.3

36.00

Prepare correspondence to B. Boyd regarding

10/02/13

TMH

0.5

60.00

Correspond with H. Coleman (Idaho client
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Hours

Amount

Description

Trial preparation;
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Date

Initials

10/02/13

TMH

0.2

24.00

Prepare correspondence to N. Linke (Australian
counsel) and G. Inglis (Lightforce board

10/02/13

TMH

0.1

12.00

Review and analyze plaintiff's responses to
requests for production nos. 14-15;

10/03/13

TMH

0.3

36.00

Conference with K. Johnson, Lightforce

10/03/13

TMH

0.2

24.00

Correspond with M. Cochran, Lightforce

10/03/13

TMH

0.1

12.00

10/03/13

TMH

0.1

12.00

10/03/13

TMH

0.0

0.00

Revise and finalize trial subpoena to fact
witness K. Damron;

10/03/13

TMH

0.0

0.00

Revise and finalize trial subpoena to fact
witness D. Leaf;

10/03/13

TMH

0.2

24.00

10/03/13

TMH

0.9

108.00

10/03/13

TMH

0.1

12.00
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Hours

Amount

Description

Prepare follow-up correspondence to C. Runia,
Lightforce engineer, regarding

Prepare trial subpoena to fact witness Tony
Paul;
Review and analyze plaintiff's motion to
exclude testimony of T. Ball, defendant's human
resources expert, together with supporting
memorandum and declaration of counsel;
Prepare correspondence to T. Ball, human
resources expert, concerning plaintiff's motion
to exclude her testimony;
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Date

Initials

10/03/13

TMH

0.5

60.00

Correspond with Idaho County Sheriff regarding
trial subpoena to M. Asker, Farm Bureau
Insurance agent;

10/03/13

TMH

0.8

96.00

Conference with C. Runia, Lightforce engineer,
regarding

10/03/13

TMH

0.1

12.00

Telephone call to M. Asker, Farm Bureau
Insurance, regarding subpoena to testify at
trial;

10/03/13

TMH

0.6

72.00

Revise and finalize trial subpoena to fact
witness M.A. Schnider, M. Asker, J. Goodwin,
S.Hairston, K. Damron, and D. Leaf;

10/03/13

TMH

0.0

0.00

Revise and finalize trial subpoena to fact
witness M. Asker;

10/03/13

TMH

0.0

0.00

Revise and finalize trial subpoena to fact
witness J. Goodwin;

10/03/13

TMH

0.0

0.00

Revise and finalize trial subpoena to fact
witness S. Hairston;

10/03/13

TMH

1.1

132.00

10/03/13

TMH

0.3

36.00

Correspond with G. McDougall regarding
deposition testimony of C. Runia, Lightforce
engineer;

10/03/13

CCG

0.3

63.00

Conference with plaintiff's counsel regarding
revisions to damage expert disclosure deadlines
to address issues relating to recently
disclosed revised report of plaintiff's damage
expert D. Cooper;

10/03/13

CCG

0.2

42.00

Draft correspondence to plaintiff's counsel
regarding proposed revised expert disclosure
dates to address issues relating to late
disclosed expert report from plaintiff's damage
expert D. Cooper;

10/03/13

GTH

0.1

23.50

Receive and review statement from HR Precision
before submitting to client;
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Hours

Amount

Description

Review of defendant's trial exhibits, for
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Date

Initials

10/03/13

GTH

6.1

1,433.50

10/03/13

GTH

0.2

47.00

10/03/13

GTH

0.2

47.00

10/04/13

GTH

2.2

517.00

10/04/13

GTH

1.6

376.00

Read deposition of H. Coleman in preparation
for trial;

10/04/13

GTH

3.0

705.00

Begin to prepare direct examination checklist
for H. Coleman;

10/04/13

AJR

0.4

70.00

10/04/13

AJR

1.2

210.00

10/04/13

CCG

0.1

21.00

10/04/13

TMH

0.9

108.00

Prepare change sheet to deposition of K. Brown,

10/04/13

TMH

1.2

144.00

Correspond with K. Brown, Lightforce sales and
marketing manager, regarding

10/04/13

TMH

1.8

216.00

Continue review of defendant's trial exhibits,
for purposes of

10/04/13

TMH

0.7

84.00

Correspond with Clearwater County Sheriff
regarding trial subpoenas to various defense
witnesses;

Hours

Amount

Description
Continue to prepare for cross examination of
plaintiff at trial and identify areas of
plaintiff's testimony that defense witnesses
must rebut;
Conference with T. McDermott regarding-

-

Conference with Chubb trial monitor, C.
Christensen, regarding

Continue to draft questions for cross
examination of J. Huber;

Conference with T. Ball regarding memorandum in
opposition to motion in limine to exclude;
verify accuracy of information regarding
qualifications and experience of human
resources expert T. Ball;
Review and revise memorandum in opposition to
plaintiff's motion in Ii mine to exclude trial
testimony of human resource expert T. Ball;
Review and analyze invoice from damage rebuttal
expert D. Reinstein;
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Description

Amount

Hours

Date

Initials

10/04/13

TMH

0.7

84.00

Correspond with Nez Perce County Sheriff
regarding trial subpoenas to various defense
witnesses;

10/04/13

TMH

0.2

24.00

Correspond with J. Goodwin, Lightforce
employee, regardin

10/04/13

TMH

0.2

24.00

Correspond with J. Daniels, Lightforce
operations manager, concerning-

10/05/13

GTH

4.3

1,010.50

10/05/13

GTH

0.1

23.50

10/06/13

GTH

2.4

564.00

10/06/13

GTH

0.4

94.00

10/07/13

GTH

7.7

1,809.50

10/07/13

GTH

0.3

70.50

Receive and analyze court's order and
memorandum regarding defendant's motion for
partial summary judgment;

10/07/13

GTH

0.1

23.50

Conference with insured's privately retained
counsel r e g a r d i n g -

10/07/13

GTH

0.4

94.00

Conferences with H. Coleman regarding

10/07/13

GTH

0.9

211.50

10/07/13

GTH

0.1

23.50

Receive and review correspondence from mediator
J. Huegli regarding settlement, and
correspondence to clients regarding same;

10/07/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt r e g a r d i n g -

10/07/13

GTH

0.6

141.00

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman r e g a r d i n g -

Continue to prepare direct examination of H.
Coleman;
Correspondence to H. Coleman regarding

Continue to draft direct examination checklist
for trial testimony of H. Coleman;
Begin to review deposition of W. Barkett;
Continue to prepare checklist for deposition of
M. Leniger-Sherratt;

Receive, review and revise memorandum in
opposition to plaintiff's motion in Ii mine
regarding T. Ball;
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Date

Initials

10/07/13

GTH

0.2

47.00

Correspondence to R. Dennis, M.
Leniger-Sherratt, H. Coleman and T. McDermott
regarding

10/07/13

GTH

0.1

23.50

Receive and review correspondence from R.
Dennis regarding

10/07/13

GTH

0.2

47.00

10/07/13

GTH

0.1

23.50

Correspondence to mediator J. Huegli regarding
court's ruling on motion for partial summary
judgment;

10/07/13

GTH

0.1

23.50

10/07/13

GTH

0.1

23.50

10/07/13

AJR

1.0

175.00

-

10/07/13

AJR

6.8

1,190.00

10/07/13

AJR

0.6

105.00

Conference with human resource expert T. Ball
regarding motion in limine to exclude and to
gather her thoughts and opinions for briefing;

10/07/13

TMH

1.1

132.00

Correspond with K. Stockdill, Lightforce head
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Hours

Description

Amount

Receive, review and respond to correspondence
from T. McDermott regarding

Receive and review correspondence from
insured's privately retained counsel regarding

Receive and review memorandum and order
regarding defendant's motion for summary
judgment holding that Company Share Offer
constitutes a top hat plan;
Review and revise memorandum in opposition to
motion in limine seeking to exclude testimony
of human resource expert T. Ball at trial
including opposing motion on the basis that
Daubert has not been adopted in Idaho State
Court, as well as, test used to exclude
concerns experts based on scientific knowledge
as opposed to experience;
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Date

Initials

10/07/13

TMH

0.9

108.00

Prepare change sheet to deposition of K.
Stockdill, following conference concerning

10/07/13

TMH

0.9

108.00

Review and analyze Judge Griffin's decision on
defendant's motion for partial summary
judgment;

10/07/13

TMH

0.1

12.00

10/07/13

TMH

1.1

132.00

10/07/13

TMH

0.2

24.00

Prepare correspondence to plaintiff's counsel
regarding defendant's verification of
supplemental answers to interrogatories;

10/07/13

TMH

0.3

36.00

Prepare correspondence to G. McDougall
regarding certificate of witness sheets for K.
Stockdill and J. Daniels;

10/07/13

TMH

0.2

24.00

Prepare correspondence to C. Gering, Judge
Griffin's clerk, regarding Lightforce's trial
exhibits;

10/07/13

TMH

0.2

24.00

Correspond with H. Coleman {Idaho client

10/07/13

TMH

2.1

252.00

10/07/13

TMH

0.3

36.00

Correspond with H. Coleman {Idaho client

10/07/13

TMH

0.2

24.00

Correspond with H. Coleman {Idaho client
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Hours

Amount

Description

Follow-up correspondence with M. Cochran,
Lightforce materials manager, concerning-

Review and revise opposition to plaintiff's
motion in Ii mine to exclude T. Ball, human
resources expert, from testifying at trial;

Review of defendant's trial exhibits, for
purposes of
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Date

Initials

10/07/13

TMH

0.4

48.00

Correspond with H. Coleman (Idaho client

10/07/13

TMH

0.1

12.00

Follow-up correspondence with K. Johnson,
Lightforce engineer, concerning-

10/07/13

TMH

0.1

12.00

Follow-up correspondence with C. Runia,
Lightforce engineer, concerning-

10/07/13

TMH

0.1

12.00

Follow-up correspondence with K. Brown,
Lightforce sales and marketing manager,
concern in

10/07/13

CCG

0.7

147.00

Review and analyze court's order on summary
judgment and assess impact on expert damage
analysis;

10/07/13

CCG

1.8

378.00

Conference with insured's damage expert D.
Reinstein to prepare for D. Cooper's
deposition;

10/07/13

CCG

1.4

294.00

Review deposition transcript of prior
deposition of D. Cooper and documents and D.
Cooper's revised report to prepare for
continuation of D. Cooper's deposition;

10/08/13

CCG

3.6

756.00

Continue to prepare for deposition of D. Cooper
and draft outline of topics to discuss in
addition to questions from D. Reinstein;

10/08/13

CCG

0.4

84.00

Conference with insured's damage expert D.
Reinstein prior to deposition of D. Cooper to
prepare for D. Cooper's deposition;

10/08/13

CCG

0.5

105.00

Conference with insured's damage expert
following continuation of D. Cooper's
deposition to develop strategy to respond to
revised opinions of D. Cooper;

10/08/13

CCG

4.0

840.00

Attend and take continuation of deposition of
plaintiff's damage expert D. Cooper;
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Hours

Amount

Description
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Date

Initials

10/08/13

TMH

0.8

96.00

Review and analyze plaintiff's trial exhibits,

10/08/13

TMH

0.3

36.00

Conference with D. Risley, counsel for Rogers
Motors, concerning testimony at trial and
documents upon which Lightforce seeks to enter
into evidence;

10/08/13

TMH

1.1

132.00

Review and analyze defendant's exhibits
concerning Rogers Motors, in advance of
conference with D. Risley, counsel for Rogers
Motors, to discuss testimony at trial and
documents which Lightforce seeks to enter into
evidence;

10/08/13

TMH

0.1

12.00

Additional conference with J. Goodwin,
Lightforce employee, r e g a r d i n g -

10/08/13

TMH

0.3

36.00

Correspond with Sergeant Kaufman, Clearwater
County Sheriff, concerning service of trial
subpoenas to J. Goodwin, D. Leaf, and M.A.
Schnider;

10/08/13

TMH

0.4

48.00

Prepare correspondence to T. Ball, human
resources expert, regarding review and analysis
of deposition testimony;

10/08/13

TMH

1.4

168.00

10/08/13

TMH

0.2

24.00

10/08/13

TMH

1.2

144.00

Review and analyze documents exchanged in
discovery, for purposes of identifying exhibits
for the depositions of P. Alisauskas and D.
Holmes;

10/08/13

TMH

0.9

108.00

Review and analyze
- r e p a r e d by M. Leniger-Sherratt, for
purposes of
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Hours

Amount

Description

Continue review of defendant's trial exhibits,
for purposes o

Prepare correspondence to G. McDougall
regarding certificate of witness sheet for K.
Brown;
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Date

Initials

10/08/13

TMH

0.2

24.00

10/08/13

TMH

1.4

168.00

Additional review and revision of defendant's
opposition to exclude T. Ball, human resources
expert, from testifying at trial;

10/08/13

AJR

0.6

105.00

Receive and review e-mail concerning
plaintiff's exhibits with foundational or
relevance issues;

10/08/13

GTH

2.4

564.00

Trial preparation;

10/08/13

GTH

3.8

893.00

Attend depositions of P. Alisauskas and D.
Holmes, including post deposition conference
with plaintiff's attorney;

10/09/13

GTH

6.6

1,551.00

10/09/13

GTH

1.2

282.00

10/09/13

AJR

7.2

1,260.00

10/09/13

TMH

0.4

48.00

Correspond with W. Barkett, Lightforce

10/09/13

TMH

0.2

24.00

Telephone conference with M. Asker, Farm Bureau
agent, concerning testifying at trial and scope
of subpoena;

10/09/13

TMH

1.1

132.00

Review and analyze Lightforce's tax returns
produced in discovery, in light of plaintiff's
counsel's objections to damages expert D.
Reinstein's reliance upon certain pages of tax
returns in his expert analysis;

10/09/13

TMH

3.4

408.00

Continue to review and analyze plaintiff's
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Hours

Amount

Description

Prepare correspondence to G. McDougall
regarding certificate of witness sheet for M.
Cochran;

Trial preparation;
Conferences with D. Reinstein and R. Dennis
regarding damages issues;
Trial preparation including examination of
exhibits and testimonial evidence and potential
foundational and relevance objections, identify
lay witnesses needed for foundational and
custodial purposes and outline foundational
direct exam checklist for trial;
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Date

Initials

10/09/13

TMH

0.4

48.00

10/09/13

CCG

1.3

273.00

10/09/13

CCG

0.3

63.00

10/09/13

CCG

0.6

126.00

Prepare for meeting with insured representative
R. Dennis and insured's damage expert D.
Reinstein for purpose of clarifying issues
relating to Company Share Offer Agreement and
other issues relating to goodwill calculation
set forth therein;

10/10/13

CCG

0.4

84.00

Correspondence with insured's representatives
regarding

10/10/13

CCG

1.5

315.00

Review and analyze third report issued by D.
Cooper and supporting schedules;

10/10/13

CCG

0.7

147.00

Review and analyze draft supplemental expert
report from insured's damage expert D.
Reinstein;

10/10/13

TMH

2.8

336.00

Conference with H. Coleman (Idaho client
contact), A. Rosholt, and G. Husch to

10/10/13

TMH

0.4

48.00

Correspond with Clearwater County Sheriff
regarding trial subpoenas to various defense
witnesses, in light of difficulties locating
certain witnesses, as well as an additional
trial subpoena to 8. McLaughlin and S.
Hairston;

10/10/13

TMH

0.3

36.00

Prepare correspondence to G. McDougall
regarding certificate of witness sheet for K.
Johnson and C. Runia;
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Hours

Amount

Description

Correspond with H. Coleman (Idaho client

Conference with damage rebuttal expert D.
Reinstein and insured's representative R.
Dennis to assist D. Reinstein with rebuttal
report;
Investigate issues regarding tax returns
provided to insured's expert D. Reinstein and
production to plaintiff and correspond with
plaintiff's counsel regarding same;
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Date

Initials

10/10/13

TMH

2.4

288.00

10/10/13

TMH

0.3

36.00

Correspond with damages expert, D. Reinstein,
regarding draft rebuttal report;

10/10/13

TMH

0.8

96.00

Correspond with human resources expert witness
T. Ball, concerning proposed changes to
deposition testimony and testifying at trial;

10/10/13

TMH

3.2

384.00

10/10/13

AJR

8.6

1,505.00

Comprehensive review of defendant's exhibits
and plaintiff's exhibits, potential
foundational and hearsay objections, and
matching of exhibits to witness;

10/10/13

GTH

11.5

2,702.50

Trial preparation, including pre-approved
witness preparation session with H. Coleman and
B. Boyd and review of exhibit lists;

10/10/13

GTH

0.2

47.00

10/11/13

GTH

10.6

2,491.00

10/11/13

AJR

4.8

840.00

Continued review and analysis of evidentiary
issues and development of trial testimony;

10/11/13

AJR

2.1

367.50

Review and analyze cross reference of trial
exhibits consistent with exhibits identified to
be admitted into evidence via testimony of
particular witness;
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Hours

Amount

Description

Continue to review and analyze plaintiff's
trial exhibits, for purposes of

Conference with B. Boyd, witness coach, H.
Coleman (Idaho client contact), and G. Husch to
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Date

Initials

10/11/13

AJR

1.1

192.50

10/11/13

TMH

0.3

36.00

10/11/13

TMH

4.8

576.00

10/11/13

TMH

0.3

36.00

Prepare list of trial witnesses pursuant to the
Court's amended scheduling order;

10/11/13

TMH

0.3

36.00

Prepare supplemental expert witness disclosure
of damages expert D. Reinstein;

10/11/13

TMH

0.3

36.00

Review and analyze trial subpoenas issued by
plaintiff's counsel;

10/11/13

TMH

0.2

24.00

Correspond with R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
concerning

10/11/13

TMH

0.2

24.00

10/11/13

TMH

0.3

36.00

Conference with D. Risley, counsel for Rogers
Motors, concerning documents produced under
subpoena and developing trial testimony of
custodian of records;

10/11/13

TMH

0.6

72.00

Review and analyze plaintiff's reply memorandum
in support of his motion in limine to exclude
human resources expert, T. Ball;

10/11/13

TMH

0.8

96.00

Review and analyze supplemental rebuttal report
of Lightforce's damages expert, D. Reinstein;
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Hours

Amount

Description
Analyze presumption in civil case of lay
witness who invokes fifth amendment and right
of court to draw negative inference to support
expected testimony of lay witnesses implicated
in illegal activities;
Correspond with Nez Perce County sheriff's
office concerning trial subpoenas issued to S.
Hairston and K. Damron;
Continued conference with H. Coleman {Idaho
client contact) and G. Husch to

-

Conference with H. Coleman {Idaho client
contact) concernin
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Date

Initials

10/11/13

TMH

2.8

336.00

10/11/13

TMH

0.3

36.00

Conference with fact witness M. Schnider,
regarding scope of testimony at trial;

10/11/13

TMH

0.3

36.00

Review and analyze Idaho case authorities
concerning presumption of a signatory knowing
the contents of a contract,, for purposes of

10/11/13

CCG

0.5

105.00

10/12/13

AJR

6.2

1,085.00

10/12/13

GTH

0.1

23.50

10/12/13

GTH

0.9

211.50

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding

10/12/13

GTH

0.1

23.50

Receive, review and respond to correspondence
from R. Dennis regarding

10/12/13

GTH

0.1

23.50

Correspondence to H. Coleman and W. Borkett
regarding-

10/12/13

GTH

6.2

1,457.00
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Hours

Amount

Description
Prepare spreadsheet of trial exhibits

Review and analyze final report of damage
rebuttal expert D. Reinstein;
Continued trial preparation, including review
and analysis of law in Idaho regarding
potential issues expected to be raised at
trial;
Correspondence to plaintiff's attorney
regarding rejection of plaintiff's settlement
demand;

Trial preparation;
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Date

Initials

10/12/13

TMH

1.6

192.00

10/12/13

TMH

0.7

84.00

Hours

Amount

Description
Continue preparation of spreadsheet of trial
exhibits

Borkett, Lightforce consultant and fact witness
for trial;
10/12/13

TMH

0.2

24.00

10/12/13

TMH

2.4

288.00

10/12/13

TMH

0.4

48.00

10/13/13

GTH

0.1

23.50

10/13/13

GTH

0.1

23.50

10/13/13

GTH

0.1

23.50

10/13/13

GTH

6.9

1,621.50

10/13/13

AJR

4.2

735.00

Continued trial preparation, review and
analysis of pleadings filed with regard to
final motions to exclude expert witness reports
and testimony in preparation of Tuesday's
hearing;

10/13/13

CCG

1.1

231.00

Review and analyze Huber's opposition to motion
to exclude D. Cooper, including supporting
affidavits;

Prepare correspondence to A. Wardwell regarding
certificate of witness and change sheet for
deposition of T. Ball, human resources expert
witness;
Continue review of trial exhibits, for purposes
of identifying witnesses to testify concerning
exhibits and developing trial testimony;
Prepare portion of responsive correspondence to
meet and confer letter from plaintiff's counsel
regarding Lightforce's prior identification of
trial witnesses M. Schnider, B. McLaughlin, 5.
Hairston, J. Goodwin, and T. Paul;

-

Receive, review and respond to correspondence
from M. Leniger-Sherratt regarding-

Receive and review correspondence from G.
Inglis regarding

Receive and review correspondence from R.
Dennis regarding

Trial preparation;
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Date

Initials

10/13/13

CCG

1.4

294.00

Draft arguments in rebuttal to arguments raised
by Huber in response to motion to exclude
plaintiff's damage expert D. Cooper for use at
oral argument;

10/14/13

CCG

3.5

735.00

Continue to review Huber's arguments in
opposition to motion to exclude D. Cooper and
draft arguments in response to same with focus
on Cooper's inability to testify on fair market
value of real estate holdings;

10/14/13

CCG

0.8

168.00

Review and analyze transcript of D. Cooper's
second deposition to prepare for trial;

10/14/13

CCG

0.4

84.00

10/14/13

CCG

0.9

189.00

Develop high level themes for cross-examination
of D. Cooper at trial;

10/14/13

AJR

5.4

945.00

Travel from Boise, Idaho, to Orofino, Idaho,
to attend and argue hearings regarding motions
to exclude expert witnesses, prepare lay
witnesses and trial;

10/14/13

AJR

1.8

315.00

Review and analyze pleadings, law and argument
regarding defendant's motion to exclude late
filed expert report and submissions of
plaintiff's expert D. Cooper, as well as,
plaintiff's motion in limine to exclude
defendant's Human Resource expert T. Ball;

Hours

Amount

Description

Conference with client representative W.
Borkett regarding

10/14/13

AJR

0.8

140.00

Receive and review confirmation team member and
H. Coleman (Idaho Client contact) concerning

10/14/13

AJR

2.1

367.50

Conference with R. Dennis and M.
Leniger-Sherratt, H. Coleman and W. Barkett to

10/14/13

GTH

5.4

1,269.00
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J

Travel from Boise, Idaho, to Orofino, Idaho,
for trial preparation and trial;
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Date

Initials

10/14/13

GTH

4.5

1,057.50

10/14/13

GTH

0.5

117.50

Conference with M. Leniger-Sherratt and R.
Dennis regarding

10/14/13

TMH

5.4

648.00

Travel from Boise, Idaho, to Orofino, Idaho,
for trial preparation and trial;

10/14/13

TMH

2.4

288.00

Review and analyze documents gathered by
Presnell Gage {accounting firm) in response to
plaintiff's subpoena, for purposes of
identifying non-privileged documents to be
produced in response to Judge Griffin's ruling
on defendant's motion to quash subpoena;

10/14/13

TMH

0.8

96.00

10/14/13

TMH

2.1

252.00

10/14/13

TMH

0.8

96.00

Review Presnell Gage records, to be produced in
response to plaintiff's subpoena, for
privileged and confidential content;

10/15/13

GTH

0.2

47.00

Conference with plaintiff's attorney regarding
exclusion of witnesses at trial and whether
trial will be open to public;

10/15/13

GTH

0.5

117.50

Conference with deputy clerk of court regarding
trial logistics and review of courtroom where
trial will be held;

10/15/13

GTH

2.4

564.00

Conference with client r e g a r d i n g -

10/15/13

GTH

0.2

47.00

Conference with J. Huegli regarding settlement;

10/15/13

GTH

0.1

23.50

Conference with plaintiff's attorney regarding
settlement;
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Hours

Amount

Description
Conference with W. Borkett regarding depositiort

Conference with H. Coleman {Idaho client

Conference with R. Dennis and M.
Leniger-Sherratt {Australia client contacts),
H. Coleman {Idaho client contact), W. Borkett
(Lightforce consultant), G. Husch and A.
Rosholt to

1701
Client:3127486.1

13782.0253 - Jeff Huber v. lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Date

Initials

10/15/13

GTH

0.1

23.50

10/15/13

GTH

0.8

188.00

10/15/13

GTH

5.5

1,292.50

10/15/13

GTH

0.2

47.00

10/15/13

GTH

1.0

235.00

10/15/13

AJR

1.5

262.50

Draft and revise argument in support of motion
to exclude late filed expert report of
plaintiff, as well as, argument opposing
plaintiff's motion in limine to exclude HR
expert T. Ball and prepare for hearing;

10/15/13

AJR

1.5

262.50

Attend hearing and argue defendant's motion to
exclude plaintiff's late filed expert report,
as well as, to oppose plaintiff's motion in
limine regarding human resource expert T. Ball,
defend against unnoticed hearing to exclude
defendant's lay witnesses T. Paul, B.
McLaughlin and J. Goodwin and defend in
opposition;

10/15/13

AJR

0.8

140.00

10/15/13

AJR

0.5

87.50

E-mail to plaintiff's counsel further
disclosing location, availability and summary
of lay witness testimony of T. Paul, J. Goodwin
and B. McLaughlin;

10/1S/13

AJR

0.1

17.50

Receive and review e-mail from plaintiff's
counsel regarding availability of T. Paul and
J. Goodwin to sit for deposition in the
afternoon;

10/1S/13

AJR

1.1

192.50

Conference with lay witnesses T. Paul and J.
Goodwin pre-deposition to discuss

10/15/13

AJR

1.8

315.00

Appear for and defend lay witnesses T. Paul and
J. Goodwin at deposition;
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Hours

Amount

Description
Further conference with client and further
conference with plaintiff's attorney regarding
settlement;
Prepare for and take deposition of M. Schnider;
Prepare for and take deposition of W. Borkett;
Conference with plaintiff's attorney regarding
deposition of G. Inglis;
- o T. McDermott;
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Date

Initials

10/15/13

AJR

1.8

315.00

10/15/13

AJR

0.3

52.50

10/15/13

CCG

1.5

315.00

Draft outline of areas to cover in R. Dennis'
direct examination to cover issues relating to
share offer agreement;

10/15/13

CCG

3.2

672.00

Prepare for cross-examination of plaintiff's
damage expert D. Cooper;

10/15/13

TMH

1.0

120.00

Attend hearing on plaintiff's motion to exclude
defendant's human resources expert, T. Ball,
and hearing on defendant's motion to exclude
portions of the expert report of plaintiff's
damages expert, D. Reinstein;

10/15/13

TMH

1.8

216.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact), W. Barkett
(Lightforce consultant), J. Daniels (Lightforce
operations manager), B. Boyd (witness coach),
G. Husch and A. Rosholt to discuss

10/15/13

TMH

0.3

36.00

Conference with court staff regarding trial
resources and technology issues, in preparation
for use of video depositions and exhibit
presentation;

10/15/13

TMH

0.3

36.00

Conference with the Clearwater County Sheriff's
department concerning trial subpoenas issued to
various witnesses in Clearwater County;

10/15/13

TMH

0.9

108.00
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Hours

Amount

Description

Conference with R. Dennis (client), M.
Leniger-Sherratt (Australian client contact),
H. Coleman, W. Barkett, J. Daniels, B. Boyd,

E-mail to opposing counsel confirming
comparative review of Presnell Gage file for
non privileged documentation, attaching copies
of IRS correspondence;
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Date

Initials

10/15/13

TMH

2.2

264.00

10/15/13

TMH

0.3

36.00

Conference with plaintiff's counsel regarding
trial logistics and courtroom technology
issues;

10/15/13

TMH

0.3

36.00

Correspond with B. Boyd, witness coach,

10/15/13

TMH

1.1

132.00

10/15/13

TMH

0.3

36.00

Conference with H. Coleman {Idaho client
contact) and J. Goodwin, Lightforce employee,

10/15/13

TMH

0.7

84.00

Attend deposition of T. Paul, Lightforce

10/15/13

TMH

0.9

108.00

Attend deposition of J. Goodwin, Lightforce

10/16/13

TMH

1.0

120.00

Travel from Clarkston, Washington, to Orofino,
Idaho, following interview of D. Leaf, former
Lightforce employee and trial witness;

10/16/13

TMH

0.3

36.00

10/16/13

TMH

1.1

132.00

Hours

Amount

Description
Conference with M. Leniger-Sherratt (Australia
client contact), H. Coleman (Idaho client
contact), and J. Daniels (Lightforce operations
manager) regarding

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact), W. Borkett
(Lightforce consultant), J. Daniels (Lightforce
operations manager), G. Husch and A. Rosholt to

Conference with C. Gering, Judge Griffin's
clerk, concerning trial logistics;
Review and analyze the parties' designated
trial exhibits in preparation for conference
with plaintiff's counsel to stipulate to
certain exhibits;
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Date

Initials

10/16/13

TMH

1.0

120.00

Conference with plaintiff's counsel for
purposes of identifying which trial exhibits
the parties can stipulate to;

10/16/13

TMH

1.2

144.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
B. Boyd (witness coach), G. Husch and A.

10/16/13

TMH

1.3

156.00

Conference with H. Coleman regarding

10/16/13

TMH

1.5

180.00

Conference with R. Dennis (Australia client
contact), G. Husch and A. Rosholt concerning

10/16/13

TMH

1.0

120.00

Travel to Clarkston, Washington from Orofino,
Idaho, for purposes of interviewing D. Leaf,
former Lightforce employee and trial witness;

10/16/13

TMH

2.0

240.00

Conduct interview of D. Leaf (former Lightforce
employee), for purposes o

10/16/13

AJR

1.0

175.00

Travel from Clarkston, Washington, to Orofino,
Idaho, following meeting with lay witness and
prior finance manager D. Leaf regarding
proposed testimony;

10/16/13

AJR

2.1

367.50

Conference with lay witness D. Leaf to discuss
plaintiff's management and performance as vice
president of Nightforce from 2003 through 2010,
unethical and improper use of company property
and other testimony to be elicited at trial;

10/16/13

AJR

1.0

175.00

Travel to Clarkston, Washington from Orofino,
Idaho, to meet with defendant's lay witness and
prior finance manager D. Leaf regarding
proposed testimony;
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Hours

Amount

Description
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Date

Initials

10/16/13

AJR

4.9

857.50

Continue witness preparation, identification
and timing of lay witness testimony together
with evidence in support; outline testimony
expected from each witness at trial in support
of Lightforce USA defenses;

10/16/13

AJR

1.1

192.50

Prepare for conference with plaintiff's counsel
to discuss stipulation of exhibits, including
identification of plaintiff's exhibits lacking
foundational basis;

10/16/13

AJR

1.0

175.00

Conference with plaintiff's counsel, review and
discuss stipulation of trial exhibits in
advance of Monday's trial;

10/16/13

GTH

9.4

2,209.00

10/16/13

GTH

0.7

164.50

Interview of potential trial witness,
Lightforce Board member, G. Inglis;

10/17/13

GTH

0.5

117.50

Analyze issues regarding potential
cross-examination of plaintiff's witness, R.
Williams;

10/17/13

GTH

1.7

399.50

Conferences with H. Coleman and J. Daniels

10/17/13

GTH

10.4

2,444.00

10/17/13

GTH

0.4

94.00

Review potential direct testimony of D. Leaf;

10/17/13

AJR

1.0

175.00

Conference with plaintiff's counsel regarding
stipulation as to exhibits;

10/17/13

AJR

0.8

140.00

Witness interview of plaintiff's witness and
Lightforce USA employee R. Williams to discuss

10/17/13

AJR

1.6

280.00

Final lay witness investigation and interview
of Lightforce USA employees M. Forrest and L.
Bradley to reconcile earlier investigation and
statements;
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Hours

Amount

Description

Conference with R. Dennis and M.
Leniger-Sherratt regarding

Witness preparation with C. Runia, K. Stockdill
and K. Johnson;
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Date

Initials

10/17/13

AJR

1.3

227.50

Review complete list of defendant's and
plaintiff's disclosed exhibits in preparation
for conference with plaintiff's counsel
regarding stipulation;

10/17/13

AJR

1.0

175.00

Review and approve proposed stipulation from
plaintiff's counsel of trial exhibits and
compare to notes prepared from phone
conference;

10/17/13

AJR

2.4

420.00

Conference with H. Coleman and J. Daniels

10/17/13

AJR

1.2

210.00

Conference with lay witness L. Bradley to

10/17/13

TMH

2.4

288.00

Conference with H. Coleman (Idaho client
contact) and J. Daniels (Lightforce operations

10/17/13

TMH

1.9

228.00

Prepare stipulation regarding admissibility of
certain of the parties' trial exhibits;

10/17/13

TMH

0.8

96.00

10/17/13

TMH

1.6

192.00

Conference with H. Coleman {Idaho client
contact), L. Bradley and M. Forrest (Lightforce

10/17/13

TMH

1.2

144.00

Conference with H. Coleman (Idaho client
contact) and L. Bradley (Lightforce employee),
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Hours

Amount

Description

Prepare correspondence to admissibility of
certain of the parties' trial exhibits;
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Date

Initials

10/17/13

TMH

1.2

144.00

Conference with H. Coleman (Idaho client
contact) and M. Forrest (Lightforce employee),

10/17/13

TMH

1.1

132.00

Conference with Lightforce employee and witness
for the plaintiff, R. Williams, concerning

10/17/13

TMH

0.3

36.00

Correspond with G. McDougall regarding
deposition testimony, transcripts, change
sheets, and original, sealed transcripts for
trial;

10/17/13

TMH

0.2

24.00

Prepare trial subpoena to L. Bradley,
Lightforce employee and trial witness;

10/17/13

TMH

0.2

24.00

Prepare trial subpoena to M. Forrest,
Lightforce employee and trial witness;

10/17/13

CCG

1.0

210.00

10/17/13

CCG

1.3

273.00

10/17/13

CCG

0.6

126.00

Review and analyze insured representative W.

10/17/13

CCG

0.8

168.00

Review and analyze plaintiff's damage expert D.
Cooper's 10/10/13 revisions to damage
calculation;

10/18/13

CCG

0.5

105.00

Meeting with insured rebuttal damage expert D.
Reinstein to prepare for deposition;

10/18/13

CCG

3.6

756.00

Defend deposition of insured damage expert D.
Reinstein;

10/18/13

CCG

0.7

147.00

Conference with D. Reinstein regarding strategy
for cross-examination of plaintiff's damage
expert and schedules showing how D. Cooper's
calculation changes and inputs into his
calculation change;
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Hours

Amount

Description

-

Conference with insured representatives
regarding

Prepare for insured's damage expert D.
Reinstein's deposition by reviewing D.
Reinstein's reports and portions of D. Cooper's
reports;
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Date

Initials

10/18/13

CCG

1.8

378.00

Review documents to prepare for
cross-examination of plaintiff's damage expert
D. Cooper;

10/18/13

TMH

0.9

108.00

Travel to Lewiston, Idaho, from Orofino, Idaho,
for purposes of interviewing K. Abell and R.
Rogers, concerning development of trial
testimony to authenticate Rogers Motors
documents identified as trial exhibits;

10/18/13

TMH

0.9

108.00

Travel from Lewiston, Idaho, to Orofino, Idaho,
following interview with K. Abell and R. Rogers
(Rogers Motors);

10/18/13

TMH

0.9

108.00

Conference with D. Risley (attorney) and K.
Abell and R. Rogers (Rogers Motors), concerning
development of trial testimony to authenticate
Rogers Motors documents identified as trial
exhibits, and to inquire concerning
inconsistencies present in the documents;

10/18/13

TMH

0.8

96.00

Review documents produced by Rogers Motors
pursuant to subpoena (and designated as trial
exhibits), for purposes of interviewing K.
Abell and R. Rogers to develop trial testimony
to authenticate Rogers Motors documents;

10/18/13

TMH

0.8

96.00

Review and analyze plaintiff's second motion in
limine, seeking to exclude testimony of J.
Goodwin and T. Paul, Lightforce employees,
concerning allegations of plaintiff's drug use
and conversion of company property for personal
gain, together with declaration of plaintiff's
attorney;

10/18/13

TMH

0.8

96.00

Review and revise opposition to plaintiff's
second motion in limine, seeking to exclude
testimony of J. Goodwin and T. Paul, Lightforce
employees, concerning allegations of
plaintiff's drug use and conversion of company
property for personal gain;

10/18/13

TMH

0.2

24.00

Conference with C. Gering, Judge Griffin's
clerk, concerning availability of Judge Griffin
to address plaintiff's untimely motion in limine;

Hours

Amount

Description
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Date

Initials

10/18/13

TMH

0.8

96.00

Review and analyze records of the Idaho State
Court Repository concerning the criminal
history of R. Williams, plaintiff's witness and
Lightforce employee, for purposes of

10/18/13

TMH

0.8

96.00

Review and analyze records of the Idaho State
Court Repository concerning the criminal
history of J. Stanton, plaintiff's witness and
former Lightforce employee, for purposes of

10/18/13

TMH

0.2

24.00

Review and analyze correspondence from
plaintiff's counsel and plaintiff's subpoena to
T. Paul, Lightforce machinist;

10/18/13

TMH

0.8

96.00

Review and analyze records of the Idaho State
Court Repository concerning the criminal
history of T. Paul, Lightforce machinist and

10/18/13

TMH

1.8

216.00

Conference with R. Dennis (Australia client

10/18/13

AJR

5.3

927.50

Draft opposition to plaintiff's late filed
motion to exclude testimony of T. Paul and J.
Goodwin at trial;

10/18/13

AJR

0.9

157.50

Travel from Lewiston, Idaho, to Orofino, Idaho,
following meeting with Rogers Motors and
submission of opposition briefing;

10/18/13

AJR

0.9

157.50

Travel to Lewiston, Idaho, from Orofino, Idaho,
to meet with defendant's lay witness and prior
finance manager D. Leaf regarding proposed
testimony;

10/18/13

AJR

0.9

157.50

Conference with Rogers Motors records custodian
and private attorney to discuss content of
file, foundation and review questions;

10/18/13

AJR

1.5

262.50

Conference with R. Dennis (client) to discuss
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Hours

Amount

Description
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Date

Initials

10/18/13

AJR

0.3

52.50

Identification and walk through of exhibits and
evidence of plaintiff's conversion of company
vehicles and other property;

10/18/13

GTH

9.7

2,279.50

Trial preparation, including conferences with
R. Dennis, M. Leniger-Sherratt and H. Coleman
regarding

10/19/13

GTH

12.2

2,867.00

Trial preparation, including dry run of direct
testimony of R. Dennis, review and revision of
proposed cross-examination of plaintiff with M.
Leniger-Sherratt, and continued preparation of
direct testimony of R. Dennis;

10/19/13

GTH

0.8

188.00

10/19/13

AJR

8.2

1,435.00

10/19/13

TMH

1.8

216.00

Review and analyze excerpts of deposition
testimony of J. Huber, for purposes of

10/19/13

TMH

1.2

144.00

Review and analyze excerpts of deposition
testimony of T. Paul, for purposes of

10/19/13

TMH

1.2

144.00

Review and analyze excerpts of deposition
testimony of J. Goodwin, for purposes of
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Amount

Hours

Description

Prepare key points of R. Dennis's testimony
regarding
Prepare direct examination witness checklists
for lay witnesses L. Bradley, J. Goodwin, T.
Paul, B. McLaughlin and D. Leaf including
anticipated testimony based on previous
investigation;
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Hours

Description

Date

Initials

Amount

10/19/13

TMH

2.1

252.00

Review and analyze witness statements, excerpts
of deposition testimony of L. Huber, and
plaintiff's application for life-insurance
policy, for purposes o

10/19/13

TMH

4.2

504.00

Review video depositions of M. Schnider, W.
Borkett, P. Alisauskas, and D. Holmes, for
purposes of preparing video clips of testimony
for trial;

10/19/13

TMH

1.8

216.00

10/19/13

CCG

1.6

336.00

10/19/13

CCG

0.9

189.00

Conferences with D. Reinstein regarding
schedules to show sensitivity in D. Cooper's
expert opinions with regarding to areas of
dispute;

10/19/13

CCG

0.3

63.00

Draft correspondence to plaintiff's counsel
regarding insured's damage expert D.
Reinstein's schedules showing sensitivity
analysis to D. Cooper's calculation of
goodwill;

10/19/13

CCG

0.3

63.00

Review and analyze proposed direct examination
of insured representative R. Dennis as it
pertains to share offer agreement;

10/19/13

CCG

2.3

483.00

Review documents and transcripts to prepare for
cross-examination of plaintiff's damage expert
D. Cooper;

10/19/13

CCG

0.4

84.00

Correspondence with insured representative W.
Borkett regarding

10/19/13

CCG

0.3

63.00

Review and analyze property valuations with
respect to expert opinions on damages;

10/20/13

CCG

6.5

1,365.00

-

Conference with M. Leniger-Sherratt and H.
Coleman regarding

Review schedules from D. Reinstein regarding
sensitivity analysis in D. Cooper's opinion of
valuation;

Continue to prepare for cross-examination of
plaintiff's damage expert D. Cooper by
reviewing documents, deposition transcripts,
damage model, and investigating spreadsheets;
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Date

Initials

10/20/13

CCG

2.8

588.00

Study spreadsheets developed by insured expert
D. Reinstein to prepare for direct examination
of D. Reinstein and cross examination of
plaintiff's expert D. Cooper;

10/20/13

CCG

1.8

378.00

Review and analyze plaintiff's damage expert's
testimony in other proceedings to prepare for trial;

10/20/13

TMH

1.7

204.00

Additional conference with M. Leniger-Sherratt
and H. Coleman regarding

10/20/13

TMH

2.3

276.00

Review and analyze witness statements,
declarations, and excerpts of deposition
testimony of witnesses, for purposes of

10/20/13

TMH

1.9

228.00

Review and analyze portions of the deposition
testimony of R. Dennis juxtaposed with proposed
direct examination, t o -

10/20/13

TMH

2.4

288.00

Review and analyze portions of the deposition
testimony of H. Coleman juxtaposed with
proposed direct examination, t o -

10/20/13

TMH

1.4

168.00

Review and analyze portions of the deposition
testimony of M. Leniger-Sherratt juxtaposed
with proposed direct examination, t o -

10/20/13

TMH

2.3

276.00

Update working trial binder in final
preparation for trial;

10/20/13

AJR

1.3

227.50

Review deposition transcript of R. Dennis in
preparation and defense of R. Dennis cross
examination;

10/20/13

AJR

1.1

192.50

Receive and review file and notes regarding
direct examination of R. Dennis in preparation
of witness preparation meeting;

10/20/13

AJR

2.6

455.00

Assist with witness preparation of first
witnesses to be identified, including H.
Coleman and M. Leniger-Sherratt, and potential
areas of cross examination;
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Hours

Amount

Description
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Date

Initials

10/20/13

AJR

0.5

87.50

10/20/13

AJR

3.0

525.00

Continue witness preparation of R. Dennis with
exhibits;

10/20/13

GTH

1.2

282.00

Prepare opening statement;

10/20/13

GTH

0.1

23.50

10/20/13

GTH

0.9

211.50

10/20/13

GTH

11.3

2,655.50

Continue trial preparation, including
preparation of direct testimony of H. Coleman,
preparation of direct testimony of M.
Leniger-Sherratt, and preparation of cross
examination of P. Alisauskas and D. Holmes for
presentation at trial;

10/21/13

GTH

8.0

1,880.00

Attend trial (including travel time);

10/21/13

GTH

1.0

235.00

Conference with clients regarding-

10/21/13

GTH

1.5

352.50

Revise checklist for cross-examination of
plaintiff;

10/21/13

GTH

6.2

1,457.00

10/21/13

GTH

0.3

70.50

10/21/13

AJR

8.0

1,400.00

Page 172 of 184

Hours

Amount

Description
Conference with co-counsel regarding-

-

Receive and review correspondence from H.
Coleman regardin

Correspondence to M. Leniger-Sherratt regarding

Continued trial preparation including
conferences with clients, R. Dennis, M.
Leniger-Sherratt and H. Coleman, regarding

- t o D. Rocklin and B. Taylor;
Attend trial for plaintiff's case in chief,
manage and marshal exhibits and take notes
regarding plaintiff's testimony;
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Date

Initials

10/21/13

AJR

Hours

Amount
4.1

Description
717.50
discuss
and identify anticipated witness lineup for
defense; review exhibits including foundational
requirements for witnesses; begin to outline
direct examination ofT. Paul, J. Goodwin, B.
McLaughlin, M. Asker, and D. Leaf;

10/21/13

AJR

1.0

175.00

Conference with trial team and client to

10/21/13

CCG

1.5

315.00

Conference with insured's damage expert D.
Reinstein to prepare for cross-examination of
D. Cooper and direct examination of D.
Reinstein;

10/21/13

CCG

2.6

546.00

Review documents and develop outline for direct
examination of D. Reinstein while traveling to
Orofino, Idaho;

10/21/13

CCG

11.0

2,310.00

Review documents and deposition transcript and
develop cross-examination outline for D.
Cooper;

10/21/13

CCG

0.3

63.00

10/21/13

TMH

8.0

960.00

Attend Trial Day 1 at the Clearwater County
Courthouse;

10/21/13

TMH

2.6

312.00

Review notes of plaintiff's testimony for
purposes of

10/21/13

TMH

0.4

48.00

10/21/13

TMH

2.1

252.00

Page 173 of 184

Correspondence with plaintiff's counsel
regarding D. Reinstein's supplemental
disclosure regarding sensitivity analysis to
plaintiff's damage model;

Prepare list of exhibits admitted on Trial Day
1, in preparation for Trial Day 2, and
cross-examination of plaintiff;
Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact), and J.
Daniels (Lightforce operations manager)
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Date

Initials

10/21/13

TMH

0.3

36.00

Correspond with D. Risley, counsel for Rogers
Motors, and K. Abell, trial witness and
employee of Rogers Motors, concerning trial
testimony and appearance;

10/21/13

TMH

0.6

72.00

Preparation of trial exhibits for plaintiff's
cross-examination;

10/22/13

TMH

7.0

840.00

Attend trial Day 2 at the Clearwater County
Courthouse;

10/22/13

TMH

1.4

168.00

Preparation of trial exhibits for
cross-examination of plaintiff's damages
expert, D. Cooper, and for direct examination
of defendant's damages expert, D. Reinstein;

10/22/13

TMH

0.3

36.00

Conference with K. Abell, trial witness and
employee of Rogers Motors, prior to her taking
the stand to testify;

10/22/13

TMH

2.1

252.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
L. Spriggs, K. Brown (Lightforce sales and
marketing manager) and J. Daniels (Lightforce
operations manager) concerning-

10/22/13

TMH

1.8

216.00

Prepare portions of direct testimony of H.
Coleman, Lightforce's COO, including
identification of exhibits to be admitted into
evidence during direct examination;

10/22/13

TMH

2.2

264.00

Conference with H. Coleman {Idaho client

10/22/13

CCG

1.1

231.00

Continue to prepare for direct examination of
D. Reinstein;

10/22/13

CCG

0.7

147.00

Continue to prepare for cross-examination of
plaintiff's damage expert D. Cooper;

10/22/13

CCG

7.0

1,470.00

Page 174 of 184

Hours

Amount

Description

Attend and participate at trial, conduct
cross-examination of plaintiff's damage expert
D. Cooper, and conduct direct examination of
insured's damage rebuttal expert D. Reinstein;
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Date

Initials

10/22/13

CCG

2.3

483.00

10/22/13

AJR

7.8

1,365.00

10/22/13

AJR

2.0

350.00

Prepare for second day of trial and
anticipation of putting on examination of
witnesses in defendant's case in chief;

10/22/13

AJR

3.6

630.00

Continued witness preparation with client R.
Dennis following anticipated close of

10/22/13

AJR

0.5

87.50

Conference with B. Mclaughlin private attorney
regarding subpoena, testimony and potential
implication of criminal wrongdoing;

10/22/13

AJR

0.5

87.50

Conference with B. Mclaughlin in follow up to
conference with attorney to discuss anticipated
testimony and advise of fifth amendment right;

10/22/13

AJR

1.0

175.00

Conference with trial team and client to
discuss

10/22/13

GTH

1.2

282.00

Attend beginning and ending of second trial day;

10/22/13

GTH

10.5

2,467.50

10/22/13

GTH

2.2

517.00

Continue to prepare direct testimony of H.
Coleman;

10/23/13

GTH

1.8

423.00

Prepare cross-examination of L. Huber;

10/23/13

GTH

1.7

399.50

Continue to prepare cross-examination of J.
Huber;

10/23/13

GTH

7.5

1,762.50

Page 175 of 184

Hours

Amount

Description
Prepare for rebuttal testimony of plaintiff's
damage expert D. Cooper;
Attend trial regarding second day testimony
focusing on expert witness regarding valuation,
conduct direct examination of Rogers Motors
records custodian to admit vehicle records in
support of defendant's defense of faithless
servant and after acquired evidence;

Conferences with H. Coleman regarding

Attend third trial day, including
cross-examination of J. Huber, defense of
plaintiff's witnesses, P. Alisauskas and D.
Holmes, and presentation of beginning of
testimony of W. Barkett;
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Hours

Amount

Description

Date

Initials

10/23/13

GTH

0.8

188.00

Analyze remaining testimony of W. Borkett per
court's direction;

10/23/13

GTH

0.5

117.50

Conference with plaintiff's attorney regarding
testimony of W. Barkett;

10/23/13

GTH

2.7

634.50

Continued trial preparation, including
conferences with K. Stockdill, J. Daniels, H.
Coleman, R. Dennis and M. Leniger-Sherratt
regarding

10/23/13

AJR

7.8

1,365.00

10/23/13

AJR

2.8

490.00

Conference and witness preparation with
director of marketing and sales, K. Brown,
including

10/23/13

AJR

1.0

175.00

Conference with trial team and client to
discuss

10/23/13

CCG

1.0

210.00

Continue to plan and prepare for
cross-examination of D. Cooper after plaintiff
calls him for rebuttal testimony;

10/23/13

CCG

1.5

315.00

Attend and conduct cross-examination of D.
Cooper following his rebuttal testimony;

10/23/13

CCG

3.0

630.00

Travel from Orofino, Idaho, to Boise, Idaho,
from trial via air travel following
cross-examination of D. Cooper;

10/23/13

TMH

8.0

960.00

Attend trial Day 3 at the Clearwater County
Courthouse;

10/23/13

TMH

2.7

324.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),

10/23/13

TMH

2.2

264.00

Additional conference with H. Coleman (Idaho
client contact), concerning

Attend Fourth trial day including
cross-examination of plaintiff's expert cooper,
defendant's expert Reinstein and rebuttal, and
continued exam of J. Huber;
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Date

Initials

Hours

10/23/13

TMH

1.3

156.00

10/23/13

TMH

0.8

96.00

10/24/13

TMH

8.0

960.00

10/24/13

TMH

0.3

36.00

Conference with M. Asker, Farm Bureau agent,
concerning testimony and exhibits to be offered
as evidence at trial;

10/24/13

CCG

0.4

84.00

Draft outline of key issues to be raised by R.
Dennis in direct examination to support damage
critique;

10/24/13

TMH

1.5

180.00

Conference with R. Dennis (Australia client

10/24/13

TMH

1.8

216.00

Conference with M. Leniger-Sherratt (Australia

10/24/13

TMH

0.6

72.00

Conference with J. Goodwin, Lightforce

10/24/13

TMH

0.8

96.00

Conference with K. Stockdill, Lightforce R&D

10/24/13

TMH

0.7

84.00

Conference with L. Bradley, Lightforce

Amount

Description

Conference with plaintiff's counsel regarding
video deposition testimony of W. Borkett,
Nightforce consultant, for purposes of
identifying remaining portions of the
deposition to be admitted (pursuant to the
Court's direction at trial);
Review and analyze video deposition of W.
Barkett, Lightforce consultant, in preparation
for conference with plaintiff's counsel
regarding designation of additional portions of
the deposition to play before the Court
(pursuant to the Court's direction at trial);
Attend trial Day 4 at the Clearwater County
Courthouse;
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Date

Initials

10/24/13

TMH

0.2

24.00

10/24/13

TMH

1.6

192.00

10/24/13

AJR

8.1

1,417.50

10/24/13

AJR

4.6

805.00

Final witness preparation of R. Dennis
including complete review of prior deposition
testimony in order to clarify record;

10/24/13

AJR

0.4

70.00

Respond and defend against plaintiff's late
attempt to exclude L. Bradley from testifying
at trial, postponed to be heard by court in the
morning;

10/24/13

AJR

0.8

140.00

10/24/13

AJR

0.8

140.00

Review and analyze discovery, disclosures and
chronology regarding disclosure of lay witness
L. Bradley;

10/24/13

AJR

1.0

175.00

Direct examination and cross examination
preparation with K. Stockdill, Lightforce USA
R&D manager;

10/24/13

AJR

1.4

245.00

Draft outline of oral argument to present to
the court regarding lay witness L. Bradley;

10/24/13

GTH

8.0

1,880.00

10/24/13

GTH

0.4

94.00

10/24/13

GTH

0.9

211.50

Page 178 of 184

Hours

Amount

Description
Correspond with plaintiff's counsel concerning
witnesses defendant's intends to call on Day 5
of trial;
Conference with J. Daniels, Lightforce

Attend trial and conduct direct examination and
defend cross examination of witnesses K. Brown,
J. Goodwin, and T. Paul;

Attend trial and present direct testimony of H.
Coleman and K. Stockdill and defend
cross-examination of H. Coleman and K.
Stockdill;
Analyze issues regarding disclosure of
testimony of L. Bradley;

-

Conference with M. Cochran regarding-
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Date

Initials

10/24/13

GTH

3.7

869.50

Conference with J. Daniels regarding

10/24/13

GTH

3.9

916.50

Trial preparation, including conferences with
R. Dennis and M. Leniger-Sherratt;

10/24/13

GTH

0.6

141.00

Daily trial report;

10/25/13

GTH

7.3

1,715.50

10/25/13

GTH

0.6

141.00

Attend interview of L. Bradley by plaintiff's
attorney;

10/25/13

GTH

1.0

235.00

Conference with R. Dennis, M. Leniger-Sherratt
and H. Coleman regarding

10/25/13

AJR

7.8

1,365.00

10/25/13

AJR

1.0

175.00

Conference with trial team and client to

10/25/13

TMH

8.0

960.00

Attend trial Day 5 at the Clearwater County
Courthouse;

10/25/13

TMH

0.8

96.00

10/25/13

TMH

1.2

144.00

Prepare list of topics and questions for direct
examination of M. Asker, Farm Bureau agent, for
purposes of developing testimony at trial;

10/27/13

GTH

2.2

517.00

Analyze issues regarding closing argument on
damages;

10/27/13

GTH

3.7

869.50

Continue to prepare for direct examination of
M. Len iger-Sherratt;

Page 179 of 184

Hours

Amount

Description

Attend trial, including presentation of direct
testimony of J. Daniels and defense of
plaintiff's cross-examination of J. Daniels,
presentation of direct testimony of M. Cochran
and defense of plaintiff's cross-examination of
M. Cochran, and presentation of direct
testimony of K. Johnson and defense of
plaintiff's cross-examination of K. Johnson;

Attend trial and conduct direct examination and
defense of R. Dennis;

Review records of the Idaho Department of Motor
Vehicles regarding Lightforce's 2003 Ford
Pickup truck missing from company inventory;
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Date

Initials

10/28/13

GTH

8.4

1,974.00

10/28/13

AJR

4.8

840.00

Review and analyze notes of witness testimony
and admitted exhibits offered at trial to
determine additional testimony and evidence
needed to present in order to support claims
and defenses;

10/28/13

AJR

2.6

455.00

Identify and analyze testimony of R. Dennis
(client), as well as, exhibits supporting
court's earlier determination that the Company
Share Offer constitutes an ERISA top hat plan
in order to proof the record in the event of a
trial;

10/28/13

AJR

1.4

245.00

Review and highlight key admissions made by
Plaintiff's wife, L. Huber in order to cross
examine L. Huber at trial as well as to support
claims and defenses;

10/28/13

AJR

1.9

332.50

Identify and instruct regarding the creation of
demonstrative exhibits to be used at closing
argument in support of Lightforce USA claims
and defenses in this case;

10/28/13

TMH

0.8

96.00

Review Idaho Rules of Civil Procedure
concerning use of demonstrative exhibits at
trial (excerpts of exhibits previously admitted
at trial);

10/28/13

TMH

1.4

168.00

Review and analyze excerpts of the deposition
of plaintiff, for purposes of

10/28/13

TMH

0.8

96.00

Prepare demonstrative exhibits 1-5 for use in
closing arguments (excerpts of admitted
exhibits P-5, P-30 and P-32);

10/28/13

TMH

1.2

144.00

Prepare list of exhibits admitted on Trial Days
2-5, in preparation for final day of trial and
closing arguments;

10/28/13

TMH

0.3

36.00

Page 180 of 184

Hours

Amount

Description
Continued trial preparation, including analysis
of need for further defense testimony and
exhibits, and potential testimony of
plaintiff's possible rebuttal witnesses, R.
Williams, J. Stanton, L. Huber and J. Huber;

Correspond with Judge Griffin's clerk regarding
exhibits admitted at trial;
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Date

Initials

10/28/13

TMH

1.4

168.00

Additional conference with M. Leniger-Sherratt
(Australia client contact), concerning

10/28/13

TMH

2.7

324.00

Review and analyze notes of witness testimony
from trial days 1-5, together with admitted
exhibits, for purposes of

10/28/13

TMH

0.9

108.00

Review and analyze excerpts of the deposition
of L. Huber, plaintiff's wife, in preparation
for

10/28/13

CCG

4.5

945.00

Draft outline of damage calculations per
testimony of expert witnesses for use in
closing arguments;

10/29/13

CCG

0.8

168.00

Research Daubert issues relating to plaintiff's
damage expert and his failure to consider
market approach and asset approach in
calculating value of business;

10/29/13

CCG

0.5

105.00

Draft memorandum to file regarding Daubert
issues relating to plaintiff's damage expert D.
Cooper and use in post trial proceedings;

10/29/13

TMH

3.1

372.00

Continue to review and analyze notes of witness
testimony from trial days 1-5, together with
admitted exhibits, for purposes of

10/29/13

TMH

0.1

12.00

Additional correspondence with Judge Griffin's
clerk regarding exhibits admitted at trial;

10/29/13

TMH

0.2

24.00

Correspond with plaintiff's counsel regarding
admitted trial exhibits;

10/29/13

TMH

2.4

288.00

Page 181 of 184

Hours

Amount

Description

Travel from Orofino, Idaho, to Clarkston,
Washington, then to Lewiston, Idaho, and return
travel to Orofino, for purposes of collecting
trial demonstrative exhibits;
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Description

Amount

Hours

Date

Initials

10/29/13

TMH

1.9

228.00

Further conference with M. Leniger-Sherratt
(Australia client contact), concerning

10/29/13

TMH

2.4

288.00

Review and revise closing arguments for trial;

10/29/13

TMH

0.6

72.00

Review and analyze plaintiff's spreadsheet of
admitted trial exhibits juxtaposed with
defendant's list of admitted trial exhibits for
any inconsistencies;

10/29/13

TMH

2.3

276.00

Conference with Lightforce employees, T.
Hewitt, C. Beck, J. Daniels, H. Coleman, and K.

10/29/13

AJR

8.3

1,452.50

10/29/13

AJR

2.1

367.50

10/29/13

GTH

12.1

2,843.50

10/29/13

GTH

1.7

399.50

Assist in preparation of closing argument;

10/30/13

GTH

1.6

376.00

Continue to prepare for cross-examination of L.
Huber and J. Huber during plaintiff's rebuttal
case;

10/30/13

GTH

7.9

1,856.50

10/30/13

GTH

1.0

235.00

10/30/13

AJR

5.8

1,015.00

Continue compilation of evidence admitted and
testimony presented at trial in conjunction
with preparing closing statement;
Conference with Lightforce USA employees

Prepare M. Leniger-Sherratt for direct
testimony at trial;

Attend trial, including presentation of direct
testimony of M. Leniger-Sherratt, defense of
cross-examination of M. Leniger-Sherratt, and
cross-examination of plaintiff, J. Huber during
plaintiff's rebuttal case;
Post trial conference with clients regarding

Attend trial and argue closing;
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Date

Initials

10/30/13

AJR

2.5

437.50

Revise and finalize closing statement to
correspond with rebuttal testimony presented by
plaintiff, as well as, directive from court;

10/30/13

TMH

8.0

960.00

Attend trial Day 6 at the Clearwater County
Courthouse;

10/30/13

TMH

1.3

156.00

Additional review and revision of closing
arguments for trial;

10/30/13

TMH

1.7

204.00

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts)
regarding

10/31/13

TMH

0.7

84.00

10/31/13

TMH

5.3

636.00

Travel from Orofino, Idaho to Boise, Idaho,
following conclusion of trial;

10/31/13

GTH

5.3

1,245.50

Travel from Orofino, Idaho to Boise, Idaho,
following conclusion of trial;

10/31/13

AJR

5.3

927.50

Travel from Orofino, Idaho, to Boise, Idaho,
following conclusion of trial;

10/31/13

GTH

0.3

70.50

11/04/13

GTH

0.5

117.50

11/04/13

GTH

0.1

23.50

11/13/13

GTH

0.1

23.50

11/18/13

GTH

0.1

23.50

2,362.7

439,132.00

Hours

Amount

Description

Conference with R. Dennis and M.
Leniger-Sherratt (Australia client contacts),
H. Coleman (Idaho client contact), G. Husch and
A. Rosholt regarding

Conference with R. Dennis, H. Coleman and M.
Leniger-Sherratt regarding

-

Conference with T. McDermott regarding-

Correspondence to T. McDermott regarding. .

Receive and review correspondence from T.
McDermott regarding

TOTAL

1725

Page 183 of 184

Client:3127486.1

13782.0253 - Jeff Huber v. Lightforce USA, Inc.
Clearwater County Case No. CV-2012-336

Date

Initials

Hours

Amount

Description

Summary of Fees

Initials

Hours

Rate

Amount

GTH
AJR
CCG
TMH
TMH

977.6
528.6
167.1
92.8
596.6

235
175
210
110
12

229,736.00
92,505.00
35,091.00
10,208.00
71,592.00

TOTAL
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2,362.7

439,132.00
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Date
10/02/12

Amount
66.00

Description
VENDOR: Clearwater County Clerk - filing fee
for answer

10/15/12

619.09

VENDOR: Gerald T. Husch - travel to Orofino,
Idaho, for witness interviews; hotel 215.98,
meals 108.40, mileage 294.71 (531 miles)

02/22/13

216.57

Westlaw - online research

02/26/13

36.89

Westlaw - online research

05/12/13

1,270.38

05/21/13

167.44

Westlaw - online research

06/03/13

224.26

Westlaw - online research

06/04/13

19.83

Westlaw - online research

06/05/13

67.36

Westlaw - online research

07/02/13

287.82

Westlaw - online research

07/03/13

661.51

Westlaw - online research

07/03/13

191.00

Westlaw - online research

07/05/13

402.22

Westlaw - online research

07/08/13

266.26

Westlaw - online research

07/08/13

243.12

Westlaw - online research

07/09/13

371.09

Westlaw - online research

07/10/13

15.38

Westlaw - online research

07/11/13

88.26

Westlaw - online research

07/12/13

49.32

Westlaw - online research

07/15/13

187.12

Westlaw - online research

07/16/13

890.49

Westlaw - online research

07/16/13

271.38

Westlaw - online research

07/18/13

76.33

Westlaw - online research

07/23/13

430.08

Westlaw - online research

VENDOR: Gerald T. Husch - travel to Orofino and
McCall for depositions; hotel 773.29, meals
177.29, mileage 319.80 (566)
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Date
07/24/13

Amount
46.91

Description
Westlaw - online research

07/26/13

91.93

Westlaw - online research

07/29/13

604.77

Gerald T. Husch and Andrea Rosholt - travel to
Orofino, Idaho to attend hearing on plaintiff's
motion for partial summary judgment; hotel
229.36, meals 55.61, mileage 319.80 (566 miles)

08/02/13

600.00

VENDOR: Nevin Benjamin McKay & Bartlett, LLP authorized witness's attorney fee

08/05/13

800.44

VENDOR: Tiffiny Hudak - travel to Orofino,
Idaho for client meetings and deposition
preparation; hotel 497.60, mileage 302.84 (536 miles)

08/05/13

645.64

VENDOR: Gerald T. Husch - travel to Orofino,
Idaho for deposition preparation with clients;
hotel 344.04, meals 55.82, mileage 245.78 (435 miles)

08/11/13

891.83

VENDOR: Gerald T. Husch - travel to Orofino,
Idaho to attend deposition; hotel 458.72, meals
187.33, mileage 245.78 (435 miles)

08/15/13

104.30

VENDOR: K & K Reporting - summary judgment
excerpts from hearing on June 28

08/19/13

68.47

Westlaw - online research

08/20/13

41.72

Westlaw - online research

08/20/13

75.00

VENDOR: AAB Investigations, Inc. - private
investigator fee to locate S. Peterson

08/21/13

56.00

VENDOR: Department Motor Vehicles - vehicle
title histories

08/27/13

161.73

09/03/13

1,338.50

09/03/13

30.87

Westlaw - online research

09/05/13

134.83

Westlaw - online research

09/08/13

348.14

Westlaw - online research

09/09/13

17.78

Westlaw - online research

09/10/13

325.00

VENDOR: Idaho State Bar - filing fee for pro
hac vice application for N. Linke

09/10/13

392.38

Westlaw - online research

Westlaw - online research
VENDOR: Huegli Mediation - mediation fee
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Date

Page 3 of 5

Amount

Description

09/11/13

0.25

09/12/13

1,225.59

09/15/13

479.03

VENDOR: Gerald T. Husch - travel to Orofino to
attend hearing on defendant's motion to quash
motion for partial summary judgment; hotel
248.80, meals 60.73, mileage 169.50 (300 miles)

09/16/13

124.40

VENDOR: Andrea J. Rosholt - hotel
accommodations in Orofino while attending
hearing on motion for summary judgment

09/16/13

111.92

Westlaw - online research

09/17/13

341.80

Westlaw - online research

09/24/13

1,425.00

VENDOR: Meuleman Mollerup, LLP - reimbursement
for expert deposition fee of D. Cooper

09/24/13

1,789.25

Westlaw - online research

09/25/13

152.32

VENDOR: M&M Court Reporting Service, Inc. deposition of T. Ball

09/26/13

319.64

Westlaw - online research

09/26/13

50.00

09/26/13

240.00

VENDOR: Best Western - hotel during trial

09/27/13

188.69

Westlaw - online research

09/29/13

542.01

Westlaw - online research

09/30/13

150.13

Westlaw - online research

10/03/13

38.00

VENDOR: Mike Asker - witness fee and one way
mileage to Orofino from Grangeville

10/03/13

30.00

VENDOR: Idaho County Sheriff - service of
process fee

10/04/13

23.00

VENDOR: Josh Goodwin - witness and mileage fee

10/04/13

23.00

VENDOR: Dawna Leaf - witness and mileage fee

10/04/13

23.00

VENDOR: Mickie Ann Schnider - witness and
mileage fee

Westlaw - online research
VENDOR: Tiffiny Hudak - travel to Orofino for
client meetings and to review client docs in
advance of trial: hotel 676.50, mileage 311.88
(552 miles), dinner with clients 222.21, tips

VENDOR: Best Western - deposition room deposit
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Amount

Description

10/04/13

24.50

VENDOR: Tony Paul - witness and mileage fee

10/04/13

50.00

VENDOR: Nez Perce County Sheriff - service of
process fee

10/04/13

80.00

VENDOR: Clearwater County Sheriff - service of
process fee

10/06/13

246.92

Westlaw - online research

10/08/13

119.25

VENDOR: M&M Court Reporting Service, Inc. deposition of P. Alisauskas

10/08/13

71.55

VENDOR: M&M Court Reporting Service, Inc. deposition of K. Holmes

10/08/13

132.65

10/10/13

23.00

VENDOR: Bruce McLaughlin - witness and mileage
fee

10/10/13

40.00

VENDOR: Clearwater County Sheriff - service of
process fee

10/11/13

104.59

Westlaw - online research

10/14/13

155.14

Westlaw - online research

10/14/13

823.10

VENDOR: Tiffiny Hudak - travel to Orofino for
trial preparation and trial, October 14 October 18; hotel 546.24, mileage 276.86 (490
miles)

10/14/13

2,167.80

10/14/13

670.76

VENDOR: Andrea J. Rosholt - travel to Orofino
for trial preparation and trial, October 10 October 18; hotel 499.58, meals 92.15, snacks
for trial 79.03

10/15/13

95.40

VENDOR: M&M Court Reporting Service, Inc. deposition of J. Goodwin

10/15/13

73.94

VENDOR: M&M Court Reporting Service, Inc. deposition of T. Paul

10/15/13

2,474.59

10/15/13

270.30

Westlaw - online research

VENDOR: Gerald T. Husch - travel to Orofino for
trial preparation with clients and trial,
October 14 - October 31; hotel 1,858.38, meals
15.62, mileage 293.80 (520 miles)

VENDOR: DTI - trial exhibits
Westlaw - online research
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Date

Amount

10/18/13

341.32

VENDOR: M&M Court Reporting Service, Inc. deposition of D. Reinstein

10/19/13

589.81

VENDOR: Tiffiny Hudak - travel to Orofino for
trial preparation and trial, October 19 October 23; hotel 546.24, supplies 43.57

10/19/13

522.51

VENDOR: Andrea J. Rosholt - travel to Orofino
for trial preparation and trial, October 19 October 23; hotel 499.58, meals 22.93

10/21/13

808.17

VENDOR: C. Clayton Gill - travel to Orofino,
Idaho to attend trial for expert witness
testimony; hotel 217.72, hotel tips 7.00, meals
43.16, airfare 345.00, baggage fee 40.00, auto
rental 124.54, fuel 9.75, parking 21.00,

10/24/13

558.50

VENDOR: Tiffiny Hudak - travel to Orofino for
trial preparation and trial, October 24 October 28; hotel 548.18, meals 10.32

10/24/13

529.11

VENDOR: Andrea J. Rosholt - travel to Orofino
for trial preparation and trial, October 24 October 28; hotel 504.46, meals 24.65

10/28/13

303.75

VENDOR: M&M Court Reporting Service, Inc. video synching

10/29/13

194.88

Westlaw - online research

10/29/13

481.64

VENDOR: Tiffiny Hudak - travel to Orofino for
trial preparation and trial, October 29 October 31; hotel 217.72, mileage 200.02 (354
miles), trial boards 63.90

10/29/13

198.28

VENDOR: Andrea J. Rosholt - travel to Orofino
for trial preparation and trial, October 29 October 30; hotel 198.28

10/31/13

931.30

VENDOR: Best Western - conference room rental
for trial preparation and meetings

10/31/13

8.68

11/07/13

212.00

VENDOR: AAtronics, LLC - ELMO projector rental
for trial

12/11/13

997.50

VENDOR: Meuleman Mollerup, LLP - reimbursement
for expert deposition of D. Cooper deposition

35,473.41

Page 5 of 5

Description

VENDOR: Best Western - additional conference
room charges

TOTAL

1732
Client:3127486.1
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FISHERjEFFRIE C

Level 1
19 Gouger Street

Adelaide SA sooo
GPO Box 544
Adelaide SA 5001
tel
fax

+61 8 8233 0600
+61 8 8233 0699

fj@fisherjeffries.com.au
www.fisherjeffries.com.au

Fisher Jeffries
is a member of
Gadens Lawyers
I a w y e r s National Practice

Our Reference
NSL:NSL:LIG115:115313
Date
25 October 2013

gadenS
ABN 13 840 404 729

www.gadens.com.au

Tax Invoice
No: 1028952

Lightforce USA, Inc dba Nightforce Optics
336 Hazen Lane
OROFINO IDAHO USA 83544

Idaho Depositions

For our work from 9 October 2013 to 24 October 2013 as per the attached schedule

I Fees

$2,910.00

I
Total Fees:

$2,910.00

Disbursements

I Document Production

$3.oo

1

$3.00
Taxable Disbursements: - - -$3.00
Total Disbursements: - - ~
-GST is not applicable on this Tax Invoice

Total:

$2,913.00

Terms: 14 days from date of invoice
Pay by Direct Deposit to Fisher Jeffries
BSB 015 010 Account 8336 05979

Please Email Remittance Advice to: fjaccs@fisherjeffries.com.au
or Fax to: 08 8233 0699

/
/
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Schedule of Attendances to Tax Invoice Dated 25 October 2013
Lightforce USA, Inc dba Nightforce Optic - Idaho Depositions
Date

Fee Earner

09-0ct-2013

N Linke

Total (exc GST)

Hours
6:00

6:00

Description

Rate

Value

$485.00

$2,910.00

Attending telcon, preparation for
depositions including consider
previous files, background briefing,
meet client, attend depositions,
audio transcription and all other
attendances throughout

$2,910.00

Solicitor Fee Schedule

Fee Earner
Nicholas Linke
Total (exc GST}

Total
Hours
6:00

6:00

Rate

485.00

Total
Value
2,910.00

2,910.00

2
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I.~ VOICE
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone:1-866-318-1233 Fax:1-866-526-7208

Invoice No.

Invoice Date

Job No.

130498

6/16/2013

42964

Job Date

Case No.

5/14/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 s. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
Jeffrey Edward Huber

1,877.05
TOTAL DUE

>>>

$1,877.05

Claim No.
: 290398
Location of Job : Orofino, ID
Reference No. : 42964
Thomas McDermott
(-) Payments/Credits:
( +) Finance Charges/Debits:

1,877.05
0.00

(=) New Balance:

0.00

Tax ID: 20-1906848

Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

42964

BU ID

:CHUBB

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

130498

Total Due

$

Invoice Date : 6/16/2013

o.oo

PAYMENT WITH CREDIT CARD

~Sf· •

Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce·Corporate Center;·Ptaza III
Allentown, PA 18104

card Number:
Exp. Date:
· Billing Address: ··
Zip:

Phone#:
Card Security Code:

Amount to Charge:
Cardholder's Signature:

1737
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I.~ VOICE
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone: 1-866-318-1233 Fax:1-866-526-7208

Invoice No.

Invoice Date

Job No.

131977

7/8/2013

47032

Job Date

Case No.

5/15/2013
'Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRElT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

1 CERTIFIED COPY OF TRANSCRIPT OF:
Raymond Dennis (5-15)

502.80

1 CERTIFIED COPY OF TRANSCRIPT OF:
Monika Leniger-Sherratt (5-16)

425.90

1 CERTIFIED COPY OF TRANSCRIPT OF:
Hope Coleman (5-17)
1 CERTIFIED COPY OF TRANSCRIPT OF:
William Barkett (5-17)

265.70
458.87

TOTAL DUE >>>
Claim No.
Reference No.

$1,653.27

: 290398
: 06-22-13

Thomas McDermott
(~) Payments/Credits:
( +) Finance Charges/ Debits:

1,653.27
0.00

( =) New Balance:

0.00

Tax ID: 20-1906848
Please detach bottom portion and return with payment.
Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

47032

BU ID

:CHUBB-PAP

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

131977

Total Due

$

Invoice Date : 7/8/2013

o.oo

PAYMENT WITH CREDIT CARD
Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce·Corporate·Center; Plaza III
Allentown, PA 18104

card Number:
Exp. Date:
. Billing Adcfress: .
Zip:

Phone#:
card Security Code:

Amount to Charge:
Cardholder's Signature:

1738

I
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone: 1-866-318-1233 Fax: 1-866-526-7208

~\j

VOICE

Invoice No.

Invoice Date

Job No.

135070

9/6/2013

48110

Job Date

Case No.

8/13/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRITT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
Lori Huber

721.10
TOTAL DUE

Claim No.
Location of Job
Reference No.

>>>

$721.10

290398
Orofino, ID
0827-I0-13081GJM

Thomas McDermott
721.10
0.00

(-) Payments/Credits:
( +) Finance Charges/Debits:

( =) New Balance:

0.00

Tax ID: 20-1906848
Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRITT ROCK & FIELDS {Boise,
ID office)
101 s. capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

: 48110

:CHUBB

Case No.
Case Name : Huber, Jeffrey vs. Lightforce USA, Inc.
Invoice No.

135070

Total Due

$

Invoice Date : 9/6/2013

o.oo

PAYMENT WITH CREDIT CARD

f,,,,.,...,. ==

Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center,-Plaza III
Allentown1 PA 18104

card Number:
Exp. Date:
Billing Aadress: ·
Zip:

Phone#:
Card Security Code:

Amount to Charge:
Cardhotder's Signature:

~

llliiiili ~ J
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.-..NVOICE
CRCC
5050 Tilghman Street, Suite 120

Invoice No.

Invoice Date

Job No.

141302

12/20/2013

58080

Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone: 1-866-318-1233

Job Date

Fax : 1-866-526-7208

Case No.

8/14/2013

Case Name
Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.

Payment Terms

MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,

ID office)

Due upon receipt

101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829
1 CERTIFIED COPY OF TRANSCRIPT OF:
281.82

Kevin Stockdill
1 CERTIFIED COPY OF TRANSCRIPT OF:

249.83

Klaus Johnson
1 CERTIFIED COPY OF TRANSCRIPT OF:

197.64

Corey Runia

TOTAL DUE >>>
Claim No.

290398

Reference No.

09-11-13

$729.29

Thomas McDermott

( -) Payments/Credits:

0.00

( + ) Finance Charges/Debits:

0.00

( = ) New Balance:

729.29

Tax ID: 20-1906848
Please detach bottom portion and return with p ayment.
Job No.

BU ID

58080

Husch, Gerald T .

Case No.

MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,

Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

10th Floor

Invoice No.

141302

Boise, ID 83701-0829

Total Due

$729.29

: CHUBB-PAP

ID office)
101 S. Capitol Blvd.
Invoice Date

: 12/20/2013

PAYMENT WITH CREDIT CARD
Cardholder's Name:
Remit To:

CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104

Card Number:

Exp. Date:

Phone#:

Billing Address:
Zip:

Card Security Code:

Amount to Charge:
Cardholder's Signature:

1740

~NVOICE
CRCC
5050 Tilghman Street, Suite 120

Invoice No.

Invoice Date

Job No.

141306

12/20/2013

58081

Commerce Corporate Center, Plaza III
Allentown, PA 18104

Job Date

Fax: 1-866-526-7208

Phone: 1-866-318-1233

Case No.

8/13/2013

Case Name
Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.

Payment Terms

MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)

Due upon receipt

101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829
1 CERTIFIED COPY OF TRANSCRIPT OF:
360.14

Frederick Mark Cochran
1 CERTIFIED COPY OF TRANSCRIPT OF:

323.45

Jesse Daniels
1 CERTIFIED COPY OF TRANSCRIPT OF:

292.45

Arthur Kyle Brown

TOTAL DUE >>>
Claim No.

290398

Reference No.

0904-ID-1384GJM

$976.04

Thomas McDermott

(-) Payments/Credits:

0.00

( +) Finance Charges/Debits:

0.00

976.04

( =) New Balance:

Tax ID: 20-1906848
Please detach bottom portion and return with payment.
Job No.

BU ID

58081

Husch, Gerald T.

Case No.

MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,

Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

10th Floor

Invoice No.

141306

Boise, ID 83701-0829

Total Due

$976.04

: CHUBB-PAP

ID office)
101 S. Capitol Blvd.
Invoice Date

: 12/20/2013

PAYMENT WITH CREDIT CARD
Cardholder's Name:
Remit To:

CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104

Card Number:

Exp. Date:

Phone#:

Billing Address:
Zip:

Card Security Code:

Amount to Charge:
Cardholder's Signature:

1741

I
CRCC
SOSO Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone:1-866-318-1233 Fax:1-866-526-7208

~\j

VOICE

Invoice No.

Invoice Date

Job No.

136030

9/20/2013

49677

Job Date

Case No.

8/26/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATI THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF
David M. Cooper, CPA, CVA
Half Day Per Diem

744.50
65.00
TOTAL DUE

>>>

$809.50

Claim No.
: 290398
Location of Job : Boise, ID
Reference No. : 451364
Thomas McDermott
809.50
0.00

(-) Payments/Credits:
( +) Finance Charges/ Debits:

(=) New Balance:

0.00

Tax ID: 20-1906848

Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATI THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 s. capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

: 49677

:CHUBB

Case No.
Case Name : Huber, Jeffrey vs. Lightforce USA, Inc.
Invoice No.

136030

Total Due

$ 0.00

Invoice Date : 9/20/2013

PAYMENT WITH CREDIT CARD

Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104

Card Number:
Phone#:

Exp. Date:
Billing Address: ·
Zip:

Card Security Code:

Amount to Charge:
Cardholder's Signature:

1742

I~~
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone:1-866-318-1233 Fax:1-866-526-7208

VOICE

Invoice No.

Invoice Date

lob No.

138601

11/15/2013

52952

lob Date

Case No.

10/8/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARREIT ROCK & FIELDS (Boise,
ID office)
101 s. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
David M. Cooper, Vol. II

986.00
TOTAL DUE

Claim No.
Location of Job
Reference No.

>>>

$986.00

290398
Boise, ID
452684

Thomas McDermott
0.00
0.00

(-) Payments/Credits:
( +) Finance Charges/Debits:

(=) New Balance:

986.00

Tax ID: 20-1906848

Please detach boltom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATT THOMAS BARREIT ROCK & FIELDS (Boise,
ID office)
101 s. capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

: 52952

:CHUBB

Case No.
Case Name : Huber, Jeffrey vs. Ughtforce USA, Inc.
Invoice Date : 11/15/2013

Invoice No.

138601

Total Due

$ 986.00

PAYMENT WITH CREDIT CARD

cardholder's Name:
Remit To: CRCC
SOSO Tilghman Street, Suite 120
·· Commerce Corporate Center, Plaza III Allentown, PA 18104

Card Number:
Exp. Date:
-- Billing Address: -- .
Zip:

Phone#:
Card Security Code:

Amount to Charge:

Cardholder's Signature:

1743

CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone: 1-866-318-1233 Fax: 1-866-526-7208

Invoice No.

Invoice Date

Job No.

137724

10/30/2013

52476

Job Date

Case No.

10/15/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATf THOMAS BARREIT ROCK & FIELDS (Boise,
ID office)
101 s. capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
William Borkett

1,358.80
TOTAL DUE

Claim No.
Location of Job
Reference No.

>>>

$1,358.80

290398
Orofino, ID
12671C1

Thomas McDermott
(-} Payments/Credits:
( +) Finance Charges/Debits:
0.00

( =) New Balance:

Tax ID: 20-1906848
Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATf THOMAS BARREIT ROCK & FIELDS {Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

BUID

52476

:CHUBB

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

13n24

Total Due

$ 0.00

Invoice Date : 10/30/2013

PAYMENT WITH CREDIT CARD

rex: • ,~

cardholder's Name:
RemitTo: CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza Ill
Allentown, PA 18104

Card Number:
Exp. Date:
. Billing Address: ..
Zip:

Phone#:
Card Security Code:

Amount to Charge:
cardholder's Signature:

1744

I
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone:1-866-318-1233 Fax:1-866-526-7208

.\j

VOICE

Invoice No.

Invoice Date

Job No.

137631

10/19/2013

52477

Job Date

Case No.

10/15/2013
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

425.00

William Barkett - Video Services
TOTAL DUE

Claim No.
Location of Job
Reference No.

>>>

$425.00

290398
Orofino, ID
12672(1

Thomas McDermott .
425.00
0.00

( ·) Payments/Credits:
( +) Finance Charges/Debits:

o.oo

(=) New Balance:

Tax ID: 20-1906848

Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 s. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

52477

:CHUBB

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

137631

Tota( Due

$

Invoice Date : 10/19/2013

o.oo

PAYMENT WITH CREDIT CARD

Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104

card Number:
Phone#:

Exp. Date:
Bill!ng Address: ··

Zip:

card Security Code:

Amount to Charge:
cardholder's Signature:

1745

~NVOICE
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone: 1-866-318-1233 Fax: 1-866-526-7208

Invoice No.

Invoice Date

Job No.

141058

12/16/2013

52476

Job Date

Case No.

10/15/2013
Case Name
Huber, Jeffrey vs. Lightforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd .
10th Floor
Boise, ID 83701-0829

Payment Terms
Due upon receipt

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF
Mickie Ann Schnider

187.50

Hourly

50.00
TOTAL DUE >>>

Claim No.
Location of Job

290398
Orofino, ID

Reference No.

12673C1

$237.50

Thomas McDermott
(-) Payments/Credits:

0.00

( +) Finance Charges/Debits:

0.00
237.50

(=) New Balance:

Tax ID: 20-1906848
Please detach bottom portion and return with payment.
Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

52476

: CHUBB

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

141058

Total Due

$237.50

Invoice Date

: 12/16/2013

PAYMENT WITH CREDIT CARD
Cardholder's Name:
Remit To:

CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104

Card Number:

Exp. Date:

Phone# :

Billing Address:
Zip:

Card Security Code:

Amount to Charge:
Cardholder's Signature:

1746

I~~
CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center, Plaza III
Allentown, PA 18104
Phone:1-866-318-1233 Fax:1-866-526-7208

VOICE

Invoice No.

Invoice Date

Job No.

137632

10/19/2013

52477

Job Date

Case No.

10/15/2013
Case Name

Huber, Jeffrey vs. Ughtforce USA, Inc.
Husch, Gerald T.
MOFFATT THOMAS BARRITT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

Payment Terms

Due upon receipt

175.00

Mickie Ann Schnider - Video Services
TOTAL DUE

Claim No.
Location of Job
Reference No.

>>>

$175.00

290398
Orofino, ID
12674C1

Thomas McDermott
175.00
0.00

(-) Payments/Credits:
( +) Finance Charges/Debits:

0.00

( =) New Balance:

Tax ID: 20-1906848
Please detach bottom portion and return with payment.

Job No.
Husch, Gerald T.
MOFFATT THOMAS BARRETT ROCK & FIELDS (Boise,
ID office)
101 S. Capitol Blvd.
10th Floor
Boise, ID 83701-0829

BU ID

52477

:CHUBB

Case No.
Case Name

Huber, Jeffrey vs. Lightforce USA, Inc.

Invoice No.

137632

Total Due

$

Invoice Date : 10/19/2013

o.oo

PAYMENT WITH CREDIT CARD

Cardholder's Name:
Remit To: CRCC
5050 Tilghman Street, Suite 120
Commerce Corporate Center~ Plaza III Allentown, PA 18104

Card Number:
Exp. Date:
Billing-Address: ·

Zip:

Phone#:
Card Security Code:

Amount to Charge:
Cardholders Signature:

1747

EXHIBIT E

1748

CC)LES

REINST.EIN
Accountino,t.. & Consultino::":',.

960 Broadway, Suite 415
Boise, ID 83706
208-345-2350
Fax 344-3019

RECEI VED

AUG 1 2 2013
MOFFATT, THOMAs, BARRETT.
ROCK & FIELDS, CHTD. '

Moffatt Thomas - Lightforce USA, Inc.
c/o Gerry T. Husch, Esq.
101 S Capitol Blvd, Ste 1000
Boise, ID 837 02
July 31, 2013
65306.018
Invoice#

7/25/2013 Meet with Jerry Husch to go over issues and requirements of case.
Dennis R. Reinstein
7/31/2013 Download and organize documents; Summarize tax returns.
Karen A. Ginnett

Balance due

10830

Hrs/Rate
1.10
315.001hr

Amount
346.50

3.00
195.00/hr

585.00

4.10

$931.50
$931.50

1749

COLES

REINST.EIN
Accotu1ting & C.onsultiug

960 Broadway, Suite 415
Boise, ID 83706

208-345-2350
Fax 344-3019

RECEIV ED

SEP O9 2Di3
MOFFAn; THOMAS oAMREn

ROCK & PIELos; CHTD. I.

Moffatt Thomas - Lightforce USA, Inc.
c/o Gerry T. Husch, Esq.
101 S Capitol Blvd, Ste 1000
Boise, ID 83702
August 31, 2013
65306.018
Invoice#

8/2/2013 Preliminary review of various documents provided by Moffatt Thomas.
Dennis R. Reinstein
8/6/2013 follow _up qn additional documents needed and case status.
·
Oennis:·R R~instein:> ::_::,.:: ,, , ,_·, , ._,._:_, ,,

10902

Hrs/Rate
2.30
315.00/hr

Amount
724.50

.Q:qQ ,.

189.00

315:()0/hr

.• •.

. :•.

~

;- !

':··0.80
315.00/hr

252.00

0.70
195.00/hr

136.50

8/15/2013 Review goodwill report of David Cooper.
Dennis R. Reinstein

1.00
315.00/hr

315.00

8/18/2013 Go through report of Cooper and begin outline for deposition issues.
Dennis R. Reinstein

1.20
315.00/hr

378.00

8/20/2013 Go through report of Cooper and work on outline for deposition testimony.
· Dennis R. Reinstein

3.50
315.00/hr

1,102.50

Rreliminary review of Plaintiff's expert disclosure.
· Del')nis R. Reinstein , ·
8/8/2013 Prepare tax return summaries.
Karen A Ginnett

Research on Standards and valuation literature related to goodwill.
Dennis R. Reinstein
Update tax return spreadsheet for additional years data provided.
Karen A Ginnett
8/21/2013 Update spreadsheet including Cooper's projections
· ·.,_ · ·.
Karen A Ginnett ·
Draftt d~positjon:questions for lost earnings for Cooper deposition
Karen A.::Ginnett-· ,... '. · ,. c: , , - ,, ,. .- ·_, ·_, , :-- --··

2.00

. NO CHARGE

1.00
195:00/hr

195.00

';.'1-:30
195:QO/hr

253.50

··./1 ::3(:t :

253.50

195:QO/hr

Accounts are due upon receipt. 1.5% per month carrying charge is added to accounts outstanding 30 days or
more.
1750

Page 2

Moffatt Thomas - Ughtforce USA, Inc.

8/21/2013 Go through report of Cooper and work on outline for deposition testimony.
Dennis R. Reinstein

Hrs/Rate
2.20
315.00/hr

Amount
693.00

8/22/2013 Go through report of Cooper and work on outline for deposition testimony.
Dennis R. Reinstein

3.20
315.00/hr

1,008.00

8/23/2013 Prepare for meeting with Clay Gill.
Dennis R. Reinstein

1.10
315.00/hr

346.50

3.50
315.00/hr

1,102.50

8/25/2013 Review deposition transcripts of various defendant's employees.
Dennis R. Reinstein

1.00
315.00/hr

315.00

8/26/2013 Meet with Clay Gill & attend deposition of David Cooper.
Dennis R. Reinstein

5.40
315.00/hr

1,701.00

8/28/2013 Work on rebuttal report.
Dennis R. Reinstein

4.80
315.00/hr

1,512.00

8/29/2013 Work on rebuttal report.
Dennis R. Reinstein

6.50
315.00/hr

2,047.50

0.30
195.00/hr

58.50

2.70
315.00/hr

850.50

Meet with Clay Gill & Gerry Husch to go over matters for deposition of
David Cooper.
Dennis R. Reinstein

Information for Dennis' report (statistical worklife adjustment)
Karen A. ·Ginnett
8/30/2013 Work on rebuttal report & transmit draft to Moffatt Thomas
Dennis R. Reinstein

Previous balance

$13,434.00
$931.50

Balance due

$14,365.50

46.40

Current
13.434.00

30 Days
931.50

60 Days
0.00

90 Days
0.00

120 Days
0.00

1751

COLES

REIN:STEIN

A"EcE,v Eo

Accountinc•'=' & Consultiuo
:::::-

OCT o3 20 13

960 Broadway, Suite 415
Boise, ID 83706

MOFFATT. THO
ROCK& PIE~~~:

208-345-2350
Fax 344-3019

g~~8t: n

Moffatt Thomas - Lightforce USA, Inc.
clo Gerry T. Husch, Esq.
101 S Capitol Blvd, Ste 1000
Boise, ID 83702
September 30, 2013
65306.018
Invoice #

10951

Hrs/Rate
1.30
315.00/hr

Amount
409.50

0.80
315.00/hr

.252.0b

9/17/2013 P,re,limi11ary, lpc;>I< ~t G9<;>pl:lr's. riew repp_rt.
DerinisR Reinstein · ' · · · · · ·· ,

1.30
315.00/hr

40~t5.0

9/26/2013 Conference with Clay Gill abouttrial exhibits
Dennis R. Reinstein

0.30
315.00/hr

94.50

9/27/2013 Go through new report of Cooper and outline updated rebuttal.
Dennis R Reinstein

5.10
315.00/hr

1,606.50

9/30/2013 Work on Exhibits for trial presentation.
· Dennis R. Reinstein

3.40
315.00/hr

1,071.00

2.20
315.00/hr

693.00

9/312013 Review & make final edits to expert report.
Dennis R. Reinstein
9/6/2013 Review anci organize Exhibits from Cooper deposition.
Dennis R. Reinstein

Go through new report of Cooper and outline updated rebuttal.
Dennis R Reinstein

14.40
Previous balance

$4,536.00
$14,365.50

Accounts receivable transactions
9/16/2013 Payment~ Thank vo·u. Check No:'519262
:~\~·.;'":

_,

T

e>tal accounts receivable transactions

~-~; ,.

.

'!

•..

.

BaIan ce 1iue "' ·

-

•

-· .. ',.•

---·

.

- .•... -

($931.50}
($931,.50)

. -., .

· ·. $17,970.0Q

. Accounts are due upon receipt. 1.5% per month carrying charge is added to accounts outstanding 30 days or
more.

1752
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Moffatt Thomas - Lightforce USA, Inc.

Current
4,536.00

30 Days
13,434.00

60 Days
0.00

90 Days
0.00

120 Days
0.00

1753

RECEIV ED

COLES
IlEINSTEIN

OCT 3 0 2013
MOFFATI, THOMAS, BARRET[
ROCK & FIELDS, CHTD. '

i\cc.om1ting & Consulting

960 Broadway, Suite 415
Boise, ID 83706
208-345-2350
Fax 344-3019
Moffatt Thomas - Lightforce USA, Inc.
c/o Gerry T. Husch, Esq.
101 S Capitol Blvd, Ste 1000
Boise, ID 83702
October 28, 2013
65306.018
11069

Invoice#

10/212013 Go through new report of Cooper and outline updated rebuttal.
Dennis R. Reinstein
...,,-

-:.·'

~I\

' . ,.. :

'•,..:

Amount
1,323.00_

:. 2:ao::·.

-·-

10/3/2013 G6 th rbLi gtd1eW ,report of Gooper and. outli ne.,u pdate<:I :rebuttal.
Dennis R. Reinstein
• • • •

Hrs/Rate
4.20
315.00/hr
:····

ij82.QP

315.00/hr

;_c •

10/4/2013 Go· throligh'iiew repetfof Cooper and outline updated rebuttal.
Dennis R. Reinstein

3.oo·

945.00

315.00/hr

10/5/2013 Go through new report of Cooper and outline updated rebuttal, begin work
on deposition questions for Cooper.
Dennis R. Reinstein

4.00
315.00/hr

1,260.00

10/6/2013 Complete report outline and work on questions and exhibits for deposition
of David Cooper.
Dennis R. Reinstein

6.50
315.00/hr

2,047.50

10/7/2013 Prepare for meeting with Clay Gill to go over matters for Cooper
deposition.
Dennis R. Reinstein

1.80
315.00/hr

567.00

2.50
315.00/hr

787.50

4.80
315.00/hr

1,512.00

Meet with Clay Gill to go over matters for Cooper deposition.
Dennis R. Reinstein
10/8/2013 Attend deposition of David Cooper.
Dennis R. Reinstein

:

< > ; ;: , · Make: updates to- retiuttaL report-

:· .' : ··

··

Dennis R. Reinstein
10/912013 Work oii'lipdates tcfreporrbased on,co·oper's deposi~ion: ·,· : 1
Dennis R. Reinstein
'

'

'\

:.

88Z.OO

2.80
315.00/hr

: ·2:so''· ·

187.50

31°5.00/hr

..

. :.',;\·.· ···:

Accounts are due upon receipt. 1.5% per month carrying charge is added to accounts outstanding 30 days or
more ..
1754

Page 2

Moffatt Thomas - Lightforce USA, Inc.
Hrs/Rate
1.50
315.00/hr

Amount
472.50

2.50
315.00/hr

787.50

3.30
315.00/hr

1,039.50

10/11/2013 Review lbbotsor.i.ltother source data. Prepare exhibits for report and
·
finalize report.
Dennis R. Reinstein

2.30
315.00/hr

724.50

10/17/2013 Review files and prepare for upcoming deposition.
Dennis R. Reinstein

5.10
315.00/hr

1,606.50

10/18/2013 Gather requested files and attend deposition.
Dennis R. Reinstein

4.50
315.00/hr

1,417.50

6.50
315.00/hr

2,047.50

10/19/2013 Complete sensitivity analysis of Cooper's valuation analysis and send to
Clay Gill. Various conferences with Clay Gill.
Dennis R. Reinstein

6.20
315.00/hr

1,953.00

Work on testimony outlines for Cooper cross and my direct.
Dennis R. Reinstein

1.80
315.00/hr

567.00

10/20/2013 Work on testimony outlines for Cooper cross and my direct.
Dennis R. Reinstein

5.00
315.00/hr

1,575.00

0.80
315.00/hr

252.00

10/9/2013 Prepare for & participate in conference call with Ray Dennis.
Dennis R. Reinstein
10/10/2013 Work on updates to report based on Cooper's deposition & conference
call with Ray Dennis. Send draft to Clay Gill.
Dennis R. Reinstein
Review depositions of Jeff Huber & Ray Dennis.
Dennis R. Reinstein

Go through Cooper's excel files and develop sensitivity analysis for errors.
Dennis R. Reinstein

Review testimony in prior valuation case provided by Cooper.
Dennis R. Reinstein
Genera! preparation from trial.
Dennis R. Reinstein

2.20

NO CHARGE

10/21/2013 Prepare for trial, including various meetings and conferences with Clay
Gill. Travel to Orofino.
Dennis R. Reinstein

10.00
315.00/hr

3,150.00

10/22/2013 Prepare for trial, including various meetings and conferences with Clay
Gill. Attend trial and present testimony.
Dennis R. Reinstein

10.00
315.00/hr

3,150.00

10/23/2013 Prepare for trial, including various meetings and conferences with Clay
Gill. Attend trial. Travel back to Boise.
Dennis R Reinstein

10.00
315.00/hr

3,150.00

106.60

$32,886.00

1755
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Moffatt Thomas - Lightforce USA, Inc.
Additional Charges :

Amount

12.00

10/21/2013 Deposition parking

424.00

10/23/2013 Travel-Airfare to Lewiston and back to Boise

203.02

Travel - Hotel Orofino
Total additional charges

$639.02

Totai amount of th is bill

$33,525.02

Previous balance

$17,970.00

Balance due

$51,495.02

Current

38,061.02

30 Days
13,434.00

60 Days
0.00

90 Days
0.00

120 Days
0.00

1756

Invoice

AHP R ..
~ rec1s1on
P.O. Box 38
Meridian, ID 83680

Date

Invoice #

9/4/2013

1418

Bill To
Moffatt Thomas
Gerry Husch
101 S Capitol Blvd, 10th Floor
Boise, ID 83701-0829

Qty

Rate

Description

70.25 HR Consulting - Huber v. Lightforce USA
Expert Opinion Services (review case materials, evaluate, produce
opinion report)

EIN# 20-1692609

Total

175.00

Amount
12,293.75

$12,293.75

1757

Invoice

~"~ision
P.O. Box 38
Meridian, ID 83680

Date

Invoice #

10/2/2013

1422

Bill To
Chubb Group of Insurance Companies
c/o Moffatt Thomas, Gerry Husch
101 S Capitol Blvd, 10th Floor
Boise, ID 83701-0829

Rate

Description

Qty

Amount

13.25 HR Consulting -- Huber v. Lightforce USA
Expert Opinion Services, September

175.00

2,318.75

2.5 HR Consulting -- Huber v. Lightforce USA
Deposition 9/25/13

200.00

500.00

EIN# 20-1692609

Total

$2,818.75

1758

Invoice
~~isio n

~

P.O. Box 38
Meridian, ID 83680

Date

Invoice#

10/31/2013

1425

Bill To
Chubb Group of Insurance Companies
c/o Moffatt Thomas, Gerry Husch
101 S Capitol Blvd, 10th Floor
Boise, ID 83701-0829

Rate

Description

Qty

175.00

2.5 HR Consulting -- Huber v. Lightforce USA
Expert Opinion Services, October 2013

EIN# 20-1692609

Total

Amount
437.50

$437.50

1759

EXHIBITF

1760

TSO~GAS LITIGATION CONSULTING
One SW Columbia Street, Suite 600
Portland, Oregon 97258
Phone 503-225-0321 Fax 503-225-0382
Tsongas Federal ID# 93-1077332

Gerald Husch
Moffatt Thomas
101 S Capitol Blvd.
10th Floor
Boise, ID 83702

October 25, 2013
Invoice#
14270

In Reference To: Huber, Jeffrey v. Lightforce USA - Consulting and
Graphics Services
ACCOUNT ACTIVITY
Previous Balance
Payments Received/Credits Applied
New Charges

$0.00
$0.00
$24,618.59

PLEASE PAY THIS AMOUNT

$24,618.59

BILLING DETAILS
Professional Services
Rate

9/26/2013 BB
10/9/2013 BB
BB
10/10/2013 BB
BB
10/15/2013 BB
BB
BB
10/16/2013 BB
10/17/2013 BB
BB
10/18/2013 BB
10/19/2013 BB
BB
Additional Costs:
10/3/2013 BB
10/9/2013 BB
BB
BB
BB
10/10/2013 BB
BB
BB

Witness Preparation - case overview telephone conference
with Gerry
Witness Preparation - read case documents while traveling
Travel for Witness Preparation - Spokane to Boise
Witness Preparation for Deposition - session with Hope,
Gerry, Andrea and Tiffiny
Travel for Witness Preparation - Boise to PDX
Witness Preparation - review notes; prepare for meeting
Travel for Witness Preparation - Portland to Orofino
Witness Preparation - case update with trial team and client
Witness Preparation for Trial - session with Ray and Monika
Witness Preparation for Trial - session with Kevin, Claus,
and Corey
Witness Preparation - review Hope's deposition for cross
Witness Preparation for Trial - session with Monika and
Hope
Witness Preparation - discuss issues with Monika; conduct
Witness Preparation for Trial session with Ray
Travel for Witness Preparation - Orofino to PDX

Airfare - Consulting Project - October 9th to Boise
Ground Transportation - Consulting Project - cab
Lodging - Consulting Project - The Grove, Boise
Meals - Consulting Project - lunch
Ground Transportation - Consulting Project - taxi to airport
Ground Transportation - Consulting Project - cab
Meals - Consulting Project - breakfast
Meals - Consulting Project - food at airport

Hours

Amount

385.00/hr

0.50

192.50

385.00/hr
192.50/hr
385.00/hr

2.00
4.50
7.50

770.00
866.25
2,887.50

192.50/hr
385.00/hr
192.50/hr
385.00/hr
385.00/hr
385.00/hr

4.50
0.40
5.20
0.50
10.50
11.50

866.25
154.00
1,001.00
192.50
4,042.50
4,427.50

385.00/hr
385.00/hr

0.70
10.50

269.50
4,042.50

385.00/hr

4.50

1,732.50

192.50/hr

5.50

1,058.75

380.30
22.00
171.76
20.96
35.00
20.00
21.50
29.36
1761

Gerald Husch

2

Page

Amount

10/10/2013 BB
BB
BB
10/11/2013
10/15/2013
10/16/2013
10/17/2013
10/18/2013
10/19/2013

BB
BB
BB
BB
BB
BB
BB

Lodging - Consulting Project - cash tips to hotel employees
Ground Transportation - Consulting Project - taxi from POX
airport
Ground Transportation - Consulting Project - taxi to POX
airport
Airfare - Consulting Project - October 15th Portland to Boise
Lodging - Consulting Project - Best Western Orofino
Lodging - Consulting Project - Best Western Orofino
Lodging - Consulting Project - Best Western Orofino
Lodging - Consulting Project - Best Western Orofino
Ground Transportation - Consulting Project - Hertz Rental Car
Ground Transportation - Consulting Project - gas for rental
car

5.00
40.00
40.00
511.80
101.51
101.51
110.15
114.47
359.98
30.04

For professional services rendered

68.30

$24,618.59

Hourly Billing Summary

Name
Bruce Boyd, Senior Consultant
Bruce Boyd, Senior Consultant

Hours
48.60
19.70

Rate
385.00
192.50

Amount
$18,711.00
$3,792.25

In lieu of a retainer, payment is due upon receipt.
REMIT TO: Tsongas Litigation Consulting, One SW Columbia Street, Suite 600, Portland, OR 97258 1762
Interest in the amount of 1 1/2% per month will be charged on balances more than 60 days overdue.
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Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF T8'.E SECOND .TIJDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

AMENDED NOTICE OF HEARING
vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

REGARDING PLAlNTIFF,S MOTION TO
AMEND PLEADINGS TO CONFORM TO
THE EVIDENCE

Defendant.

TO:

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meuleman Mollerup LLP, will call his Motion to Amend Pleadings to
Conform to the Evidence for hearing before the Honorable Judge Michael J. Griffin, on January

7, 2014 a.t 9:30 a..m, PDT at the Clearwater County Courthouse, Orofino, Idaho.
AMENDED NOTICE OF HEARING REGARDING PLAINTIFF'S MOTION TO AMEND
PLEADINGS TO CONFORM TO THE EVIDENCE - Pngc l
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The previously filed Notice of Hearing Regarding Plaintiff's Motion to Amend Pleadings

to Conform to the Evidence incorrectly indicated that such Notice was filed on December 23rd,
2013. That Notice was served on December 24th~ 2013 .
. DATED this 241h day of December, 2013.

AN MOLLERUP LLP

BY:

Cha M. Nicholson
Attorneys For Plaintiff Jeffrey Edward Huber
CERTIFICATE

OF ,SERVICE

I HEREBY CERTIFY that on the 24th day of December, 2013, a tme and correct copy
of the foregoing and was served by the method indicated below upon the following party(ies):

[

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 38S.5384

] U.S. Mail

] Hand Delivered
] Facsimile
] Overnight Mail
[ Q( ] Electronic Mail

[

[
[

g1h@moffatt.com

I!
i
I
I

I

Counsel For Defendant Lightforce USA
[ ]
[ ]
[ ~]
[ ]
[ ]

Honorable Michael J. Griffin
Judge of the Second Judicial District

Idaho County
320W. Main
Grangeville Idaho 83530
Facsimile: 208-983-23 76

U.S. Mail
Hand Delivered

Facsimile
Overnight Mail
Electronic Mail

districtco1.1rt@idahoco1.1nty.org
l

i
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200

BY_

.1,{J____}EPUTY

Boise, Idaho 83702

Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
PLAINTIFF'S
MOTION FOR AMENDMENT
PURSUANT TO RULES 52(b) AND 59(e)

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J, Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for an order amending the Court's
Findings of Facts and Conclusions of Law and Judgment entered on December 10, 2013.
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This Motion is made pursuant to Idaho Rules of Procedure 52(b) and 59(e) and Idaho case
law interpreting the same. This Motion is supported by the Memorandum in Support of Plaintiffs
Motion for Amendment Pursuant to Rules 52(b) and 59(e), filed concurrently herewith.

ORAL ARGUMENT IS REQUESTED.

DATED this 24th day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:
Cha M. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of December, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the foliowing party(ies):

..------~~~---------..-- -----~~---1
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor

Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345,2000
Facsimile: 208. 385.5384
Counsel For Defendant Lighiforce USA

U.S. Mail

[

]

[

] Hand Delivered

[

J

[

]

[ :X ]

Facsimile·
Overnight Mail
Electronic Mail

gth@moffatt,corn
U.S. Mail

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County

[

]

[

[ 1'

] Hand Delivered
] Facsimile

320 W. Main

[

]

[

] Electronic Mail

Grangeville Idaho 83530
Facsimile: 208~983-2376

Overnight Mail

districtcourt@.iduhoco1.1.!!!Y,Org
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JeffR. Sykes, !SB #5058
Chad M. Nicholson, ISB #7S06
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Cnsc No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
\IS,

LIOHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

PLAINTIFF,$
MEMORANDUM IN SUPPORT OF
MOTION FOR AMENDMENT
PURSUANT TO RULES 5:2(b) AND 59(c)

Honorable Michael J, Griffin

Defendant.
1
COl"vfES NOW, Plaintiff Jeffrey Edward Huber ("Huber' ), by and through his

counsel of record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Support of
Motion for Amendment Pursuant to Rules 52(b) and 59(e).

I, lNTRODUCTION
On December 10, 2013 the Court entered its Findings of Fact and Conclusions of Law
("Findings") and Judgment. Huber respectfully submits that the Court failed to make findings on
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1
various material factual issues, that the Court s findings disregard the terms of the Company Share

Offer ("CSO"), and that the Court misapplied the law. As such, Huber requests amendment of the

Court's findings of fact pursuant to Idaho Rule of Civil Procedure ("Rule") 52(b) and alteration or
amendment of the Judgment pursuant to Rule 59(e).
II, STANDARD OF REVIEW

A trial court is required to make factual findings on all material issues prevented to the Court.
Brown v. Macey, 13 Idaho 451; 90 P.339 (1907). Accord U.S.for Use of R.W. Vaught Co. v. F.D.
111
Rich Co.• 439 F.2d 895, 899 (8 Cir. 1971). Rule 52(b) allows a party to request amendment of

findings of fact or conclusions of law. Rule 52(b) motions are commiUed to the discretion of the

trial court. Miller v. Miller, 113 Idaho 415,419, 745 P.2d 29. 299 (1987).
Rule 59(e) allows a party to seek alteration or amendment of a judgment within fourteen days
of the entry of that judgment. ''Rule 59 was designed to allow the trial court either on its own
initiative or on motion by the parties to correct errors both of fact and law that had occun·ed in its
proceedings." First Security Bank v. Nefbaur, 98 Idaho 598, 603, 570 P.2d 276,281 (1977). The

decision whether to grant a Rule 59(e) motion is committed to the discretion of the trial court. Lowe
v. Lym~ 103 Idaho 259,263,646 P.2d 1030, 1034 (Ct. App. 1982).

III.ARGUMENT
L.

Whether the life insurance policy was purchased

by

LFUSA

for the purpose of

sqti§.zying its contractual obligation under the CSO.

The CSO required ''LFUSA [to] take out insurance cover to the value of$1,000,000 on Jeff
1
Huber." Ex. P~l, § 4(a). The CSO also stated that Huber was to be 'paid via this insurance

policy[.t' Id. Two material issues arise from this language in the CSO: (1) whether LFUSA
obtained the life insurance policy to meet its obligations under the CSO and (2) whether the
PLAINTIFF,$ MEMORANnUM IN SUPPORT OF MOTION FOR AMENDMENT PURSUANT
TO RULES 52(b) AND 59{e) - Page 2
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insurance policy purchased was a policy that would pay Huber via the policy, I.e. directly from the
insurance company to Huber.
If the life insurance policy was not purchased to fulfill LFUSA's obligations under the CSO,
then the CSO cannot be deemed unfunded. This is true because an employer cannot create an

unfunded plan by failing to fulfill an obligation to fund as per the plan documents. See Fort Halifax

Packing Co., Inc. v. Coyne, 482 U.S. 1. 18, 107 S.Ct. 2211, 2221, 96 L.Ed.2d 1 (1987). See also
Williams v. Wright, 927 F.2d 1540, 1544 (11th Cir. 1991) and Musmecl v. Schwegmann Giant Super

Markets, et al .• 159 F.Supp.2d 329, 349 (E.D. LA 2001 ). Similarly, if the life insurance policy was
intended to fulfill LFUSA 's obligations under the CSO but the policy purchased did not create a res
separate from LFUSA's assets to pay benefits due Huber under the CS0 1 this failure ofLFUSA to

meet its obligation cannot be used to deem the plan unfunded. See id.
On the other hand, if the life insurance policy purchased was intended to fulfill LFUSA' s
obligations under the CSO and created a separate res to pay benefits, then the CSO was funded.
While the policy was a term life policy, if Huber had died, LFUSA's unsecured general creditors
could not have reached the policy proceeds that were to go to either Huber's parents or Huber's wife.
LC.§§ l l-604(1)(d) and l l-604A(3); In re SportStuff, Inc., 430 B.R. 170, 178 (Bank. Neb. 2010);
andDownfngv. Travelers Ins. Co., 107 Idaho 511,525,691 P.2d 375,389 (1984). Upon conversion

of a portion of the policy to a whole life policy, the plan became funded because Huber was the

owner of the policy. Colarusso v. Transcaptial Fiscal Systems, Inc., 221 F.Supp.2d 243,254 (0. NJ
2002) citingDependahl v. FalstaffBrewing Corp., 653 F.2d 1208, 1214 (8th Cir.1981) ("All wholelife insurance policies which have cash values with premiums paid in part by corporate contributions
to an insurance firm arefmzdetl plans. The employee may look to a res separate from the corporation
in the event a contingency occurs that triggers the liability of the plan.'') (emphasis added). Since
PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION FOR AM11',NDMENT PURSUANT
TO RULES 52(b) AND 59(e) • Page 3
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LFUSA was not the owner of the policy, the cash value of the policy was beyond the reach of
LFUSA's unsecured general creditors.

Based upon the foregoing, Huber requests that the Court make findings of fact as to whether
(1) the life insurance policy purchased was to meet LFUSA' s obligations under the CSO, (2) whether

the life insurance policy purchased complied with LFUSA's obligation to purchase a policy that
created a separate res to pay Huber, and (3) that the cash value of the whole life policy belonged to
Huber, not LFUSA, since Huber was the owner of the policy. After these findings are made, Huber
requests that the Court amend its conclusions of law to conclude that that CSO was a funded plan
and therefore was not a Top-Hat plan. Upon these amendments, the Judgment must be altered to
reflect these findings.
What constituted "unsatisfactory performance" as that term was used in the CSO.

A material issue was whether Huber's employment was terminated for "unsatisfactory
performance.11 The Court found that this term was undefined by the CSO. Findings, p. 10. Given
that the CSO is a contract, a finding is needed regarding how the parties intended to define
"unsatisfactory performance."
When interpreting a contract, the trlal court is to begin with the language of the document.

Rileyv. Spiral Butte Development, LLC, 2013 WL6184059 at +4 (Idaho Nov. 26, 2013). The Idaho
Supreme Court has stated the following regarding contract interpretation:

"If a contract's terms are clear and unambiguous, the contract's
meaning and legal effect are questions oflaw to be determined from
the plain meaning of its own words." Bream v. Benscoter. 13 9 Idaho
364, 367, 79 P.3d 723, 726 (2003). "Whether a contract is ambiguous
is a question of law over which we exercise free review." Howardv.
Perry, 141 Idaho 139,142,106 P.3d465, 468 (2005). "Ambiguities
can be either patent or latent." Swanson v. Beco Constr. Co., Inc., 145
Idaho 59, 62, 175 P.3d 748, 751 (2007). "Idaho courts look solely to
the face ofa written agreement to determine whether it is [patently]
PLAINTIFF'S MEMORANDU M IN SUPPORT OF MOTION FOR AMENDMENT PURSUANT
TO RULES 52(b) AND 59(c) • Page 4
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ambiguous." Wardv. Puregro Co .. 128 Idaho 366,369,913 P.2d 582,
585 (1996). "A latent ambiguity is not evident on the face of the
instrument alone, but becomes apparent when applying the instrument
to the facts as they exist." In re Estate of Kirk, 127 Idaho 817, 824,
907 P.2d 794, 801 (1995). , .. "[T]he parties to a contract are free to
define in the contract words that are used therein, even if those
definitions vary from the normal meanings ofthe words." Idaho Trust
Bankv. Christian, 154 Idaho 657 1 659,301 P.3d 1275, 1277 (2013).
"A contractual provision will be found ambiguous ifit is reasonably
subject to conflicting interpretations." Lovey v. Regence BlueShield of
Idaho, 139 Idaho 37, 46, 72 P.3d 877, 886 (2003).

Sky Canyon Properties, LLC v. GolfClub at Black Rock, LLC, 2013 WL 6198244 at •2 (Idaho Nov.
26, 2013). When a contract provision is ambiguous, interpretation of the provision is a factual

question focused on the intent of the parties. In re Univ. Place/Idaho Water Ctr. Project, 146 Idaho
527, 536, 199 P .3d 102, 111 (2008). Parol evidence may be considering when determining the intent

of the parties. Id.
A finding of fact and conclusion of law is necessary regarding whether the term
"unsatisfactory performance" is unambiguous. If the Court determines that it is unambiguous, a
finding is necessary to identify how this term was to be defined given the plain language of the
contract. If the Court determines that the term is either patently or latently ambiguous, then parol

evidence should be considered to define this term. The best parol evidence before the Court as to the
parties intended definition is Exhibit P-2, the December 19, 2000 version of the CSO.

The fb..c(efture clause is not enforceable.
Forfeiture clauses must contain "some objective criteria by which the Court can judge

whether [a] defendant's invocation of a forfeiture clause is reasonable." Hollenbeck v. Falstaff
Brewing Corporation, 605 F.Supp. 421, 434 (E.D.Mo. 1985).

As noted by the Court, the

"unsatisfactory performance" is undefined by the CSO. There is no objective criteria within the CSO
itself by which to judge the reasonableness of the forfeiture. Nor did LFUSA present evidence at
PLAINTIFF'S MEMORAND UM IN St.Jl'PORT OF MOTION FOR AMENDMENT PURSUANT
TO RULES 52(b) AND 59(c) - Page 5
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trial that demonstrated what objective criteria would be used to determine if Huber had performed

unsatisfactorily. As such, LFUSA failed to meet its burden regarding the enforceability of the
forfeiture clause.

Assuming arguendo that the forfeiture clause is enforceable, LFUSA did not demonstrate that
Huber performed unsatisfactorily in product development and/or marketing capacities. The CSO
stated that Huber's "role will become focused on new product development and the potential markets
1
for their exploitation." Exhibit P-1; § 5. LFUSA did not prove that Huber s performance in the area

of new product development and/or marketing was unsatisfactory. Instead, the Court made the
following finding: "Nor wns there sufficie11t evlde,ice that /Huber] was not fulfllli11g /tis
responsibilities in research and development. Findings, p. 8 (emphasis added).

Furthennore, even if Huber had performed unsatisfactory in his role as Vice President,
LFUSA waived any right to rely upon such deficiencies as the basis for terminating Huber's benefits
11
under the CSO. The Court found that LFUSA knew the truth about the significant problems with

LFUSA' s production" prior to the removal of Huber from the Vice President position. Findings, p. 7
& 11. Despite having full knowledge of Huber's conduct, LFUSA reassigned Huber to a different

position and did not terminate his employment. Id. at 11. In fa.ct, LFUSA knew of Huber's

performance issues as Vice President for over a year prior to giving Huber notice ofthis termination.
"Under the federal common law doctrine of waiver, an employer who knows of an employee's
misconduct may waive 'its right to withhold payment of that employee's top-hat pension benefits
through conduct that it inconsistent with an intent to discharge the employee." Aramony v. United
Way ofAmerica, 28 F.Supp.2d 147, 172 (S.D. NY 1998) (citation omitted). LFUSA's actofleaving

Huber employed following its knowledge of Huber's performance issues as Vice President operates
as a waiver ofLFUSA 's right to withhold payment on that basis.
T
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In sum, the CSO states that Huber is to be focused on new product development and potential

markets. It follows that Huber's performance is to be judged with respect to these areas. LFUSA
failed to meet its burden of demonstrating that Huber performed unsatisfactorily in these areas.
Additionally, if§ S of the CSO is disregarded and Huber's performance a.s Vice President is
considered when determining the reasons for discharge, LFUSA waived its right to rely on any such
deficiencies. Given the foregoing, the Court's Findings should be amended to find and conclude that

(1) Huber's benefits under the CSO were not forfeitable because of a lack of objective criteria, (2)
Huber's employment was not terminated for unsatisfactory performance in the areas of product
development and marketing, (3) LFUSA waived any right to rely upon Huber's unsatisfactory
performance while Vice President, and (4) Huber is entitled to benefits under the CSO. Upon such
amendment, the Court's Judgment should be amended accordingly.
4.

Damages due under the CSQ

As Huber is entitled to benefits under the CSO, a material fact is the value of the 30% of the
goodwill of LFUSA. No finding was made on this material issue. Huber requests that the Court
amend its Findings and Judgment to reflect the value of 30% of LFUSA's goodwill.
5.

HubeC.:s Amended Complaint seeks equitable relief under the CSO.

The Court found that Huber had not pied equitable relief under the CSO. Huber submits
that this finding and conclusion is in error.

Idaho follows the nliberal standards of notice pleading . , . [which] intended to free litigants
from what were once rigid pleading requirements." Carri/Jo v, Boise Tire Co., Inc., 152 Idaho 741,

751, 274 P.3d 1256, 1266 (2012). A party's pleading must merely contain a short and plain

statement of ( l) the basis for the court's jurisdiction, (2) the claim under which the pleader is entitled
to relief; and (3) 11a demand for judgment for the relief to which he deems himself entitled." I.R.C.P.
PLAINTIFF'S MEMORAND UM IN SUPPOR'l' OF MOTION FOR AMENDMENT PURSUANT
TO RULES 52(b) AND 59(e) • Page 7
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8(a)(l). The Idaho Supreme Court has "held that a complaint can still state a cause of action if the

prayer for relief and alleged facts could put the defendant on notice of the claim and the defendant
responds to the claim in its answer." Mortensen v. Stewart Title Guar. Co., 149 Idaho 437,443,235
P.3d 387, 393 (2010) (emphasis added).
Huber's "demand for judgment'' is contained in his Prayer for Relief. With respect to his
ER1SA claim, Huber sought "an order declaring that Huber is entitled to benefits under the [CSO]"
and"[f]or such other furtherrelief as this Court deems just and proper." Amended Complaint, p. 14.

Thus, Huber sought both legal or contractual damages, i.e., benefits set forth in the CSO, as well as
equitable relief, i.e. other just and proper relief. When construed under the liberal pleading standaxds
of notice pleading, the factual allegations of Huber's Amended Complaint and the relief sought state

a claim for equitable relief. Therefore, Huber requests that the Court's Findings and Judgment be
amended accordingly.

lV. CONCLUSION

Based upon the authorities and arguments set forth above, Plaintiff respectfully requests that
his Motion for Amendment Pursuant to Rules 52(b) and 59(e) b~ GRANTED.

DATED this 24th day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:

~t> ,

Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 24th day of December, 2013, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.

Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384

r-·------] U.S. Mail
[ ] Hand Delivered
[
] Facsimile
[ ] Overnight Mail
[)( ] Electronic Mail

·-1

I [

:

gth@moffatt.com

Counsel For Defendant Lightforce USA

--r- ·-------··-·---·-"-·- 1
Honorable Michael J. Griffin
Judge of the Second Judicial District
Ida.ho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

I [

)

U.S. Mail

[ ] Hand Delivered
[ ,( ] Facsimile
[ ] Ovemight Mail
[ ] Electronic Mail

I
1

districtcourt@idahocounty.org
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho .con,,
nicho1son@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIOHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

NOTICE OF HEARING REGARDING
PLAINTIFF'S MOTION FOR
AMENDMENT PURSUANT TO RULES
52(b) AND 59(e)

Defendant.

TO:

b

ALL PARTIES AND THEIR COUNSEL OF RECORD
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey Edward Huber, by and through his

counsel of record, Meuleman Mollerup LLP, will call his Motion for Amendment Pursuant to
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Rules 52(b) and 59(e) for hearing before the Honorable Judge Michael J. Griffin, on January 7,
2014 at 9:30 a.m. PDT at the Clearwater County Courthouse. Orofino, Idaho.
DATED this 24th day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:
Cha M. Nicholson
Attorneys For Plaintiff Jeffrey dward Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 24th day of December, 2013, a true and correct copy
of the foregoing and was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor

Post Office Box 829
Boise, Idaho 83701
'Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforoe USA

[
[

] U.S. Mail
] Hand Delivered

] Facsimile
] Overnight Mail
[ X ] Electronic Mail

[
[

gth@moffottcom

.------------,~----~-- --·-·----·------Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[

] U.S. Mail
] Hand Delivered

[
[

] Overnight Mail
] Electronic Mail

[x]

Facsimile

-

districtc0L1rtr@jdahocounty.org

NOTICE OF HEARING REGARDING PLAINTIFF'S MOTJON FOR AMENDMENT
PURSUANT TO RULES 52(b) AND 59(c) - Pngc 2
I:\1008.5.002\fLDW:rER OF AMllND JUDGMENT (NOH) l3ln4.D0CX

1777

FILED
_

CLERK OF DISTRICT COURT
CL EARWf1T!.:R COUNT Y

j

<(

.,nq
I . ••

(

)

(

·:::

0

0

r-r ') I· f''
-·

•

r.

I.

~

'0

C.A.SE1'0,Qt2,Dl'3 -.33(p

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone : 208.342.6066
Facsimile: 208 .336.9712
sykes@lawidaho.com
nicholson@lawidaho.com

BY~

-·

---

r,,

Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MEMORANDUM IN OPPOSITION
TO DEFENDANT'S MOTION FOR
ATTORNEY FEES AND COSTS

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ;

Honorable Michael J. Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby submits this Memorandum in Opposition to
Defendant's Motion for Attorney Fees and Costs.

I.

ARGUMENT

A. Huber was the prevailing party in this action.
On December 23 , 2013 , Huber filed his Motion for Attorneys ' Fees and Costs which
explains why Huber, not LUSA, was the prevailing party in this action. For the sake of brevity,
MEMORANDUM IN OPPOSITION TO DEFENDANT'S
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DEPUTY

~

Huber will not repeat those arguments but incorporates such arguments as if set forth fully
herein.
LUSA claims that it is the prevailing party because it prevailed on five (5) of six (6)
causes of action. Defendant's Memorandum of Fees and Costs p. 11. This argument is without
merit has it ignores Idaho Supreme Court case law regarding what is a "claim" for the purposes
of Idaho Rule of Civil Procedure 54( d)(l )(B). Different theories which seek the same relief are
to be viewed as a single claim. Burns v. Co. of Boundary, 120 Idaho 623, 626, 818 P.2d 327,
330 (Ct. App. 1990). In this case, Huber's different causes of action were merely theories on
three different claims: a claim under the Company Share Offer, a claim under the Deed of Non
Disclosure, Non Competition and Assignment, and a claim for wrongful termination.

Thus,

LUSA did not prevail on five (5) of six (6) claims.
The fact of the matter is that LUSA sought to avoid any payment to Huber. Despite
putting up a vigorous defense, LUSA has to pay Huber the substantial sum of $180,000.00.
Given that LUSA failed to obtain all the relief it requested and that Huber was awarded damages,
Huber is the prevailing party in this matter. Therefore, LUSA is not entitled to an award of
attorneys' fees or costs under Idaho code 12-120(3) or Idaho Rule of Civil Procedure ("Rule")
54.
B. LUSA should not be awarded attorneys' fees or costs under ER/SA.

On December 23, 2013 Huber filed his Motion for Attorneys' Fees and Costs which
explains why Huber should be deemed as having received some success on the merits of his
ERISA claim. For the sake of brevity, Huber will not repeat those arguments but incorporates
such arguments as if set forth fully herein.
Assuming arguendo that the Court finds LUSA achieved some degree of success on the
merits, Huber agrees that under Ninth Circuit Court of Appeals case law, the factors set forth in
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Hummell v. SE. Rykoff & Co., 634 F.2d 446 (9th Cir. 1980) should be considered by the Court.
These factors are:
(1) the degree of the opposing parties' culpability or bad faith; (2)
the ability of the opposing parties to satisfy an award of fees; (3)
whether an award of fees against the opposing parties would deter
others from acting under similar circumstances; (4) whether the
parties requesting fees sought to benefit all participants and
beneficiaries of an ERISA plan or to resolve a significant legal
question regarding ERISA; and (5) the relative merits of the
parties' positions.

Hummell, 634 F.2d at 453.
Federal courts have provided the following guidelines when applying the Hummell
factors. First, "the Hummell factors very frequently suggest that attorney's fees should not be
charged against ERISA plaintiffs." Operating Engineers Pension Trust v. Gilliam, 737 F.2d
1501, 1506 (9th Cir. 1984) citing Carpenters Southern California Administrative Corp. v.

Russell, 726 F.2d 1410, 1416 (9th Cir.1984) (emphasis added). See also Tingey, et al. v. PixleyRichards West, Inc., et al., 958 F.2d 908, 909 (9th Cir. 1992); Blank v. Bethlehem Steel Corp., et
al., 738 F.Supp. 1380, 1382 n.1 (M.D. Flor. 1990). "A successful party enjoys no presumption
in favor of an attorneys' fee award[.]" Matlock v. Pitney-Bowes, Inc., 811 F.Supp.2d 1186, 1189
(M.D.N.C. 2011) citing Williams v. Metro. Life Ins. Co., 609 F.3d 622, 635 (4th Cir. 2010).
When deciding whether to grant or deny a request for fees, trial courts should "be mindful of the
remedial purposes of ERISA 'to protect employee rights and secure effective access to federal
courts."' Matlock, 811 F.Supp.2d at 1190 quoting Williams, 609 F.3d at 636.
In addition to the Hummell factors, the Ninth Circuit has stated that courts are to consider
the analysis and considerations set forth in Marquardt v. North Am. Car Corp., 652 F.2d 715 (fh
Cir. 1981 ). Tingey, 958 F.2d at 909. In Marquardt, the Seventh Circuit "emphasize[d], ... , that

refusal to award attorneys' fees and costs to ERISA defendants, even 'prevailing' defendants,
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would rarely constitute an abuse of discretion." Marquardt, 652 F .2d at 719 (emphasis added).
The Court continued on to state that "consideration of these factors[, i.e. the Hummell factors]
will seldom dictate an assessment of attorneys' fees against ERISA plaintiffs."

Id. at 720

(emphasis added). When discussing the first and fifth Hummell factors, the Marquardt Court
recognized that:
the "culpability" of a losing plaintiff significantly differs from that
of a losing defendant. A losing defendant must have violated
ERISA, thereby depriving plaintiffs of rights under a pension plan
and violating a Congressional mandate. A losing plaintiff, on the
other hand, will not necessarily be found "culpable", but may be
only in error or unable to prove his case. This distinction also
applies to the fifth factor the relative merits of the parties'
positions since a plaintiffs culpability is determined by the lack of
merit of his suit, while a defendant's culpability is determined by
actions prior to suit.
Id.

Regarding the second factor, the Court recognized that "when an employee sues an

employer, the employer often will be in a position to pay its own legal fees while the employee
will be hard pressed to pay both his own and the employer's fees .... Thus, the 'ability to pay'
factor will rarely weigh in favor of an award of attorneys' fees to a defendant." Id. at 720-721.
Likewise, the Marquardt decision held that the third factor "generally will not justify an award
of attorneys' fees to defendants [ because] ... it generally is sufficient that plaintiff bears his own
attorneys' fees and costs to deter institution of a frivolous or baseless suit." Id. at 721. Finally,
the fourth factor was held to be "significant in determining the benefits conferred in a suit
brought by ERISA plaintiffs, rather than the benefits of dismissing a meritless ERISA suit." Id.
In short, the Ninth Circuit has clearly indicated that such awards are to be the exception
rather than the rule.
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As the following will demonstrate, application of the Hummell factors and the
considerations set forth in Marquardt do not support an award of attorneys' fees and costs
against Huber.
1. Hummell Factor No. 1: Culpability and Bad Faith.

Huber pursued this matter in good faith and LUSA has not demonstrated "culpability" as
contemplated by the Hummell decision. "[A] losing party is not culpable merely because it has
taken a position that did not prevail in the litigation." Estate of Schwing v. Lilly Health Plan, et
al., 898 F.Supp.2d 759, 771 (E.D. Penn. 2012) citing McPherson v. Employees' Pension Plan of
American Re-Insurance Company, Inc., 33 F.3d 253, 257 (3rd Cir. 1994). Thus, the mere fact

that Huber was not awarded all he sought under the Company Share Offer ("CSO") does not
equate to a culpability finding. Likewise, while not fully successful on his ERISA claim, the
arguments raised by Huber throughout this litigation reflect a good faith belief in the factual and
legal basis for his claims. Therefore, it cannot be said that Huber acted in bad faith. Blank, 738
F.Supp. at 1382 (noting that "[t]he arguments raised by plaintiffs in opposition to the motion for
summary judgment, although unsuccessful, reflect a good faith belief in the factual and legal
basis for this lawsuit."). See also Barix Clinics of Ohio v. Longaberger Family of Companies
Group Med. Plan, et al., 459 F.Supp.2d 617, 625 (S.D. Ohio 2005) (refusing to find culpability

or bad faith in filing the suit even though "the court has concluded that the complaint fails due to
pleading deficiencies, [because] plaintiff made good faith legal arguments in support of its
position."); Miller v. Continental Casualty Co., 1995 WL 779121 at *5 (N.D. Cal. 1995)
(denying request for attorney fees against unsuccessful plaintiff in part because, a "plaintiff
should not be faulted for pursing his claim vigorously. His interpretation and presentation of the
cases, although ultimately not convincing, was done in good faith.").
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LUSA's claim that Huber's invocation of ERISA equates to bad faith must be soundly
rejected. A holding that a party who unsuccessfully seeks protection of a federal statute designed
to protect retirement benefits is guilty of bad faith would discourage employees from asserting
their rights under ERISA and is squarely at odds with ERISA' s purpose as a remedial statute
designed.

Matlock, 811 F.Supp.2d at 1190. Moreover, it should be noted that Huber was

successful in establishing that the CSO was in fact governed by ERISA.
LUSA chose not to file a motion to dismiss on the ground that this case was frivolous.
This lack of action is an admission that Huber's claims were not frivolous or brought in bad
faith.

Furthermore, the fact that Huber presented arguments in such a way as to preclude

summary judgment indicates that his ERISA claim was not made in bad faith. Despite that fact
that Huber did not receive the award he sought, Huber brought this suit in good faith and he is
not culpable. This factor weighs against awarding the attorneys' fees and costs sought by LUSA.
2. Hummell Factor No. 2: Ability of Huber to Satisfy an Award of Fees.
"An inability to afford attorneys' fees may counsel against an award, but the capacity to

pay, by itself, does not justify an award. Cottrill v. Sparrow, Johnson & Ursillo, Inc., et al., 110
F.3d 220, 227 (1st Cir. 1996) abrogated on other grounds by Hardt v. Reliance Standard Life Ins.
Co., 560 U.S. 242, 130 S.Ct. 2149, 176 L.Ed.2d 998 (2010). See also Wishner v. St. Luke's
Hospital Center, et al., 550 F.Supp. 1016, 1020-1021 (S.D.N.Y. 1982) (noting that inability to

pay is a sufficient ground for denying a request for fees). For this factor to weigh in favor of a
fee award, affirmative evidence of an ability to pay must be presented to the Court. Blank, 738
F.Supp. at 1382. LUSA has failed to present any evidence that Huber currently has the ability to
pay an attorney fees award. At best, the evidence LUSA has submitted purports to demonstrate
that Huber had an ability to pay ten years ago when he was the Vice President of LUSA and the
Company Share Offer remained in effect. Even if the evidence presented by LUSA accurately
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reflected Huber's current ability to pay, such fact would not, by itself, justify an award of
attorneys' fees and costs against Huber. However, the evidence before this Court demonstrates
that Huber does not have the ability to pay the attorneys' fees and cost sought by LUSA.
Huber has been unemployed since August 1, 2012 and, due to LUSA's wrongful refusal
to pay Huber's benefits under the Deed of Non Disclosure, Non Competition and Assignment,
has not had a steady income since that day. See Declaration of Jeffrey E. Huber in Opposition to
Defendant's Motion for Attorneys' Fees and Costs ("Huber Deel.") at

,r

3. While Huber does

have the prospect of obtaining a new position, that position will not put Huber in a position to
pay the award sought by LUSA. See generally Huber Deel. Furthermore, Huber does not have
1
sufficient assets to cover the award sought. See id. Given that Huber's ability to pay the award

is, at best, questionable, this factor weighs against awarding the attorneys' fees and costs sought
111
by LUSA. Arnold v. Arrow Trans. Co. of Delaware, 926 F.2d 782, 787 (9 Cir. 1991 ).

3. Hummell Factor No. 3: Deterrence.

The Ninth Circuit has noted that deterrence is generally a factor to be considered when
fees are sought by an individual plaintiff a fee award, not an employer. Tingey, 958 F .2d at 910.
See also Blank, 738 F.Supp. at 1382; Cottrill, 100 F.3d at 226. "In most cases, ... plaintiffs

facing the prospect of bearing the costs of their own attorney fees will be adequately deterred
from filing frivolous and harassing lawsuits."

Blank 738 F.Supp. at 1382 ("deterrence of

wrongful conduct, does not fit well into the analysis of an award to be assessed against ERISA
plaintiffs."). See also Estate of Schwing, 898 F.Supp.2d at 770 (declining to award fees against
unsuccessful plaintiff because to do so "would have a chilling effect on other plaintiffs seeking
to recover benefits under ERISA plans."); Matlock, 811 F.Supp.2d at 1191 (declining to award

l It must be noted that Huber's 40 I (k) cannot be used to satisfy an award entered in favor of LUSA. I.C. § § 11604A & 55-1011; In re Carlson, 2009 WL 2589161, at *2-3 (Bankr.D.Idaho Aug.20, 2009).
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fees against plaintiffs even "[t]hough [p ]laintiffs' case was not strong, [because] the court finds
that entering "an award against them here would be inconsistent with furthering ERISA's
important remedial purpose of protecting beneficiaries of private pension plans.").
An award of fees would have an inappropriate chilling effect and would improperly deter
plaintiffs from seeking clarification of their rights under ERISA. ERISA is a remedial statute
and exceptions to the protections afforded by ERISA are to be narrowly construed.

While

participants in a Top-Hat Plan may not be entitled to all the protections afforded by ERISA, they
are still entitled to bring suit to determine and enforce their rights. Assessing a massive fee
award against Huber runs contrary to the purpose of ERISA as it would hinder, rather than
secure, assess to the courts. This factor weighs against awarding the attorneys' fees and costs
sought by LUSA.
Whether LUSA sought to benefit
4. Hummell Factor No. 4:
participants/beneficiaries of an ERISA plan or resolve a significant legal
question regarding ERISA.

LUSA ignores the fact that the fourth Hummell factor seeks to determine "whether the
parties requesting fees sought to benefit all participants and beneficiaries of an ERISAplan or to
resolve a significant legal question regarding ERISA."

634 F.2d at 453 (emphasis added).

Additionally, as with the third Hummell factor, the fourth Hummell factor is more appropriate to
a finding that a plaintiff is entitled to fees instead of a defendant. Tingey, 958 F.2d at 910.
Blank, 738 F.Supp. at 1382; Cottrill, 100 F.3d at 226; Izzarelli v. Rexene Products Co., 24 F.3d

1506, 1526 ( 5th Cir. 1994) (Bank which defended lawsuit was not seeking to benefit participants
or beneficiaries.).
LUSA did not seek to benefit participants or beneficiaries of an ERISA plan. LUSA
sought to only benefit itself by having to avoid payment of a benefit earned by Huber over a
period of nearly twenty (20) years.
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The facts of this case demonstrate that both parties sought to resolve significant legal
questions regarding ERISA. As recognized by the courts, and noted by LUSA, Top-Hat Plans
are a "rare sub-species" of ERISA. As such, federal common law interpreting forfeiture of TopHat Plans is scarce. As this case sought to resolve a significant issue of law regarding ERISA,
this factor weighs against awarding the attorneys' fees and costs sought by LUSA.
5. Hummell Factor No. 5: Relative Merits of the Parties Positions.

The fifth Hummell "factor turns on the degree of disparity in the merits of the parties'
positions, that is, whether the losing party's position was so insubstantial that equity should
compensate the winning party with an award of attorney fees." Blank, 738 F.Supp. at 13821383. Huber recognizes that, following trial, the Court determined that LUSA's position had
more merit than Huber's position. However, as with the first Hummell factor, the fact that a
party does not obtain all reliefrequested does not render that party's position meritless. As noted
previously, if Huber's position was wholly without merit, LUSA undoubtedly would have filed a
motion to dismiss as a frivolously filed claim. Likewise, if Huber's position was wholly without
merit this Court would not have allowed the ERISA claim to proceed to trial. As LUSA was
successful in avoiding all recovery sought by Huber, this factor weighs in favor of an award of
fees to LUSA.

However, given that Huber pursued meritorious claims on which trial was

necessary, this factor only slightly weighs in favor of LUSA.
6. Marquardt Considerations.

As set forth above, the Ninth Circuit has clearly indicated that a trial court's discretion is
to be used to enter an award of attorneys' fees and costs against an ERISA plaintiff only in rare
circumstances. As such, the failure to award attorneys' fees and costs to a defendant will seldom
be an abuse of discretion. Given that four (4) of the five (5) Hummell factors strongly weigh
against awarding LUSA its requested attorneys' fees and costs and the clear distain of such
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awards, Huber respectfully submits that this Court should deny LUSA's Motion for Attorney
Fees and Costs.
C. The Attorney Fees And Costs Sought By LUSA Are Not Reasonable.

The foregoing notwithstanding, if the Court elects to impose an attorneys' fees and costs
award against Huber, Huber submits that the requested fees and costs are not reasonable.
1. LUSA seeks costs as a matter of right to which it is not entitled.

LUSA seeks $500 for the cost of trial exhibits. Rule 54(d)(l)(C)(6) permits up to $500 in
costs for "exhibits admitted in evidence[.]" LUSA had not attempted to identify the preparation
costs of exhibits actually admitted into evidence. Therefore, this cost should not be allowed.
Lettunich v. Lettunich, 145 Idaho 746, 753 185 P.3d 258,265 (2008).
2. LUSA seeks discretionary costs were are not necessary and exceptional.
a.

West/aw Online Research

LUSA seeks recovery of Westlaw Online Research ("Westlaw") as a discretionary cost.
Online research fees are routine costs that are incurred in litigation and therefore cannot be
deemed "exceptional" and should not be recoverable as a discretionary cost. However, Huber
recognizes that Rule 54(e)(3)(K) permits recovery of the reasonable costs of legal research as
part of an attorney fee award if reasonably necessary. As such, Huber submits that the amount of
Westlaw costs that LUSA seeks recovery for is not reasonable.
Westlaw costs are sought for research related to Huber's Motion in Limine to Exclude
Expert Tresa Ball. The Court excluded Tresa Ball from testifying based upon a finding that her
testimony would be unhelpful to the Court. As her testimony was unhelpful, no fees and/or costs
incurred by LUSA related to Ball were necessary or reasonable.
LUSA seeks $194.88 for research related to Daubert Issues re Expert Testimony that was
conducted on October 29, 2013. No motions have been filed since October 29, 2013 related to
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Daubert and this research was performed after expert witnesses had testified at trial. Therefore

this fee was not reasonably necessary to prepare LUSA's case and should not be allowed.
In addition to the foregoing, Huber submits that the overall charges sought for Westlaw
charges is unreasonably high and requests that the Court reduce the amount requested.
b.

Expert Fees in Excess of$2, 000.

LUSA seeks $13,550.00 in discretionary costs for Tresa Ball. Ball was excluded by the
Court because her testimony was unhelpful.

Costs incurred related to an unhelpful witness

cannot be said to be "necessary" or "reasonably incurred" as required by Rule 54( d)(l )(D). As
such, these costs should not be awarded.
LUSA also seeks recovery of $50,426.52 in costs related to Dennis Reinstein. This case
involved valuation of a business.

As the testimony regarding the qualifications of Dennis

Reinstein and David Cooper made clear, expert witness testimony in business valuation cases is
not exceptional but is the norm. As such, these costs should not be allowed. See Fish v. Smith,
131 Idaho 492, 493, 960 P.2d 175, 176 (1998) (affirming denial of expert witness fees by trial
court on ground that such fees were not exceptional given the nature of the case). Even if these
costs are deemed exceptional, the amount of the costs incurred should be reduced by the amount
of work conducted by Reinstein for work responding to Cooper's supplemental and rebuttal
reports. As this Court is aware, it was necessary for Cooper to provide a supplemental report
because of the untimely and delayed production of thousands of pages of financial documents.
As such, the "extra" work performed by Reinstein was LUSA's own doing and Huber should not
be forced to bear costs due to its untimely document production.
II
II
II
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c.

Mediation Fee

As the Court is no doubt aware, mediation has become a routine practice m civil
litigation.

Given this reality, mediation cannot be said to be an "exceptional" cost.

LUSA

should not be awarded the $1,338.50 sought for the cost of mediation.
d.

Trial Exhibits in Excess 0($500. 00

In addition to seeking $500.00 as a matter of right cost, LUSA seeks an additional
$2,038.49 for the cost of trial exhibits. In sum, LUSA seeks costs of exhibit preparation in the
amount of $2,538.49. However, Exhibit B to the Affidavit of Gerald T Husch in Support of
Defendant's Memorandum of Fees and Costs indicates that only $2,474.59 was incurred for trial

exhibits. This issue aside, it cannot be said that this amount requested for trial exhibits was
either necessary or exceptional. Huber incurred less than $500 in exhibit preparation costs.
Multiple copies of exhibits must be prepared for every trial. These costs are not exceptional and
the amount of the cost incurred is unnecessarily high and therefore not reasonably incurred.
e.

Other Discretionary Costs Sought

LUSA seeks repayment of $600.00 for legal services rendered by the firm of Nevin,
Benjamin, McKay & Bartlett, LLP to advise LUSA's employee Josh Goodwin about the
potential criminal implications of his testimony.
incurred.

This cost was not necessary or reasonably

LUSA did not face any exposure to potential criminal charges related to Josh

Goodwin's testimony and therefore did not need to incur this expense.

That this was not a

"necessary" cost is demonstrated by the fact that LUSA did not also pay for legal counsel to
advise Bruce McLaughlin of potential criminal liability for his testimony. This cost should not
be awarded.
LUSA seeks recovery of attorney Nick Linke's attorney fees of $2,913.00 as a
discretionary cost. This request should be denied for multiple reasons. First, this "cost" is not a
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discretionary cost but is an attorney fee. No showing has been made by LUSA that Mr. Linke's
hourly rate of $485 per hour is a reasonable fee and therefore it should be disallowed.
Furthermore, it was not necessary for LUSA to incur this cost. Huber's counsel attended the
depositions of Paul Alisaukas and David Holmes via teleconference - as did Mr. Husch. Finally,
both attorneys' fees for both Mr. Linke and Mr. Husch are sought for these two depositions. As
two (2) attorneys were not necessary to defend this deposition and it was not necessary to have
counsel present in Australia, Mr. Linke's fees and the costs of having Mr. Linke admitted pro
hac vice should not be allowed.

LUSA seeks recovery for the cost of a transcript of a June 28, 2013 hearing, Idaho DMV
research, synching of trial depositions and an ELMO projector rental.

No basis has been

provided for why these costs were either necessary or exceptional. Clearly these costs were
neither.
The cost incurred for rental of a conference room cannot be considered both necessary
and exceptional as required for an award of discretionary costs. LUSA is a company local to
Orofino and trial testimony made clear that at its local facility was a conference room. This cost
was not necessarily or reasonably incurred.

Nor is the use of a conference room for trial

exceptional. While not required, it cannot reasonably be contended that use of a conference
room is exceptional.
LUSA was represented by three (3) different attorneys which collectively have over fifty
five (55) years of experience as well as a paralegal with over 20 years of experience. Given this
seasoned and capable trial team, use of Tsongas Litigation Consulting was a wholly unnecessary
cost.

The $24,618.59 incurred by LUSA despite its employ of capable attorneys was not

reasonably incurred and should not be allowed.

II
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3. LUSA seeks attorneys' fees which are unreasonable.
As a preliminary matter, Huber submits that the total amount of fees incurred by LUSA is
umeasonable. This is particularly true considering the Ninth Circuit's indication that attorneys'
fees should be rarely awarded against an ERISA plaintiff.
Regarding the fees sought for Ms. Hudak, the billing statements provided indicate that
much of the time performed by Ms. Hudak is more in the nature of clerical work or the entry is
redacted so that it is impossible to tell if the correspondence was clerical or paralegal in nature.
As fees for clerical work are not recoverable, Huber submits that the fees for Ms. Hudak must
not be allowed where the work was clerical or redaction makes it impossible to tell the nature of
the work. P. 0. Ventures, Inc. v. Loucks Family Irrevocable Trust, 144 Idaho 233, 239, 159 P.3d
870, 876 (2007) (upholding trial court's striking of items not properly paralegal work).
LUSA also seeks recovery for multiple correspondences with: J. Thomson, T.
McDermott, C. Christensen, D. Rocklin, B. Taylor and K. Gerlach. There is no explanation as to
who these people are, what they added to the case or why this work was necessary .. As such,
time sought for correspondence with these individuals should be denied. Likewise, LUSA seeks
recovery for time spent corresponding and/or working with a C. Dominic and B. Boyd. These
individuals appear to be with Tsongas Litigation Consulting. As set forth above, the retention
and use of Tsongas Litigation Consulting was wholly unnecessary and therefore any attorneys'
fees incurred corresponding or consulting with C. Dominic and B. Boyd should not be allowed.
As previously discussed, costs and fees related to Tresa Ball should not be allowed as the
Court found that Ms. Ball's testimony was unhelpful and excluded her testimony. LUSA should
not be awarded attorneys' fees incurred related to an unhelpful witness who was excluded.
LUSA's request for any fees related to Tresa Ball or HR Consulting should not be allowed.
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Counsel ' s correspondence with counsel for Josh Goodwin was not necessary and did not
benefit LUSA.

Attorneys' fees sought for time corresponding with J. Brownson and/or

researching Fifth Amendment privilege issues should not be allowed.
Finally, LUSA has acknowledged that it is not seeking an award of attorneys ' fees related
to Huber's claim under the Idaho Wage Claim Act. Given this acknowledgement, and the fact
that attorneys ' fees may not be awarded to an employer under the Idaho Wage Claim Act, any
fees related to the Idaho Wage Claim Act should not be allowed. I. C. § 45-615.

II.

CONCLUSION

Based upon the authorities and arguments set forth above, Huber respectfully requests
that Defendant's Motion for Attorneys Fees and Costs be DENIED.

DATED this 30th day of December, 2013.
MEULEMAN MOLLERUP LLP

BY :
. Nicholson
Attorneys For Plaintiff Jeffrey E. Huber
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Honorable Michael J. Griffin
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Chad M. Nicholson, ISB #7506
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755 West Front Street, Suite 200
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

DECLARATION OF JEFFREY E: HUBER
IN OPPOSITION TO DEFENDANT'S
MOTION FOR ATTORNEYS' FEES AND
COSTS

Honorable Michael J. Griffin
Defendant.

I, Jeffrey E. Huber, make the following declaration pursuant to Idaho Code § 9-1406:
1.

I am the Plaintiff in this matter and, if called to testify in this matter, could and

would competently testify as follows:
2.

I do not have a "net worth" of $2,000,000 .00 as contended by Lightforce USA,

Inc. ("LUSA").
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3.
USA.

I am not currently employed but do anticipate taking a position with Kahl es,

In this position I my annual compensation will be $60,000.00.

However, from this

compensation I will be required to pay for my own work-related expenses which are estimated to
be approximately $20,000.00 per year.
4.

I have approximately $10,000.00 in a checking account.

5.

I have no savings account, stocks, bonds, mutual funds or other investment funds

other than my 401 (k) retirement plan.
6.

The 2013 assessed value of my pnmary residence for tax purposes was

$230,382.00. I currently owe approximately $207,340.00 on the mortgage for this home.
7.

I am a fifty percent (50%) owner in a piece of property with Ray Dennis.

believe that my interest in this property is worth approximately $120,000.00.
8.

I am a twenty five percent (25%) owner in an airplane hangar that has been listed

for sale for $30,000.00 for approximately one (1) year.
9.

Other than the judgment awarded to me by this Court, my other assets are a 2007

Toyota Tundra, 2006 Honda CRV, 1986 Suzuki Samurai, a four-wheeler and a side-by-side
ATV.
10.

In addition to normal living expenses, my family incurs a substantial amount of

medical expenses every year due to my wife's medical condition with her back. In 2013 we paid
approximately $8,000.00 in out-of-pocket medical expenses. This was in addition to monthly
health insurance premiums of $420.00, which is increasing to approximately $600.00 per month
in 2014.

II
II

II
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11.

I do

<ivt

believe that I have the ability

•v

pay the attorneys' fees and costs

requested by LUSA

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

DATED this 29th day ofDecember, 2013 .

BY:
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Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
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Facsimile: 208-983-2376
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTIUCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
MOTION TO DISALLOW
DEFENDANT'S
ATTORNEY FEES AND COSTS

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby moves this Court for an order disallowing the
attorneys' fees and costs sought by Defendant Lightforce USA, Inc.

This motion is made

pursuant to Idaho Rules of Civil Procedure 54(d)(6) and 54(e)(6) and is supp011ed by the
Memorandum in Opposition to Defendant's Motion for Attorney Fees and Costs and the
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Declaration of Jeffrey E. Huber in Opposition to Defendant's Motion for Attorneys' Fees and
Costs, filed concurrently herewith.
ORAL ARGUMENT is requested.

DATED this 30111 day of December, 2013.
MEULEMAN MOLLERUP LLP

BY:

Attorneys For Plaintiff Je frey E. Huber
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101 South Capitol Boulevard, 10th Floor
Post Office Box 829
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Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
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Judge of the Second Judicial District
Idaho County
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DEFENDANT'S MOTION TO
DISALLOW PLAINTIFF'S
ATTORNEY FEES AND COSTS

Defendant.

COMES NOW Defendant Lightforce USA, Incorporated ("Lightforce"), by and
through its undersigned counsel ofrecord, and hereby files Defendant's Motion To Disallow
Plaintiff's Attorney Fees and Costs. This motion is made pursuant to Idaho Rules of Civil

DEFENDANT'S MOTION TO DISALLOW PLAINTIFF'S ATTORNEY
FEES AND COSTS - 1

Client:3144900.1

1801

. . ~DEPUT\'

12/31/2013 15:58 FAX

2083855384 2

i4J 001/002

MOFFATT THOMAS

Procedure S4(d)(6) and 54(e)(6) and is supported by Lightforce USA1 Incorporated's
Memorandum In Opposition To Plaintiff's Motion For Attorney Fees and Costs filed
concurrently herewith.
Oral argument is requested.

DATED this 31st day of December, 2013.
MOFFATT, TuOMAS, BARR.E'IT, ROCK &
FIELDS, CHARTERED

By~~//t_
{Husch-Of tie Firm

'

Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of December, 2013, I caused a true
and correct copy of the foregoing DEFENDANT'S MOTION TO DISALLOW
PLAINTIFF'S ATTORNEY FEES AND COSTS to be served by the method indicated below,
and addressed to the following:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge

Second Judicial District, State of Idaho
320W. Main

(
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Grangeville, ID 83530
Facsimile (208) 983-2376
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

LIGHTFORCE USA,
INCORPORATED'S MEMORANDUM
IN OPPOSITION TO PLAINTIFF'S
MOTION TO AMEND PLEADINGS TO
CONFORM TO THE EVIDENCE

Defendant.

I.

INTRODUCTION

In his Amended Complaint, the Plaintiff, Jeffrey E. Huber ("Huber" or
"Plaintiff'), pleaded a single cause of action under the Employee Retirement Income and

LIGHTFORCE USA, INCORPORATED'S MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION TO AMEND PLEADINGS TO CONFORM TO THE
EVIDENCE - 1
Client:3141226.4
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Security Act of 1974 ("ERISA"): specifically, that Lightforce USA, Incorporated ("Lightforce"
or "LFUSA") terminated Huber's employment with the intent to interfere with Huber's alleged
right to benefits, in the form of LFUSA's goodwill, under the Company Share Offer ("CSO"),
which the Court has determined to be an ERISA "Top Hat" Plan. Amended Complaint, pp. 10-

11,,r,r 55-67.

A court trial commenced October 21, 2013. On December 13, 2013, this Court

entered its Findings of Fact and Conclusions of Law ("Findings"). Notably, this Court held that
"[b]ecause [Huber] was terminated for unsatisfactory performance the forfeiture clause of the
CSO is relevant" and that "because of the forfeiture provision of the CSO Huber is not entitled to
any portion of the good will ofLFUSA.". Findings, p. 12.
In his Memorandum In Support of Plaintiffs Motion For Attorney Fees and Costs
("Pl. Fees and Costs Mem."), Plaintiff misconstrued this Court's Findings, alleging that "while
the Court did not award Huber additional damages under the CSO, it did find and conclude that
Huber was entitled to equitable relief under the CSO for Huber's past good work" and that
"Huber was entitled to $360,000.00 in benefits under the CSO." Pl. Fees and Costs Mem.,
pp. 4-5. Thus, Plaintiff stated that he would be seeking to amend his complaint to conform to the
evidence to include a claim for equitable relief under the CSO. Id. Therefore, on December 24,
2013, Plaintiff filed a motion and memoranda pursuant to Idaho Rule of Civil Procedure 15(b) to
add a claim for equitable relief under ERISA. Lightforce respectfully submits that Huber's
motion to amend should be denied for three (3) independent reasons.
•

First, Plaintiff did not try this case on an equitable theory by either express

or implied consent; rather, as this Court noted in its Findings, Plaintiff did not plead equitable
relief under ERISA but "argued in closing argument that he is entitled to an equitable portion of

LIGHTFORCE USA, INCORPORATED'S MEMORANDUM IN OPPOSITION TO
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the 30% of the good will of LFUSA." Findings, pp. 5, 12. Due to Plaintiffs failure to plead
equitable relief, Lightforce was not afforded proper notice that Plaintiff was asserting an
equitable claim under BRISA.
•

Second, despite holding that Plaintiff did not adequately plead a claim for

equitable relief, this Court nonetheless concluded that "/e]ven

if Huber had pied equitable relief

under BRISA the court concludes that $360,000 (the amount encompassed by the NDA) was
sufficient compensation for Huber's past good work for LFUSA." Findings, p. 12 (emphasis
added).
•

Third and finally, the evidence presented at trial and the findings issued by

this Court do not support a claim for equitable relief.

As part of its Findings, this Court

concluded that Plaintiffs actions, in falsifying reports and directing others to falsify reports,
amounted to deceit, willful misconduct and fraudulent behavior. Findings, p. 8. In addition, the
Court found that Huber "berated, belittled, and harassed employees" and that "Huber's demeanor
and management style were unprofessional and directly interfered with the business operations
of LFUSA." Findings, p. 10.
II.

FACTS

In Plaintiff's Amended Complaint and his Prayer for Relief, Plaintiff sought
recovery under BRISA only under 29 U.S.C. § 1140, BRISA § 510.

Specifically, in his

Amended Complaint, Plaintiff pleaded as follows:

,r 55.

An Employee Retirement Income Security Act, 29 U.S.C.
§§ 1001 et seq. ("BRISA") plan exists were a reasonable person
can ascertain the intended benefits, a class of beneficiaries, the
source of financing, and procedures for receiving benefits.
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,r 56.

An "employee pension benefit plan" or "pension plan" is a
plan established by an employer that provides retirement income to
employees or results in a deferral of income to the termination of
covered employment or beyond.

,r 57.

A "top-hat plan" is an ERISA plan maintained primarily for
the purpose of providing deferred compensation for a select group
of management or highly compensated employees that is exempt
from the fiduciary, funding, participation and vesting requirements
applicable to other employee benefit plans.

,r 58. At the time the Offer Agreement was entered, Huber was a
member of management and a highly compensated employee of
Lightforce.
,r 59.

The primary purpose of the Offer Agreement was to
provide deferred compensation to Huber.

,r 60.

The Offer Agreement was and is an employee pension
benefit plan as defined by ERISA.

,r 61.

Huber is a participant in the Offer Agreement.

,r 62.

As a participant in the Offer Agreement, Huber is entitled
to payment of benefits provided for by the Offer Agreement.

,r 63.

Lightforce is the administrator of the Offer Agreement.

,r 64.

Lightforce has failed and refused to pay Huber's benefits
under the Offer Agreement.

,r 65.

By failing and refusing to pay Huber benefits due under
the Offer Agreement, Lightforce has unlawfully interfered with
Huber's rights under the Offer Agreement in violation of BRISA,
29 u.s.c. § 1140.

,r 66.

Based upon Lightforce's violation of ERISA, Huber is
entitled to an order directing Lightforce to pay the benefits owed to
Huber under the Offer Agreement in an amount to be proven at
trial and in an amount which exceeds the District Court
jurisdictional minimum.

,r 67.

Huber has been required to retain the services of an
attorney to bring this suit and is entitled to recover his reasonable
costs and attorneys' fees in the sum of not less than Three
Thousand, Five Hundred Dollars ($3,500.00) if judgment is
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entered by default, and such other and further amounts as this
Court may find reasonable if this matter is contested pursuant to,
inter alia, 29 U.S.C. § 1132(g)(l).
Amended Complaint, pp. 10-11, ,r,r 55-67 (emphasis added).
Likewise, in his Prayer for Relief on his ERISA claim, Plaintiff did not seek any
equitable remedy. In his Prayer for Relief, Plaintiff pleaded:
As to the Sixth Cause of Action, the entry of judgment in favor of
Huber and against Lightforce as follows:
For an order declaring that the Offer Agreement was is an
1.
employee benefit plan subject to the Employee Retirement Income
Security Act, 29 U.S.C. §§ 1001, et seq.;
For an order declaring that Huber is entitled to benefits
2.
under the Offer Agreement in amount to be proven at trial and in
an amount which exceeds the District Court jurisdictional
minimum;

For an order that Lightforce shall pay to Huber, in a
3.
lump sum, benefits to which Huber is entitled under the Offer
Agreement;
For an award of attorneys' fees and costs in the sum of not
4.
less than Three Thousand, Five Hundred Dollars ($3,500.00) if
judgment is entered by default, and such further amounts as the
Court may find reasonable if this matter is contested; and
For such other and further relief as this Court deems just
5.
and proper.
Amended Complaint, p. 13-14 (emphasis in original or added).
Plaintiff did not plead a claim for equitable relief in accord with 29 U.S.C.
§ 1132(a)(3), ERISA § 502(a)(3). Rather, as this Court found "the plaintiff argued in closing
argument that he is entitled to an equitable portion of the 30% of the good will of LFUSA."
Findings, p. 5. As this Court later stated in its Findings:
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Because he was terminated for unsatisfactory performance the
forfeiture clause of the CSO is relevant. The plaintiff argued that
even if he is not entitled to the 30% of the good will of LFUSA, he
should receive an equitable share of the 30% for his past good
work.
In order to receive this equitable relief under ERISA the plaintiff
must have pled that relief, and not just pied damages. The Plaintiff
did not do so.
Even if Huber had pled equitable relief under ERISA the court
concludes that $360,000 ( the amount encompassed by the NDA)
was sufficient compensation for Huber's past good work for
LFUSA.
Id., p. 12.

III.

STANDARD

Idaho Rule of Civil Procedure ("I.R.C.P ." or "Rule") 15(b) provides that "[w]hen
issues not raised by the pleadings are tried by express or implied consent of the parties, they shall
be treated in all respects as if they had been raised in the pleadings." Id. "' Although I.R.C.P.
15(b) permits a court to base its decision on a theory fully tried by the parties, an issue not tried
either [by] express or implied consent cannot be the basis for the decision."' Bolognese v. Forte,
153 Idaho 857, 863, 292 P.3d 248, 254 (2012), quoting MK Transp., Inc. v. Grover, 101 Idaho
345, 349, 612 P.2d 1192, 1196 (1980). As the supreme court has ruled:
"Implied consent to the trial of an unpleaded issue is not
established merely because evidence relevant to that issue was
introduced without objection. At least it must appear that the
parties understood the evidence to be aimed at the unpleaded
issue."
101 Idaho at 349, 612 P.2d at 1196 (quoting MB! Motor Co., Inc. v. Lotus/East, Inc., 506 F.2d
709, 711 (6th Cir. 1974)). "The requirement that the unpleaded issues be tried by at least the
implied consent of the parties assures that the parties have notice of the issues before the court
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and an opportunity to address those issues with evidence and argument." Vreeken v. Lockwood

Eng'g, B. V, 148 Idaho 89, 106,218 P.3d 1150, 1167 (2009), citing MK. Transp., Inc. v. Grover,
101 Idaho 345,349,612 P.2d 1192, 1196 (1980). "The determination whether an issue has been
tried with the consent of the parties is within the trial court's discretion, and such determination
will only be reversed when that discretion has been abused." Vreeken, 148 Idaho at 106, citing

Lindbergv. Roseth, 137 Idaho 222,226, 46 P.3d 518,522 (2002).
IV.

A.

ARGUMENT

Lightforce Did Not Receive Adequate Notice That Huber Intended to Claim
Equitable Relief.
Huber did not identify during closing argument nor has he clarified in his

memorandum, the legal theory upon which he bases his claim for equitable relief. 1 Rather,
Huber merely contends, based on Huber's testimony at trial-testimony this Court found not to
be credible-that he is entitled to an equitable apportionment of benefits under the CSO. The
only provision under ERISA permitting a court to award equitable relief is Section 502(a)(3).
That section provides:
A civil action may be brought ... by a participant, beneficiary, or
fiduciary (A) to enjoin any act or practice which violates any
provision of this subchapter or the terms of the plan, or (B) to
obtain other appropriate equitable relief (i) to redress such
violations or (ii) to en/orce any provisions of this subchapter or
the terms of the plan.

29 U.S.C. § 1132(a)(3) (emphasis added).

1

See LFUSA Trial Brief, p. 31 (citing Rucker v. Benesight Inc., 2006 WL 2472673 (D.
Idaho 2006) (holding that the plaintiff did not adequately place defendant on notice of an ERISA
claim for equitable relief, concluding "[p]laintiffs do not set forth what, if any, equitable relief
they seek with respect to these alleged violations").
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Read plainly, equitable relief is available under ERISA only to redress a violation
of ERISA or the terms of a plan or to enforce an ERISA provision or the terms of the plan. Id.
This Court has not found a violation of ERISA. Instead, this Court enforced the clear forfeiture
provision of the plan. Thus, equitable relief is not available to Plaintiff.
However, even if Plaintiff were able to demonstrate that the CSO contains one or
more illegal provisions (which Lightforce expects will be the subject of an appeal by Plaintiff),
Plaintiff has failed to identify the appropriate equitable remedy under ERISA. In other words,
Plaintiff has failed to give notice to either Lightforce or this Court as to which equitable remedy
Plaintiff seeks to invoke. According to the United States Supreme Court, there are three types of
traditional equitable remedies available pursuant to ERISA: estoppel, reformation and surcharge.
See CIGNA Corp. v. Amara, 131 S.Ct. 1866, 1881 (2011); Skinner v. Northrop Grumman
Retirement Plan B, 673 F.3d 1162 at 1165 ("§ 502(a)(3) may authorize three possible equitable
remedies: estoppel, reformation, and surcharge.").
Surcharge is an equitable remedy based on breach of fiduciary duty, and Huber
never, either expressly or impliedly, pleaded a claim for relief based upon an alleged breach of
fiduciary duty in this case. In addition, Plaintiff has failed to expressly plead or present evidence
sufficient to put either Lightforce or this Court on notice as to which equitable remedy-estoppel
or reformation-Plaintiff seeks. As a result, Lightforce is forced to respond to Plaintiff's motion
by addressing the elements necessary to prove estoppel and reformation.
1.

The Evidence Does Not Support An Equitable Claim Based on
Estoppel.

In order to impose equitable estoppel, there must be "(l) a material representation,
(2) reasonable and detrimental reliance upon the representation, and (3) extraordinary
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circumstances." Rowello v. Healthcare Benefits, Inc., Case No. 12-4326 2013 WL 6576449
(D.N.J. 12-13-2013) at *6 (citation and quotation marks omitted). The first element, material
misrepresentation, requires the plan participant to prove that the employer made a representation
and that there is a "substantial likelihood that [the misrepresentation] would mislead a reasonable
employee in making an adequately informed decision. " Rowello, citing Fischer v. Philadelphia
Elec. Co., 994 F.2d 130, 135 (3d Cir. 1993).

In the instant case, Plaintiff did not present evidence at trial that he relied on a
material representation made by Lightforce. Additionally, there was no evidence presented at
trial to support the second element, reasonable and detrimental reliance. Third and finally, the
evidence does not support a finding of extraordinary circumstances. Although this term has not
been clearly defined, federal circuit courts considering the issue require some showing of
"affirmative acts of fraud or similarly inequitable conduct by an employer" or a "network of
misrepresentations that arises over an extended course of dealing between parties," while also
considering "the vulnerability of particular plaintiffs." Rowello, at *7 quoting Kapp v. Trucking
Emps. of North Jersey Welfare Fund, Inc., 426 F.App'x. 126, 130 (2011) (citation and quotation

marks omitted).
2.

The Evidence Does Not Support An Equitable Claim Based on
Reformation.

The second equitable remedy available-reformation-is available only where
the evidence establishes "fraud" or "mistake." See Lightforce USA Inc.'s Trial Brief ("LFUSA
Trial Brief') ( filed October 1, 2013), p. 33, citing Skinner v. Northrop Grumman Ret. Plan B,
673 F.3d 1162, 1166 (9th Cir. 2012) (reformation is proper only in cases of fraud or mistake). In
Skinner, the Ninth Circuit concluded that the plaintiff had failed to present any evidence of
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mistake or fraud. First, the Ninth Circuit examined the remedy of reformation on the basis of
mistake under both the federal common law of trusts and the federal common law of contracts.
Specifically, the court articulated the following standards:
In the law of trust, a court may reform a trust instrument to accord
with the settlor's intent if there is evidence that a mistake of fact or
law affected the terms of the instrument and if there is evidence of
the settlor's true intent. RESTATEMENT (THIRD) OF TRUSTS
§§ 12, 62 (2003); RESTATEMENT (THIRD) OF PROP. (WILLS
& OTHER DONATIVE TRANSFERS) § 12.1 (2003); see also
RESTATEMENT (SECOND) OF AGENCY § 8D & cmt. a
(1958).
In the law of contract, a court may reform a contract to reflect the
true intent of the parties if both parties were mistaken about the
content or effect of the contract. RESTATEMENT (SECOND) OF
CONTRACTS§ 155 (1981). The court may reform the contract to
capture the terms upon which the parties had a meeting of the
See Am. President Lines, Ltd. v. United States,
minds.
821 F.2d 1571, 1582 (Fed. Cir. 1987); Schongalla v. Hickey, 149
F.2d 687, 690 (2nd Cir. 1945).
Skinner, 673 F.3d at 1166.

The Ninth Circuit rejected the possibility of reformation on the grounds of
mistake because "Appellants have presented no evidence that Northrop Plan B contains terms
that fail to reflect the drafter's true intent." Id. The same analysis applies equally here. The
evidence presented at trial established that Lightforce's president and sole shareholder,
Dr. Raymond Dennis, intended that the CSO contain the forfeiture provision and intended that
Plaintiff would lose all goodwill in the event he was terminated for unsatisfactory performance.
Plaintiff did not present any evidence of mistake, i.e., that the CSO contains terms that fail to
reflect Lightforce's true intent.
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Turning next to the issue of fraud, the Ninth Circuit examined the federal
common law of trusts and contracts, stating:
In the law of trust, a court may reform a trust to the extent that it
was procured by wrongful conduct, such as undue influence,
duress, or fraud. RESTATEMENT (THIRD) OF TRUSTS§§ 12,
62 cmt. a (2003); RESTATEMENT (THIRD) OF PROP. (WILLS
& OTHER DONATIVE TRANSFERS) § 8.3 (2003). A trust is
procured by wrongful conduct if that conduct caused the settlor to
act in a way that he or she would not have otherwise acted.
RESTATEMENT (THIRD) OF PROP. (WILLS & OTHER
DONATIVE TRANSFERS) § 8.3 (2003).

In the law of contract, a court may reform a contract when ( 1) one
party seeks reformation, (2) that party's assent was induced by the
other party's misrepresentations as to the terms or effect of the
contract, and (3) the party seeking reformation was justified in
relying on the other party's misrepresentations. RESTATEMENT
(SECOND) CONTRACTS§ 166 (1981).

Skinner, 673 F.3d at 1166.
Applying the foregoing statements of the law, the Ninth Circuit rejected the
possibility of reformation on the basis of fraud because the employees "presented no evidence
that the Northrop Plan B contains terms that were induced by fraud, duress or undue influence."
Id. Similarly, there has been no allegation or evidence of fraud, duress, or undue influence in the

case at bar. As a result, even if Plaintiff were to have adequately pleaded a cause of action under
29 U.S.C. § 1132(a)(3), ERISA § 502(a)(3) (which he has not done), Plaintiff would not be
entitled to reformation of the CSO.

The simple fact is that the CSO has existed, without

alteration or amendment, since October of 2000.

Prior to termination of his employment,

Plaintiff did not challenge the forfeiture provision. Moreover, no evidence was introduced at
trial to support a claim that Lightforce was mistaken in including the forfeiture provision or that
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Plaintiff was induced to sign the CSO as a result of fraud, duress or undue influence. Thus,
Plaintiff is not entitled to reformation under any circumstances in the case at bar.

B.

Plaintiff's Motion Is Moot, Because This Court Already Held That Huber Is
Not Entitled To Equitable Relief Under the CSO.
In issuing its Findings, this Court held that "Even

if Huber had pied equitable

relief under ER/SA the court concludes that $360,000 (the amount encompassed by the NDA)
was sufficient compensation for Huber's past good work for LFUSA."

Findings, p. 12

(emphasis added). Because this Court has already held that Plaintiff is not entitled to equitable
relief-and Plaintiff has not challenged this Finding-Plaintiffs motion should be denied as
moot.

C.

The Evidence Does Not Support the Grant of an Equitable Remedy.
Huber's entire contention in moving to amend his complaint is based on his

misguided theory that he should receive something under the CSO for his past "good work." In
support of this conclusion, Huber points to the evidence he presented at trial, despite this Court's
finding that Huber's testimony was not "credible." Findings, p. 6. In so doing, Huber chooses to
ignore the overwhelming findings made by this Court that Huber failed to perform his job and
that his actions in directing employees to falsify reports to the Board of Advisors amounted not
only to deceit but also to willful misconduct and fraudulent behavior. Findings, pp. 6-7.
Specifically, the Court's Findings are replete with evidence of Huber's
unsatisfactory performance as vice president and ultimately a member of the Operations
Management Group ("OMG"). Huber's actions were so egregious that "the other employees of
LFUSA threatened to quit if Huber was involved in any way with LFUSA after July 31, 2011.
Those employees' opinions of Huber were based upon his insulting and demeaning manner
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with dealing with fellow employees, his direct orders to dep#rtment managers to falsify records

and conceal information from LFA '.s board of advisors and Dennis, his interfere11ce with the
OMG, and his micromanagement of the varwu.s departmen'ls of the busineYs," Findings
, p. 6
(emphasis added). In fact, at page 11 of its Findings, this Court concluded "[a] reasonab
le
person would find that Huber's actions

as vice-president (failing to

address production issues),

management style, demeanor, and unprofessional treatment of LFUSA employees collectively
a.mount to unsatisfactory performance." At page seven of the Court's Findings, this
Court
expressly found that Huber's actions with regard to falsifying reports amounted to deceit
and
"wilful misconduct,'' a "serious breach of company policy and procedu ret and

was "fraudulent

behavior." Findings, p. 7. Put simply, the evidence presented at trial does not support a claim
for equitable relief.
V.

CONCLUSION

Based on the foregoing, Lightforce respectfully submits that Huber is not entitled
to an order amending the Amended Complaint to add a claim for equitable relief under ERISA.
DATED this 31st day of December, 2013.
MOFFATT, THOMAS, BARREIT, ROCK &
FIELDS, CHARTERED

By
~~ /A -odi-:H usch -fOfthe Fi~
Attorneys for Defendant
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORC E USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORC E OPTICS,

LIGHTFORCE USA,
INCORPORATED'S MEMORANDUM
IN OPPOSITION TO PLAINTIFF'S
MOTION FOR ATTORNEY FEES AND
COSTS

Defendant.

I.

INTRODUCTION

Defendant Lightforce USA, Incorporated ("Lightforce"), by and through its
counsel of record, MOFFATI, THOMAS, BARRETI, ROCK & FIELDS, CHARTERED, hereby submits
this Memorandum in Opposition to Plaintiffs Motion for Attorney Fees and Costs. Plaintiffs
Motion for Attorney Fees and Costs should be denied because: (1) Lightforce prevailed on the
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main issue of the case which consumed the majority of the trial (i.e., Huber's claim for
approximately $3.6 million under the Company Share Offer) and therefore Lightforce is
undisputedly the prevailing party; (2) Plaintiff did not prevail on "some" or any claims under
ERISA and is therefore not entitled to an award of fees or costs pursuant to 29 U.S.C.
1332(g)(l); and (3) Huber's claim for $165,713.50 for attorneys' fees related to his claims under
the NDA is unreasonable and not supported by the record.
Therefore, Lightforce respectfully requests that this Court deny Plaintiffs motion
for and award of his costs, both as a matter of right and discretionary, and an award of his
attorney fees, and declare Lightforce to be the prevailing party.

In filing this opposition

memorandum, Lightforce incorporates Lightforce's Memorandum of Fees and Costs
(December 24, 2013) and the Affidavit of Gerald T. Husch in support thereof (December 24,
2013).
II.

SYNOPSIS

In Plaintiffs Amended Complaint, the operative complaint, Huber alleged the
following six causes of action: (1) breach of contract (the Company Share Offer or "CSO");
(2) breach of contract (the Deed of Non Disclosure, Non Competition and Assignment or
"NDA"); (3) claims for wages under Idaho Code Sections 45-601, et seq., based on the CSO and
the NDA; (4) wrongful termination of employment; (5) breach of the implied covenant of good
faith and fair dealing; and (6) violation of the Employee Retirement Income Security Act
("ERISA").

Lightforce prevailed en toto on each of Plaintiffs causes of action, except

Plaintiffs cause of action for breach of the NDA, where Lightforce prevailed in part by reducing
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Plaintiffs damage claim from the $200,000 originally pleaded in Plaintiffs Complaint and
Amended Complaint to the $180,000 ultimately awarded by the Court.

A.

The Parties' Dispositive Motion Filings.
On or about July 1, 2013, Huber brought a partial motion for summary judgment,

seeking partial summary judgment on his claims involving the CSO and the NDA.

Huber

supported that motion with a 20-page opening memorandum. See [Plaintiff's] Memorandum In
Support of Motion for Partial Summary Judgment (filed July 2, 2013).

Huber devoted

approximately 11 full pages to his argument under the CSO, including argument that under
Idaho's Wage Claim Act codified at Idaho Code Sections 45-601, et seq., he was entitled to
treble damages on the CSO. Id., at 4-15. By contrast, Huber devoted only 3 or so pages of his
20-page memorandum to his argument under the NDA. Id., at 16-19.
Lightforce opposed the motion, 1 filing a 49-page opposition, a 20-page separate
statement of facts, and eight fact witnesses' declarations, together with a declaration of counsel.
In Lightforce's Memorandum in Opposition to Plaintiffs Motion for Partial Summary Judgment
(July 16, 2013), Lightforce devoted 25 pages of its argument to Huber's claims under the CSO.
Id., at pp. 5-30.

Lightforce devoted only 3 pages of its responsive argument to Plaintiffs

arguments under the NDA. Id., at pp. 31-34.
Huber then filed a 16-page Reply Memorandum in Support of Motion for Partial
Summary Judgment on July 23, 2013.

Huber spent 11 full pages of argument addressing his

Although Lightforce opposed Huber's partial motion for summary judgment, it did
concede that the Company Share Offer was subject to the terms and conditions ofERISA.
1
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claims under the CSO. Id., at pp. 2-13. By contrast, Huber spent only 2 pages of argument
addressing his claims under the NDA.
This Court granted in part and denied in part Huber's partial motion for summary
judgment, ruling that (1) the CSO is governed by ERISA; (2) any consideration under the NDA
would not be deemed wages; and (3) the remainder of Huber's motion should be denied. See
Court's Memorandum re Motion for Partial Summary Judgment (August 28, 2013), p. 3.
On or about August 20, 2013, Lightforce brought a partial motion for summary
judgment, seeking a ruling that (1) the CSO meets the definition of a "top hat" plan under
ERISA; (2) the ERISA provisions concerning participation, vesting, funding, and fiduciary
responsibility do not apply to the CSO; (3) Huber's state law causes of action are preempted by
ERISA; and (4) for disposition of Huber's wrongful termination claim.

Lightforce filed a

20-page Memorandum In Support of Defendant's Motion for Partial Summary Judgment
concurrently therewith, devoting 9 of those 20 pages to Plaintiff's claims under the CSO (id.,
pp. 3-12), approximately 5 pages to Huber's wrongful termination claim (id., pp. 12-17), and
none of the 20 pages to Plaintiff's claim under the NDA.
Huber opposed the motion, filing a 21-page Memorandum In Opposition to
Lightforce USA, Inc.'s Motion for Partial Summary Judgment, on September 3, 2013.

In

Huber's opposition memorandum, Huber devoted approximately 5 pages of argument to the
CSO (id., at pp. 3-7), approximately 3 pages to his wrongful termination claim (id., at 7-10), and
none of the 21 pages to his claim under the NDA.
On September 10, 2013, Lightforce filed Defendant's Reply Memorandum In
Support of Motion for Partial Summary Judgment, which was a 40-page brief. Consistent with
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earlier briefing, Lightforce devoted 21 pages of argument to Huber's CSO claim (id., at pp. 425), 8 pages of argument to Huber's wrongful termination claim (id., at pp. 26-33), and none of
the 33 pages of argument to Huber's NDA claim.
The Court ultimately granted Lightforce's motion, ruling that the CSO is a "top
hat" plan and exempt from the ERISA provisions concerning participation, vesting, funding, and
fiduciary responsibility, and that Lightforce's employee manual is not an employment contract.

See Court's Memorandum Re Second Motion for Partial Summary Judgment (October 4, 2013),
pp. 5-6.
B.

The Parties' Pre-Trial Briefing and the Trial.
This case proceed to trial on October 21, 2013, on Plaintiff's remaining causes of

action not previously disposed on summary judgment, with Huber seeking an award of
approximately $3,600,000 in damages for breach of the CSO and, by comparison, only $200,000
for breach of the NDA.
On September 30, 2013, Huber filed Plaintiff's Pre-Trial Memorandum, which
was a 15-page brief. Huber devoted approximately 10 pages of his argument to issues regarding
his claim under the CSO (id, at pp. 2-12) and less than l page to his claim under the NDA. Id.,
pp. 12-13.
Following six full days of presentation of evidence involving over 40 trial exhibits
and testimony by 24 witnesses, including Huber's damages expert David Cooper and
Lightforce's damages expert Dennis Reinstein (both of whom testified as to damages under the
CSO, not the NDA), and closing arguments, the trial concluded on October 31, 2013. This Court
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issued its decision on December 10, 2013, deciding that Huber was entitled to damages of
$180,000 for breach of the NDA and that Huber was not entitled to any benefits under the CSO.
On December 20, 2013 Huber filed his Motion for Attorney Fees and Costs,
supported by his Memorandum In Support of Plaintiff's Motion for Attorney Fes and Costs
("Pl. Mem. Fees & Costs"), and the Declaration of Jeff R. Sykes In Support of Plaintiff's Motion
for Attorney Fees and Costs ("Sykes Dec.").
In his Memorandum, Huber seeks $165,713.50 for attorneys' fees related to his
claims under the NDA (a $200,000 claim), $55,171.00 in attorney fees related to his claims
under the CSO (a $3.6 million claim), and costs ofright of $15,185.32. Pl. Mem. Fees & Costs,
pp. 5, 10-11. Huber contends that his fees are reasonable, claiming that he spent three (3) times
more fees on his $200,000 NDA claim than he did on his $3.6 million CSO claim. Id.

ID.
A.

ARGUMENT

Lightfo:rce-as Opposed to Plaintiff-Is the Prevailing Party Under Idaho
Law.
Surprisingly,

Plaintiff filed

his

Motion for

Attorney Fees

and

Costs

(December 23, 2013) arguing that he-as opposed to Lightforce-is "unquestionably the
prevailing party" with respect to the NDA, and therefore the prevailing party for purposes of
Idaho Rule of Civil Procedure 12-120(3). See Pl. Mem. Fees & Costs, p. 4. Such argument has
no merit. The applicable rule for determining the prevailing party in a dispute sets forth, in
pertinent part:

Prevailing Party. In determining which party to an action is a
prevailing party and entitled to costs, the trial court shall in its
sound discretion consider the final judgment or result of the
action in relation to the relief sought by the respective parties.
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I.R.C.P. 54(d)(l)(B) (emphasis added).

The legal standards applicable to prevailing party

analysis were recently summarized by the Idaho Supreme Court in Jorgensen v. Coppedge,
148 Idaho 536,224 P.3d 1125 (2010), as follows:
The determination of prevailing party status is committed to the
sound discretion of the district court and will not be disturbed
absent an abuse of that discretion. Shore v. Peterson, 146 Idaho
903,915,204 P.3d 1114, 1126 (2009). When examining whether a
district court abused its discretion, this Court considers whether the
district court: (1) perceived the issue as one of discretion; (2) acted
within the outer boundaries of that discretion and consistently
within the applicable legal standards; and (3) reached its decision
by an exercise of reason. Id. Only in the rarest of circumstances
will this Court reverse the district court's determination of which
party prevailed. Id. at 914, 204 P.3d at 1125.
Jorgensen, 148 Idaho at 538, 224 P.3d at 1127. The same analysis applies to an award of costs

under Idaho Rule of Civil Procedure 54(d)(l)(B). Id. at 540,224 P.3d at 1129.
"In determining which party prevailed in an action where there are claims and
counterclaims between opposing parties, the court determines who prevailed 'in the action.' That
is, the prevailing party question is examined and determined from an overall view, not a
claim-by-claim analysis." Nguyen v. Bui, 146 Idaho 187, 194, 191 P.3d 1107, 1114 (Ct. App.
2008) (citing Eighteen Mile Ranch, LLC v. Nord Excavating & Paving, Inc., 141 Idaho 716, 719,
117 P.3d 130, 133 (2005)). "In applying this standard, the district court is not required to simply
award attorney fees to any party who obtained a monetary judgment, no matter how paltry."
Burns v. Cnty. of Boundary, 120 Idaho 623, 626, 818 P.2d 327, 330 (Ct. App. 1990), aff'd, 120

Idaho 614, 818 P.2d 318 (1991). "Rather, the court is allowed to consider the presence and
absence of awards of affirmative relief and determine which party, on balance, prevailed in
the action." Id., citing Odziemek v. Wesely, 102 Idaho 582, 634 P.2d 623 (1981) (emphasis
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added). See also Chadderdon v. King, 104 Idaho 406, 411, 659 P.2d 160, 165 (Ct. App. 1983)
(party who "prevailed on the 'main issue of the case which consumed the majority of the
trial,' ... was entitled to recover all of his costs and, because he prevailed on the main issue
presented to the jury, he should be awarded a 'proportionate' share of his claim for attorney
fees").
Additionally, it is well established that "the fact that a party receives no
affirmative relief does not prohibit it from being deemed the prevailing party."

Crump v.

Bromley, 148 Idaho 172, 174,219 P.3d 1188, 1190 (2009) (citing Israel v. Leachman, 139 Idaho
24, 27, 72 P.3d 864, 867 (2003)). Furthermore, in determining prevailing party status little or no
weight should be given to Plaintiff's "less than tremendous success" on a single claim netting
Plaintiff less than 5 percent of the amount claimed in damage. See Eighteen Mile Ranch v.

Nord Excavating, 141 Idaho 716, 719, 117 P.3d 130, 133 (2005). Rather, the fact that Lightforce
avoided all liability under the CSO and defeated Plaintiff's claims for treble damage-cannot be
undervalued. See id. As the Idaho Supreme Court recognized in Eighteen Mile Ranch:
A voiding liability is a significant benefit to a defendant. In
baseball, it is said that a walk is as good as a hit. The latter, of
course, is more exciting. In litigation, avoiding liability is as good
for a defendant as winning a money judgment is for a plaintiff. The
point is, while a plaintiff with a large money judgment may be
more exalted than a defendant who simply walks out of court no
worse for the wear, courts must not ignore the value of a successful
defense. In this case, logic suggests that a verdict in Nord
Excavating's favor and a victory on its counterclaim (albeit, a
relatively small one), by definition, makes it a prevailing party.

Eighteen Mile Ranch, 141 Idaho at 719, 117 P .3d at 133.
In short, Plaintiff claims that because he was awarded $180,000 under his claim
of breach of the NDA, he is the "prevailing party" entitled to an award of attorney fees and costs.
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This claim lacks merit.

As it relates to the NDA, Plaintiff pleaded that he was entitled to

$200,000. Additionally, as part of his claim for wages under Idaho Code Sections 45-601,
et seq., Plaintiff argued that the benefits due under the NDA constituted a "wage" subject to
treble damages (i.e., $600,000.00 under the NDA). Lightforce defeated Plaintiffs wage claim
during summary judgment.

In total, although Plaintiff claimed approximately $600,000 in

damages under the NDA, Plaintiff was only awarded $180,000.
More importantly, Lightforce "prevailed on the 'main issue of the case which
consumed the majority of the trial,"' i.e., Huber's claims under the CSO. As it related to the
CSO, Plaintiff sought approximately $3.6 million in damages.

Plaintiff also sought a

determination that the CSO was a "wage" under Idaho Code Sections 45-601, et seq., subject to
treble damages. In total, Plaintiff claimed nearly $10.8 million in damages for alleged breach of
the CSO. Plaintiff was awarded nothing under the CSO.
To put the results of Plaintiffs award into perspective, Plaintiff prevailed as to
less than 5 percent of the damages he sought at trial-and less than 1.5 percent of
Plaintiffs total claims if trebled.

Lightforce, on the other hand, successfully defeated

95 percent of Plaintiff's claimed damages at trial, and 98.5 percent if trebled. Applying Nguyen

v. Bui (the case cited by Plaintiff) and examining the prevailing party analysis from an overall
view, it is clear that Huber is notthe prevailing party. Id., 146 Idaho at 193, 191 P.3d at 1113.
This Court is permitted to consider both the parties' percentage of recovery, as
well as the issue of who prevailed on the primary issue at trial, in determining prevailing party
status. For instance, in Badell v. Radell, 122 Idaho 442, 449-50, 835 P.2d 677, 684-85 (Ct. App.
1992), the magistrate court awarded attorney fees to the plaintiff despite finding that both parties
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prevailed on certain issues. The decision was based on the magistrate's finding that the plaintiff
prevailed on the issue regarding the real, significant and primary issue in the case and was
therefore the prevailing party. The Idaho Court of Appeals reviewed the magistrate's order
regarding the award of attorney fees and affirmed the magistrate's decision that plaintiff
prevailed.

Specifically, in the magistrate's order regarding the award of attorney fees, the

magistrate held:
The plaintiff husband [Michael] prevailed on the tax refund issue
to the extent of $11,258.00 as stated on pages 8 through 15 of the
said Order of June 25.
Comparing the two dollar amounts, $1983.67 [the amount awarded
to the defendant wife Linda on the issue of medical costs] versus
$11,258.00 or roughly 15% to 85%, then in strictly monetary terms
the plaintiff is the prevailing party.

Further, and regardless of the dollar amounts, it is clear by
considering the totality of the motions, memorandums, and
affidavits filed and lodged, and the witnesses who testified and the
exhibits presented at the hearing, that the real, significant, and
primary issue in this case was the tax refund question. The other
issues were considerably of secondary importance to the parties.
Because the plaintiff [Michael] prevailed on this issue, he is the
"prevailing party" in the context of this litigation as applied to
paragraph XXII of the property settlement agreement.
Badell, 122 Idaho 442, 449-50.

The foregoing applies here. Huber was awarded less than 5 percent of the total of
the damages he sought at trial.

Moreover, although Plaintiff attempts to argue in his

memorandum that counsel expended nearly three times the amount of time and fees litigating the
NDA, as opposed to the CSO, examination of the substance and "totality of the motions,
memorandums and affidavits filed and lodged, and the witnesses who testified and the exhibits
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presented" reveals that the real, significant and primary issue in this case was the CSO. As
demonstrated herein, Plaintiffs NDA claims took up considerably less time and expense than his
CSO claims, and his NDA claims were merely secondary to his CSO claims.
B.

Plaintiff in No Way Prevailed in His Claim for Benefits Under the CSO.
Under ERISA, a court, in its discretion may allow a reasonable attorney's fee and

costs of action to either party. The statutory provision giving rise to a right to an award of
attorney fees in ERISA cases, 29 U.S.C. 1332(g)(l) provides:

In any action under this subchapter (other than an action described
in paragraph (2)) by a participant, beneficiary, or fiduciary, the
court in its discretion may allow a reasonable attorney's fee and
costs of action to either party.
21 U.S.C. § 1132(g)(l).
Under this standard the United States Supreme Court has held that a court "in its
discretion" may award fees and costs "to either party," as long as the fee claimant has achieved
"some degree of success on the merits." Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242,
243, 252 (2010), citing Ruckelshaus v. Sierra Club, 463 U. S. 680, 694 (1983). In determining
whether a party has achieved "some degree of success on the merits," the supreme court,
resolving a split among the circuit courts, expressly adopted the Ruckelshaus analysis as the
"proper markers to guide a court in exercising the discretion that § l l 32(g)( 1) grants." See
Hardt, 560 U.S. at 255. Under the Ruckelshaus analysis:

[A] fees claimant must show "some degree of success on the
merits" before a court may award attorney's fees under
§ 1132(g)(l ), id., at 694. A claimant does not satisfy that
requirement by achieving "trivial success on the merits" or a
"purely procedural victor[y]," but does satisfy it if the court can
fairly call the outcome of the litigation some success on the merits
without conducting a "lengthy inquir[y] into the question whether
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a particular party's success was 'substantial' or occurred on a
'central issue."' Id., at 688, n. 9.

Hardt, 560 U.S. at 255.
In applying the Ruckelshaus analysis to the case at bar, there is no doubt that
Lightforce, and Lightforce only, achieved "some" degree of success on the merits in defending
Plaintiff's ERISA claims in this action. In this case, Huber sought approximately $3.6 million in
"benefits" under ERISA. Following a trial on the merits of Huber's claim, this Court held that
"Huber is not entitled to any benefits under the CSO." Findings of Fact and Conclusions of Law
("Findings"), p. 12. In addition and despite Huber's misinterpretation of this Court's Findings,
this Court did not conclude that Huber was entitled to an equitable award under the CSO.
Rather, this Court, despite holding that Plaintiff did not adequately plead a claim for equitable
relief, nonetheless concluded that

"fe]ven if Huber had pied equitable relief under ERJSA the

court concludes that $360,000 (the amount encompassed by the NDA) was sufficient
compensation for Huber's past good work for LFUSA." Findings, p. 12 (emphasis added). As
a result, Huber achieved no success on the merits of his ERISA claim and is not entitled to an
award of fees of costs.

C.

Plaintiff's Fees Claimed in Relation to the NDA Are Not Reasonable.
Among the factors to be considered in determining the amount of attorney fees to

be awarded prevailing party is the time and labor required by the attorney in prosecuting the
action. Rule 54(e)(3)(A); Craft Wall of Idaho, Inc. v. Stonebraker, 108 Idaho 704, 705-706,
701 P.2d 324, 325-326 (1985). Under Rule 54(e)(3)(A) concerning award of attorney fees to
prevailing party, a court is permitted to examine the reasonableness of the time and labor
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expended by attorney and need not blindly accept the figures advanced by attorney. Craft Wall
of Idaho, 108 Idaho at 706.
As noted above, Plaintiff claims that he expended "$165,713.50 for attorneys'
fees related to his claims under the NDA and $55,171.00 in attorney's fees related to his claims
under the CSO." PL Mem. Fees & Costs, at 5; see also Sykes Dec., 113-14; Exhibit B. Huber
also claims that he is entitled to $15,185.32 in costs. Plaintiff's claims are simply not credible
given the subject and substance of the briefing on the CSO and the NDA, the time spent at oral
argument addressing each issue, the substance of the deposition testimony elicited, the substance
of Plaintiffs trial exhibits and the fact that the majority of Plaintiffs trial testimony, which
spanned more than eight (8) hours, was focused on Huber's claims under the CSO and the time
period prior to February 7, 2011, when he signed the NDA. In addition, Plaintiff's only witness
in his case-in-chief, other than himself, was an accountant who testified as to Plaintiffs alleged
damages under the CSO, not his damages under the NDA.
To put this into perspective, and focusing solely on one aspect of the litigationthe trial-Plaintiff claims that he is entitled to recover lead attorney Sykes' fees of approximately
$6,625.00 in fees related to preparation of trial exhibits and review of documents, as shown by
Exhibit B to Mr. Sykes' Declaration:
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9/19/2013 J. Sykes

I

s

!fee

2.2

250

2.2

550.00 Continue preparation of trial exhlbrts; trial

j
·--·-"""-"

I

preparation; correspondence regarding Borkett

---·

tria! deposition

250

u

fee

s
s

2SO

45

1.3
4.5

Fee

s

250

2

2

9/20/2013 J. Sykes
9/23/2013 IJ Sykes

Fee

9/25/2013 J.Sykes

325.00 Continue preparation oftria! exhibits
1,125.00 iContinue review of documents for trial exhibits;
research regarding top hat plans

500.00 Confer with C. Nicholson regardmg

:

Ball

deposition; trial preparation; review trial
exhibits

9/26/ZOB J. Sykes

Fee

$

250

3.5

3.5

9/27/2013 J. Sykes
10/9/2013 1. Sykes

Fee

$
$

250
250

4

4

6

6

Fee

875.00 ! Review exhibit list together with exhibits
1,000.00 Trial preparation
c. Nicholso
1,500.00 Trial preparation; conf!:!r
regarding depositions of Australia witnesses,

I

and trial preparation

I

Sykes Dec., Ex. B, pp. 11-12. The trial exhibits identified by Plaintiff were numbered P-1
through P-100. A cursory review of these trial exhibits, together with the purpose for which
select exhibits were introduced in this trial, supports a conclusion that the majority of the exhibits
concerned Huber's claims under the CSO, and that Plaintiff is not entitled to recover those fees.
Plaintiff also claims more than $34,725.00 related to attorney Sykes' preparation
of Huber's direct examination, trial preparation and attendance at trial. See Sykes Dec. Ex B.
l0/14/20131J. Sykes

I
I
I

I
10/'5/,0l311Syk~

Fee

$

250

9

21

9.2i

2,300.00 Trial preparation; J. Huber direct examination;

I

M. Sherratt cross-examination; confer with C.

I

Nicholson regarding depositions

I

I
fee

$

250

I

9.2

9.21
I

10/16/2013 J. Sykes

I

10/17/2013
10/18/2013
10/19/2013
10/20/2013

Fee

J. Sykes

Fee

J. Sykes

Fee

J. Sykes

Fee

,. Sykes

Fee

s

81

.l

'50

I

Fee

multiple telephone conferences with G. Husch
and J. Huber regarding settlement; prepare J.
Huber direct eJ<amination
2,025.00 Trial preparation; J Huber direct examination;
,study deposition transcripts and exhibits

I

s
s

250'

250

5

'
21
s'

$
$

2SO

s

9

1,250.00 Travel to Orofino for trial
2,250.00 Trial preparation; J. Huber direct examination

250

s

s

1,250.00 Trial preparation: cross-examinations of R.

s

2.250.00 Trlai
975.00 Trial preparation · cross-examinations
2,250.00 Trial

4.2

4

i=ee

$
$

Fee

$

l'ee

$

250
250
250
250 i

9

3.91

1,050.00 Tria! preparation; J. Huber direct examination

.Dennis and M Sherratt

i

10/21/2013 J Sykes
10/22/2013 J Sykes
10/23/2013 [J Sykes
10/23/2013 J. Sykes

2,300.00 Trial preparation; review LFUSA exhibits;

39

s!

9

4.3/

4.3

1,075.00 Trial preparation
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2,000.00 Trial
8
8
250
$
Fee
1,025.00 Trial preparation
4.li
4.1
250
$
Fee
10/24/2013 J, Sykes
2,2.50.00 Trial
91
9
250
$
Fee
10/25/2013\J. Sykes
-"--··--+----+---------l-'----'-------+----~--,-~---+--1,250.00 Travel to Boise
5
Sf
250
$
Fee
10/26/2013 J. Sykes
Orofino
to
Travel
1,250.00
5
5\
2501
,$
Fee
10/28/2013 J. Sykes
1,050.00 Trial preparation
4.2
4.2'
250
,$
!'ee
10/28/2013 J. Sykes
2,550.00 Trial preparation - closing argument and J.
10.2
10.2
250
$
Fee
10/29/2013 l Sykes

10/24/20Bll Sykes

I

Huber rebuttal

250 i
$
Fee
10/30/2013 J. Sykes
250
$
Fee
10/30/2013 J. Sykes
...____1-'-0/_31.:..../2_0_13-'-J_S_,_y_ke_s_ _.LF_ee_ _~.,_$'----__ 2,_50

10
2

L_.J!~ ___

10
2
5.5~

2,500.00 Trial
500.00 Meet with cEent

Plaintiff also claims $24,149.00 in "Trial Preparation, Travel to Orofino, and
Trial" for attorney Chad Nicholson. Id. These fees, combined with the approximately $6,625.00
in fees related to preparation of trial exhibits and review of documents, total approximately
$65,499.00. This number relates just to the trial. Clearly, Plaintiff did not incur those foes solely
in connection with his prosecution of his claim under the NDA.
As this Court is aware, and a review of the transcript will further reveal, the real,
significant and primary issue at trial concerned Plaintiff's claims to benefits under the CSO. For
example, Plaintiff spent the better part of a day and a half testifying on direct examination.
Lightforce estimates that if the transcript were reviewed, the majority of Plaintiff's testimony on
direct examination and re-direct, related to his claim for benefits under the CSO. While
Plaintiffs claims under the NDA played some part at trial, they paled in comparison to his
claims under the CSO.
The foregoing example focuses on the foes claimed in preparing for and attending
trial. Similar comparison of Plaintiff's fees as they relate to the substance and content of the
parties' summary judgment and other briefing, as well as the discovery taken and exchanged in
this case. For instance, focusing solely on Plaintiff's moving papers in bringing Plaintiffs
Motion for Partial Summary Judgment (identified in Section II.A, supra), Plaintiff spent
approximately 22 pages of argument addressing Plaintiffs claims under the CSO and only 5
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pages of argument addressing Plaintiff's claims under the NDA.

Similarly, in his Pre-Trial

Memorandum(identified in Section II.B, supra), Plaintiff devoted approximately l O pages of his
argument to issues regarding his claim under the CSO (id., at pp. 2-12) and less than 1 page to
his claim under the NDA. Id., pp. 12-13. Plaintiff served extensive document requests requiring
Lightforce to produce over 15,000 pages of its financial records in order to enable Plaintiffs
accountant to generate an opinion regarding the value of Lightforce's goodwill and Plaintiffs
damages under the CSO. Affidavit of Gerald T. Husch in Support of Defendant's Memorandum
of Fees and Costs, p. 5, ,I 14. Lightforce respectfully submits that a review of the hearing
transcripts on the issue will further support that the majority of oral argument was also devoted
to Huber's claims under the CSO. Yet, in bringing this motion, Huber alleges the exact opposite
is true. 2
A comparison of the documents filed with this Court, as well as the time each
party spent at oral argument addressing these issues undermines Plaintiff's claim that he incurred
"$165,713.50 for attorneys' fees related to his claims under the NDA." Lightforce respectfully
submits that further review and comparison of the deposition transcripts, as well as substantial
discovery propounded would also support Lightforce's assertion that Plaintiffs claim for fees
and costs under the NDA are inflated.

See also Sykes Dec. ,i 16, claiming charges for reporting and transcribing depositions of
R. Dennis, M, Sherratt, H. Coleman, W. Borkett, M. Cochran, J. Daniels, K. Brown,
K. Stockdill, K. Johnson, C. Runia, T. Ball, P. Alisausakas, K. Holmes, J. Goodwin, and T. Paul
as costs recoverable as a matter of right pursuant to Rule 54(d)(l)(C). Lightforce respectfully
submits a review of both the substance and ultimate use of these transcripts will reveal that they
relate in material part to Huber's claims under the CSO.
2
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Of course, these claims have to be tested by review of the pleadings, transcripts
and files, as Plaintiffs fee application contains block billing entries.
D.

Plaintiffs Fee Application Contains Block Billing Entries.
Assuming, arguendo, that Huber is entitled to an award of attorney fees, any fee

award should be necessarily reduced as Huber's counsel engaged in the practice of "block
billing." Almost every single time entry for the Meuleman Mollerup professionals leading up to
trial involves the practice of block billing, containing several different tasks with no explanation
of the time required for each task.
The fee applicant bears the burden of documenting the appropriate hours
expended in the litigation and must submit evidence in support of those hours worked. Welch v.
Met. Life Ins., 480 F.3d 942, 948 (9th Cir. 2007) (quoting Gates v. Deukmejian, 987 F.2d 1392,

1397 (9th Cir. 1992)). When the fee applicant cannot meet this burden due to block billed
entries, the Court may reduce the fee award to account for this defect. Id. at 948. The Court is
"not only required to determine whether the total hours claimed are reasonable, but also whether
particular hours claimed were reasonably expended. . . . It is not the case that all claimed time is
a fortiori reasonably expended if the total hours claimed by counsel appear to reflect sound legal
judgment and resulted in satisfactory results." Louisiana Power & Light Co. v. Kellstrom,
50 F.3d 319,325 (5th Cir. 1995) (emphasis added and citation omitted). The fee applicant must
therefore sufficiently document his time to show the hours claimed were reasonably expended.
See Hensley, 461 U.S. at 437. See also Lahiri v. Universal Music & Video Distrib. Corp.,
606 F.3d 1216, 1222 (9th Cir. 2010) (holding that district court's 20 percent reduction for block
billing was not abuse of discretion); Torres-Rivera v. O'Neill-Cancel, 524 F.3d 331,340 (1st Cir.
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2008) (holding that 15 percent reduction of fee request for block billing "plainly falls within the
range of reasonableness"); Welch v. Metro. Life Ins. Co., 480 F.3d 942 1 948 (9th Cir. 2007)
(noting California State Bar's oonclusion

IV.

block billing iinay increase time by 10% to 30%").
CONCLUSION

ln total, Lightforoe prevailed as to at least 95 percent of Plaintifr s total claimed
damages, defeated all but one of Plaintiff's six claims. and unquestionably prevailed on the main
and material issue before this Court. Based on the foregoingp Lightforce respectfully submits
that this Court should deny Plaintifr s motion for fees and costs and declare Ligbtforce to be the
prevailing party, twd.ng into account ..the final judgment or result of the action in relation to the

relief sought by the respective parties" under I.R.C.P. 54(d)(l)(B).
DATED this 31st day of December, 2013.
MOFFATT, THOMAS, BARR.ETI'i RocK &.
FIELDS, CHARTERED
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

MEMORANDUM IN OPPOSITION TO
PLAINTIFF'S MOTION TO AMEND
JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST

Defendant.

INTRODUCTION
COMES NOW Defendant Lightforce USA, Incorporated ("Lightforce"), by and
through its undersigned counsel of record, and hereby files Defendant's Memorandum in
Opposition to Plaintiffs Motion to Amend Judgment to Include Prejudgment Interest, together
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with the Declaration of Gerald T. Husch in Opposition to Plaintiff's Motion to Amend Judgment
to Include Prejudgment Interest ("Husch Declaration") and the Declaration of Monika LenigerSherratt in Opposition to Plaintiffs Motion to Amend Judgment to Include Prejudgment Interest
("Leniger-Sherratt Declaration").

ARGUMENT
Plaintiff Jeffrey Edward Huber ("Plaintiff' or "Huber") seeks an award of
prejudgment interest in the amount of $29,294.10 from August 1, 2012 to and through
December 9, 2013, based upon the Court's entry of a Judgment in the amount of $180,000 on
December 10, 2013, pursuant to a Deed of Non Disclosure, Noncompetition and Assignment
("NDA") between the parties. Plaintiff relies upon Doolittle v. Meridian Joint School Dist., 128
Idaho 805,814,919 P.2d 334,343 (1996), which states that: "Prejudgment interest may be
awarded where the amount of liability is liquidated or capable of ascertainment by a mere
mathematical calculation in order to fully compensate the injured party." Memorandum in
Support of Plaintiff's Motion to Amend Judgment to Include Prejudgment Interest ("Plaintiffs
Memo"), p. 2. Plaintiff claims that "[t]he amount owed to Huber was readily ascertainable from
and calculable based on the terms of the NDA" and that "[t]he Court found that the damages due
under the NDA are $180,000." Id., p. 3.
However, in the case at bar, the amount of liability was not "liquidated" or
"capable of ascertainment by a mere mathematical calculation." Contrary to Plaintiffs
argument, the amount owed Huber was not "readily ascertainable from and calculable based on
the terms of the NDA." Under the terms of the NDA, no amount was due Huber if his
employment was terminated for performance-related issues, ifhe was subject to summary
dismissal or ifhe competed with Lightforce during the first twelve (12) months after his
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separation from employment with Lightforce. See Plaintiffs Trial Exhibit P-22, p. NF00341,
§§ 3.1, 3.2. Moreover, the NDA does not state what amount would be due Huber if his
employment was not terminated for performance-related issues, he was not subject to summary
dismissal and he did not compete with Lightforce. In addition, the NDA provides that any
payment due Huber would cease or be reduced based on any compensation he might receive
from other employment during the first twelve (12) months after his separation from
employment with Lightforce.
Instead of stating a liquidated amount or providing for an amount that may be
calculated by a mere mathematical calculation, the NDA describes the principal amount of
liability under the NDA as "an amount congruent with the base salary at the time of termination
for the period as stipulated in 3.1 in accordance with 3.2.1 and 3.2.2." Id., p., NF0034 l, § 3.2.
In its entirety, Section 3.2 states:
In the event that the employee is terminated for any reason other
than performance related issues (as defined) and/or summary
dismissal (as defined), the employer will pay the employee an
amount congruent with the base salary at the time of termination
for the period as stipulated in 3.1 in accordance with 3.2.1 and
3.2.2.
Plaintiffs Trial Exhibit P-22, p. NF00341, § 3.2. Section 3.2.1 provides that if Huber obtained
other employment with equal or greater compensation during the noncompetition period, the
payment described in 3.2 would cease:
3.2.1 If, at any time in the specified 12 months from termination
as per 3.2, the employee is employed with another employer, or
acts as a consultant or agent in the timeframe as outlined in 3 .2,
from which the employee derives any form of compensation equal
to, or in excess of the base salary at the time of termination, the
payment described in 3.2 will cease.
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Plaintiffs Trial Exhibit P-22, p. NF00341, § 3.2.1. Plaintiff's Section 3.2.2 provides that if
Huber obtained other employment with lesser compensation during the noncompetition period,
Lightforce would pay him the difference between his new compensation and his base salary
effective at the time of termination, for the remainder of the 12 month period:
3.2.2 If the compensation derived by the new employer,
consultancy or agent arrangement is less than the employee's base
salary at the time of termination, the employer will pay the
difference between the compensation the employee receives from
their new employment, consultation and/or agent arrangement and
the base salary effective at the time of termination for the
remainder of the 12 month period.
Plaintiffs Trial Exhibit P-22, p. NF0034 l, § 3 .2.1. Thus, even if Huber's employment was not
terminated for performance-related issues, Huber was not subject to summary dismissal and
Huber did not compete with Lightforce, the amount due him could not be calculated under the
terms of the NDA itself because the NDA does not state the amount of Huber's base salary at the
time of termination. In addition, even if the NDA did state the amount of Huber's base salary at
the time of the termination of his employment with Lightforce, the amount paid to Huber under
the NDA was subject to change after the termination of Huber's employment, based upon the
compensation Huber received from other employment during the twelve (12) month period
ending on or about August 1, 2013.
Furthermore, from the outset of this litigation until shortly before trial, Huber
claimed that under the NDA, he was entitled to recover a base salary of$200,000, not the
$180,000 found by the Court. In his Complaint filed August 27, 2012, Huber claimed that he
was entitled to recover $200,000 for breach of the NDA. See Complaint, p. 5, 1 26 ("Pursuant to
the terms of the Noncompetition Agreement, Huber's employment with Lightforce was
terminated for reasons other than performance-related issues (as defined in the Noncompetition
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Agreement) and/or summary dismissal (as defined in the Noncompetition Agreement), and,
pursuant to the terms of the Noncompetition Agreement, [Huber] is entitled to the payment of

twelve (12) months' salary at his base rate of Two Hundred Thousand Dollars ($200,000.00)
per year.") (emphasis added); Complaint, p. 6,,r 31 ("As a direct and proximate result of the
foregoing breach of contract, Huber has been damaged in an amount to be proven at trial, but

not less than the amount of Two Hundred Thousand Dollars ($200,000.00), plus interest
thereon at the maximum rate allowed by law.") (emphasis added). Likewise, in his Amended

Complaint, which was filed on or about May 28, 2013, Huber claimed that he was entitled to
recover $200,000 for breach of the NDA. See Amended Complaint, pp. 5-6, ,I 27 (same as ,I 26
of Plaintiff's Complaint); Amended Complaint, p. 6, ,r 32 (same as ,r 31 of Plaintiff's
Complaint). In his deposition, Huber testified that his salary was $200,000. Deposition of
Jeffrey Edward Huber, 111 :6-11. In Huber's 7/1/13 Statement of Undisputed Facts in Support of
[Huber's] Motion for Partial Summary Judgment ("Plaintiff's Statement of Facts"), Huber
alleged that his annual salary was "at least $180,000" at the time of his termination. Plaintiff's
Statement of Facts, p. 4, n. 1. 1
In addition, in both his Complaint and Amended Complaint, Huber alleged that

the amount due under the NDA was "wages" as defined in the Idaho Wage Claim Act, Idaho
Code Sections 45-601 et seq., and that he was "entitled to recover all of the said unpaid wages,
and is further entitled to treble the amount of unpaid wages found due and owing." Complaint,
p. 7, ,r ,r 34, 36; Amended Complaint, p. 7; ,r ,r 35, 37. Thus, Huber effectively sought to recover
It was not until Huber filed Plaintiff's Pre-Trial Memorandum shortly before trial that
Huber admitted that his salary was $180,000, not the $200,000 he had previously claimed
throughout the course of the litigation. Plaintiff's Pre-Trial Memorandum, p. 13 ("[H]uber will
demonstrate his entitlement to damages equal to twelve (12) months base salary, or
$180,000.00.").
1

MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION TO AMEND
JUDGMENT TO INCLUDE PREJUDGMENT INTEREST - 5

Client:3140462.1

1841

$600,000 based on the NDA and the Idaho Wage Claim Act, until the Court ruled that any
amount due under the NDA was not wages on August 28, 2013. See Order Re Plaintiffs Motion
for Partial Summary Judgment.
In support of his claim for prejudgment interest, Huber relies upon Rosecrans v.

Intermountain Soap & Chemical Co., 100 Idaho 785,789,605 P.2d 963, 967 (1980). However,
unlike the case at bar, Rosencrans was a case in which the amount due the employee was a
readily ascertainable fixed sum stated in the employment contract. Id. at n.2 ("Under the
contract for employment, Rosecrans was to receive $1,000 per month .... "). In the case at bar,
the amount due to Huber was not stated in the NDA, could not be determined without resort to
extrinsic evidence, was subject to change dependent upon Huber's compensation from other
employment during the twelve (12) month period following the termination of his employment
with Lightforce, and was less than what Huber claimed throughout most of the litigation. In
other words, the principal amount of liability was not liquidated or ascertainable by mere
mathematical process, and an award of prejudgment interest would therefore be improper in the
case at bar.
Farm Development Corp. v. Hernandez, 93 Idaho 918,478 P.2d 298 (1970),
which is discussed in Rosencrans, supra, 100 Idaho at 789 n.1, 605 P.2d at 967 n.l, was a case in
which the supreme court affirmed the trial court's refusal to grant prejudgment interest. During
the course of its opinion, the supreme court stated:
[I]t is ... settled that "courts have refused to allow interest from a
time prior to judgment when the principal amount of liability was
unliquidated. This limitation is apparently based upon equitable
considerations. However, where the amount of liability is
liquidated or capable of ascertainment by mere mathematical
processes * * * this Court has allowed interest from a time prior to
judgment, for in that event the interest in fully compensating the
injured party predominates over other equitable considerations."
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[Citations omitted.] In order for interest to be computed from the
date of the contract, the amount upon which the interest is to be
based must have been mathematically and definitely
ascertainable.
93 Idaho at 920,478 P.2d 300 (emphasis added). See also Barber v. Honorof, 116 Idaho 767,
770, 780 P.2d 89, 92 (1989) ("In order for interest to be computed from the date of breach of
contract, the amount upon which the interest is to be based must have been mathematically and
definitely ascertainable.").
In the case at bar, the amount upon which prejudgment interest is to be based
could not have been determined until the end of the twelve (12) month noncompetition period,
which was August 1, 2013, because any payment due under the NDA was subject to change
based upon Huber's compensation from other employment during the twelve (12) month
noncompetition period. Thus, Plaintiff is not entitled to an award of prejudgment interest from
the date of his termination of his employment on August 1, 2012.

*

*

*

Huber claims that he is entitled to prejudgment interest on the entire $180,000
judgment from August 1, 2012, stating:
The Court found that "Huber's official termination date was
August 1, 2012." Findings 8. Thus, Huber was to be paid
$180,000.00 on August 1, 2012.
Memorandum in Support of Plaintiff's Motion to Amend Judgment to Include Prejudgment
Interest, p. 2.
The NDA does not state a date or dates upon which payment is to be made. The
language in Sections 3.2. l and 3.2.2 of the ND A-stating that payment under the NDA may
cease or be reduced based on the amount of compensation Huber earns from other employment
during the twelve (12) months after the end of his employment with Lightforce-demon strates
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that the parties did not intend that the entire $180,000 would be paid to Huber on the last day of
his employment with Lightforce. 2 In addition, Huber testified in his deposition that payment

was to be made during the twelve-month post employment noncompetition period, not upon
the date of the termination of his employment:
A. Well, the only one [NDA] that I remember signing was the one
that actually stated that there was payment to be made during the
time that I was - during the year.
Q. And that was the twelve-month post employment non
competition provision?
A. Right.
Husch Declaration, p. 2, ,r 3, and Ex. A, 149:23-150:3 (emphasis added).
Huber's testimony that the payment was to be made "during the year," rather than
upon termination of his employment, is consistent with Lightforce's intent in drafting the NDA.
Obviously, when an employer is to pay a former employee not to compete with the employer

2

In this regard, Section 3.2. l of the NDA states in pertinent part that:

If, at any time in the specified 12 months from termination as per
3.2, the employee is employed with another employer, or acts as a
consultant or agent in the time frame outlined in 3.2, from which
the employee derives any form of compensation equal to, or in
excess of the base salary at the time of termination, the payment as
prescribed in 3.2 will cease.
(Emphasis added.) Section 3.2.2 says:

If the compensation derived by the new employer, consultancy or
agent arrangement is less than the employee's base salary at the
time of termination, the employer will pay the difference between
the compensation the employee receives from their new
employment, consultation and/or agent arrangement and the
base salary effective at the time of termination for the remainder
of the 12 month period.
(Emphasis added.)
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after the termination of the employee's employment, the employer's interests are not best served
by making payment to the employee in a single lump sum immediately upon termination of the
employee's employment. Under that scenario, the employee can simply take the payment and
immediately begin competing with the employer, thus forcing the employer to bring suit against
the employee to prevent the employee from competing. Instead, when an employer is to pay a
former employee not to compete with the employer after the termination of the employee's
employment, the employer's interests are best served by making payment periodically to the
employee over the entire noncompetition period, so that the employee will be incentivized to live
up to his agreement not to compete with the employer during the entire noncompetition period.
That was certainly Lightforce's intent in drafting the NDA. See Leninger-Sherratt Declaration,
pp. 2-3, ,r,r 5-6. If any payment was to be made to Huber under the NDA, the payment was not
to be made upon termination of Huber's employment but on Lightforce's regularly scheduled biweekly pay days during the twelve (12) month noncompetition period. Id.
In Stoor's v. Dept. ofParks and Recreation, 119 Idaho 83, 803 P.2d 989 (1990),
the supreme court reversed the district court's decision to award prejudgment interest against the
Department of Parks and Recreation for breach of a lease agreement with the Stoors. The
supreme court held that the Stoors were not entitled to prejudgment interest because the principal
amount of liability had not been judicially reduced to a liquidated amount and prejudgment
interest was therefore not ascertainable by a simple mathematical computation:

This appeal raises the question whether prejudgment
interest was properly awarded to the plaintiffs-respondents, the
Stoors. We hold that it was not, because the principal amount of
liability had not been judicially reduced to a liquidated amount.
Therefore, prejudgment interest was not ascertainable by simple
mathematical computation, because no such interest would
accrue until there was a sum certain against which interest could
accrue.
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l 19 Idaho at 84, 803 P.2d at 990 (emphasis added). Cf Ross v. Ross, 145 Idaho 274, 277, 178
P.Jd 639,642 (App. 2007) ("[D]amages are unascertainable where some factor necessary to

calculate the amount of damages must be determined by a trier of fact. n}.
In the case at bai\ no judicial determination has been made as to whether Huber

was entitled to payment in a single lump sum payment upon termination of his employment on
August I. 2012. or whether Huber was entitled to payment on Lightforce•s regularly scheduled

bi-weekly pay days during the twelve (12) month noncompetition period. Thus, prejudgment
interest cannot be calculated by simple mathematical. calculation. A ruling from the Court is

necessary to deten:nine what amount or amounts was due on what date or dates. Since an issue
necessary to the calculation of the prejudgment interest remains for judicial resolution, an award
of prejudgment interest would be improper.

CONCLUSION
Based upon the foregoing, Lightfurce respectfully requests that the Court enter its
Order Denying Plaintiff's Motion to Amend Judgment to Include Prejudgment Interest.
DATED this 31st day of December, 2013.
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MOTION FOR AMENDMENT
PURSUANT TO RULES 52(b) AND 59(e)

Defendant.

I.

INTRODUCTION

Plaintiff Jeffrey Huber ("Plaintiff' or "Huber") has filed Plaintiffs Motion for
Amendment Pursuant to Rules 52(b) and 59(e) ("Plaintiffs Motion"), seeking a ruling amending
the Court's Findings of Fact and Conclusions of Law ("Findings") and Judgment entered in this
action on December 10, 2013 . Idaho Rule of Civil Procedure ("I.R.C.P." or "Rule") 52(b) "does
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not allow an unsatisfied party to re-litigate old issues, advance new theories, or get a rehearing
on the merits." In Re Owen, 2006 WL 2548787 (Bank. D. Idaho 2006), citing Gutierrez v.
Ashcroft, 289 F. Supp. 2d 555, 561 (D.N.J. 2003).

Likewise, under Rule 59(e), "[a] party

seeking reconsideration must show more than a disagreement with the Court's decision, and
recapitulation of the cases and arguments considered by the court before rendering its original
decision fails to carry the moving party's burden." Guiterrez, 289 F. Supp. 2d at 561. Yet, with
the exception of Plaintiff's request for findings regarding damages and equitable relief, Plaintiff
merely recycles the exact same arguments and cases considered by this Court on at least three (3)
prior occasions in this case. Despite the fact-or as a result of the fact--that Plaintiff has been
repeatedly unsuccessful in advancing these arguments, Plaintiff attempts to take a fourth bite at
the apple in filing this motion.
As a result of Plaintiffs improper use of the rules of civil procedure in yet another
attempt to gamer a favorable decision, Lightforce USA, Incorporated ("Lightforce") has been
required to expend significant additional time and expense re-arguing issues that the Court has
already decided in this case. For the reasons contained herein, and because this Court issued
findings of facts and conclusions of law that are clearly supported by the evidence and this
Court's province to 'judge the credibility of the witnesses who come before it," Lightforce
respectfully requests that the Court deny Plaintiff's Motion.
II.

PROCEDURAL HISTORY

On August 28, 2013, this Court entered its Memorandum Re: Motion for Partial
Summary Judgment and Order Re Plaintiff's Motion for Partial Summary Judgment
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("8/28/13 Memorandum"), holding that the Company Share Offer ("CSO") is a plan governed by
the Employee Retirement Income Security Act of 1974 ("ERISA").
On August 20, 2013, Lightforce moved this Court for an order of partial summary
judgment ruling that, based upon the undisputed facts, the CSO met the statutory definition of a
"top hat" plan under ERISA. The parties fully briefed the issue, and argued their respective
provisions at a hearing before this Court on September 17, 2013.
On October 4, 2013, 1 this Court entered a Memorandum re Second Motion for
Partial Summary Judgment ("10/04/13 Memorandum") and Order re Plaintiffs Second Motion
for Partial Summary Judgment ("10/04/13 Order"). In its 10/04/13 Memorandum, the Court
concluded, "There is no genuine issue of material fact that the CSO was an unfunded 'Top Hat'
employee deferred compensation plan" and "Partial summary judgment should be entered
declaring that the CSO is a 'Top Hat' plan under ERISA, and therefore exempt from parts 2, 3
and 4 [of] ERISA."

Id., pp. 5-6. Thus, in its 10/04/13 Order, the Court entered a partial

summary judgment that "[t]he CSO agreement between the parties is a 'Top Hat' agreement
and not subject to parts 2, 3, and 4 of the Employee Retirement Income Security Act,
29 U.S.C § 1001 et seq. (ERISA)." Id., p. l. However, Plaintiff did not file a motion for
reconsideration of this Court's 10/04/13 Memorandum or its 10/04/13 Order.
On October 21, 2013, a court trial on the merits commenced, and that trial
concluded on October 31, 2013.

1

A few days before this Court ruled on Lightforce's motion for partial summary
judgment, both Plaintiff and Lightforce filed their respective pretrial memoranda. See Plaintiffs
Pretrial Memorandum, filed September 30, 2013 and Lightforce USA, Incorporated's Trial Brief,
filed October 1, 2013.
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On December 10, 2013, this Court entered its Findings of Fact and Conclusions of
Law ("Findings") and Judgment.
ill.

PLAINTIFF'S MOTION

In Plaintiff's Motion presently before the Court, Plaintiff urges this Court to
amend its Findings and to alter or amend its Judgment as to five (5) specific issues.

See

Plaintiff's Memorandum In Support of Motion for Amendment Pursuant to Rules 52(b) and
59(e) ("Pl. 52(b) and 59(e) Mem.").
First, in subsection 1 of Plaintiff's 52(b) and 59(e) Memorandum, Plaintiff asks
this Court to issue findings of fact on three (3) issues relative to the life insurance policy
purchased by Lightforce:

(a) whether the life insurance policy purchased was to meet

Lightforce's obligations under the CSO, (b) whether the life insurance policy purchased
complied with Lightforce's alleged obligation to purchase a policy that created a separate res to
pay Huber, and (c) that the cash value of the whole life policy belonged to Huber, not Lightforce,
as the owner of the policy. PL 52(b) and 59(e) Mem., p. 4. Regardless of the Court's findings on
these three (3) issues, Plaintiff asks this Court to "amend its conclusions of law to conclude that
the CSO was a funded plan and therefore was not a Top-Hat plan" and to alter its Judgment "to
reflect these findings." Id.
Second, in subsection 2 of Plaintiff's 52(b) and 59(e) Memorandum, Plaintiff
urges that "[a] finding of fact and conclusion oflaw is [sic] necessary regarding whether the term
'unsatisfactory performance' is unambiguous." Pl. 52(b) and 59(e) Mem., p. 5. In addition,
Plaintiff argues that "[i]f the Court determines that [the term] is unambiguous, a finding is
necessary to identify how this term was to be defined given the plain language of the contract,"
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but that if the term is "patently or latently ambiguous, then parol evidence should be considered
to define this term" and the Court should look to Plaintiffs [Trial] Exhibit P-2, which is an
unsigned December 19, 2000, version of the CSO. Id.
Third, in subsection 3 of Plaintiffs 52(b) and 59(e) Memorandum, Plaintiff
contends that the Court's Findings should be amended to find and conclude that: (1) Huber's
benefits under the CSO were not forfeitable because of a lack of objective criteria; (2) Huber's
employment was not terminated for unsatisfactory performance in the areas of product
development and marketing; (3) Lightforce waived any right to rely upon Huber's unsatisfactory
performance while Vice President; and (4) Huber is entitled to benefits under the CSO. Id., p. 7.
Thereafter, Plaintiff contends, "the Court's Judgment should be amended accordingly." Id.
Fourth, in subsection 4 of Plaintiffs 52(b) and 59(e) Memorandum, Plaintiff
contends that:
As Huber is entitled to benefits under the CSO, a material fact is
the value of the 30% of the goodwill of LFUSA. No finding was
made on this material issue. Huber requests that the Court amend
its Findings and Judgment to reflect the value of 30% of LFUSA' s
goodwill.

Id., p. 7.
Fifth and finally, in subsection 5 of Plaintiffs 52(b) and 59(e) Memorandum,
Huber contends that the Court erred when "[t]he Court found that Huber had not pled equitable
relief under the CSO," id., p. 7, and requests that "the Court's Findings and Judgment be
amended accordingly." Id., p. 8.
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IV.

LEGAL STANDARDS

Plaintiffs 52(b) and 59(e) Memorandum concerns issues that were decided by
this Court during summary judgment and trial.

Therefore, Lightforce contends that while

I.R.C.P. 52(b) and 59(e) may apply, this Court should also consider the applicable legal
standards under Rules l l(a)(2)(B) and 52(a).
A.

Rule 52(a) Governs Findings of Fact and Conclusions of Law In Actions
Tried Without a Jury.
Rule 52(a) provides the general standards regarding a court's issuance of findings

of facts and conclusions of law in actions tried without a jury and in decisions on motions for
summary judgment. Rule 52(a) provides in pertinent part that:
In all actions tried upon the facts without a jury ... , the court shall
find the facts specially and state separately its conclusions of law
thereon and direct the entry of the appropriate judgment . . . .
Findings of fact shall not be set aside unless clearly erroneous. In
the application of this principle regard shall be given to the special
opportunity of the trial court to judge the credibility of those
witnesses who appear personally before it.

Findings of fact and conclusions of law are unnecessary . . .
decisions of motions under Rules 12 or 56 ....
Id.

Under this standard, an appellate court reviewing a district court's findings of fact
considers "whether appropriate criteria were applied and whether the result is one that logically
follows" Shelton v. Diamond Int'! Corp., 108 Idaho 935, 938, 703 P.2d 699, 702 (1985). Thus,
our Idaho Supreme Court has held that if:
(a) the trial court makes findings of fact which are not clearly
erroneous, (b) the court applies to those facts the proper criteria
under Rule 60(b)(l) (tempered by the policy favoring relief in
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doubtful cases), and (c) the trial court's decision follows logically
from application of such criteria to the facts found, then the court
will be deemed to have acted within its sound discretion. Its
decision will not be overturned on appeal.
Shelton, 108 Idaho at 938. Applying the foregoing, where the trial court's findings of fact are
not "clearly erroneous" under I.R.C.P. 52(a) they will not be set aside. Id.
B.

Rule 52(b) Governs Motions to Amend a District Court's Findings of Fact or
Conclusions of Law.

A party to a civil action tried without a jury may move the trial court pursuant to
Rule 52(b) to "amend findings or conclusions or to make additional findings or conclusions," so
long as the motion is "served not later than fourteen (14) days after entry of the judgment." Id.
"The purpose of Rule 52(b) is to allow a court to correct manifest errors of law or fact, or
in limited circumstances, to present newly discovered evidence, but not to 'relitigate old
issues, to advance new theories, or to secure a rehearing on the merits."' Gutierrez v. Ashcroft,
289 F. Supp. 2d 555, 561 (D.N.J. 2003), quoting Soberman v. Groff Studios Corp.,
2000 WL 1253211 at *l (S.D.N.Y. 2000). In bringing a motion under Rule 52(b), "[a] party
may not attempt to introduce as 'newly discovered evidence' that which was available at trial but
not introduced . . . Nor are parties to use Rule 52(b) to allow parties to present their case under
new theories." Gutierrez, citing United States v. Local 1804-1, Intern. Longshoremen 's Ass 'n,
831 F. Supp. 167, 173 (S.D.N.Y. 1993); see also In Re Owen, 2006 WL 2548787 (Bank. D.
Idaho 2006).
A trial court's denial of a Rule 52(b) motion will not be set aside unless the
court's findings of fact are clearly erroneous.

Saint Alphonsus Medical Center v. Krueger,
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124 Idaho 501, 510, 861 P.2d 71, 80 (App. 1993) ("Denials ofl.R.C.P. 52(b) motions will not be
disturbed unless the findings of fact are clearly erroneous.").
C.

Rule 59(e) Governs Motions to Alter or Amend a Judgment.

I.R.C.P. 59(e), which is materially identical to Federal Rule of Civil
Procedure 59(e), provides that a party may seek alteration or amendment of a judgment. Relief
under Rule 59(e) is substantially similar to relief under Rule 52(a). Under Rule 59(e), "fa] party
seeking reconsideration must show more than a disagreement with the Court's decision, and
recapitulation of the cases and arguments considered by the court before rendering its original
decision fails to carry the moving party's burden." Gutierrez v. Ashcroft, 289 F. Supp. 2d 555,

561 (D.N.J. 2003) (citations omitted) (emphasis added). Such motions will only be granted
where:
( 1) an intervening change in the law has occurred, (2) new
evidence not previously available has emerged, or (3) the need to
correct a clear error of law or prevent a manifest injustice arises.
Id., citing North River Ins. Co. v. CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cir. 1995).

"Because reconsideration of a judgment after its entry is an extraordinary remedy, requests
pursuant to these rules are to be granted 'sparingly,' and only when 'dispositive factual matters
or controlling decisions of law' were brought to the court's attention, but not considered." Id.
(citations omitted).
D.

Rule ll(a)(2)(B) Governs "Reconsideration" of Interlocutory Orders Such as
This Court's Entry of Partial Summary Judgment Ruling That the CSO Is a
Top Hat Plan.

A court's grant of a motion for partial summary judgment-which by definition is
a judgment that is not fully dispositive of an entire action-is an interlocutory order. Barmore v.

LIGHTFORCE USA, INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION FOR AMENDMENT
PURSUANT TO RULES 52(b) AND 59(e) - 8

Client:3140531.4

1855

Perrone, 145 Idaho 340, 343, 179 P.3d 303, 306 (2008).

I.R.C.P. ll(a)(2)(B) governs

reconsideration of interlocutory orders. That section provides:
A motion for reconsideration of any interlocutory orders of the
trial court may be made at any time before the entry of final
judgment but not later than fourteen (14) days after the entry
of the final judgment. A motion for reconsideration of any order
of the trial court made after entry of final judgment may be filed
within fourteen (14) days from the entry of such order; provided,
there shall be no motion for reconsideration of an order of the trial
court entered on any motion filed under Rules 50(a), 52(b), 55(c),
59(a), 59(e), 59.1, 60(a), or 60(b).

However, as demonstrated later in this memorandum, the legal standard under Rule 1l(a)(2)(B)
is different from the standard under Rule 59(e).
V.
A.

ANALYSIS

This Court Correctly Held That the CSO Is a "Top Hat" Plan.

In filing this present motion, Plaintiff contends, as he has on at least three (3)
prior occasions, that all roads lead to a finding that the CSO did not meet the definition of a "top
hat" plan under ER1SA. Specifically, Plaintiff urges this Court to issue findings of fact as to
"whether the life insurance policy was purchased by LFUSA for the purpose of satisfying its
contractual obligations under the CSO." In this regard, Plaintiff asks this Court to issue three (3)
findings; specifically:
(a) [whether] the life insurance policy purchased was to meet
LFUSA's obligations under the CSO,
(b) whether the life insurance policy purchased complied with
LFUSA's obligation to purchase a policy that created a separate
res to pay Huber, and
(c) that the cash value of the whole life policy belonged to Huber,
not LFUSA, as the owner of the policy.
Pl. 52(b) and 59(e) Mem., p. 4.
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Regardless of the Court's findings on these three (3) issues, Plaintiff argues that,
after these findings are made, the Court should "amend its conclusions of law to conclude that
the CSO was a funded plan and therefore was not a Top-Hat plan. Upon these amendments, the
Judgment must be altered to reflect these findings." Id. Plaintiffs contentions are flawed for the
following three (3) reasons:
First, on October 4, 2013 (after the parties had submitted their pretrial briefs), this
Court entered an order granting Lightforce 's motion for partial summary judgment, holding that
the CSO met the statutory definition of a top hat plan under ERISA. For the reasons set forth
below, Plaintiff has not properly moved pursuant to Rule ll(a)(2)(B) for reconsideration of this
Court's interlocutory order.
Second, Plaintiff has not presented any new legal argument or evidence, and
merely recycles the exact arguments and case law previously rejected by the Court. As such,
Plaintiffs Motion is nothing more than an improper attempt by Plaintiff to relitigate issues
already decided by this Court.
Third and finally, even if this Court were to amend its Findings and conclude that
the CSO is not a top hat plan, and therefore contains one or more illegal plan provisions, the
remedy is equitable reformation-a claim neither plead nor available to Plaintiff. See
Section V.E., infra; see also Lightforce USA, Incorporated's Memorandum In Opposition to
Plaintiffs Motion to Amend Pleadings to Conform to Evidence, p. 7-11.
1.

Plaintiff has not properly moved for reconsideration of this Court's
10/04/13 Interlocutory Order.

Rule 52(a) provides that "[f]indings of fact and conclusions of law are
unnecessary ... in decisions of motions under Rules 12 or 56 or any other motion except as
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provided in Rule 4l(b)." This Court's 10/04/13 Order granting Lightforce partial summary
judgment on October 4, 2013, was entered before the Court entered its final Judgment on
December 10, 2013. It was, therefore, an interlocutory order. Barmore v. Perrone, 145 Idaho
340, 343, 179 P.3d 303, 306 (2008). Thus, if Plaintiff sought reconsideration of this Court's
10/04/13 Order, he should have moved for reconsideration under Rule l l(a)(2)(B). That rule
provides that "[a] motion for reconsideration of any interlocutory orders of the trial court may be
made at any time before the entry of final judgment but not later than fourteen (14) days after the
entry of the final judgment."

Although a motion brought under Rule 1l(a)(2)(B) may be

combined with a motion under Rule 59(e), they are distinct rules with separate legal standards.
Barmore v. Perrone, 145 Idaho 340, 344, 179 P.3d 303, 307 (2008). In Barmore, the Idaho
Supreme Court stated:
In Coeur d'Alene Mining Co. v. First National Bank of
North Idaho, 118 Idaho 812, 800 P.2d 1026 (1990), this Court
discussed the difference between a Rule 59(e) motion to amend a
judgment and a Rule 1l(a)(2)(B) motion for reconsideration of an
interlocutory order granting summary judgment:
A Rule 59(e) motion to amend a judgment is addressed to the
discretion of the court. An order denying a motion made under
Rule 59(e) to alter or amend a judgment is appealable, but only on
the question of whether there has been a manifest abuse of
discretion. Rule 59(e) proceedings afford the trial court the
opportunity to correct errors both of fact or law that had occurred
in its proceedings; it thereby provides a mechanism for corrective
action short of an appeal. Such proceedings must of necessity,
therefore, be directed to the status of the case as it existed when the
court rendered the decision upon which the judgment is based.
However, we view the function of the trial court to be different
when presented with a motion for reconsideration of an
interlocutory order pursuant to I.R.C.P. 1l(a)(2)(B). When
considering a motion of this type, the trial court should take into
account any new facts presented by the moving party that bear on
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the correctness of the interlocutory order. The burden is on the
moving party to bring the trial court's attention to the new facts.
We will not require the trial court to search the record to determine
if there is any new information that might change the specification
of facts deemed to be established.

Barmore, 145 Idaho at 344, 179 P.3d at 307 (2008) (citations and quotation marks omitted).
Under either standard, Plaintiff has failed to present new evidence or theories in
support of his contention that the CSO is funded, as that term is given meaning for purposes of
ERISA "top hat" status. See Sections 2 & 3, infra. Because this Court's conclusions were not
"clearly erroneous," Lightforce respectfully requests that this Court deny Plaintiff's Motion.

2.

Plaintiff's motion is nothing more than an improper attempt by
Plaintiff to relitigate issues already decided by this Court.

As provided herein, under Rules 59(a) and 59(e), "[a] party seeking
reconsideration must show more than a disagreement with the Court's decision, and
recapitulation of the cases and arguments considered by the court before rendering its original
decision fails to carry the moving party's burden." Gutierrez v. Ashcroft, 289 F. Supp. 2d 555,
561 (D.N.J. 2003) (citations omitted).

However, this is exactly what Plaintiff attempts to do

here, in Plaintiff's 52(b) and 59(e) Mem., where he states:
If the life insurance policy was not purchased to fulfill LFUSA's
obligations under the CSO, then the CSO cannot be deemed
unfunded. This is true because an employer cannot create an
unfunded plan by failing to fulfill an obligation to fund as per the
plan documents. See Fort Halifax Packing Co., Inc. v. Coyne, 482
U.S. 1, 18, 107 S. Ct. 2211, 2221, 96 L. Ed. 2d 1 (1987). See also
Williams v. Wright, 927 F.2d 1540, 1544 (11th Cir. 1991) and
Musmeci v. Schwegmann Giant Super Markets, et al., 159 F. Supp.
2d 329, 349 (E.D. LA 2001). Similarly, if the life insurance policy
was intended to fulfill LFUSA's obligations under the CSO but the
policy purchased did not create a res separate from LFUSA's
assets to pay benefits due Huber under the CSO, this failure of
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LFUSA to meet its obligation cannot be used to deem the plan
unfunded. See id.
On the other hand, if the life insurance policy purchased was
intended to fulfill LFUSA's obligations under the CSO and created
a separate res to pay benefits, then the CSO was funded. While the
policy was a term life policy, if Huber had died, LFUSA' s
unsecured general creditors could not have reached the policy
proceeds that were to go to either Huber's parents or Huber's wife.
LC. §§ 11-604(1)(d) and 11-604A(3); In re SportStuff Inc., 430
B.R. 170, 178 (Bank. Neb. 2010); and Downing v. Travelers Ins.
Co., 107 Idaho 511, 525, 691 P.2d 375, 389 (1984). Upon
conversion of a portion of the policy to a whole life policy, the
plan became funded because Huber was the owner of the policy.
Colarusso v. Transcaptial Fiscal Systems, Inc., 227 F. Supp. 2d
243, 254 (D. NJ 2002), citing Dependahl v. Falstaff Brewing
Corp., 653 F.2d 1208, 1214 (8th Cir. 1981) ("All whole-life
insurance policies which have cash values with premiums paid in
part by corporate contributions to an insurance firm are funded
plans. The employee may look to a res separate from the
corporation in the event a contingency occurs that triggers the
liability of the plan.") (emphasis added by Huber).
Pl. 52(b) and 59(e) Mem., p. 3.
If Plaintiffs argument looks familiar, that is because it is the exact same

argument, supported by the exact same case law, that Plaintiff has presented to this Court on at
least three (3) prior occasions.

See Plaintiffs Reply Memorandum In Support of Partial

Summary Judgment dated July 23, 2013, p. 3; Plaintiffs Memorandum In Opposition to
Lightforce USA, Incorporated's Motion for Partial Summary Judgment dated September 3, 2013
("Pl. 9/03/13 Opp. Mem."),

pp. 5-6; and Plaintiffs Pre-Trial Memorandum, dated

September 30, 2013, p. 6.
First, on July 1, 2013, Plaintiff moved this Court for summary judgment. Plaintiff
argued in his memoranda that the CSO is an ERISA plan. In his Reply Memorandum In Support
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of Partial Summary Judgment dated July 22, 2013 ("Pl. 7/22/13 SJ Mem."), Plaintiff argued that
the CSO is not a top hat plan because it is funded.
Moreover, LUSA's willful violation of ERISA's funding
requirements cannot be used as a mechanism to deny Huber his
federally protected benefits. The United States Supreme Court has
recognized that "an employer ... should not be able to evade the
requirement of [ERISA] merely by paying benefits out of general
assets." Fort Halifax Packing Co., Inc. v. Coyne, 482 U.S. 1, 18,
107 S. Ct. 2211, 2221, 96 L. Ed. 2d 1 (1987). See also Williams v.
Wright, 927 F.2d 1540, 1544 (11th Cir. 1991) ("it is equally true
that an employer's failure to meet an ERISA requirement does not
exempt the plan from ERISA coverage."); Musmeci v.
Schwegmann Giant Super Markets, et al., 159 F. Supp. 2d 329,
349 (E.D. LA 2001) ("[t]o allow an employer to violate ERISA's
pension funding mandate and then subsequently use that violation
as a shield to deny benefits, would be an absurd result given that
Congress's paramount purpose in enacting ERISA was to protect
employees.").
Pl. 7/22/13 SJ Mem. at 3.
Second, in response to Lightforce's motion for partial summary judgment
seeking-and obtaining-an order from this Court that the CSO meets the statutory definition of
a "Top Hat" plan, Plaintiff filed Plaintiffs Memorandum In Opposition to Lightforce USA,
Incorporated's Motion for Partial Summary Judgment dated September 3, 2013 ("Pl. 9/03/13
Opp. Mem."). As it related to whether the CSO was funded, Plaintiff argued:
LUSA contends that the CSO is unfunded because a
separate res was not created. In making this argument LUSA
ignores United States Supreme Court precedent which holds that
an employer cannot exempt themselves from BRISA by failing to
comply with BRISA 's funding requirements. Fort Halifax
Packing Co., Inc. v. Coyne, 482 U.S. 1, 18,107 S. Ct. 2211, 2221,
96 L. Ed. 2d 1 (1987). See also Williams v. Wright, 927 F.2d 1540,
1544 (11th Cir. 1991) ("it is equally true that an employer's failure
to meet an ERISA requirement does not exempt the plan from
ERISA coverage."); Musmeci v. Schwegmann Giant Super
Markets, et al., 159 F.Supp.2d 329, 349 (E.D. LA 2001) ("[t]o
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allow an employer to violate ERISA 's pension funding mandate
and then subsequently use that violation as a shield to deny
benefits, would be an absurd result given that Congress's
paramount purpose in enacting ERISA was to protect
employees.''). If it is determined that the CSO is unfunded and
therefore a top-hat plan, LUSA will have been allowed to violate
the provisions of ERISA so that it can avoid the vesting and
forfeiture provisions of ERISA. Such a result is absurd.
Musmeci, 159 F.Supp.2d 329,349 (E.D. La. 2001).
The foregoing notwithstanding, the CSO is funded. LUSA
took out an insurance policy on Huber that named Huber's wife,
Lori, a co-beneficiary. Exhibit A to the Declaration of Chad M.
Nicholson in Opposition to Defendant's Motion for Partial
Summary Judgment ("Nicholson Deel.''), filed concurrently
herewith. As Huber is the owner of the policy and Mrs. Huber is
a co-beneficiary, at least 50% the proceeds of the policy are not
subject to the claims of LUSA 's creditors. See LC. §§ 11604(l)(d) and 11-604A(3). Thus, despite LUSA's contention to the
contrary, the CSO can be, and has been, funded by a life insurance
policy. See, e.g., Hogan v. Kraft, 969 F.2d 142 (5th Cir. 1992)
(pension plan funded by purchase of annuity insurance policies)
and James v. Nat'! Business Systems, Inc., 924 F.2d 718 (7th Cir.
1991) (pension plan funded by whole-life insurance policies).
As noted in prior briefing, in the event of a sale of the
business, the proceeds of the sale would be the source of financing.
Exhibit 9 at§ 2 to Huber Depo. See also Dennis Depo. at 175:4-15.
In the event Huber retired or was terminated for some reason other
than "unsatisfactory performance", the source of financing was to
be either shares or the general assets of LUSA - a process which
has "routinely" been recognized by courts. Hughes v. White, 467 F.
Supp. 2d 791, 801 (S.D. Ohio 2006) (citations omitted) ("courts
have routinely held that it may be assumed that benefits are to be
paid out of the general assets of the employer.").
In sum, the CSO has been funded and therefore it cannot be
a Top Hat plan. Alternatively, if LUSA is found to have failed to
fund the CSO, LUSA's violation ofERISA's funding requirements
cannot be used to exempt it from the vesting and forfeiture
provisions of ERISA.
Pl. 9/03/13 Opp. Mem. at 5-6 (emphasis added).
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Finally, Plaintiff realleged these same arguments in Plaintiffs Pre-Trial
Memorandum, dated September 30, 2013 ("Pl. Trial. Mem."). Specifically, citing to the same
authority, Plaintiff argued:
In order to be considered a top-hat plan, the plan must be
completely unfunded. A plan may be funded by the purchase of
life insurance because the purchase of the insurance allows an
insurance company "to accumulate a fund for the eventual
payment of benefits" that is separate from the employer's general
assets. Dependahl v. Falstaff Brewing Corp., 491 F. Supp. 1188,
1195 (E.D. Mo. 1980) relevant holding affirmed by Dependahl v.
Falstaff Brewing Corp., 653 F.2d 1208, 1214 (8th Cir. 1981). In
this case, the CSO provided that upon death, ill health or
incapacitation of Huber, the goodwill payment would be "paid via
this insurance policy[.]" As such, LUSA purchased insurance
policies which designated Huber's parents or Huber's wife as coprimary beneficiaries with LUSA. As Huber's parents and/or wife
were primary beneficiaries, in the event of Huber's death, the
goodwill would be paid by an insurance company from funds
separate and apart from the general assets of LUSA.
Additionally, these insurance proceeds would not be subject to
claims of LUSA's general creditors. I.C. §§ 11- 604(1)(d) and
11-604A(3); In re SportStuff, Inc., 430 B.R 170, 178 (Bank.
Neb. 2010) (bankruptcy court does not have authority to
impair or extinguish independent contractual rights of nondebtor); See Downing v. Travelers Ins. Co., 107 Idaho 511, 525,
691 P.2d 375, 389 (1984) quoting Williston on Contacts (Third
Edition) § 369 at p. 908 ("However, upon the death of the
insured, or upon the occurrence of any other contingency or
condition which results in a claim becoming payable, a right
vests in the beneficiary which the insurer cannot defeat unless
fraud, collusion or some similar circumstance can be shown.").
Thus, LUSA will be unable to demonstrate that the CSO was
completely unfunded.
Id., p. 6 (emphasis added).
Put simply, Plaintiff has-unsuccessfully-argued the same point on three
separate occasions.

Plaintiff is simply abusing the purposes of Rules 52(b) and 59(e) by

seeking to retry the issues.

Lightforce fully briefed these issues in its July 16, 2013
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Memorandum in Opposition to Plaintiffs Motion for Partial Summary Judgment; its August 20,
2013 Memorandum in Support of Defendant's Motion for Partial Summary Judgment; and its
October 1, 2013 Trial Brief, and for the sake of brevity, incorporates those arguments herein.

3.

Plaintiff does not apply the appropriate legal standard employed by
courts to determine whether a plan is "unfunded" for purposes of
ERISA top hat status.

Even if this Court were to permit Plaintiff to take a fourth bite at the same apple,
Plaintiffs contentions still fail, for the following reasons.

a.

The holdings in Fort Halifax Packing Co., Inc. v. Coyne,
Williams v. Wright, and Musmeci v. Schwegmann do not control
whether a plan qualifies as a top hat plan under ERISA.

Plaintiff continues to cite to Fort Halifax Packing Co., Inc. v. Coyne, 482 U.S. 1,
18, 107 S. Ct. 2211, 2221, 96 L. Ed. 2d 1 (1987); Williams v. Wright, 927 F.2d 1540, 1544 (11th
Cir. 1991); and Musmeci v. Schwegmann Giant Super Markets, et al., 159 F. Supp. 2d 329, 349
(E.D. LA 2001). In so doing, Plaintiff attempts to blend two distinct legal issues into one.

Fort Halifax and its progeny of cases stand for the proposition that an employer's
"failure to meet an ERISA requirement does not exempt the plan from ERISA coverage" in the
first instance. See Williams, 927 F.2d 1540. Put differently, these cases hold that an employer
cannot avoid having its plan governed by ERISA by failing to comply with ERISA's substantive
provisions.

See Musmeci, 159 F. Supp. 2d at 347-48, citing Fort Halifax, 482 U.S. at 16,

107 S. Ct. at 2220.
The test as to whether an ERISA plan exists in the first place is whether "from
the surrounding circumstances, a reasonable person can ascertain the intended benefits, a class of
beneficiaries, the source of financing, and procedures for receiving benefits." Fort Halifax,
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Employee Retirement Income Security Act of 1974, § 2, et seq., 29 U.S.C.A. § 1001, et seq.
This Court has already held-at Plaintiffs behest-that the CSO is an ERISA plan. See the
Court's August 28, 2013, Memorandum Re: Motion for Partial Summary Judgment and Order
Re Plaintiffs Motion for Partial Summary Judgment, holding that the CSO is a plan governed by
ERISA.
Whether an ERISA plan meets the statutory definition of a "top hat" plan is a
separate legal inquiry, specifically, whether the plan "is unfunded and maintained by an

employer primarily for the purpose of providing deferred compensation for a select group of
management or highly compensated employees.'" In re Cheeks, 467 B.R. 136, 151 (Bankr.
N.D. Ill. 2012); § llOl(a)(l) (emphasis added).

If the answer is yes, then, as this Court

properly recognized, the plan is excepted from ERISA's substantive provisions governing
"plan participation, vesting, and funding of deferred compensation plans."

Id.

See also

29 U.S.C. §§ 1051(2), 1081(a)(3), 1 lOl(a)(l).
In its 10/04/13 Order this Court has already held, based on its review of the same
facts and case law, that the CSO meets the statutory definition of a top hat plan. Nevertheless,
Plaintiff attempts to reargue that the CSO is funded. Specifically, Plaintiff asks this Court to
enter findings of fact regarding:
(a) [whether] the life insurance policy purchased was to meet
LFUSA's obligations under the CSO,
(b) whether the life insurance policy purchased complied with
LFUSA's obligation to purchase a policy that created a separate
res to pay Huber, and
(c) that the cash value of the whole life policy belonged to Huber,
not LFUSA, as the owner of the policy.
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Plaintiffs Rule 52(b) and 59(e) Mem., p. 4.
As set forth in the briefing presently before this Court, while ERlSA does not
define "unfunded," several circuit courts, including the Ninth Circuit, have recognized that a plan
is unfunded where: "l) beneficiaries of the plan cannot look to a res separate from the general
assets of the corporation to satisfy their claims or 2) beneficiaries of the plan have no legal rights
greater than those of general, unsecured creditors to the assets of the employer." In re Downey

Reg'! Med. Ctr.-Hosp., Inc., 441 B.R. 120, 130 (B.A.P. 9th Cir. 2010), citing Accardi v. IT Litig.
Trust (In re IT Group, Inc.), 448 F.3d 661, 668 (3d Cir. 2006); Reliable Home Health Care, Inc.
v. Union Cent. Ins. Co., 295 F.3d 505, 513-14 (5th Cir. 2002); Demery v. Extebank Deferred

Comp. Plan (BJ, 216 F.3d 283, 287 (2d Cir. 2000); Dependahl v. Falstaff Brewing Corp., 653
F.2d 1208, 1214 (8th Cir. 1981).
The integral question is not whether, as Plaintiff claims, a life insurance policy (or
trust) is intended by the employer to fund obligations. Rather, the legal inquiry under ERISA is
"whether funds [] belonged to the Plaintiff, or whether they belonged to the corporation." In re

Cheeks, , 467 B.R. at 151. This is because, "[w]hen a deferred compensation plan qualifies as a
'top hat' plan under BRISA, that plan is treated as property of the obligor-corporation." Id. at
152 (emphasis added). As recognized in In re Cheeks:

In this case, Plaintiffs claim of right to funds in the Trust account
hinges on application of the Employee Income Retirement Security
Act of 1974 ("ERISA" or "Act"). 29 U.S.C. §§ 1101 et seq. The
issue under ERlSA is whether funds in the Trust account belonged
to the Plaintiff, or whether they belonged to the corporation,
CFMC. In bankruptcy, certain types of deferred compensation
plans, and the funds tied to them, are treated as property of the
employer's bankruptcy estate. IT Group, Inc. v. IT Corp., 305
B.R. 402, 407 (Bankr. D. Del. 2004). Other plans, however, are
treated as.trusts in which plan beneficiaries have a personal interest
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in. Id.; see also Patterson v. Shumate, 504 U.S. 753, 759-60
(1992). Thus, it must first be determined whether funds in the
Trust account created by CFMC were an asset of the company or if
the account was a trust for Plaintiff's benefit.

In re Cheeks, 467 B.R. at 151 (Bank. N.D. Ill. 2012).
In determining whether a plan is "unfunded" for ERISA purposes, courts have
focused on two closely related questions. First, whether the corporation separated funds from its
general assets to pay plan benefits. IT Group, Inc., 448 F .3d at 667. Second, whether plan
beneficiaries have a legal right greater than that of a general unsecured creditor to the
corporation's assets. Id.

b.

Lightforce did not separate funds from its general assets to pay
Huber.

First and foremost, the simple fact that a life insurance policy is purchased or a
trust created to satisfy an employer's obligations pursuant to a "top hat" plan does not
automatically mean that the plan is funded. 2 In fact, the establishment of an irrevocable trust is a

eply Memorandum In Support of Motion for Summary Judgment, filed September 10,
2013, at 10-11, citing Godina v. Resinall Intern., Inc., 677 F. Supp. 2d 560, 573 (D. Conn. 2009)
(rejecting plaintiff's argument that a plan was funded because the employer had purchased life
insurance policies on the lives of the plan beneficiaries); Belsky v. First Nat'/ Life Ins. Co., 818
F.2d 661 (8th Cir. 1987) (life insurance policy did not render plan a funded plan); Belka v. Rowe
Furniture Corp., 571 F. Supp. 1249, 1252 (D. Md. 1983) (Top Hat plan held to be unfunded
where life insurance policy would fund the employer's liability only in rare instances; and,
ordinarily, the company would pay the benefits out of its general assets); Nw. Mut. Life Ins. Co.
v. Resolution Trust Corp., 848 F. Supp. 1515 (N.D. Ala. 1994) (where plan participants could not
look to the life insurance policies owned by company to pay their retirement benefits, the plan
was unfunded); DOL Advisory Opinion 92-13A, Op. Dep't Labor 92-13 A, 1992 WL 112914
(May 19, 1992) (employer's establishment of "rabbi trust," designed to invest primarily in
employer stock, is considered "unfunded" for the purposes of "top hat" plan exemptions under
sections 4(b)(5), 201(2), 301(a)(3) and 401(a)(l) of Title I of the Employee Retirement Income
Security Act of 1974 (ERISA)) (emphasis added); DOL Advisory Opinion 89-llA, Op. Dep't
Labor 91-16 A, 1991 WL 60254 (Apr. 5, 1991) (a Top Hat plan will not be deemed to be
"funded" solely because a "rabbi trust" is maintained in connection with such plan).
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common and accepted method for an employer to set aside funds to satisfy obligations under top
hat plans without usurping the plan's top-hat status.
This exact issue has been dealt with in bankruptcy. See, e.g., In re Cheeks, 467
B.R. 136, 151-54 (Bankr. N.D. Ill. 2012); IT Group, Inc. v. IT Litig. Trust, 448 F.3d 661,665 (3d
Cir. 2006).

The issue in In re Cheeks was whether the corporation's executive deferred

compensation plan was a "top hat" plan and therefore property of the debtor corporation's estate.
The plaintiff argued that the plan was not a top hat plan because it was funded. Specifically, the
employee argued that the employer set up a trust in plaintiff's name held with two checks for
$100,000 and therefore the plan could not be "unfunded." The bankruptcy court disagreed,
recognizing that:
The existence of that Trust account is not dispositive, however. As
explained by a Panel of the Third Circuit, "An employer may set
aside deferred compensation amounts in a segregated fund or
trust without jeopardizing a plan's 'unfunded' status if the fund
or trust remains 'subject to the claims of the employer's creditors
in the event of insolvency or bankruptcy. "' IT Group, Inc. v. IT
Litigation Trust, 448 F.3d 661, 665 (3d Cir. 2006) (quoting David
J. Cartano, Taxation of Compensation & Benefits § 20.05[D], at
731 (2004)). The most common mechanism used by employers to
set aside funds to pay deferred compensation is the "rabbi trust." IT
Group, Inc. v. IT Litigation Trust, 448 F.3d at 665. This type of
trust is "an irrevocable trust for deferred compensation. Funds held
by the trust are out of reach of the employer, but are subject to the
claims of the employer's creditors in the event of bankruptcy or
insolvency."

In re Cheeks, 467 B.R. at 153 (emphasis added).
The evidence presented at trial, consistent with the evidence presented at the
summary judgment stage, is that Lightforce' s president and sole shareholder never set aside any
dedicated fund for Plaintiff. Here, there is no dispute that under any scenario, the $1 million life
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insurance policy taken out by Lightforce belonged to Lightforce. It is equally true that the
$1 million life insurance policy was a term insurance policy that had no res or accumulation of
benefits. While evidence was presented that Huber, without authority or approval, converted
$250,000 into a whole life policy, the evidence also established that Huber did not consider
himself to be the owner of any accumulated res. In fact, Huber made a point of testifying and
introducing evidence that following his termination of employment, he promptly paid the cash
value of the $250,000 whole life policy to Lightforce.
Now, Huber attempts to use this same evidence to usurp the CSO's top hat status
under ERIS A, seeking a finding "that the cash value of the whole life policy belonged to Huber,
not LFUSA, as the owner of the policy." Because no funds have ever been segregated or set
aside by Lightforce or Ray Dennis for Huber, this Court should deny Plaintiff's Motion.
4.

Assuming, arguendo, that Plaintiff could establish that LFUSA had
set aside funds-which it did not-Huber cannot establish a legal
right greater than that of a general unsecured creditor to the
corporation's assets.

Here, "[e]ven if it could be argued that [insurance] funds in this case were
segregated from [LFUSA's] general assets, Plaintiff still could not establish any proprietary
interest in the [insurance] funds because Plaintiff did not treat the funds as his property for tax
purposes." In re Cheeks, 467 B.R. at 154. As the bankruptcy court in In re Cheeks concluded:
Determination of the "funded" or "unfunded" status of a deferred
compensation plan requires an examination of the surrounding
facts and circumstances, including its status under non-ERISA law.
IT Group, Inc., 305 B.R. at 407. Several courts to have considered
the issue found it appropriate to consider the tax consequences of
the deferred compensation plan at issue. See, e.g., IT Group, Inc.,
448 F.3d 661, 668-69 (3d Cir. 2006); Reliable Home Health Care,
Inc. v. Union Central Ins. Co., 295 F.3d 505 (5th Cir. 2002). The
Fifth Circuit Opinion quoted a holding by a District Court Judge in
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that Circuit, stating, "a 'plan is more likely than not to be
regarded as unfunded if the beneficiaries under the plan do not
incur tax liability during the year that the contributions to the
plan are made.'" Reliable Home Health Care, Inc., 295 F.3d at
514. The rationale for this test looks to basic tax rules. In general,
when an employer exchanges assets with an employee in return for
services, any assets received by the employee are taxed as income
to the employee. Schroeder v. New Century Holdings, Inc., 387
B.R. 95, 109 (Bankr. D. Del. 2008). However, simultaneous
exchange of services for compensation is not required for taxation
purposes. Id. When compensation is made available to an
employee without substantial restrictions on the employee's
control over the funds, the employee is deemed to have
constructively received those funds and must include their value in
gross income calculations. Id. Deferred compensation plans get
around this rule if they are "unfunded." Id. With "unfunded" plans,
the employee is not taxed on the compensation until she or he
actually receives the deferred amount because "the employee may
never receive the money if the company becomes insolvent." IT
Group, Inc., 448 F.3d 661, 665 (3d Cir. 2006). This is because the
funds are available to the creditors of the company.
In this case, Plaintiff introduced no evidence that he paid taxes
on funds in the Trust account. This is at odds with Plaintiff's
contention of his proprietary interest in those funds. However,
this is quite consistent with the conclusion that funds in that
account were property of CFMC, not of the Plaintiff.
In re Cheeks, 467 B.R. at 154 (Bankr. N.D. Ill. 2012) (emphasis added).

This result makes sense. As recognized by the Court in Musmeci (a case relied
upon on by Plaintiff), "other courts, including the Supreme Court, have recognized the
interrelatedness of ERISA and the tax code and the advantages of maintaining consistency
between like provisions of ERISA and the tax code." Musmeci v. Schwegmann Giant Super
Markets, 159 F. Supp. 2d 329, 343 (E.D. La. 2001), citing Hughes Aircraft Co. v. Jacobson, 525

U.S. 432, 442-43 n. 4, 119 S. Ct. 755, 762-63, 142 L. Ed. 2d 881 (1999) (bolstering the
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conclusions of the court by pointing out their consistency with treasury regulations promulgated
for income tax purposes).
In this case, Huber never reported, as taxable income, any benefit under the CSO.

As such, Plaintiff's argument fails the second part of the analysis. Applying the foregoing, it is
abundantly clear that this Court correctly held that the CSO was unfunded.
B.

This Court's Findings Are Sufficient to Establish That Plaintiff Was
Terminated for "Unsatisfactory Performance."
In subsection 2 of Plaintiff's 52(b) and 59(e) Memorandum, Plaintiff urges that

"[a] finding of fact and conclusion of law is [sic] necessary regarding whether the term
'unsatisfactory performance' is unambiguous." See Pl. 52(b) and 59(e) Mem., at 5. Consistent
with his prior contentions, Plaintiff urges that regardless of the finding, Plaintiff could not have
been terminated for unsatisfactory performance. This is because, Plaintiff claims, "If the Court
determines that [the term] is unambiguous, a finding is necessary to identify how this term was
to be defined given the plain language of the contract" and if the term is "patently or latently
ambiguous, then parol evidence should be considered to define this term" and the Court should
look to Exhibit P-2, the unsigned December 19, 2000, version of the CSO. Id.
Plaintiffs request fails because Plaintiff did not raise the issue of whether the
forfeiture clause was ambiguous at trial or in any pre-trial briefing. Moreover, as discussed,

infra, this Court's Findings support its legal conclusion that a reasonable employer would have
found Huber's conduct (fraud, belittlement of other employees, and disruptive behavior) to
constitute unsatisfactory performance.
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1.

Plaintiff did not raise the issue as to whether the forfeiture clause was
ambiguous at trial or in pre-trial briefing.

As Plaintiff recognizes in his briefing, "[a] trial court is required to make factual
findings on all material issues [presented] to the Court." Pl. 52(b) and 59(e) Mem., p. 2. At no
time prior to filing his current post-trial memorandum has Plaintiff raised an issue as to whether
or not the term "unsatisfactory performance" was ambiguous. See, e.g., Plaintiff's Pre-Trial
Memorandum, filed September 30, 2013, outlining the material issues presented at trial. Rather,
Plaintiff-citing to a single 1985 decision-argued that the term lacked "objective criteria" to
judge the reasonableness of the forfeiture clause. Id. See also 9/03113 Opp. Mem., p. 7 (citing
Huber's Reply Memorandum in Support of Motion for Partial Summary Judgment, filed on
July 23, 2013, for the proposition that "any forfeitability provision in the CSO is unenforceable
given the lack of objective criteria establishing what is 'unsatisfactory performance."') (citation
omitted).

2.

Plaintiff's application of Idaho substantive law is incorrect.

In his current briefing, Plaintiff urges this Court to apply Idaho's substantive law
despite the fact that ERISA "top hat" plans are governed by the federal common law. See
Plaintiffs Pre-Trial Memorandum (Section II.A.4), p. 10 (stating that "[w]hile top-hat plans are
not subject to the vesting provisions of ERISA, top-hat plans are subject to the enforcement
provisions of ERISA, which includes federal contract common law," and that "Top-hat plans are
contracts subject to unilateral contract analysis."). As provided herein, under either federal or
Idaho state law, this Court applied the correct legal standard to the issue presented-i.e., whether
Huber's employment was terminated for "unsatisfactory performance."
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principle of law regarding unilateral contracts (both under state and federal common law) that
performance is considered part and parcel of a services contract.

C.

This Court's Findings Support Its Conclusion That a Reasonable Employer
Would Have Found Huber's Conduct (Fraud, Belittlement of Other
Employees, and Disruptive Behavior) to Constitute Unsatisfactory
Performance.
In subsection 3 of Plaintiffs 52(b) and 59( e) Memorandum, Plaintiff contends

that the Court's Findings should be amended to find and conclude that:
(1) Huber's benefits under the CSO were not forfeitable because of
a lack of objective criteria, (2) Huber's employment was not
terminated for unsatisfactory performance in the areas of product
development and marketing, (3) LFUSA waived any right to rely
upon Huber's unsatisfactory performance while Vice President,
and (4) Huber is entitled to benefits under the CSO.
Id. at 7. Thereafter, ''the Court's Judgment should be amended accordingly." Id.

In the same vein as Plaintiffs argument that the CSO is unfunded, Plaintiff's
argument that Huber is entitled to benefits under the CSO is misplaced because (1) Huber has
failed to introduce new evidence or legal theories in support of his motion, (2) this Court applied
the correct legal standard.

1.

Huber has failed to introduce new evidence or legal theories in
support of his motion.

The forfeiture clause of the CSO provides that "If Jeff Huber elects to leave
voluntarily, or employment is terminated due to unsatisfactory performance, then all goodwill is
lost." Plaintiff argued at three (3) separate occasions prior to trial-and again at closing- that
this Court should apply pre-ERISA law to determine whether the forfeiture clause is enforceable
and that under pre-ERISA law, Lightforce has failed to establish objective criteria that Huber
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was terminated for "unsatisfactory performance."

See Pl. 09/03/13 Opp. Mem., p. 7 and

Plaintiffs September 30, 2013 Pre-Trial Memorandum, pp. 11-12.
First, in Plaintiffs Memorandum in Opposition to Lightforce USA, Inc.' s Motion
for Partial Summary Judgment, which memorandum is dated September 3, 2013, Plaintiff
argued:
[A]s was discussed in detail in Huber's Reply Memorandum in
Support of Motion for Partial Summary Judgment, filed on July 23,
2013, any forfeitability provision in the CSO is unenforceable
given the lack of objective criteria establishing what is
"unsatisfactory performance." Hollenbeck v. Falstaff Brewing
Corporation, 605 F. Supp. 421 (E.D.Mo. 1985). As Huber fully
performed under the CSO and no objective criteria establishes
what constitutes "unsatisfactory performance", the CSO is
fully vested and not subject to forfeiture.
Pl. 09/03/13 Opp. Mem., p. 7 (emphasis added).
Plaintiff advanced the same arguments in his Pre-Trial Memorandum:

In light of the federal common law presumptions against
forfeiture, forfeiture clauses in BRISA plans have been subjected
"to a rigorous reasonableness test as a matter offederal common
law whenever the substantive non-forfeiture provisions of ERISA
are not applicable." Hollenbeck v, Falstaff Brewing Corporation,
605 F. Supp. 421, 428 (E.D.Mo. 1985). As such, forfeiture
clauses must contain "some objective criteria by which the Court
can judge whether fa] defendant's invocation of a forfeiture
clause is reasonable." Id. at 434. It is the employer's burden to
satisfy the court that a forfeiture provision has been reasonably
applied. Amory v. Boyden Assoc., Inc., 434 F, Supp. 671, 673 n.2
(S.D. NY 1976). Trial of this matter will demonstrate that the
forfeiture clause of the CSO does not contain any objective criteria
which the Court can utilize to determine if LUSA's invocation of
the clause is reasonable. As such, the forfeiture clause is
unenforceable as a matter oflaw.
Id. at 11-12. Later in Plaintiffs Pre-Trial Memorandum, Plaintiff argued:
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Assuming that the Court determines that the CSO forfeiture
clause is valid and enforceable, LUSA must establish that the
actual reason for the termination of Huber's employment was
unsatisfactory performance, Hollenbeck, 605 F. Supp. at 435,
LUSA must also establish that the alleged unsatisfactory
performance was a performance deficiency that LUSA did not
waive. O'Day v. McDonnell Douglas Helicopter Co., 191 Ariz.
535, 959 P.2d 792, 796 (Ariz. 1998) ("if the employee can
demonstrate that the employer knew of the misconduct and chose
to ignore it, then he will defeat the employer's attempted use of the
after-acquired evidence defense oflegal excuse."). The evidence to
be presented to the Court will demonstrate that Huber adequately
performed and that his employment was not terminated for some
reason other than unsatisfactory performance.
Plaintiffs Pre-Trial Memorandum, p. 12.
Finally, Plaintiff again attempted to argue these same points during closing
argument. Not surprisingly, Plaintiff offers the exact same argument, and relies exclusively on
the same pre-ERISA case, in bringing Plaintiffs Motion.

a.

PlaintifPs continued reliance on Hollenbeck v. Falstaff is
inappropriate.

Plaintiff continues to rely exclusively on a 1984 decision rendered in

Hollenbeckv. Falstaff Brewing Corp., 605 F. Supp. 421 (E.D. Mo. 1984), in support of his
contention that this Court should apply the law as it existed pre-enactment of ERISA. Such a
contention is akin to an argument that a court in a discrimination case under the American with
Disabilities Act ("ADA") should apply the law as it existed before the ADA was enacted. Such a
contention is absurd.
Pre-ERISA, it was possible for a corporation to deny its executives any retirement
benefits under so-called "bad boy" clauses. See Flynn v. Savings & Profit Sharing Plan, 558 F.
Supp. 861, 865 (N.D. Tex. 1982) (a case cited by the Hollenbeck court). In Flynn, the bad boy
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clause at issue provided that "an employee terminated by the [employer] for dishonesty forfeited
any interest in the Profit Sharing Plan other than his own contributions." Flynn, 558 F. Supp. at
864.

The court in Flynn held that "even if plaintiff did have a vested interest under the

Retirement Plan, the Bank would have treated such interest as forfeited when plaintiff was
dismissed due to his acts of dishonesty." Id. at 865.
Post-ERISA, two separate legal standards apply.

Graham, 2007 WL 1806174 (E.D. Mich. 2007).

See, e.g., United States v.

In Graham, the court rejected a former

executive's anti forfeiture claims regarding top hat plans, concluding:
The Employee Retirement Income Security Act ["ERISA"]
normally prohibits forfeiture of accrued or vested benefits,
however this prohibition normally does not apply to 'top hat' plans
such as the SERP and ASSP because these plans are exempt from
those prohibitions. The prohibition against forfeiture and "anticutback" measures is codified in Part 2 of ERISA. 29 U.S.C.
§ 1053, 1054. 29 U.S.C. § 1051(2) exempts "top hat" plans from
Part 2 of ERISA.

Graham, 2007 WL 1806174 at *2.
Unlike top hat plans, traditional pension benefit plans are subject to the antiforfeiture rules. Top hat plans, on the other hand, are expressly exempted. Decisions following
enactment of ERISA, and specifically, those dealing with top hat plans, recognize that "[t]he
failure of ERISA to provide nonforfeitability coverage to Top Hat plans is not an 'interstice'
because it is the result of a deliberate decision to let executives use their positions of power to
negotiate such protection for their plans on their own." Bryan v. Pep Boys-Manny, Moe & Jack,
CIV.A. 00-1525, 2001 WL 752645 at *4 (E.D. Pa. June 29, 2001), citing Bidga v. Fishbach,
898 F. Supp. 1004, 1016 (S.D.N.Y. June 8, 1995), ajf'd, 101 F.3d 108 (2d Cir. 1996). "Since

ERISA intentionally omits Top Hat plans from its nonforfeitability protection, federal
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common law may not be used to create nonforfeitability protection under ERISA. "

Id.

(emphasis added); see also Tyco Int'!, Ltd. v. Kozlowski, 756 F. Supp. 2d 553 (S.D. N.Y. 2010)
("Without a clear nonforfeiture provision, under federal common law, an employer is entitled to
withhold top hat plan benefits accrued during the period of a beneficiary's disloyalty.").
Even if this Court were to look to Falstaff and the federal common law as it
existed before enactment of the substantive provisions of ERISA, Huber would still not be
entitled to benefits. The standard employed by the court in Fa/staff was one of reasonableness.
Under pre-ERISA common law, "in order to prevent abuse of bad boy clauses, employers must
prove that plaintiff was actually fired because of some impropriety that would breach the
business sensibilities of a hypothetical 'reasonable' businessman." Falstaff, 605 F. Supp. at 43435. In the case at bar, this Court applied such a reasonableness test, finding that: "A reasonable
person would find that Huber's actions as vice-president (failing to address production issues),
management style, demeanor, and unprofessional treatment of LFUSA employees collectively
amount to unsatisfactory performance."). Findings, p. 11. Any question as to whether Huber's
impropriety would breach the business sensibilities of a hypothetical "reasonable" businessman
should be dispelled by the Court's finding that: "The deceit on Huber's part amounts to wilful
misconduct, is a serious breach of company policy and procedure, and is fraudulent behavior."
Findings, p. 7. This finding was just one example of why Huber was terminated. Id.

2.

This Court applied the correct legal standard.

This Court's findings support the legal conclusion that a reasonable employer
would have found Huber's conduct (fraud, belittlement of other employees, and disruptive
behavior) to constitute unsatisfactory performance. As identified in Lightforce's trial brief, in
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top hat plans, "[a] condition precedent contemplates the performance of some act ... upon which
the obligation to perform the contract is made dependent."

Keen v. Bovie Med. Corp.,

2013 WL 1899791, citing Seaside Cmty. Dev. Corp. v. Edwards, 573 So. 2d 142, 145 (Fla. 1st
DCA 1991). Without substantially complying with the condition precedent, one to whom a duty
is owed cannot recover for the obligor' s breach of contract. Id. The federal common law makes

See also

clear that a condition of satisfaction applies to the obligee's performance.

RESTATEMENT (SECOND) OF CONTRACTS§ 228, cmt. a (providing that a condition of satisfaction
typically relates to the obligee's performance as to which the obligor is to be satisfied). Under
these circumstances, the use of the term "satisfaction" or "complete satisfaction" requires the
exercise of good faith and fair dealing. Id. See also City of Beverly Hills v. Village of Velda,
925 S.W.2d 474, 476 (Mo. Ct. App. 1996) (in context of services contract, termination "for
cause" is a "performance-based standard"). This comports with Idaho substantive law:

Where a contract includes a provision requiring performance to
the satisfaction of a party, or similar language, and the level or
quality of performance is not otherwise spelled out, a party may
reject the performance by the other party, upon grounds of
dissatisfaction, only where a reasonable person in the same
situation would find the performance unsatisfactory.
IDJI 6.12 (emphasis added); see Cheney v. Jemmitt, 107 Idaho 829 (1984).
In this case, Plaintiff's continued satisfactory performance was a condition of his
right to any goodwill.

This Court properly concluded that "the test is whether or not a

reasonable person would find Huber's performance to be unsatisfactory." Findings, p. 10. This
Court's Findings support its conclusion that Huber's employment was terminated because of
"unsatisfactory performance" in spades.

Specifically, this Court found that Huber lied to
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Lightforce's board. See Findings, p. 7. In holding that Huber's deceit amounted to willful
misconduct and fraudulent behavior, the Court stated:
Huber knew that his unfilled orders were unreasonably high and
the time to fill orders was unreasonably long. Even so, Huber
ordered his finance manager and sales manager prepare false
reports indicating that LFUSA did not have significant problems
producing sufficient products to fill customer's orders.
Huber was unaware that some of the LF A's advisors,
Sherratt, and Dennis knew the truth about the significant problems
with LFUSA's production. Huber was given the opportunity to be
truthful. However, Huber not only continued to conceal the
business's problems, but continued to have his finance manager
file false reports with Sherratt.
This deceit on Huber's part amounts to willful
misconduct, is a serious breach of company policy and
procedure, and is fraudulent behavior ....

Findings, pp. 6-7 (emphasis added).
In addition, this Court stated in its Findings:
Plaintiff's exhibit P-31 is a letter from Sherratt to Huber.
That letter is a follow up to the July 31st letter/contract and sets
forth some of the reasons for Huber's termination. Those stated
reasons include: Huber's inability to promote an open and
transparent organization regarding accurate reporting and factual
information sharing with LFA's board of advisors, including
Huber's directing staff members to alter information to be given to
the board; directing the finance manager to falsify open order
figures and falsify a subsequent report to support Huber's previous
false report to the board regarding unfilled orders; and Huber's
demeanor, management style and way of treating staff members
that created a hostile working environment such that significant
members of the OMG and staff were threatening to quit if Huber
remained with LFUSA.
Huber often berated, belittled, and harassed employees.
He micromanaged all phases of LFUSA and did not allow the
department managers to properly perform their responsibilities.
Dennis tried to address Huber's dictatorial management style by
installing a group management system where Huber would be
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director of research and development and be on the same
management level as all of the other department managers. The
department managers (OMG) would meet and make joint
decisions. Huber did not cooperate with the OMG and continued
to interfere with other departments. Dennis then removed Huber
as the department manager for research and development and
removed Huber from the OMG. The OMG then began to function
as a group, but Huber continued to try and exercise influence
over the other departments and continued to be hostile to other
employees.
Huber's demeanor and management style were
unprofessional and directly interfered with the business
operation of LFUSA.
Huber's actions in managing LFUSA as its vice-president
were also unprofessional. As indicated previously LFUSA had a
significant production problem at the end of June, 2010. Unfilled
orders were excessive. Rather than address the issue by examining
what needed to be done to increase production to meet the
incoming orders and reduce the time needed to fill orders, Huber
directed staff members to present false data to LFA's board of
advisors to make it look like there was no production problem.
Huber consistently hid information from LFA 's board if
he did not feel that it reflected favorably on himself.

The timing of Huber's termination from LFUSA was
dictated by the other employees' threats that they would quit if
Huber remained with LFUSA. However, the actual reasons for his
termination were an accumulation of factors summarized in the
August 3, 2011 letter (Plaintiffs exhibit P-3 1).

*

*

*

A reasonable person would find that Huber's actions as
vice-president (failing to address production issues),
management style, demeanor, and unprofessional treatment of
LFUSA employees collectively amount to unsatisfactory
performance.

Findings, pp. 10-11 (emphasis added).
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What is more, this Court found that Huber's deceit "masks the bigger problem
that Huber was not doing his job as vice-president and manager of LFUSA. " Findings, p. 7.
This is because, as this Court noted, "If he had been doing his job he would have addressed these
production problems so that an unreasonable delay in filling orders would not continue. Delays
in filing orders are a significant business problem and can result in the loss of customers."
Findings, p. 7. This was not the only reason for Huber's termination. See Findings, p. 6. As the
Court found:
Huber was ultimately terminated from LFUSA after the other
employees of LFUSA threatened to quit if Huber was involved in
any way with LFUSA after July 31, 2011. Those employees'
opinions of Huber were based upon his insulting and demeaning
manner when dealing with fellow employees, his direct orders to
department managers to falsify records and conceal information
from LF A's board of advisors and Dennis, his interference with the
OMG, and his micromanagement of the various departments of the
business.
Id.

3.

Lightforce was not required to prove that Huber's employment was
terminated for unsatisfactory performance in the areas of product
development and marketing.

Top hat plans are required to "be construed as a whole, and the specific language
of each provision should be interpreted in the context of the whole." Kemmerer v. ICI Americas,
Inc., 842 F. Supp. 138, 142 (E.D. Pa. 1994), citing Alexander v. Primerica Holdings, Inc.,

967 F.2d 90, 93 (3rd Cir. 1992). In this case, the CSO required Huber's "long term employment
and loyalty." Plaintiff's [Trial] Exhibit P-1, p. 1 (emphasis added). While the CSO required that
Huber succeed in product development and marketing, it also expressly provided that "Jeff
Huber to maintain his focus and business interests in LFUSA." Id. The record is replete with
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evidence that Huber breached his duty of loyalty to Lightforce, engaged in fraud and willful
misconduct, and that he failed to do his job. See, e.g., Findings at 7 ("As the person running
LFUSA it was Huber's responsibility to be aware of problems with production. If he had been
doing his job he would have addressed the production problems so that an unreasonable delay
in filling orders would not continue.

Delays in filling orders are a significant business

problem and can result in the loss of customers." Id. (emphasis added). The evidence further

established that "[a]fter Huber's termination from LFUSA additional employees were hired,
another production shift was implemented, and a night shift was started, which resolved the
problems with unfulfilled orders and lead times between an order being placed and filled." Id.,
at 3.
4.

The evidence did not support a finding that Lightforce waived
Huber's past misconduct.

The evidence does not support a finding that Lightforce "waived" Huber's
misconduct. Rather, the evidence established that after Lightforce became aware that Huber
directed senior managers to falsify year-end reports, "Huber was given the opportunity to be
truthful."

Findings, p. 7.

"However Huber not only continued to conceal the business's

problems, but continued to have his finance manager falsify reports with Sherratt." Id. This
Court also found that "Dennis and Sherratt tried to address the problems at LFUSA and still keep
Huber as an employee." Id., at 11. "Huber was removed from the position of vice-president and
made a member of the OMG. When that did not solve all the problems Huber was removed
from the OMG, but not fired." Id. "Huber was ultimately terminated from LFUSA after the
other employees of LFUSA threatened to quit if Huber was involved in any way with LFUSA
after July 31, 2011. Those employees' opinions of Huber were based upon his insulting and
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demeaning manner when dealing with fellow employees, his direct orders to department
managers to falsify records and conceal information from LFA's board of advisors and
Dennis, his interference with the OMG, and his micromanagement of the various departments
of the business." Findings, p. 6 (emphasis added).

These findings evidence that Lightforce attempted to address Huber's conduct,
going as far as to entirely restructure the corporation to find Huber a place. However, Huber
continued to interfere with the OMG, tried to micromanage various departments, and interfered
with business operations.
D.

Huber Did Not Present Sufficient Evidence At Trial to Establish Damages.

"The burden is upon the plaintiff to prove not only that it was injured but that its
injury was the result of the defendant's breach; both amount and causation must be proven with
reasonable certainty." Griffith v. Clear Lakes Trout Co., Inc., 143 Idaho 733, 740, 152 P.3d 604,
611 (2007). "Reasonable certainty" does not mean that damages need to be proven with
"mathematical exactitude," but it does require a plaintiff to prove that damages are not merely
speculative. Id. Plaintiff has not met his burden. Plaintiff offered a single, disputed damage
calculation-approximately $3.6 million, taking into account Lightforce's profits during a period
where Plaintiff was not performing any services for Lightforce.

When this Court asked

Plaintiff's damages expert, David Cooper, a straightforward question as to what the damages
calculation would be if the date of damage was August 1, 2011, Plaintiff's expert waffled,
refused to provide a straightforward answer, and attempted to impose a higher growth rate
(increasing the growth rate from 10% to 20-30%). Here, because Huber is not entitled to relief
under the CSO, the issue is moot.

Additionally, Huber has failed to satisfy his burden of
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establishing damage to a reasonable certainty. If this had been a jury trial~ the jury, upon finding
no liability under the CSO~ would not have been asked to make a finding as to damages. When
the plaintiff has failed to establish liability, the issue of damages is not material.

E.

Huber Is Not Entitled To Equitable Relief.

As more thoroughly discussed in Lightforce USA Incorporated's Memorandum In
Opposition to Plaintiffs Motion to Amend Judgment to Include Prejudgment Interest, filed
concurrently herewith and incorporated herein, Plaintiff is not entitled to equitable relief tmder
ERISA because: (1) Plaintiff did not adequately plead a claim for equitable relief and did not
provide sufficient notice to this Court or Lightforce as to what equitable claims Plaintiff pleads,

and (2) Plaintiff has failed to present evidence establishing the elements necessary for a finding

of estoppel, reformation, or surcharge--the only equitable relief available under ERISA.
VI. CONCLUSION
For the reasons set forth herein, Lightforce respectfully requests that the Court
deny Plaintiff's Motion.

DATED this 31st day of December, 2013.
MOFFA1i, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

{.

By____..,::::::.~~~~. ..!_.,£.....f+~~-~
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Attorneys for Defendant
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MEMORANDUM IN OPPOSITION TO PLAINTIFF'S MOTION FOR AMENDMENT
PURSUANT TO RULES 52(b) AND 59(e) to be served by the method indicated below, and
addressed to the following:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(x) Electronic Mail

Facsimile (208) 336·9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State ofldaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

LIGHTFORCE USA, INCORPORATED'S MEMORANDUM IN
OPPOSITION TO PLAINTIFF'S MOTION FOR AMENDMENT
PURSUANT TO RULES S2(b) AND S9(e) - 38
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. Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETI, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
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ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DECLARATION OF MONIKA
LENIGER-SHERRATT IN
OPPOSITION TO PLAINTIFF'S
MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST

Defendant.

MONIKA LENIGER-SHERRATT declares and states as follows:

DECLARATION OF MONIKA LENIGER-SHERRATT IN OPPOSITION
TO PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST - 1

Client3140434.1

1886

~

.DEPUTY

1.

I am making this declaration in opposition to the Plaintiff's Motion to

Amend Judgment to Include Prejudgment Interest filed by Jeffrey Edward Huber ("Mr. Huber"
or "Plaintiff').
2.

I am now and have been since 2009 employed by Lightforce Australia as

the Group General Manager for all of the businesses owned by Ray Dennis, including the
Defendant Lightforce USA, Incorporated ("Lightforce") and I make this declaration on the basis
of my personal knowledge as such.
3.

On February 7, 2011, I presented to Mr. Huber and witnessed Mr. Huber

sign the Deed of Non Disclosure, Non Competition and Assignment ("NDA") that has been
marked as Plaintiff's [Trial] Exhibit P-22 and bates numbered as NF00336-346.
4.
heading "3.

I prepared that portion of the NDA appearing at NF000341-42 under the

Part 2 - Non Competition" (the "Non Competition Provisions") including but not

limited to Section 3.2 of the NDA, which provides:
In the event that the employee is terminated for any reason other
than performance related issues (as defined) and/or summary
dismissal (as defined), the employer will pay the employee an
amount congruent with the base salary at the time of termination
for the period as stipulated in 3.1 in accordance with 3.2.1 and
3.2.2.
5.

In preparing the Non Competition Provisions of the NDA, I did not intend

and Lightforce did not intend to pay Mr. Huber, under any circumstances, an amount congruent
with his annual base salary as a single lump sum, either on the date of the termination of his
employment with Lightforce or on any other date. In preparing the Non Competition Provisions
of the NDA, my intention and Lightforce's intention was that if Lightforce was required to pay
Mr. Huber an amount congruent with his final base salary under the NDA, that payment would

DECLARATION OF MONIKA LENIGER-SHERRATT IN OPPOSITION
TO PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31st day of December, 2013, I caused a true
and correct copy of the foregoing DECLARATION OF MONIKA LENIGER-SHERRATT
IN OPPOSITION TO PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST to be served by the method indicated below, and addressed to
the following:
Jeff R. Sykes

Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200

Boise, ID 83702

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(x) Electronic Mail

Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

DECLARATION OF MONIKA LENIGER-SHERRATT IN OPPOSfflON
TO PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST- 4

Cllen\:3140<l34.1

1889

12/3 1/ 2013 15:35 FA X 2083855384 2

141001/007

MOFFA TT THOMA S

F!LED
CLERK OF D12Ti\lCT COURT
CL :.:1\l..,_','//1,.,..::R r1.)!Jt. TY

_,,BY___ _

Gerald T. Husch, ISB No. 2548
Andrea J, Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385~5384

gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

NIGHTFORCE OPTICS,

DECLARATION OF GERALD T.
HUSCH IN OPPOSITION TO
PLAINTIFF'S MOTION TO AMEND
JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST

Defendant.
GERALD T. HUSCH declares and states as follows:
1.

I am making this declaration in opposition to the Plaintiff's Motion to

Amend Judgment to Include Prejudgment lntere~t filed by Jeffrey Edward Huber ("Mr. Huber''
or ''Plaintiff').

DECLARATION OF GERALD T, HUSCH IN OPPOSITION TO
PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST - 1
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I am one of the counsel of record herein for the Defendant, Lightforce

USA1 Incorporated, and I am making this declaration of the basis of my personal knowledge as
such.

3.

Attached hereto as Exhibit A are true and correct copies of the cover page

and pages 149 and 150 of the Deposition of Jeffrey Edward Huber taken by me on or about

May 14. 2013.
I certify and declare lUlder penalty of perjury pursuant to the law of the State of

Idaho that the foregoing is true and correct.
DATED this 31st day of December, 2013.

DECLARATION OF GERALD T. HUSCH IN OPPOSITION TO
PLAINTIFF,S MOTION TO AMEND JUDGMENT TO INCLUDE
PRE.nJDGMENT INTEREST 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 31st day of December, 2013, I caused a true
and correct copy of the foregoing DECLARATION OF GERALD T. HUSCH IN
OPPOSITION TO PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST to be served by the method indicated below, and addressed to
the following:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffm
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile
(x) Electronic Mail

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

DECLARATION OF GERALD T. HUSCH IN OPPOSITION TO
PLAINTIFF'S MOTION TO AMEND JUDGMENT TO INCLUDE
PREJUDGMENT INTEREST - 3
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Jeffrey Bdward Buber
150
l

2

Q.

And that was the twelve-month post employment

non competition provision?

3

A.

Right.

4

Q.

Well, this is one that only -- Exhibit 15 is a

5

non competition provision that would only apply during

6

the employee's employment.

7

document like that?

8
9

A.

I

Do you recall signing a

don't recall signing it.

I

do recall, like I

said, there wera multiple versions and multiple

10

discussions over a course of a lot of time over all

11

these non competition agreements, and maybe I was

12

required to sign something while the other document that

13

was finally given to me later that explained that there

14

was remuneration or payments to be made during a

15

twelve-month period, but obviously that was still being

16

worked on because there is a document out there that

17

shows that that was agreed to.

18

company I had to be bound by a twelve-month period of

19

not competing against the company, but I would also get

20

paid during that time if I honored that agreement.

21

there's a document that exp1ains that.

22

That if I left the

Why this is signed, there's no date on it.

And

So,

23

again, I'm at a clisadvantage here being able to remember

24

back that long ago and three or four different versions

25

of what we have here.

But! remember signing a document
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Gerald T. Husch,. ISB No. 2548
AndreaJ. Rosholt, ISB No. 889S
MOFFATT, THOMAS, BARRETT, ROCK &
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101 S. Capitol Blvd,, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,

a Washington corporation, doing business as
NIGHTFORCE OPTICS,

LIGIITFORCE USA, INC, 'S REPLY
MEMORANDUM IN SUPPORT OF ITS
MOTION FOR ATTORNEY FEES AND
COSTS

Defendant.

I.

INTRODUCTION

Lightforce USA, Incorporated e•Lightforce") avoided all liability under the
Company Share Offer (''CSO") and defeated Plaintiff's claims for treble damages. "Avoiding

LIGHTFORCE USA, INC.'S REPLY MEMORANDUM IN SUPPORT
OF ITS MOTION FOR AITORNEY FEES AND COSTS - 1

Olien\::3145884.1
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enuous'' based on communications from
court found the argument ..more than a little dising
ed to voluntarily terminate their
Plaintiffs to the employer indicating that they intend
tiffs' conduct is clearly culpable and
employment. The court in Feinstein found that the "plain
Plain tiff attem pts to misconstrue the
some strongly suggests bad faith." The same is true here,
Plain tiff's condu ct is culpable at best and
record in order to gain himse lf a mone tary advantage.
Lightforce respectfully submits denotes bad faith on the

2.

part of Huber.

Huber's Ability to Satisfy an Award.

of attorney fees and
In support of his contention that he cannot satisfy an award
costs, Plain tiff filed the Declaration of Jeffrey E.

Huber In Opposition to Defendant's Motion for

ration of Gerald T. Husc h in Support
Attor neys' Fees and Costs, See however, the Secon d Decla
("Sec ond Husc h Declaration"), filed
of Lightforce~s Motio n for Attorney Fees and Costs
Huber claim s that he anticipates taking a
concurrently herewith. Specifically, in his declaration
annual compensation will be $60,000,
positi on with Kahles, USA and that in this position his
00 per year. See Hube r Dec. ,, 2. Hube r
reduced by "estim ated" out of pocket expen ses of $20,0

has not substantiated this claim by filing under seal a copy of any

offer of emplo ymen t or signe d

he received any sort of
employment contract. Nor has Hube r indicated wheth er
wheth er he will receiv e health benefits for himse lf and
for 2014. See Hube r Dec.

signing bonus or

his wife, an item of expense Huber claim s

,r 10 ( identifying monthly health insurance premiums of $420.00 for

2013 1 which increased to $600.00 per mont h in 2014).
ed to him, that his only
Hube r further contends that other than the $180,000 award
a 1986 Suzuki Samurai, a four whee ler
assets are a 2007 Toyo ta Tundra, a 2006 Hond a CRV,
and a side-by-side ATV.

See Hube r Dec., ,i 9.

Trans porta tion Department C'IDT")

Recent records requests from the Idaho

reveal that Huber omitted the following assets from his
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r; a 2006 RBO; a 2007 Toyota FJC; a 2008
declaration: a 1969 Mustang; a 1983 ROR A traile
Ex. B, In addition, presently in Hub er's nam e
HUSQ Motorcycle. See Husch Repl y Dec., 14,
t
2006 Easy Loader Trailer, a 2006 Hom e Buil
are three trailers that are in Hub er's name: a

Trailer, and a 2008 CBQT Trailer. Id.,
than genuine in his declaration.
As to real property holdings, Huber was less
hom e
Huber claims that the tax assessed value of his

was $230,000. While this is technically

of his land 29.75 acres, currently assessed at
true, Hube r omits from his Declaration the value
are liste d as agriculture exempt. See Husc h
$44,205.00, and the fact that of the 29.75 acres, nine
rwater County Asse ssor' s records for Hub er's
Reply Dec,, Ex. A, attaching a copy of the Clea
percent of an airport hanger, as well as a fifty
hom e and land. In addition, Huber owns thirty

percent interest in real property.
Plaintiff, it is at least plausible
Base d on the foregoing incomplete supplied by
nable award of attorney fees. In any event,
that Plain tiff has enough assets to satisfy a reaso
award based on Huber's ability to pay is an
Lightforce respectfully submits that apportioning an

of Shockley v. A.lyeska Pipeline Serv. Co., 130
optio n available to this Court. See, e.g., Estate
oyer ten perc ent of the requested fees). In this
F.3d 403, 408 (9th Cir. 1997) (awarding empl
a
er has the present ability to satisfy at least
case, Lightforce respectfully submits that Hub
er's claims under the CSO.
portion of Lightforce•s attorney fees related to Hub

Engaging in
Awarding Fees Will Deter Other Executives From
.Fraudulent and Deceitful Conduct.
an awar d of attorneys' fees woul d
This factor requires courts to consider whether
ar conduct in the future, Feinstein v. Saint,
serve the objectives of BRISA by deterring simil
this Court to find in its favor as it relates to the
2012 WL 4364641. Lightforce strongly urges
3.
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third factor-deterrence. In bringing this action, Plaintiff does not) and cannot, seek to benefit
anyone but himself.

ht fact, Plaintiff attempte d--and continues to attempt -to advance

own
arguments that Plaintiff should be entitled to $3.6 million despite and as a result of his
misconduct. Here, Huber was the only person ever offered the CSO.

4,

Huber Sought To Benefit Only Himself.

In bringing his action under ERISA) Huber sought to benefit only himself. If-as
have
Huber claimed --the CSO is nothing more than a. traditional BRISA plan, then it would

been subject to the minimum participation, vesting. benefit accrual and funding roles.

Put

or
differently 1 the plan would have been one that could not discriminate as to participation

benefits in favor of highly compensated employee, like Huber and would have been required to
es should
be available to all qualifying employees. Yet Huber did not argue that other employe
.
have shated in the CSO {thus reducing his benefit), but rather Huber sought to benefit himself.
.
.
(9th Cir.
See e.g. Simonta v. Glendale Nissanllnfiniti DisabiHty Plan, 608 F.3d 1118, 1121-22
2010).
5.

The Relative Merits of the Parties' Positions Favors An Award of
Fees.

As to the fifth and final factor, which is the relative merits of the parties'

positions, all that needs to be said is that "[t]he merits of the case are boroe out by the results."
(D, Idaho
Brasley v. Fearless Farris Serv. Stations, Inc., l:08-CV-173-BLW, 2010 WL 4867359

Nov. 23, 2010).

C.

Lightforce's Fees and Costs Are Reasonable.
I
Much of Plaintiff s argument concerning Lightforce s fees and costs is addressed

in Lightforce's initial memorandum. and the Husch Affidavit, filed Decemb er 24, 2013. As such,

LIGHTFORCE USA, INC. 'S REPLY MEMORANDUM IN SUPPORT
OF ITS MOTION FOR ATTORNEY FEES AND COSTS· 8
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much of the fees and costs complained of by Plaintiff will not be re-stated herein. However with
regard to Plaintiff's attack regarding Lightforce's,use ofTsongas Litigation Consulting as well as
the fees related to paralegal Tiffiny Hudak, Lightforce responds as follows.
In this Court's Findings of Fact and Conclusions of Law, this Court recognized
that "During his employment with LFUSA Huber was consistently rude, demeaning, and
insulting to employees." Id., p. 4.

'

As such, several of Lightforce's most significant trial

witnesses, having worked under Mr. Huber (and reportedly having been abused, harassed and
intimidated by Mr. Huber for years), were afraid of Mr. Huber and vezy reluctant to testify at
trial. Husch Reply Dec., , 5. One of those witnesses suffered such angst that he was simply
unable to testify despite Tsongas Litigation Consulting's best efforts, and defense counsel was
forced not to call him as a trial witness. Id. Toe use of Tsongas Litigation Consulting was
reasonable and necessary to enable these witnesses to overcome their fear of testifying at trial in
front of Mr. Huber. Id.
Finally, Plaintiff's contention that this Court should deny Ms. Hudak's fees has no
merit.

As supported by Lightforce's billing entries, Ms. Hudak was responsible for the

marshalling and initial review of all documents ·and discovery. including conducting privilege
review and redaction and preparation of discovery responses.

Ms. Hudak also facilitated

preparation of witnesses for depositions and trial and interviewed non-company witnesses. Both
before and during trial1 Ms. Hudak was responsible for the compilation and management of
exhibits, at counsel's direction. Ms. Hudak even met with and assisted Plaintiff's counsel with
trial preservation video deposition designations during the trial.

Ms. Hudak's efforts saved

Lightforce thousands of dollars.

LIGHTFORCE USA, INC.'S REPLY MEMORANDUM IN SUPPORT
OF ITS MOTION FOR ATTORNEY FEES AND COSTS - 9 ,
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Ill.

CONCLUSION

Based on the foregoing; Lightforce respectfully submits that it is entitled to an
award of attorney fees and costs under both state and federal law.

DATED this 3rd day of January, 2014.
MOFFA'IT, THOMAS, BARRE'IT, RocK&
FIELDS, CHARTERED

·

r.

~L_

By~
G ~T~usch- CJe Finn~
Attorneys for Defendant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of January, 2014, I caused a true and
correct copy of the foregoing LIGHTFORCE USA, INC.'S REPLY MEMORANDUM IN
SUPPORT OF ITS MOTION FOR ATIORNEY FEES AND COSTS to be served by the
method indicated below, and addressed to the following:

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP,

LLP

755 W. Front St., Suite 200
Boise~ ID 83702

( ) Ovemight Mail
(x) Facsimile

Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J, Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail
(x) Facsimile

LIGHTFORCE USA, INC. 'S REPLY MEMORANDUM IN SUPPORT

OF ITS MOTION FOR ATTORNEY FEES AND COSTS • 11
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FILED
CLERK OF DISTRIC T cou:n

ct t:ARW.\'ftr. cou1.;Tv /

~-.,
. , l ~'jI
' .~'

...,

-_;;

"''
/' r .
, : • : : ;·· )

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DECLARATION OF GERALD T.
HUSCH IN SUPPORT OF
LIGHTFORCE USA, INC.'S REPLY
MEMORANDUM IN SUPPORT OF ITS
MOTION FOR ATTORNEY FEES AND
COSTS

Defendant.

GERALD T. HUSCH declares and states as follows:
1.

I am making this declaration in support ofLightforce USA, Inc.'s Reply

Memorandum in Support of its Motion for Attorney Fees and Costs.

DECLARATION OF GERALD T. HUSCH IN SUPPORT OF LIGHTFORCE USA,
INC.'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION FOR ATTORNEY
FEES AND COSTS - 1
Client:3149846. 1

1906

2.

I am one of the counsel of record herein for the Defendant, Lightforce

USA, Incorporated ("Lightforce"), and I am making this declaration of the basis of my personal
knowledge as such, except as otherwise stated.
3.

Attached hereto as Exhibit A is a true and correct copy of what I, upon

information, believe to be the real property assessment from the Clearwater County Assessor for
property owned by Jeffrey E. Huber located at 9190 LWR Fords Creek Road, Orofino, Idaho.
4.

Attached hereto as Exhibit B are true and correct copies of what I, upon

information, believe to be motor vehicle records for Jeffrey E. Huber from the Idaho
Transportation Department.
5.

In Plaintiff's Memorandum in Opposition to Defendant's Motion for

Attorney Fees and Costs, at p. 13, Plaintiff contends that Lightforce' s use of Tsongas Litigation
Consulting was a wholly unnecessary cost.

Several of Lightforce's most significant trial

witnesses, having worked under Mr. Huber (and reportedly having been abused, harassed and
intimidated by Mr. Huber for years), were afraid of Mr. Huber and very reluctant to testify at
trial. One of those witnesses suffered such angst that he was simply unable to testify despite
Tsongas Litigation Consulting's best efforts, and I was forced not to call him as a trial witness.
The use of Tsongas Litigation Consulting was reasonable and necessary to enable these
witnesses to overcome their fear of testifying at trial in front of Mr. Huber.
Ill
I II
II I
II I

DECLARATION OF GERALD T. HUSCH IN SUPPORT OF LIGHTFORCE USA,
INC.'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION FOR ATTORNEY
FEES AND COSTS - 2
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I certify and declare under penalty of perjury pursuant to the law of the State of
Idaho that the foregoing is true and correct.
DATED this 3rd day of January, 2014.

DECLARATION OF GERALD T. HUSCH IN SUPPORT OF LIGHTFORCE USA,
INC.'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION FOR ATTORNEY
FEES AND COSTS-3
c11e11t:311se46.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3rd day of January, 2014, I caused a true and
correct copy of the foregoing DECLARATION OF GERALD T. HUSCH IN SUPPORT OF
LIGHTFORCE USA, INC.'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION
FOR ATTORNEY FEES AND COSTS to be served by the method indicated below, and
addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W, Front St., Suite 200

( ) U.S. Mail~ Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Boise> ID 83 702
Facsimile (208) 336-9712
Attorneys/or Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District> State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-23 76

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

DECLARATION OF GERALD T. HUSCH IN SUPPORT OF LIGHTFORCE USA,
INC.'S REPLY MEMORANDUM IN SUPPORT OF ITS MOTION FOR ATTORNEY
FEES AND COSTS -4
c111n1:314DB.4a.1
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Idaho Transportation Department - Motor Vehicle Title and Registration Records Search

Page 1 of2

Idaho Transportation Department
Jlfliidl
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335380
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY E

4324 LOWER FORDS
OROFINO

ID 83544

2. Title Information:
Title Number: 022008696
Uenholder:

Lienholder(s): 0

Dealer:
Issued:

07/30/2002

Recorded:
Printed:

07/16/2002
07/30/2002

3. Vehicle Information:
VIN: 9R02H190069
Year: 1969
Weight: 000000
Odometer: O
Brand:

Make: FORD
Length:

Body: 2D
Width:

Odometer Status: Exempt

Model: MUS
Color: BLU
Description:
Odometer Date:

Release of Liability
Transaction Date:
Delivery Date:

08:15 AM on 06/26/2008
06/13/2008

Buyer Information
ROELFSEMA, BARRY
135 PLEASANT VALLEY CROSSRD
ARMSTRONG BC 00000 0000
Seller Information

1911
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Idaho Transportation Department - Motor Vehicle Title and Registration Records Search

Page 2 of2

HUBER, JEFFREY E
4324 LOWER FORDS
OROFINO JD 83544 0000

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M·F 8:00 am-5:00 pm Mountain Time]

Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): {208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TIY: (208) 334-4458
About Us

I Traveler Services I

OMV

I

Projects

I

News And Info

I

Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID83707-1129
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Idaho Transportation Department

01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335426
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box 829
Boise, ID 83701
This is the motor vehicle title record you requested. lf you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208} 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER. JEFFREY EDWARD
HUBER, LORI LEE

OR

9190 LOWER FORDS CREEK RD
OROFINO
10 83544
2. Title Information:
Title Number: G89036547
Lienholder:

Lienholder(s): 0

3. Vehicle Information:
VIN: 1K322AK13DB238032
Year: 1983
Make: RORA
Body: CT
Length: 23
Weight: 000000
Width: 08
Odometer Status: Exempt
Odometer: 0
Brand:

Dealer:
Issued:
Recorded:
Printed:

6060
08/08/2011
08/03/2011
08/08/2011

Color: CRM
Model: TL
Description:
Odometer Date:

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50

1913
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Idaho Transportation Department - Motor Vehicle Title and Registration Records Search

Page 2 of2

Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our online services you may complete this OMV customer survey.
Division of Motor Vehicles
[M·F 8:00 am-5:00 pm Mountain Time]
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: {208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I Traveler Services I OMV I

Projects

I

News And Info

I

Privacy & Security

Idaho Transportation Department

3311 W. State Street· P.O. Box7129
Boise, ID 83707-1129
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Idaho Transportation Department

. lfi@iAI
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335422
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY EDWARD

9190 LOWER FORDS CREEK RD
OROFINO
ID 83544
2. Title Information:
Title Number: 122010330
Lienholder:

Lienholder(s): 0

3. Vehicle Information:
VIN: JS4JC51VXG4107222
Year: 1986
Make: SUZI
Body: LL
Weight 000000
Length:
Width:
Odometer: O
Odometer Status: Exempt
Brand:

Dealer:
Issued:
Recorded:
Printed:

08/31/2012
08/21/2012
08/31/2012

Model: SAM
Color: BLU
Description: SAMURAI
Odometer Date:

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet
Request Certified Packet

($8.50)
($15.50)

Request Certified History Packet
title search

Page2 of2

($22.50)

I registration search

In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time)
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208} 334-8663
Vehicle/Vessel Dealer Licensing: {208} 334-8681
TDD/TIY: (208) 334-4458
About Us I Traveler Services

I

OMV

I

Projects

I

News And Info I Privacy & Security

Idaho Transportation Department
3311 W. State Street · P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department
.11ifii31
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335414
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY E

4324 LOWER FORDS CREEK RD
OROFINO
1083544
2. Title Information:
Title Number: 062000796
Lien holder:

Lienholder(s): 0

3. Vehicle Information:
VIN: 2BVEPCH196V000237
Make: BOMB
Body: MV
Year: 2006
Length:
Width:
Weight: 000000
Odometer Status: Actual
Odometer: 1
Brand:
Release of Liability
Transaction Date:
Delivery Date:

Dealer:
Issued:
Recorded:
Printed:

01/25/2006
01/18/2006
01/25/2006

Model:ATV
Color: YEL
Description: OTLDRMX
Odometer Date: 11/04/2005

10:18AM on 12/19/2011
12/16/2011

Buyer lnformation
LIGHTFORCE USA. INC
336 HAZEN LANE
OROFINO ID 83544 0000
Seller Information
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HUBER, JEFFREY E
4324 LOWER FORDS CREEK RD
OROFINO ID 83544 0000

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our online services you may complete this OMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) _334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I Traveler SeIVices

J OMV

I

Projects

I

News And Info

I Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department

.11i¥H31
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335423
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, JD 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department. Motor Vehicle Records Desk at {208) 334-8773. Our fax number is {208) 334-8542.
1. Owner Information:
HUBER, LORI LEE
OR
HUBER. JEFFREY EDWARD
9190 LOWER FORDS CRK RD
OROFINO
ID 83544
2. Title Information:
Title Number: 122011920
Lien holder:

Lienholder{s): 0

3. Vehicle Information:
VIN: JHLRD78976C034440
Year: 2006
Make: HOND
Body: LL
Weight: 000000
Length:
Width:
Odometer: 95474
Odometer Status: Actual
Brand:

Dealer:
Issued:
Recorded:
Printed:

0101
10/15/2012
09/20/2012
10/15/2012

Model: CRV
Color: GLD
Description: 4WDSE
Odometer Date: 08/24/2012

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties. without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time}
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TIY: (208) 334-4458
About Us

I Traveler Services I OMV I Projects I News And Info I Privacy & Security
Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department
tliMUM
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335415
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, JD 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFF
OR
HUBER, LORI
4324 LOWER FORDS CRK RD
OROFINO
ID 83544
2. Title Information:
Title Number: 062008073
Lienholder:

3. Vehicle Information:
VIN: RBOXX544D606
Year: 2006
Weight: 000000
Odometer: O
Brand:
Release of Liability
Transaction Date:
Delivery Date:

Lienholder(s): 0

Body: BO
Make: RBO
Length: 19
Width:
Odometer Status: Exempt

Dealer:
Issued:
Recorded:
Printed:

06/29/2006
06/12/2006
06/29/2006

Model: BT
Color: CAM
Description: FALCON
Odometer Date:

04:55 PM on 05/28/2013
05/28/2013

Buyer Information
MONTANA DEPT OF NATURAL RESO
1371 RIMTOP DRIVE
BILLINGS MT 59105 0000
Seller Information
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HUBER.JEFF
4324 LOWER FORDS CRK RD
OROFINO ID 83544 0000

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time}
Administration: (208) 334-4443
Driver Services: {208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates}: (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I

Traveler Services

I

DMV

I

Projects

I News And Info I Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department
.. - 1JiMk91
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335425
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box 829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY EDWARD
OR
HUBER, LORI LEE
9190 LOWER FORDS CREEK RD
OROFINO
ID 83544
2. Title Information:
Title Number: A072015149
Uenholder:

Lienholder(s): 0

3. Vehicle Information:
VIN: 3JBEPCH117J000018
Year: 2007
Make: CANA
Body: MV
Weight: 000806
Length:
Width:
Odometer: 2850
Odometer Status: Actual
Brand:

Dealer:
Issued:
Recorded:
Printed:

08/10/2011
08/05/2011
08/10/2011

Model: ATV
Color: YEL
Description: OUTMAX
Odometer Date: 07/15/2011

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet ($8.50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search
In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]

Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: {208) 334-8663
Vehicle/Vessel Dealer Licensing: (208} 334-8681
TDD/TIY: (208) 334-4458
About Us

I

Traveler Services

I OMV I Projects I

News And Info

I

Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box7129
Boise, ID 83707-1129
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Idaho Transportation Department
.iliMII
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID#1335416
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY E
OR
HUBER, LORI L
4324 LOWER FORDS
OROFINO
ID 83544 0000
2. Title Information:
Title Number: 063054686
Lienholder:

Lienholder(s): 0

3. Vehicle Information:
VIN: JTEBU11F170017076
Year: 2007
Make: TOYT
Body: LL
Weight: 000000
Length:
Width:
Odometer: 123
Odometer Status: Actual
Brand:

Dealer:
Issued:
Recorded:
Printed:

0540
07/05/2006
03/25/2009
03/25/2009

Model: FJC
Color:
Description:
Odometer Date: 06/02/2006

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request Certified Packet

($8.50)
($15.50)

Request Certified History Packet
title search
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($22.50)

I registration search

In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time)
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/ITY: (208) 334-4458
About Us

I Traveler SeIVices I DMV I Projects I News And Info I Privacy & Security
Idaho Transportation Department
3311 W. State Street · P.O. Box 7129
Boise, ID 83707-1129

1926
https://www .accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=titleview&Su... 1/2/2014

Idaho Transportation Department - Motor Vehicle Title and Registration Records Search

Page 1 of2

Idaho Transportation Department
... Jlilti31
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335418
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY E

9190 LOWER FORDS CREEK RD
OROFINO
ID 83544 0000
2. Title Information:
Title Number: 072012052
Lienholder:

Lienholder(s): O

3. Vehicle Information:
VIN: 5TBDV541X7S472208
Year: 2007
Make: TOYT
Body: PK
Weight: 000000
Length:
Width:
Odometer Status: Actual
Odometer: 28
Brand:

Dealer:
Issued:
Recorded:
Printed:

0540
08/17/2007
07/16/2012
07/16/2012

Model: TUN
Color: WHI
Description: CREW4WD
Odometer Date: 07/24/2007

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet ($8 .50)
Request Certified Packet ($15.50)
Request Certified History Packet ($22.50)
title search I registration search

In order to improve our on line services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time)
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TIY: (208) 334-4458
About Us

I Traveler Services I

DMV

I

Projects

l

News And Info

I

Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department

. lfi\Filll
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335419
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFF

4324 LOWER FORDS CREEK RD
OROFINO

ID 83544

2. Title Information:
Title Number: 086014691
Lien holder:

Lienholder(s): O

3. Vehicle Information:
VIN: ZKHAFENB98V402170
Year: 2008
Make: HUSQ
Body: MC
Weight: 000000
Length:
Width:
Odometer: 1
Odometer Status: Actual
Brand:

Dealer:
Issued:
Recorded:
Printed:

3027
06/18/2008
06/03/2008
06/18/2008

Model: CYL
Color: RED /WHI
Description: SM450
Odometer Date: 05/22/2008

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet ($8.50)
Request Certified Packet {$15.50)
Request Certified History Packet ($22.50)
title search I registration search
In order to improve our online services you may complete this OMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
OVerlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): {208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us I Traveler Services I OMV I Projects I News And Info I Privacy & Security

Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department

iJi§iidl
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335421
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle title record you requested. If you need further information, please contact the Idaho
Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 334-8542.
1. Owner Information:
HUBER, JEFFREY EDWARD

4324 LOWER FORDS CREEK
OROFINO

ID 83544

2. Title Information:
Title Number: 112013517
Lienholder:

Lienholder(s): 0

3. Vehicle Information:
VIN: 4XAJT87A2CB437426
Year: 2012
Make: POLS
Body: UV
Weight: 000000
Length:
Width:
Odometer: 1
Odometer Status: Actual
Brand:

Dealer:
Issued:
Recorded:
Printed:

8070
11/08/2011
11/03/2011
11/08/2011

Model: UTV
Color: RED
Description: RZR
Odometer Date: 09/22/2011

No Release of Liability found for this title.
Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
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Request History Packet ($8.50)
Request Certified Packet {$15.50)
Request Certified History Packet {$22.50)
title search I registration search

fn order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]
Administration: {208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: {208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I Traveler Services I

OMV

I

Projects

I

News And Info

I

Privacy & Security

Idaho Transportation Department
3311 W. State Street · P.O. Box 7129
Boise, ID 83707-1129
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Idaho Transportation Department
cl#iidl
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335462
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box 829
Boise, ID 83701
This is the motor vehicle registration record you requested. If you need further information, please contact the
fdaho Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208} 3348542.
1. Owner Information:
HUBER, JEFF
OR
HUBER, LORI

4324 LOWER FORDS CRK RD
OROFINO
ID 83544 0000
2. Registration Information:
License Plate: 635BJW
Sticker Number: 1512028740
Expire Date: 12/31/2015

Reg Type: TB
Tran Type: CORRECTION
Tran Date: 06/12/2006

3. Vehicle Information:
Title Number:
VIN: 1ZEAAAMD36A022045
Year: 2006
Make: EZLD
Color: SILVER

Body:BT
Description:

Sub: TRL

Options:

Model: TL

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this infonnation but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50

Request Certified Packet ($15.50)
title search I registration search

https://www.accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&Su...
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Idaho Transportation Department - Motor Vehicle Title and Registration Records Search
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In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Tiine]
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I Traveler Services I

OMV I Projects I News And Info I Privacy & Security
Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID83707-1129

https://www .accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&Su...
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Idaho Transportation Department

:JiiiGI
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335463
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box829
Boise, ID 83701
This is the motor vehicle registration record you requested. If you need further information, please contact the
Idaho Transportation Department, Motor Vehicle Records Desk at {208) 334-8773. Our fax number is (208) 3348542.
1. Owner Information:
HUBER, JEFF

4324 LOWER FORDS CRK RD
OROFINO
ID 83544 0000
2. Registration Information:
License Plate: 699UTD
Sticker Number: 1512028542
Expire Date: 12/31/2015

Reg Type: UT
Tran Type: NEW
Tran Date: 08/29/2006

Sub: TRL

Options:

3. Vehicle Information:
Title Number:
VIN:
Year: 2006
Color: TAN

Make: SPCN

Body: UT
Description:

Model: TL

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50

Request Certified Packet ($15.50)
!itle search I registration search

https://www .accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&S u. ..
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In order to improve our online services you may complete this DMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]
Administration: {208) 334-4443
Driver Services: {208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208} 334-8663
Vehicle/Vessel Dealer Licensing: {208) 334-8681
TDD/TTY: {208) 334-4458
About Us

I Traveler Services I OMV I Projects I News And Info l Privacy & Security
Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129

https://www.accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&Su...
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Idaho Transportation Department

'liMNI
01/02/2014
Tiffiny Hudak
Access Idaho MVR Document ID #1335464
Moffatt Thomas Barrett Rock & Fields, Chtd.
P.O. Box 829
Boise, ID 83701
This is the motor vehicle registration record you requested. If you need further information, please contact the
Idaho Transportation Department, Motor Vehicle Records Desk at (208) 334-8773. Our fax number is (208) 3348542.
1. Owner Information:
HUBER, JEFF

9190 LOWER FORDS CRK ROAD
OROFINO
ID 83544 0000
2. Registration Information:
License Plate: 883UZH
Sticker Number: 883UZH
Expire Date: 12/31/2014

Reg Type: UT
Tran Type: NEW
Tran Date: 02/21/2013

Sub: TRL

Options:

3. Vehicle Information:
Title Number:
VIN: 4JUBU101X8N032201
Year: 2008
Make: CBQT
Color: SILVER

Body: UT
Description: AUT610

Model: TL

Section 49-203 Idaho Code prohibits the release of personal information contained in driver and vehicle records to
unauthorized parties, without express written consent of the individual the information pertains to. As an
authorized requester you may receive this information but you may not re-release or re-sell it.
Fees Paid:
Inquiry

7.00

Purchased through Idaho.gov Price 8.50
Request Certified Packet ($15.50)
title search I registration search

https://www.accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&Su...
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In order to improve our online services you may complete this OMV customer survey.
Division of Motor Vehicles
[M-F 8:00 am-5:00 pm Mountain Time]
Administration: (208) 334-4443
Driver Services: (208) 334-8735
Motor Carrier: (208) 334-8611
Overlegal Permits: (208) 334-8420
Port of Entry: (208) 334-8688
Vehicle Registrations (Special Plates): (208) 334-8649
Vehicle Titles: (208) 334-8663
Vehicle/Vessel Dealer Licensing: (208) 334-8681
TDD/TTY: (208) 334-4458
About Us

I Traveler Services I OMV I Projects I News And Info I Privacy & Security
Idaho Transportation Department
3311 W. State Street· P.O. Box 7129
Boise, ID 83707-1129

https://www.accessidaho.org/secure/itd/mvr/search.html?SubscriberFormstep=regview&Su...
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EXHIBIT B

1939

Parent Parcel Number

Property Address
9190 LWR FORDS CRK RD
Neighborhood
Rural Area 1 - Year 3
3301
Prope·rty Class
131 - Residential on Cat 10
131
TAXING DISTRICT INFORMATION
18
Jurisdiction
001
Area
11800
District
Routing Number 3301

of

2

TRANSFER OF OWNERSHIP

HUBER, JEFFREY E
9190 LWR FORDS CRK RD
OROFINO, ID 83544-6386

l?ARCEL NUMBER
RP36N02E360004A

Printed 01/02/2014 Card No. I

Tax ID 3838-01

OWNERSHIP

ADMINISTRATIVE INFORMATION

131

9190 L WR FORDS CRK RD

HUBER, JEFFREY E

RP36N02E360004A

Date
HAYNES, MARSHALL A

03/26/200)

SEC 36 36N 2E
S 1/2 NE S OF CO RD
LESS Ti2148

so

Doc I: 186349

RESIDENTIAL
v:ALUATION RECORD
Assessment Year
Reason for Change
VALUATION
Market Value

L

B
T

01/01/2007

01/01/2008

01/01/2009

. 01/01/2010

01/01/2011

01/01/2012

01/01/2013

SY Reval

SY Reval

2)

SY Reval
44317
299864
344181

23

Value Update

Value Update

45112
259076
304188

46833
252990
299823

44205
230382
274587

39364
195207
234571

-=-3--=6-4-4~5--------.::Sb445
173203
173203
209648
209648

Site Description
Topography:

LAND DATA AND CALCULATIONS

Public Utilities:
Measured
Soil !D Acreage
-or-orActual Effective
Frontage Frontage
Rating

Street or Road:
Neighborhood:

Land Type

------

zoning:
Legal Acres:
29.7500

1 LOT/AC EXCESS OVER l AC
O - l GOOD
2 LOT/AC
3 TSBAMENITIES
WASTE ACRES
4 CAT 19
6 CAT 3 DRY AG

POOR

POOR
GOOD
APSW
WASTE
3-llA

18.7500
l. 0000

o.o

1. 0000
9.0000

Table
Effective
Depth

Prod. Factor
-orDepth Factor

-or-

Square Feet
1.00
1.00
1.00
1.00
1.00

Base
Rate
306.00
19632.00
15900.00
0.00
304.00

306.00
19832.00
15900.00
0.00
304.00

DN10: FINAL WORKSHEET 2010
RYlO: 2010 REVIEW YEAR

Influence
Factor

Extended
Value

Adjusted
Rate

5737
19832
15900
0
2736

Value

sv

5737
19832
15900
0
2736

Supplemental Cards
TRUE TAX VALUE

1940

FARMLAND COMPUTATIONS
Parcel Acreage
[-]
81 Legal Drain NV
82 Public Roads NV [-]
[-J
NV
83 UT Towers
(-J
9 Homesite(sl
91/92 Excess Acreage[-]
TOTAL ACRES FARMLAND
TRUE TAX VALUE

29,7500

44205

Measured Acreage
Average True Tax Value/Acre
TRUE TAX VALUE FARMLAND
Classified Land Total
(+)
Hornesite (s) Value
Excess Acreage Value (+)
Supplemental Cards
TOTAL LAND VJU,'(1£

44205

RP36N02E360004A
Property Class: 131
9190 LWR FORDS CRK RD

IMPROVEMENT DATA
PHYSICAL CHARACTERISTICS

1 bedroom in loft
~~~-37~~---,
Wd Dk.(296'RFX
IN -CLASS
~-'
19

Style:
83 Log Complex
Occupancy: Single family - Owner
Story Height:
Finished Area:
Attic:
Basement:

:ROOFING

Material:
Type:
Framing:
Pitch:

1.0
1807
None
None

i'T1':25
C~ncl

R

FLOORING

EXTERIOR COVER
Log solid

1.0

Log

Finished Rooms
Bedrooms

1807 Crawl
450 Loft

25

-c-

(§

1
1sFr

C

19

(882)

5.7

l. 0

ACCOMMODATION$

30

2

@,

.r=:2

Q71)1
_,,

1.0

INTEIUOR FINISH

18---i
,c::, I

1 s Fr Cathedral

Enamel steel
Gable
Std for class
Not available

Sub and joists 1.0
Base Allowance

Finished
Base Area Floor Area Sq Ft
Construction
1807
1.0
1807
Wood frame w/sh

@

15.7
PoleBldg

0

0
0
0
0
0

987(
1327[

Other Features

(1125··)
..____.. ,,

L,

Primary Heat: Forced hot air-gas
Lower
Full Part
/Bsmt
1 Upper Upper

l

l. 00%

Interior Finish
0 Ext Lvg Units
0 Basement Finish
Fireplace(sl
Heating
Air Condition
Frame/Siding/Roof
Plumbing Fixt: 11

44

4

¥
3
1

178580

o

BEATING AND AIR CONDITIONING

3 E'ixt. Baths
Kit Sink
Water Heat
TOTAL

Row Type Adjustment
SUB-TOTAL

18

45

PLUMBING

178580

Cone

13.9

0

7230

450

TOTAL BASE

-

6

Value
178580

Exterior Features
Description
Value

9
l
l
11

1380

SUB-TOTAL ONE UNIT
SUB-TOTAL O UNITS
Garages
o Integral
0 At t Garage
O Att Carports
0 Bsmt Garage
Ext Features

210335
210335
O

0

o
0
0

SUB-TOTAL
Quality Class/Grade

210335
Good

GR.ADE ADJUSTED VALUE

252400

:REMODELING AND MODERNIZATION
Amount

Date

(LCM: 100. 00)

SUMMARY OF IMPROVEMENTS

SPECIAL FEATURES

I
Description

D

:DISHWSHR
MICRO
05 :C
GF

Value
760
620
385
213

Stry Const

Year

Eff

Base

Feat-

Adj

Size or Computed

,~-~___"'.~-.-'."'. _ ,.,,,. "•'• """"•" ''.:'__ ".:_ :_•:___~"·
D
04

OS
08
12
13

14

DWELL
UTLSHED
POLEBLDG
EFP
WDDK-R
CONCP
CONCP

0.00
10.00
10.00
0.00
0.00
0.00
0.00

l

Good
Fair
Fair
Avg
Fair
Avg
Avg

1996
2001
1996
2008
2001
2008
2008

1996
1998
1996
2008
2001
2008
2009

AV
AV
G
AV
AV
AV
AV

0.00
10,76
8.80
0.00
0.00
0.00
0.00

Y
N

Y
N
N
N
N

><=

0.00
8.61
7.04
0.00
0.00
0.00
0.00

,.,,.

1807
Bx 12
25x 45
84
296
539
171

252400
830
8400
4870
2710
2240
710

Phys ObsolMarket

%

,~. oop• " ' co~
17
20
10
7

20
7
7

0
0
0
0
0
0

o

80
100
100
100
100
100
100

100
100
100
100
100
100
0

"'.'::__ __
167592
660
7560
4530
2170
2080
660

1941
Data Collector/Date

I MGMH

10/22/2009

Appraise,:/Date

Neighbo,:hood

MGMH

Neigh 3301

Supplemental Cards

TOTAL IMPROVEMENT VALUE

01/01/2010

AV

185252

RP36N02E360004A

9190 LWR FORDS CRK RD

HUBER, JEFFREY E

ADMINISTRATIVE INFORMATION

131
Printed 01/02/2014 card No. 2

Tax ID 3838-01

OWNERSHIP

of

TRANSFER OF OWNERSHIP

Date

VALUATION RECORD
Assessment Year

·--------

Reason for Change

·--------·---~·-·""-·~-------~·-- ~-··--· ···-~·-··" ·--

VALOATION

Site DQseript.ion

LAND DATA AND CALCULATIONS
Rating

Acreage
-or-orActual Effective
Frontage Frontage
Soil ID

Land Type

Measured

Table

Prod. Factor
-orDepth Factor
Effective
-orsquare Feet
Depth

------------····--..- - - - - - - - - - - - - - ---~--··--···

Base
Rate

Adjusted
Rate

Extended
Value

Influence
Factor
··------~----·~-·-

1942
Supplemental Cards
TOTAL lJIND Vl\LUE

value

2

Property Class: 131
RP36N02E360004 A
9190 LWR FORDS CRK RD

IMPROVEMENT DATA
PHYSICAL CHARACTERISTICS

10
8 (~])

Cnpy (Upper)
Wd Dk-r (Upper)

Det Gar

20

@
30

FrG
20

@
30

(LCM: 100.00)

SUMMARY OF IMPROVEMENTS

SPECIAL FEATURES
Description
GOl:AUTOOPEN
AUTOOPEN
GF
IF
01 :GF
GRFBE
HB

Value

485
485

-2
9
-1
0
2850

IF

5

LOFT

8

ID
GOl
01
02
03

Use
ATTGAR
DETGAR
WDDK-R/
CNPY/

Year Eff
Const Year Cond

Stry Const
Type Grade
Hgt
0.00
20.00
0.00
0.00

1
1

Good
Good
Fair
Fair

2001
2001
2001
2001

2001
2001
2001
2001

AV

AV
AV

AV

Base

Feat-

Rate

ures

29.14
35.00
O. 00
0.00

y
y
N
N

Adj Size or Computed
Value
Area
Rate
20x 30
20x 30
80
80

36. 48
47.28

o.oo
o.oo

22860
31220
1850
470

PhysObsolMark et %
Depr Depr Adj Comp
20
20

0

20

0
0

20

0

100
100
100
100

Value

100
100
0
0

18290
24980
1480
380

1943
Data ColleQtor/Date

ssac

09/19/2002

Appraiser/Date
ssac

01/01/2003

Neighl>orhood

Neigh 3301

AV

Supplemental Cards
'l'O':t'Al. :U«PROWMENT VALUE

45130

01/06/2014

15:25
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CASE

NO..fJ2J{)J J- 35b

BY_

,_6!)_

Jeff R. Sykes, ISB #5058
Chad M. Nicholsont !SB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com .
nicholson@la.widaho.com

Attorneys For Plaintiff Jeffrey Edward Huber
IN 'I'HE DISTIUCT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ChEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIGHTFORCE USA, INCORPORA.TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION FOR ATTORNEY FEES AND
COSTS

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber (''Huber"), by and through his counsel of
record, Meuleman Mollerup LLP. and hereby submits this Reply Memorandum in Support of
Plaintiff's Motion for Attorney Fees and Costs.

I.
A.

REPLY ARGUMENT

Huber is tlze prevailing party.

Huber is the prevailing party in this matter. LUSA forced Huber to take all of his claims
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF 1S MOTION FOR ATTORNEY FEES AND
COSTS • Pago 1
1:110085.002\rLDIHUBER • REPLY SUI'!' OF HUBER'S MTN A1TY FEES & COSTS !40106,DOCX
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 6111 day of January, 2014, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
Gerald T. Husch, Esq.
Moffatt ihomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor

[ )( ] Facsimile

Post Office Box 829

[

J Overnight Mail

Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lighiforce USA

[

]

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County

320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[

]
]

U.S. Mail
Hand Delivered

Electronic Mail

gth@moffatt.com

] U.S. Mail
[
]
[ ')(. ]
[
]
[
]

Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocounty.org

REPLY MfMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR ATTORNEY FEES AND
COSTS - Pngo 4
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
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Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012~336
REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S
MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST

Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Honorable Michael J. Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of
record, Meuleman Mollerup LLP, and hereby submits this Reply Memorandum in Support of

Plaintiff's Motion to Amend Judgment to Include Prejudgment Interest.

I.
REPLY ARGUMENT
A.

Huber is e11titletl to prej11dgme1tt interest as the amount due
by matlu.miatica/ ca/cu/atio11.

was

ascertt1inab/e

Defendant Ughtforce USA, Incorporated ("LUSA") contends that Huber is not entitled to

prejudgment interest because the amount due could not be calculated under the terms of the
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST - Page 1
l:\IOOSS.002\PLD\HUBER • REPLY TN SUPP OF MTN AMEND JUDGMENT, INCLUDG l'J INTr.RllST 140106.DOCX

1946

/

01/06/2014

15:24

(F/\X)

P.003/009

NDA itself because the NDA does not state the amount of Huber's base salary. This argument is

without merit as a contract need only set forth the process to be used to determine the amount
due,

In Dillon v. Montgomery, the Idaho Supreme Court addressed a district court.;s award of
prejudgment interest.

See generally, 138 Idaho 614, 67 P.3d 93 (2003). The plaintiff and

defendant had entered into a contract under which plaintiff would buy an auto dealership from
defendant. Id. at 616, 67 P.3d at 95. H[T]he parties agreed if the dealership's [Closing Date Net
Worth ("CDNW")] was less than $800,000, the buyer, [plaintiff], would be paid the difference
between the CDNW and $800,000. This sum would come from [an] escrow account and was not

to exceed $200,000." Id. A dispute arose regarding the valuation. Id. After suit was filed, the
district court determined that the CDNW was less than $600,000 and awarded plaintiff
$200,000.00 and prejudgment interest. Id. The defendant appealed the award of prejudgment
interest and contended that the amount of damages was not liquidated or capable of mathematical
computation. Jd. at 617, 67 P.3d at 96.

In upholding the award prejudgment interest. the Supreme Court noted that the district
court found that:
the contract prov1s1ons clearly set forth the manner for
<letermilibrg how the holdback should be addressed and released.
At the time the breach occurred, both parti<r~· k11ew how the
amounts would he computed. Furthermore, the claim is a
liquidated claim, because the evidence furnished data which made
it ·possible to compute the amount owed with exactness and
without reliance on opinion or discretion."
11

Id. quoting district court (emphasis added).

The Supreme Court itself observed that ''[t]he

parties' agreement clearly laid out the process for the parties to determine the value of the new

vehicle inventory, used vehicle inventory, demonstrator vehicles, parts and accessories, gas, oil,
grease and body shop inventories and other miscellaneous inventories." Id. (emphasis added).
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
INCLUOE PllEJUOGMENT IN1EREST- Page 2
l:\IOOaS.002.\PLO\HVBJ!R - RilPLY rN SVPP or MTN AMEND JUDGMENT, INCLUDE PJ INTEREST 140106.DOCX
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Similar to LUSA, the defendant in Dillon argued that because "a great amount of
evidence and expert testimony" was needed to determine the CDNW, the damages were not
readily capable of mathematical computation.

Id. at 618, 67 P.3d at 97.

In rejecting this

argument, the Supreme Court stated:

[T]he contract between [plaintiff] and [defendant] set forth a
procedure for easily determining the actual cash value of the
automobiles. The parties were to follow the steps set forth in the
contract and if the CDNW was less than $800,000 then the

difference would be paid to [plaintiff], up to $200,000 and if
greater than $800,000, the amount would be given to [defendant];
the $200:000 Closing Date Holdback was a liquidated sum. All the
parties needed to do was add up the figures. We conclude that the
amount upon which prejudgment interest was based was easily
ascertainable by mathematical calculation.

Id. As such, the Supreme Court upheld the award of prejudgment interest.
Like the contract at issue in DIilon, the NDA set forth the process to calculate the amount
due Huber, whether the due date be deemed as August l, 2012 or every two (2) weeks thereafter.

The NOA set forth the procedure for determining the amount due to Huber: an amount equal to
his annual base salary. LUSA unquestionably new what Huber's base salary was because it had
paid him the salary.
The NDA's offset language for income from other employment does not render the
amount due under the NDA unliquidated.

The evidence presented at trial was that Huber's

annual base salary at the time of the termination of his employment was $180,000.00 and that

between August 1, 2012 to and through August 1, 2013 Huber had no other income. In other
words, the evidence presented furnished data which made it possible to compute the amount

owed with exactness and without reliance on opinion or discretion. As such, the amount owed
under the NDA was a liquidated amount subject of mathematical calculation.

REPLY MEMORANDUM IN SUPPOR'I' OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
lNCLUDE PREJUDGMENT INTEREST- Pllge 3
l:\1008S,002\PI.D\l-l\,,ll3~R • MPLY IN SUPP OF MTN /\MEND JUDGMENT. INCL.UDE PJ INTEREST 140106.DOCX
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Huber was entitled to payment of the entire $180,000.00 prior to August l,
2013.

LUSA claims that payment under the NDA co,uld not be calculated until August 1, 2013.
This argument is without merit for several reasons.
First, based upon the declaration testimony provided by Monika Leniger-Sherratt, Huber
was entitled to receive a payment under the NDA every two (2) weeks after August 1, 2012
provided that Huber did not compete with LUSA. Declaration of Monika Leniger-Sherrall in

Opposition to Plaintiff1s Motion to Amend Judgment to Include Prejudgment Interest ~l,J 5 & 6.

The evidence at trial demonstrated that Huber (I) did not compete with LUSA between August
1, 2012 and August 15, 2012 and (2) did not receive income from alternative employment
between August 1, 2012 and August 15, 2012. Thus, the evidence demonstrated that on August
15, 2012 Huber was entitled to payment of $7,500.00.

LUSA made no such payment and

therefore materially breached the NOA on that date. Given this material breach, Huber was
relieved from any obligation to perfonn under the NDA.

17A Arn. Jur. 2d Contracts § 606.

Moreover, as LUSA materially breached, all sums due under the NDA immediately became due.

See id. Thus, Huber was entitled to $180,000.00 no later than August 15, 2012. The amount of
prejudgment interest then due is $28A65.S8 based upon the following:

Assuming that LUSNs failure to pay on August 15, 2012 was not a material breach and
that Huber was to be paid the $180,000,00 in biwmonthly payments, then the amounts were
ascertainable every two weeks and Huber is entitled to prejudgment interest as follows:

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST - Paae 4
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Pav Date
August 15, 2012

Days Accruing Interest
8/15/12 to 12/9/13 =481 days

September 1, 2012
Sentember 15, 2012
October I. 2012
October 15. 2012
November 1, 2012
November 15, 2012
December 1. 2012
December 15, 2012
January 1, 2013
January 15, 2013
Februarv 1 2013
February 15, 2013
March 1, 2013
March 15, 2013
April 1, 2013
April 15, 2013
May 1, 2013
Mav 15, 2013
June 1, 2013
June 15, 2013
Julv 1, 2013
July 15, 2013
August 1, 2013

466
452
435
421
404
390
374
360
343
329
312
298
284
270
253
239
223
209

192
178
162

148
131
TOTAL

P.006/009

Interest Owed
$7,500.00 x 12% per year=
$900/year
$900/365 = $2.47
481 day X $2.47: $1,188.07
$1,151.02
$1, 116.4~
$1,074.45
$1,039.87

$997.88
$963.30

$923.78
$889.20
$847.21
$812.63
$770.64
$736.06
$701.48
$666.90
$624.91
$590.33
$550.81
$516.23
$474,24
$439.66
$400.14
$365.56
$323.57

$18,164.38

As the NDA set forth the mathematical process to be used in calculating the amount due
in the NDA and the evidence presented at trial furnished data which made it possible to compute
the amount owed with exactness and without reliance on opinion or discretion, the amount due
under the NDA was liquidated and Huber is entitled to an award of prejudgment interest.

II.
CONCLUSION
Based on the foregoing, Huber respectfully requests this Court to grant Plaintiff's Motion
to Amend Judgment to Include Prejudgment Interest.

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT lNTEREST - Page S
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DATED this 61h day of January, 2014.

MEULEMAN MOLLERUP LLP

BY:

~

f ";;,
J ~/
s

~

77'

Attorneys For Plaintiff Jeffrey E. Huber

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 61h day of January, 2014, a true and correct copy of
the foregoing and was served by the method indicated below upon the following party(ies):
:''"·"--·'"'"'"'"'""''"·'""·-·-~- ------------·----··-··--·····-- ···-········-····· ·-· ,,... f' ·····-·-,-..,,.-,....,......................................... ,.., ... ,.......... . '' ..

\
!

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor

Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lighiforce USA

1

1 [

]

U.S. Mail

[

i

] Hand Delivered
[ ')( ] Facsimile
[ ] Overnight Mail
[
]
Electronic Mail

;
!I

gth@moffatt.com

... -··· ir·-

Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County
320 W. Main
Grangeville Idaho 83530

Facsimile: 208-983-2376

q~

U.S. Mail
Hand Delivered

[ '><. ] Facsimile

[
[

]
]

Overnight Mail
Electronic Mail

districtcourt@idahocounty.org

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO AMEND JUDGMENT TO
INCLUDE PREJUDGMENT INTEREST - Page 6
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER

vs.

)
)
)
)
)

LIGHTFORCE USA, INC.

)
)

JEFFREY EDWARD HUBER,
Plaintiff,

Defendant.

CASE NO. CV2012-336

COURT MINUTES

)
)
)

-------------- )
Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Time: 9:44 A.M.
Tape: CD604-1
Date: 1/7/2014
Subject of Proceeding: Motion For Attorney Fees And Costs

-------------------------------------------------------------------FOOTAGE:
9:44

Honorable Michael J. Griffin, District Judge presiding. Present by phone: Chad
Nicholson, Attorney for the Plaintiff; Gerald T. Husch and Andrea Roschalt,
Attorneys for the defendant.

9:44

Colloquey regarding new date to schedule today's hearing.

9:47

Court resets this Motion hearing for January 15, 2014 at 9:00 a.m PST. Parties
may appear telephonically or in person.

9:48

Mr. Husch offers to prepare an Amended Notice on all Motions.

9:48

Mr. Husch explains that no further briefs will be filed.

9:49

Court in recess.

Approved by:

I
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MICHAEL J 'GRIFFIN
District Judge

Christy Gering - Deputy Clerk
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Gerald T. Husch, ISB No. 2548
Andrea J, Rosholt, ISB No. 8895
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MOFFATT, THOMAS, BARRETT, ROCK &

FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384

I:

I!

gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF Tiffi SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

AMENDED NOTICE OF HEARING
RE: POST-TRIAL MOTIONS

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

PLEASE TAKE NOTICE that Defendant, Lightforce USA, Incorporated, and
Plaintiff, Jeffrey Edward Huber, by and through undersigned counsel of record, will call up [Qr
hearing before the Honorable Michael J. Griffin, on Wednesday, January 15, 2014~ at

9:00 a.m, (Pacific Time), or as soon thereafter as counsel can _be heard, at the Clearwater
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County Courthousi,, located at 150 Mlohigan Avenue,, Orofino, fdaho, 83544, the following
motions:

l.

Pla:!ntlff"'s Motion for Attorney Fees and Costs;

2.

Defendant's Motion for Attorney Fees and Costs;

3.

Plalntlff' s Motion to Amend Judgment to Include Prejudgment Interest;

4.

Plaintiff's Motton to A.mend Plemiinss to Conform to the Evidence;

5.

Plaintif'r• Motion for Amendment Pursuant to Rules S2~) and 59(0)i

6.

Plaintiff's Motion to Dl9e.llow Defbndant•• Attorney Fees and Costsi and

7.

Defende.nt,s Motion to Disallow Plaintlff'11 Attomey Fees and Costs,

DATED this 8th day of January, 2014.
MOPFA1T, THOMAS, BARRBIT, R.ocK &
ll!J..CS, CHARTEREO

drea J. Rosholt- Of the Finn
Attorneys for Defendant
M!ULBMAN MOLLBRUP,

LLP

By~~~.__~~~..Jto,p,~~~~
C
, icholson-Oft
Attomeys for Plaintiff
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CERTIFICATE OF SERVICE
'

I

I HEREBY CERTIFY that on this 8th day of January, 2014, I caused a true and i
correct copy of the foregoing NOTICE OF HEARING RE: POST-TRIAL MOTIONS to be
served by the method indicated below, and addressed to the following:
1
'1

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St.; Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plain.tiff
Honorable Michael J, Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

An ea J. Rosholt
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,

vs .

)
)
)
)
)

LIGHTFORCE USA, INC.

)
)

Plaintiff,

Defendant.

CASE NO. CV2012-336

COURT MINUTES

)
)

-------------- )

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Roschalt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 1/15/2014
Tape: CD606-1
Time: 8:52 A.M.
Subject of Proceeding: Motion For Attorney Fees And Costs

------------------- ------------------- ------------------- ----------FOOTAGE:

8:52

Honorable Michael J. Griffin, District Judge presiding. Jeff Sykes, Attorney for
the Plaintiff; Andrea Roschalt, Attorney for the defendant, present in Court.
Jeffrey Huber, Plaintiff is not present. Court advises this is the time set to hear
several Motions.

8:52

Court will start with plaintiffs Motion to Amend the Pleadings.

8:52

Mr. Sykes addresses motion .

8:54

Court speaks to Mr. Sykes .

8:56

Mr. Sykes responds.

8:59

Argument by Andrea Roschalt.

9:01

Mr. Sykes addresses his two other Motions to Amend.

9:04

Mr. Sykes states plaintiff's position on Share Offer.

9: 10

Mr. Sykes addresses application of forfeiture clause.

9:14

Mr. Sykes addresses waiver issues.

Barbie Deyo
Deputy Clerk
COURT MINUTES - 1 of 2

1956

JEFFREY EDWARD HUBER vs. LIGHTFORCE USA, INC.
CASE NO. CV2012-336
9:16

Mr. Sykes addresses damages.

9: 17

Argument by Andrea Rosch alt.

9:27

Ms. Roschalt asks Court to deny plaintiff's motions.

9:31

Mr. Sykes addresses Ms. Roschalt's arguments .

9:36

Mr. Sykes addresses pre-judment interest.

9:38

Argument by Ms. Roschalt regarding pre-judgment interest.

9:39

Mr. Sykes addresses Motion for Attorney Fees and Costs.

9:46

Ms. Roschalt addresses Plaintiff's Motion for Attorney Fees and Costs.

9:53

Ms. Roschalt addresses Defendant's Motion for Attorney Fees and Costs.

10:05 Mr. Sykes argues Defendant's Motion for Attorney Fees and Costs.
10: 16 Ms. Roschalt does not wish to addresses Defendant's Motion for Stay of
Execution.
10: 17 Mr. Sykes responds.
10: 17 Ms. Roschalt asks for clarification from Mr. Sykes.
10: 18 Court states that the Motion to strike exhibits from Mr. Husch's affidavit will be
taken under advisement as well as all of the other motions.
10: 18 Court is in recess.
Approved by:

~t
~

MICHAEL J GRIFFIN
District Judge

Barbie Deyo
Deputy Clerk
COURT MINUTES - 2 of 2
1957
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BY_._ _ .~DEPUTY

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT. ROCK &

FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,
Plaintiff,

Case No. CV-2012-336

DECLARATION OF JESSE DANIELS

vs.

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

JESSE DANIELS declares and states as follows:
1.

I am making this declaration following the hearing on various motions

before this Court on January 15, 2014. This declaration is based on my personal knowledge as

DECLARATION OF JESSE DANIELS· 1
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an employee of the defendant, Lightforce USA, Inc., which does business as Nightforce Optics
("LFUSA").
2.

I am familiar with and have read the Declaration of Jeffrey E. Huber in

Opposition to DefendanCs Motion for Attorneys' Fees and Costs signed on December 29, 2013
3.

On January 15 1 2014, I attended a hearing before this Court on the

following motions:
(a)

Plaintiffs Motion for Attorney Fees and Costs;

(b)

Defendan t's Motion for Attorney Fees and Costs;

(c)

Plaintiff's Motion to Amend Judgment to Include Prejudgment Interest;

(d)

Plaintiffs Motion to Amend Pleadings to Conform to the Evidence;

(e)

Plaintiffs Motion for Amendment Pursuant to Rules S2(b) and 59(e);

-(f)

Plaintiff's Motion to Disallow Defendan t's Attorney Fees and Costs; and

(g)

Defendant's Motion to Disallow Plaintiffs Attorney Fees and Costs.

4.

During the hearing, I heard Jeff Huber's counsel argue that Mr. Huber has

no current offer of employment from Kahl.es USA.
5.

Immediately following the hearing, I telephoned Hope Coleman and

Monika Leniger-Sherratt, who are attending the SHOT show in Las Vegast Nevada, one of the
largest trade shows in which Nightforce Optics participates each year. The purpose ofmy call
was to inquire about Mr. Huber's employment status and to verify that Mr. Huber was in fact

present at the Shot Show.
I certify and declare under penalty of perjury pursuant to the law of the State of
Idaho that the foregoing is true and correct.
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DATED this 17th day of January, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of January, 2014, I caused a true and
correct copy of the foregoing DECLARATION OF JESSE DANIELS to be served by the
method indicated below, and addressed to the following:

Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP, LLP

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Artorneysfor Plaintiff

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320W. Main
Grangeville. ID 83530
Facsimile (208) 983-2376

DECLARATION OF JESSE DANIELS - 4
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MOFFATT, THOMAS, BARRETT, ROCK &
FJELDS, CHARTERED

Post Office Box 829
Boise, Idaho 83701

Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant

IN THE DIS1RICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER, an individual,

Case No. CV-2012-336

Plaintiff,

DECLARATION OF MONIKA
LENIGER-SHERRATT

vs.
LIGHTFORCE USA, INCORPORATED ,
a Washington corporation, doing business as

NIGHTFORCE OPTICS,
Defendan.L
MONIKA LENIGER-SHER RAIT declares and states as follows:

1.

I am maldng this declaration following the hearing held on various

motions before this Court on January 15, 2014.

2.

I am now and have been since 2009 employed by Lightforce Australia as

the Group General Manager for all of the businesses owned by Ray Dennis, including the
Defendant Lightforce USA, Incorporated, and I make this declaration on the basis of my
personal knowledge as such.
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'! 7

c;Jf \~ -33AR

BY_ _ _ ,._~

101 S. Capitol Blvd., 10th Floor

L!:

Client:3171119.1

1962

./
DEPUTY

p.2

3.

I am currently in Las Vegas, Nevada, attending the SHOT show, one of

the largest trade shows in which Lightforce USA, Incorporated, dba Nightforce Optics,
participates each year. Nightforce Optics is an exhibitor of the SHOT show. During my tenure
vvith Lightforce Australia, I have attended the SHOT show on numerous occasions.

4.

The SHOT show is not open to the public. In fact, attendance at the

SHOT show is restricted to commercial buyers and sellers of military, law enforcement, and

tactical products and services. In order to attend the show, you must show a government-issued
photo identification plus evidence of your professional affiliation to the shooting, hunting, or
outdoor trade. Additional credentialing requirements are required for show exhibitors, such as
Nightforce Optics and Kahles USA.

5.

On January 15, 2014, I personally observed the plaintiff, Jeff Huber,

present at the K.ahles USA SHOT show booth. Mr. Huber was weaxing clothing showing the
Kahles USA logo and an exhibitor badge credential, indicating his affiliation with the K.ahles
exhibitor booth.
6.

At my request, on January 15, 2014, a Nightforce staff member took a

photograph of Mr. Huber at the Kahles booth at the SHOT show. A true and correct copy of this
photo, taken January 15, 2014 is attached hereto as Exhibit A.

7.

In addition, attached as Exhibit B is a true and correct copy of Press

Release dated December 10, 2013 ("12/10/13 Press Release") that I received as part ofmy

follow up inquiry into Mr. Huber's employment status. The 12/10/13 Press Release bears the
Kahles logo and identifies the authors as Ken Pratt and Jeff Huber. The 12/10/2013 Press
Release further identifies Mr. Huber as the "hired ... new sales and business development

manager" ofKahles.

DECLARATION OF MONIKA LENIGER-SHER RATI - 2
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8.

The 12/10/13 Press Release further identifies that "Jeff Huber will be at

the SHOT Show" and invites recipients to "stop by the booth, say hello to the new team, and
make sure to inquire about our new offerings." See Exhibit B hereto.

9.

The 12/10/13 Press Release further identifies the booth number where the

Kahles representatives will be present (Le. Booth Number 16422) at the SHOT show. The booth
number identified in the 12/10/13 Press Release is the booth number identified on the SHOT
show website for Kahles.
10.

Attached hereto as Exhibit C is a true and correct copy of the printout

of the map shov,ring Kahles Booth Nwnber 16422, printed from the SHOT show website, a copy
of which is available by: (1) going to the following website: http://v;ww.shotshow.org/,
(2) clicking on the "2014 Floor Plan" under the "Exhibitors"
tab: http://W\\rw.mapyourshow.comishows/index.cfm?show id=shotl4; (3) clicking on the

"'Search Exhibitors" tab; and (4) entering the name Kahles USA in the search field and clicking
"Submit Search." The search results yielded one name: "Kahles USA (16422)." If you click
on Kahles USA (16422), it will take you to the map showing the location of the Kables Booth
Number 16422 at the SHOT show.
11.

Attached hereto as Exhibit D is a true and correct copy of the contact

information for the Kahles USA office, which can found on the Kahles website at
http://www.kahles.at/de/haendler/amerikaamerica/usal.

12.

The (208) 476-0600 telephone number is one of two telephone numbers

identified by the official Kahles website for the Kahles USA office in Orofino, Idaho.
13.

The email address ending "khaybes.com" is an email address associated

with Kahles USA - Khaybes LLC, 2170 Camey Dr. Suite F Orofino.
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I certify and declare under penalty of perjury pursuant to the law of the State of
Idaho that the foregoing is true and correct.

DATED this ___l/:-- day of January, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

[t..,._ day of January, 2014, I caused a true

and correct copy of the foregoing DECLAR ATION OF MONIKA LENIGE R-SHER RATT
to be served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholso n
iv1EULEMAN MOLLERUP, LLP
755 W. Front St, Suite 200
Boise, JD 83 702

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail
(x) Facsimile

Facsimile (208) 336-9712
Attorneys for Plaintif.f
Honorabl e Michael J. Griffin
District Judge
Second Judicial District, State ofldaho

320 W.Main

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overrught Mail
(x) Facsimile

Grangevi lle, ID 83530
Facsimile (208) 983-2376

Gerald I. Husch
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EXHIBITB
TO THE DECLARATION
OF
MONIKA LENIGERSHERRATT
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Rinc::P- 1698

AUSTRIA

Booth 16422
Kahles News and Announcements
Since the US debut of the Kahles Tactical line in 2012, we have innovated and
continued to offer new optics designed around the stringent needs of our customers. It has
been a great past 2 years and we at Kahles extend our warm appreciation for your hard
work and continued support!!
SHOT Show is also quickly approaching and we would love to see you at our booth: #
16422. If you are attending SHOT show and would like to schedule a meeting, please
send an email to kpratt@khaybes.com with a day and time that works within your schedule.
In the interest of improving dealer support, service and sales we would like to discuss
your 2014 forecast and current inventory status. For 2014 Kahles has an aggressive
advertising plan. The results of this new plan will greatly increase Kahles brand name
awareness and dealer sales.
New for 2014, we have a fixed low power scope for the recreational carbine shooters,
offered with a ballistic reticle for 223 as well as a new high power competition scope that
will set the standard for high poweroptics. The new Kl050(10-50x56 Competition
model), is being prepared with a release expected to be around May. If there is a power
range or modification that you would like to see offered by Kahles, please let us know.
With our sales and product growth, we have also hired on a new sales and business
development manager to help grow the brand and further develop the product line Jeff
Huber brings 20 years of optical experience as well as a vast sales background in the
optics industry. Jeff Huber will be at the SHOT Show. Please stop by the booth, say hello
to the new team, and make sure to inquire about our new offerings.

Respectfully,
Ken Pratt/ Jeff Huber
Khaybes Ile
kpratt@khaybes com
Jhuber@khaybes com
(208) 476-0600

12.10.2013
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Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

Case No. CV 2012-336

Plaintiff,

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OFTICS;
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JEFFREY EDWARD HUBER, an individual,

pv

PLAINTIFF' S MOTION TO STRIKE
DECLARAT lONS
FILED POST-HEAR ING

Honorable Michael J. Griffin

Defendant.
COMES NOW, Plaintiff Jeffrey Edward Huber ("Huber"), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court for an order striking declarations
filed by Defendant Lightforce USA, Inc. ("LUSA") after the hearing held on January 15, 2014, i.e.
the Declarations of Monkia Leniger-Sherratt and Jesse Daniels, both filed on January 17, 2014. This
Motion is made pursuant to Idaho Rule of Civil Procedure 7(b)(3){B).
PROCEDUR AL HISTORY

On December 1O, 2013, the Court issued its Findings of Fact and Conclusions of Law and
entered Judgment in this matter. On December 24, 2013, LUSA filed a Memorandum of Fees and
PLAINTIFF'S MOTION TO STRIKE DECLARATIONS
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Costs. Within this Memorandum, LUSA acknowledged that a factor to be considered in determining

an attorney fee award under the Employee Retirement Income Security Act was the ability ofa party
to pay. In support of this factor, LUSA relied upon a single document which purported to
demonstrate what Huber's net worth was over ten (10) years ago. LUSA 's request for attorneys fees

and costs was scheduled to be heard on January 7, 2014,

In accordance with the timing requirements of the Idaho Rules of Civil Procedure ("Rules"),
on December 31, 2013, Huber filed a Motion to Disallow Defendant's Attorneys' Fees and Costs and
the Declaration of Jeffery E. Huber in support of such motion. On January 6, 2014, LUSA timely

filed a reply memorandum as well as the Declaration of Gerald T. Husch.
On January 7, 2014 the Court and LUSA agreed to reschedule the hearing on LUSA's
Memorandum ofFees and Costs to January 15, 2014 due to illness of counsel for Huber. During this
eight (8) day extension of the hearing date, LUSA did not file any additional declarations. On
January 17, 2014, two (2) days after the hearing on its request for attorneys' fees and costs, after the

parties had fully briefed and presented oral argument, LUSA filed the Declarations of Monika
Leniger-Sherratt and Jesse Daniels (collectively ''Declarations").

Huber now moves the Court for an order striking the Declarations from the record as
untimely under Rule 7(b)(3)(B).

I. AR(iUMENT
The Declarations were not timely filed in accordance with the Rules and therefore should be

stricken from the record and not considered by the Court.
Rule 7(b)(3)(B) provides that 11 [w]hen a motion is supported by affidavit(s), the affidavit(s)
shall be served with the motion[.]" 1 The purpose of rules requiring declarations to be filed with a

l Per Rule 7(d), the tenn •jaffida.vlt Includes a ... decl11retion made as provided in Idaho Code section 9-1406."
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motion is to allow the opposing party an opportunity to respond. See Arregui v. Gallegos-Main, 153
Idaho 801,805,291 P.3d 1000, 1004 (2012) (discussingpurposeoftimingprovisions ofRule 56(c)).

LUSA was aware no later than December 24, 2013 that Huber's ability to pay an award of
attorneys' fees and costs was a factor to be considered by the Court. LUSA was aware that Huber's
employment status was at issue no later than December 31, 2013. Despite having over two (2)
weeks to file declarations regardjng Huber's employment status prior to the January 15, 2014

hearing, no declarations were filed. Instead, LUSA waited until ofter the hearing to submit any
evidence on this issue. By waiting to file the Declarations until after the hearing, LUSA deprived
Huber of any opportunity to respond to the Declarations - an opportunity that is required by the
Rules. As such, the Declarations should be stricken from the record.

II. CONCLUSION
Based upon the authorities and arguments set forth above, Huber respectfully requests that

the Court enter an order striking the Declarations of Monika Leniger-Sherra.tt and Jesse Daniels filed
on January 17~ 2014.
ORAL ARGUMENT IS REQUESTED.
DATED this 21st day of January, 2014.

MEULEMAN MOLLERUP LLP

BY:

~1==~\

Attorneys For Plaintiff Jeffrey E. Huber
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 21 u day of January, 2014, a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):

·------

"

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
Post Office Box 829
Boise, Idaho 83701

l

Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lfg tforce USA

Honorable Michael J. GriffinI

Judge of the Second Judicial District

Idaho County
320W. Main

Grangeville Idaho 83530
Facsimile: 208-983-2376
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER

JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)
)
)
)
)

vs.
LIGHTFORCE USA, INC. , dba
NIGHTFORCE OPTICS,

CASE NO. CV 2012-336
FINDINGS RE: POST TRIAL
MOTIONS

)
)
)
)

Defendant.

The plaintiff filed post-trial motions: 1) requesting the court amend the plaintiffs
pleadings to conform to the evidence, IRCP 15(b ); 2) requesting the court to amend its judgment
pursuant to IRCP 52(b) and 59(e); 3) requesting the court include pre-judgment interest in its
judgment; and 4) requesting attorney fees pursuant to LC. 12-120(3), IRCP 54, and 29 U.S .C.A.
1132(g)(l).
The defendant filed two post-trial motions: 1) requesting a stay of execution pending the
court's ruling on attorney fees and costs; and 2) requesting attorney fees pursuant to LC. 12120(3), IRCP 54, and 29 U.S.C.A. 1132(g)(l).
The parties briefed these motions and oral argument was heard January 15, 2014.
PLAINTIFF'S MOTIONS TO AMEND
IRCP l 5(b) authorizes the amendment of pleadings to conform to the evidence when
issues which were not pied were tried by express or implied consent of the parti
~
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The plaintiff did not plead equitable relief under the federal Employee Retirement
Income Security Act (ERISA) in his complaint. The parties did not expressly agree to try that
issue before or during trial. Further, the issue was not litigated at trial. The plaintiff was seeking
recovery of monies under a Company Share Offer (CSO). The court ruled that ERISA governed
that CSO.
At trial the plaintiff submitted evidence that he was entitled to receive 30% of the good
will of the Light Force USA, Inc. (LFUSA) when he left the company pursuant to the CSO. The
plaintiff and defendant submitted conflicting evidence as to the value of that 30% share of the
good will of LFUSA. However, no evidence was introduced or admitted regarding the theory
that even if the plaintiff was not entitled to 30% of the good will of LFUSA, he was entitled to
some equitable share of the good will of LFUSA. The plaintiff made that argument during
closing arguments, but the argument was not supported by any evidence.
IRCP 52(b) provides that the court may amend findings or conclusions or make
additional findings.

IRCP 59(e) allows the court to correct errors in its findings of fact or

conclusions of law.
After reviewing the court's judgment the court does not find any errors in the facts found
by the court or the court's conclusions oflaw.
The plaintiff argued that the court was incorrect m its findings that the CSO was
unfunded. The CSO was not funded. A term life insurance policy was purchased by LFUSA on
the plaintiffs life. Such a life insurance policy on key employees would not be unusual, and was
not tied to the CSO. As indicated in the court's previous findings that policy was only payable
on the plaintiff's death, and not upon the occurrence of the other conditions under the CSO (such
as normal retirement).

The plaintiff, without the knowledge or consent of LFUSA, later

converted a portion of that life insurance policy to a whole life policy with cash value. The cash
value was so insignificant that it could not be considered to be a funding source for the CSO.
The plaintiff argued that the plaintiff was not terminated for unsatisfactory performance
in the area of research and development (RID), and the court should make that finding. The
court found that the plaintiff was terminated for being dishonest with LFUSA over a period of
time, for not properly addressing and managing the company's production problems, and
because of his personal style which created a hostile working environment. The CSO was not
limited to the plaintiff's performance in RID and therefore his total work performance was
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properly a basis for his termination.
The plaintiff also argued that LFUSA waived any unsatisfactory performance by the
plaintiff when they removed the plaintiff from the vice-president position, and later from the
Office Management Group (OMG), and entered into the Non-competition Agreement (NDA),
whereby the plaintiff was to explore new possible business opportunities outside of LFUSA.
LFUSA could have just fired the plaintiff after he lied to the company about production
problems, and tried to hide those problems with false documents. The NDA provided a benefit
to LFUSA (the anti-competition clause), however, Mr. Dennis, the owner of LFUSA, testified at
trial that his motivation was to help the plaintiff and his family financially with medical issues
that Mr. Dennis' family had also experienced, and in what would be plaintiff's transition from
LFUSA to whatever the plaintiff found for employment in the future. Mr. Dennis testified that
he did this primarily for personal reasons. The removal of Huber from the position of vicepresident, and later from the OMG, was done by Dennis and his manager in such a way as to try
and make it appear to the other employees of LFUSA that the moves were Huber's idea or at
least Huber was making the moves for the betterment of LFUSA. Dennis did not do anything to
publicly disparage or demean Huber. It was only after the other department managers at LFUSA
indicated that they could no longer work with Huber that Huber was terminated.
LFUSA did not waive its right to terminate the plaintiff for unsatisfactory performance
by reasonably trying to provide a lower profile job position for Huber.
The plaintiff requested the court make findings as to the value of 30% of the good will of
LFUSA at the time the plaintiff was terminated from employment. The court found that the
plaintiff was not entitled to any good will of LFUSA and therefore a finding as to the value of
30% of the good will of LFUSA at that time is irrelevant.
PRE-JUDGMENT INTEREST
The court found that the plaintiff was entitled to $180,000.00 m damages because
LFUSA breached the NDA.

That amount is certain.

LFUSA argued that the amount was

uncertain because of the possibility of new employment for Huber, and interest could not be
calculated because the plaintiff would have received his compensation under the NDA in bimonthly checks. The NDA provides that Huber would be paid "an amount congruent with the
base salary at the time of termination" (NDA paragraph 3.2). Both parties agree the base salary
as of the date of termination (August I, 2012) was $180,000.00. The total amount should have
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been paid unless Huber obtained other employment during the 12 months after his termination or
if he violated the anti-competition clause of the NDA. If Huber did obtain other employment
during the 12 months after his termination, then the amount he was to receive under the NDA
would be reduced by the amount of compensation he received from his new employment (NDA
paragraphs 3.2.1 and 3.2.2). Huber did not obtain other employment during the 12 months after
his termination from LFUSA. As of August 1, 2013 the plaintiff should have received the entire
amount.
Even though Huber should have received bi-monthly checks during the 12 months after
his employment was terminated, his right to receive the $180,000.00 was also dependent upon
him complying with the anti-competition clause of the NDA for the entire 12 month period.
Thus, if Huber had breached the ant-competition clause of the NDA during the last month of the
12 month period following his termination, under the NDA he would not have been entitled to
any of the $180,000.00. Therefore, pre-judgment interest should be calculated from August 1,
2013 until judgment was filed, December 10, 2013.
No interest rate was included in the NDA and therefore the interest rate is 12% pursuant
to LC. 28-22-104.
Pre-judgment interest in the amount of $7,752.58 should be awarded to Huber.
ATTORNEY FEES
Both parties request attorney fees and costs. An award of reasonable attorney fees is in
the discretion of the court.
LC. 12-120(3) provides for attorney fees to the prevailing party on a commercial contract.
The NDA and CSO, which included restrictive covenants, are commercial contracts, Freiburger
v. J-U-B Engineers, Inc., 141 Idaho 415, 111 P.3d 100 (2005).
Which party is the prevailing party is determined pursuant to IRCP 54( d)(l )(B). The
court must compare the results of the trial with the relief sought by the parties. A party may
prevail in part and not prevail in part. The determination of which party is the prevailing party is
a matter in the court's discretion.
An award of attorney fees under ERISA does not require a finding that one party or the

other is the "prevailing party". A party may be awarded fees and costs when that party has
achieved some degree of success on the merits, Hardt v. Reliance Standard Life, 560 U.S. 242
(2010). There is no presumption that a successful party should be awarded fees and costs. In
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considering whether to award fees and costs the court should consider the remedial purposes of
ERISA, which is to protect employee rights and secure effective access to the courts, Matlock v.
Pitney-Bowes, Inc., 811 F. Supp. 2d 1186 (M.D.N.C. 2011).
The plaintiff prevailed in part and did not prevail in part. The plaintiff proved that
LFUSA breached the NDA. The plaintiff also prevailed in its motion in limine regarding the
defendant's offer of Tresa Ball as an expert witness. LFUSA prevailed in part did not prevail in
part. LFUSA proved that the plaintiff was not entitled to relief under the CSO. LFUSA also
prevailed in summary judgment motions which sought to have the CSO declared a "top hat" plan
pursuant to ERISA. LFUSA did not prevail in its efforts to have Tresa Ball declared an expert
witness, nor in its efforts to have the plaintiffs expert witness, Cooper, excluded.
The amount of money awarded to the plaintiff under the NDA ($180,000.00) was very
small when compared to the relief the plaintiff sought under the CSO ($3,496,000.00).
The trial revolved around whether or not the plaintiff was terminated for unsatisfactory
performance. Evidence was admitted regarding the plaintiffs history with LFUSA from its very
beginning in Washington until the plaintiffs termination over 10 years later in Idaho.
In order to succeed in their defense LFUSA had to prove that the CSO was a "top hat"
plan under ERISA, and that Huber's work performance was unsatisfactory, thus making the
forfeiture provision of ERISA applicable. These issues were the heart of the case and LFUSA
prevailed on these crucial issues.
LFUSA's efforts to have Tresa Ball declared an expert witness were unfounded, as were
the defendant's efforts to discredit the plaintiffs expert witness, Cooper. LFUSA offered Dennis
Reinstein as an expert on valuations of businesses and the value of good will of businesses. Mr.
Reinstein did not offer any opinion as to the value of the good will of LFUSA, but offered
criticism of Cooper's opinion. The court did not find Mr. Reinstein's testimony credible or
helpful.
Overall, LFUSA prevailed on the most crucial issues of the trial.
In determining the amount of any attorney fee award the court reviews IRCP 54(e)(3).
The factors set forth in that rule include the amount of time and labor required, the novelty and
difficulty of the questions, the skills and experience of the attorneys in the particular field of law,
the prevailing charges for similar work, whether the fee was fixed or contingent, any time
limitations presented by the case or client, the amount of money involved and the results
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obtained, the undesirability of the case, the cost of necessary automated research, the nature of
the attorney-client relationship, and awards in similar cases.
The hourly rates claimed by the attorneys on both sides of this case were reasonable.
Given the complexity of the issues involved in the case, the amount of discovery, the number of
depositions, the pre-trial motions, and the international aspect of the business and witnesses, the
amount of time spent by all of the attorneys was also reasonable. However, not all of the time
will be considered by the court. The court will not include any travel time for any of the
attorneys or paralegals. Travel is always necessary, although the length of travel varies. Travel
is not exceptional if within the State of Idaho, even given the geographical shape and size of this
state. There was no travel by counsel to Australia.
The court reviewed the 184 pages of time slips submitted by counsel for LFUSA. Much
of that data was redacted and thus impossible for the court to fully evaluate. The court did
ascertain that Ms. Hudak spent considerable time "preparing", "revising", "reviewing"
documents and "corresponding". It is unclear if "preparing" is the same as creating or is merely
typing something created by one of the attorneys, which would fall in the category of secretarial
duties rather than paralegal duties.
Much of the time spent by the legal team for LFUSA was also spent on Tresa Ball's
preparation and deposition. The court did not find Ms. Ball competent to testify as an expert and
therefore did not consider the time spent by counsel or their paralegal with regards to Ms. Ball.
Counsel for both parties spent a considerable amount of time preparing for trial, which
itself lasted six days. It was noted that on September 30, 1013, Ms. Rosholt billed 15 .1 hours
and Mr. Husch billed 12.5 hours. There were other long days spent preparing for trial.
Counsel for both parties were skillful in their presentations at trial, and in their briefing of
issues for pre-trial motions.
The issues before the court were not particularly unique.
The case was not particularly undesirable.
On-line legal research was done by all counsel. The cost of such research is a factor in
determining reasonable attorney fees, but the cost of research itself is a discretionary cost.
Given the factors to be considered under IRCP 54(e)(3 ), the outcome of the trial and the
court's review of counsel for LFUSA's billing records (the unredacted portions), the court
determines that $264,000.00 is a reasonable award of attorney fees to LFUSA.
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COSTS
IRCP 54( d)(l )(A) provides that the prevailing party shall be allowed costs. The court has
determined that LFUSA is the more prevailing party in this case.
Certain costs are allowed as a matter of right pursuant to IRCP 54(d)(l)(C). In this case
LFUSA incurred a filing fee of $66.00; actual service of process fees of $200.00; appearance
fees for witnesses of $120.00; mileage fees for witnesses of $34.50; the cost of certifying a trial
exhibit of $14.00; the cost of trial exhibits in excess of $500.00; charges for reporting and
transcribing depositions of $6,589.95; charges for copies of depositions of $4,212.38; and expert
witness fees for three expert witnesses in excess of $6,000.00.
The court finds all of these costs should be awarded except $2,000.00 for the deposition
of Tresa Ball and $152.32 for the cost of one copy of Tresa Ball's deposition.

The court

concludes that those costs were not reasonably incurred. Tresa Ball was not a proper expert
witness.
LFUSA also requests certain discretionary costs pursuant to IRCP 54(d)(l)(D). To be
awarded discretionary costs LFUSA must show that such costs were necessary and exceptional,
reasonably incurred, and in the interest of justice should be assessed against the adverse party.
The on-line research was necessary, but not exceptional and is disallowed.
The mileage/travel expenses for the attorneys and paralegal were necessary, but not
exceptional and are disallowed.
The additional expert witness fees for Mr. Feinstein and Mr. Cooper were incurred, but
not exceptional and are disallowed.
The additional expert witness fees for Ms. Ball were not necessary or reasonably incurred
and are disallowed.
The mediation fee of $1,338.50 (1/2 of the total fee) was necessarily incurred, 1s
exceptional, and is awarded.
The fees associated with taking depositions in Australia were reasonable necessary and
exceptional. These included a fee for N. Linke's application to appear pro hac vice of $325.00,
his legal fees of $2,913.00, and the cost of video trial presentations of the Australian depositions
in the amount of $303.75. These costs are allowed.
The cost of obtaining legal counsel for one of the witnesses in the amount of $600.00 was
not necessary.

The cost of a court transcript for the hearing held June 28, 2013 was not
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exceptional. The cost of locating the witness, Scott Peterson, was not exceptional. The research
of motor vehicle titles was not exceptional. The money spent on witness preparation through
Tsongas Litigation Consulting should not be assessed against the plaintiff in the interest of
justice. The rental of a conference room was necessary, but not exceptional. The rental of an
overhead projector was not exceptional.

All of these requested discretionary costs are

disallowed.
CONCLUSIONS
LFUSA was the prevailing party in this litigation.
The plaintiff motion to amend his pleadings to include the theory that he is entitled to an
equitable portion of the good will of LFUSA should be denied because no evidence was admitted
at trial to support that theory. That issue was not tried by express or implied consent of the
parties.
The plaintiffs motions to amend the court' s findings and conclusions pursuant to IRCP
52(b) and 59( e) should be denied.
The judgment should be amended to include pre-judgment on the award of $180,000.00
at the rate of 12% from August 1, 2013 to December 10, 2013 in the amount of $7,752.58.
No attorney fees or costs should be awarded either party under ERISA. To award
attorney fees to LFUSA would be contrary to one of the purposes of ERISA, which is to not
discourage employees from filing claims against their employers.
LFUSA was the prevailing party on the crucial issues tried. Huber prevailed on his claim
under the NDA, but LFUSA prevailed on the much larger and more litigated issues regarding
"top hat" status of the CSO and termination of the plaintiff for unsatisfactory performance.
Reasonable attorney fees and costs should be awarded LFUSA under LC. 12-120(3). Reasonable
attorney fees of $264,000.00 should be awarded to LFUSA.
Costs as a matter ofright in the amount of $15,584.51 should be awarded to LFUSA.
Discretionary costs in the amount of $4,880.25 should be awarded to LFUSA.
Dated this ~

day of January, 2014.

District Judge '
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I, the undersigned Deputy Clerk of the above entitled Court, do hereby cert~ that a
faxed to, or delivered by me on the ~ ... day of
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, 20~ , to:

3(~ of the foregoing was mailed to,
Jeff R. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, ID 83702

_X_ U. S. Mail

Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
P.O. Box 829
Boise, ID 83701

_X__ U.S. Mail
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER
)
)
)
)
)
)
)
)
)
)
)

JEFFREY EDWARD HUBER,
Plaintiff,
vs.
LIGHTFORCE USA, INC. , dba
NIGHTFORCE OPTICS,
Defendant.

CASE NO. CV 2012-336
ORDER FOR COSTS AND
ATTORNEY FEES

For the reasons stated m the court's Findings Re : Post-Trial Motions, filed
contemporaneously:
IT IS ORDERED, ADJUDGED, AND DECREED that the defendant have judgment
against the plaintiff for attorney fees and costs in the amount of two hundred eighty four
thousand four hundred sixty four dollars and seventy six cents ($284,464.76) together with
interest at the lawful rate from the date of this order.
Dated this Z /4 Elay of ~

~

, 2014.

,~

Michael J. Griffin

~/

(,

jl

District Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER

)
)
)
)
)
)
)
)
)
)
)

JEFFREY EDWARD HUBER,
Plaintiff,
vs.
LIGHTFORCE USA, INC. , dba
NIGHTFORCE OPTICS,
Defendant.

CASE NO. CV 2012-336
AMENDED JUDGMENT

For the reasons stated in the court's original Findings and Conclusions, filed December
10, 2013 , and the court's Findings Re: Post-Trial Motions, filed contemporaneously:
IT IS ORDERED, ADJUDGED, AND DECREED that the plaintiff have judgment
against the defendant in the principal amount of $180,000.00 plus pre-judgment interest in the
amount of $7,752.58 for a total judgment of $187,752.38 together with interest at the lawful rate
from December 10, 2013 until paid in full .
Dated this2 r..sf- day o~

c~
Michael J. Grifm
District Judge
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JeffR. Sykes, ISB #5058

Chad M. Nicholson, ISB #7506
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200

Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nichol son@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRlCT COURT OF THE SECOND JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,
vs.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as

PLAINTIFF'S
MOTION TO RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDER
RULE 54 AND J.C. § 12-120(3)
Honorable Michael J. Griffin

NIGHTFORCE OPTICS;
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber ("Plaintiff'), by and through his counsel of

record, Meuleman Mollerup LLP, and hereby moves this Court to reconsider its denial of attorney
fees and costs to Plaintiff under Idaho Code § l 2· 120(3) and its award of attorney fees and costs to

Defendant Lightforce USA, Inc. under Idaho Code§ 12-120(3).

PLAINTIFF'S MOTION TO RECONSl0:£R COSTS AND ATTORNEYS' FEE AWARD UNDER RULE .54
AND I.C. § 12-120(3) - Page 1
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This Motion is made pursuant to Idaho Rules of Civil Procedure 1l(a)(2)(B), 54(d), 54(e),
and 59(e), Idaho Code§ 12-120(3) and United States Code 29 U.S.C. §§ 1132(g)(l) and 1144(a) and
Idaho and Federal case law interpreting the same. This Motion is supported by the Memorandum in
Support of Plaintiff's Motion to Reconsider Costs and Attorney's Fees Award Under Rule 54 and
I.C. § 12-120(3) and the pleadings and briefing previously filed with the Court.

ORAL ARGUlvIBNT IS REQUESTED
DATED this 4th day of Februruy, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 4th day of February, 2014; a true and correct copy of the
foregoing and was served by the method indicated below upon the following party(ies):

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 385.5384
Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District

Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[
[
[
[

[

]
]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffa.tt.com
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]

[
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[

]
]
]
]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocountv.org
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Chad M. Nicholson, !SB #7506
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Boise, Idaho 83702
Telephone: 208.342.6066
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,

Case No. CV 2012-336

Plaintiff,

vs.
LIOHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S
MOTION TO RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDER
RULE 54 AND I.C. § 12-120(3)

NIGHTFORCE OPTICS;
Honorable Michael J. Griffin
Defendant.

COMES NOW, Plaintiff Jeffrey Edward Huber C'Huber"), by and through his counsel of
record, Meuleman Mollerup LLP, and files this Memorandum in Support of Plaintifr s Motion to
Reconsider Costs and Attorneys' Fee Award Under Rule 54 and I.C. § 12.. 120(3).
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I. INTRODUCTION

On January 21, 2014 the Court entered its Findings Re: Post Trial Motions ("Findings"),
Order for Costs and Attorney Fees ("Order") and an Amended Judgment. Collectively these filings
denied Huber's request for attorney fees and costs and awarded Defendant Lightforce USA, Inc.
(..LUSN') costs on the basis that the LUSA was the prevailing party under Idaho Rule of Civil
Procedure ("Rule") 54(d)(l)(B) for prevailing on the issues related to the Company Share Offer
("CSO") and attorneys' fees on the basis that the CSO was a commercial transaction under Idaho

Code§ 12-120(3).
Huber seeks reconsideration and reversal of the Findings 1, Order and Amended Judgment to
the extent that LUSA was awarded its costs and attorneys' fees. Huber also seeks reconsideration of
the denial of any attorneys' fees or costs to Huber. The Court's award of costs and attorneys; fees to
LUSA is a manifest error oflaw as it violates the Employee Retirement Income Security Act's
("BRISA") absolute preemption of state law on related causes of action. Additionally~ the failure to
award attorneys' fees and costs to Huber failed to comply with legal standards applicable to Idaho
Rules of Civil Procedure ("Rule11 or "Rules") 54(d)(l) & 54(e) and Idaho Code§ 12·120(3).

II. STANDARD OF REVIEW

With respect to Rule 11 (a)(2)(B) motions for reconsideration, the Idaho Supreme Court has
held:
The district court has no discretion on whether to entertain a motion
for reconsideration pursuant to Idaho Rule of Civil Procedure
- 11 (a)(2)(B). On a motion for reconsideration, the court must consider
any new admissible evidence or authority bearing on the correctness
of an interlocutory order. However, a motion for reconsideration
need not be supported by any new evidence or authority. When
I As Is set forth more fully below, Huber only seeks reconsideration of the Court's Findings to the extent that the
Findings relate to the award of attorneys fees and costs to LUSA under Idaho Code§ l:J.120(3).
MEMORANDUM IN SUPPORT OF PL,AINTIFF1S MOTION TO RECONSlDER COSTS AND
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deciding the motion for reconsideration, the district court must apply
the same standard of review that the court applied when deciding the
original order that is being reconsidered.
Fragnella v. Petrovich, 153 ldaho 266,276,281 P.3d 103, 113 (2012) (citations omitted). As the

decision to award attorneys' fees and costs is a matter within the Court's discretion, this motion is
governed by an abuse of discretion standard.
HRule 59 was designed to allow the trial court either on its own initiative or on motion by the
parties to correct errors both of fact and law that had occurred in its proceedings." First Security

Bankv. NeJbaur, 98 Idaho 598,603,570 P.2d 276,281 (1977). The decision whether to grant a Rule
59(e) motion is committed to the discretion of the trial court. Lowe v. Lym, 103 Idaho 259,263, 646
P.2d 1030, 1034 (Ct. App. 1982).
III.ARGUMENT

A.

Tlie CSO cannot be considered wl,en conducting the prevailing party analysis of
Rule 54(d)(l)(BJ.

Rule 54(d)(l)(B) provides that in determining which party is the prevailing party, a district
court is to "consider[] all of the issues and claims involved in the action and the resultant judgment
or judgments obtained." However, Rule S4(d)(l)(B) is inapplicable to an BRISA claim given the
complete and absolute preemption of state law by BRISA. Where a district court is presented with
an BRISA claim, the only applicable attorneys' fees and costs statute is 29 U.S.C. § 1132(g)(l)
which provides that "the court in its discretion may allow a reasonable attorney's fees and costs of
action to either party.', See Cockyv. Life Ins. Co. of.N. America, 804 F.Supp. 1571, 1576 (S.D.GA.
1992).

The case of San Francisco Culinary, Bartenders & Service Employees Welfare Fundv, Lucin

is instructive. 76 F.3d 295 (9th Cir. 1996). lnLucln, the plaintiffs brought an action under ERISA
MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO RECONSIDER COSTS AND
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and the Labor Management Relations Act of 1947 ("LMRA.11). 76 F.3d at 296. Utilizing state law,
the trial court granted the plaintiffs a writ of attachment on funds held in an escrow account for the
defendant. Id. The defendant successfully defended against the ERISA and LMRA claims but its
claim for attorneys' fees and costs under ERISA was denied. Id. The Ninth Circuit Court of
Appeals affirmed the denial of fees and costs. Id. After the Ninth Circuit issued its decision, the
defendant sought and received ajudgment under state law for wrongful attachment. Id. at 296~297.
1
The trial court then awarded the defendant fees and costs and uincluded in its atto~eys fees

calculation the amount offees attributable to the [defendant's] successful effort to defeat the ERISA
action." Id. at 297. The plaintiffs appealed the fees and costs award on the basis of ERlSA
preemption. Id. The Ninth Circuit agreed with the plaintiffs and reversed the fees award. Id. In so
holding, the Ninth Circuit stated: "BRISA preempts an award of attorneys• fees for work done in an
ElUSA action when those fees are determined according to the standards of a state statute and the
state standards differ from the standards that are applicable m1der BRISA." Id. The Court continued
to hold that:

Our Hummell decision set forth the standards governing the award of
fees in [BRISA litigation]. No state statute or state rule of law can
vary those standards. Tllerefore, the district coi,rt's dec/$1011 to
apply a state statute and grant tlte defendant's attorneys' fees for
work done in the underlying ERISA action notwithsta11di11g tl,efact
that botlt tlte district judge and tltls court /tad previously determined
tliat tlte defendaltts were not entitled to recover such fees 11nder
ERISA cannot stand.

However, to the extent that state law provides for attorneys' fees with
respect to a state law actio11, BRISA is not implicated.
Id. at 298 (emphasis of bold and italics added, emphasis ofjust italics in original). The Ninth Circuit

concluded, ''[i]f a litigant were pennitted to resort to a state statutory procedure to reach around

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO RECONSIDER COSTS AND
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\\FILESERVERICLIHN1\10085.0021PLD\RECONS1DER FEB AWARD(MEMO) 140130.DOC

1998

02/04/2014

17:10

(re,,<)

P.006/014

ER1SA's attorneys' fees provisions for fees on an BRISA claim, the purposes of the BRISA
provision would be severely undermined. 11 Id.
In light of the preemptive effect ofERISA and Idaho state law, the Court was required to
conduct two (2) separate fee and costs analyses: (I) a federal claim analysis and (2) a state claim

analysis. The Idaho Supreme Court has recognized that a district court may conduct a separate fees
analysis based upon different claims. See Ramco v. H~K Contractors, Inc., 118 Idaho 108, 794 P.2d
1381 (1990); Rockefeller v. Grabow, 139 Idaho 538, 82 P.3d 450 (2003). See also Shurtlljf v.

Northwest Pools, Inc., 120 Idaho 263,269,815 P.2d461, 467 (Ct. App. 1991). In light ofERISA's
preemption of state law, a separate analysis of fees and costs under the CSO and Huber's state law

claims is required.
The Court's Findings make clear that it considered the CSO when conducting its Rule
54(d)(l)(B) prevailing party analysis. Findings a.t 5-8. By considering the CSO in its prevailing

party analysis, the Court effectively engrafted Rule S4(d)(l)(B) into 29 U.S.C. § 1132(g)(l), This

was error as it violates ERIS A's preemption of state law and is a misapplication of applicable legal
standards. As such, the Court's conclusion that LUSA was the prevailing party under Rule
54(d)(l)(B) was an error of law.

B.

Tile CSO i$ a federal $latutory ERISA claim, !!21 a commercial transaction
govemed by ldalio Code§ 12-120(3).

Likewise, the Court awarded attorneys' fees LUSA under Idaho Code § 12-120(:3) on the

basis that the Company Share Offer ("CSO..) was a "commercial transaction." This conclusion
violates legal standards applicable to ERISA preemption and was an abuse of discretion.

The Court determined that the Company Share Offer was governed by ERISA. Order Re:

Plaintiff's Motion for Partial Summary Judgment; filed August 28, 2013. As a plan subject to

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO RECONSIDER COSTS AND
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ER.ISA, ERISA's provisions nsupersede an)' and all State laws insofar as they may ... relate to" the
CSO. 29 U.S.C. § 1144(a) (emphasis added). See also San Francisco Culinary Bartenders &

Service Employees Welfare Fundv. Lucin, 76 F.3d 295,298 (91h Cir. 1996) (noting that ERISA is

"one of the broadest preemption clauses ever enacted by Congress.") (quotations marks omitted);

Meisner v. Potlatch Corp., 131 Idaho 258, 262 954 P.2d 676, 680 (1998). The United States
Supreme Court has held that ERISA actually converts a state law claim into a federal statutory cause
of action. See Aetna Health Inc. v. Davila. 542 U.S. 200, 209, 124 S.Ct. 2488, 2496 (2004).

Therefore, the CSO claim is a statutory claim, not a commercial transaction claim and cannot
be a basis to award attorneys' fees to LUSA under Idaho Code§ 12-120(3). To do so is an error of
law.

C.

B11ber prevfliled on t/ze 011/y state law claim tried and ti,erefore is tlte prevailing
party under Rule 54(d)(l)(B) a11d entitled to costs u11der Rule 54(d)(l)(A).

As noted, it was incumbent on the Court to conduct two (2) separate analyses: a federal
claim analysis and a state claim analysis.
The Court applied the Hummell factors to Huber's federal claim, i.e. the CSO claim, and

determined that neither party was entitled to costs or attorneys' fees under BRISA. Huber does not
challenge this finding.
On the other hand, the only state law claim tried was Huber's claim under the Deed of Non
Disclosure Non Competition and Assignment (' 4NDA"). The Court found that Huber prevailed on

this claim. Findings at 5 & 8. As the prevailing party, Buber is entitled to costs under Rule
S4(d)(l)(A) and attorneys' fees under Idaho Code § 12-120(3). Therefore, Huber is entitled to

receive costs.as a matter)lfright in the amount of$15,185.32 and attorneys fees related to the NDA
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claim in the amount of $165,713. SO. Declaration ofJeffR. Sykes in Support ofPlaintiff's Motion for

Attorney Fees and Costs, filed on December 23, 2013.
IV. CONCLUSION

While recognizing that BRISA does not pennit an award of fees and costs agairu;t Huber
because such an award would discourage the bringing of claims, using state law, the Court imposed a
substantial fees and costs award against Huber based upon Huber's BRISA claim. In the words of
the Ninth Circuit Court of Appeals, the Court used state law "to reach around" BRISA to award fees
and costs to LUSA when BRISA does not pennit such an award and thereby ••severely undennined"
ER.ISA' s fees and cost statute. The Court's decision violates ERIS A, s preemptive effect and as the
practical effect of discouraging employees from brining an ER1SA claim. Moreover, the Court's
award of attorneys' fees to LUSA under Idaho Code § 12-120(3) violates well-established legal
standards set forth by the Idaho Supreme Court and Idaho Court of Appeals.
Based upon the authorities and arguments set forth above, Huber respectfully requests that
the Court reconsider its award of attorneys fees and costs to Defendant Lightforce USA, Inc, and
enter an order denying a.ny attorney fees and costs to Defendant Lightforce USA, Inc. under Idaho
Code§ 12-120(3) and awardPlaintiff JeffreyE. Huber his attorneys fees and costs pursuant to Idaho
Code§ 12-120(3).
DATED this 4111 day of February, 2014.
MEULEMAN MOLLERUP LLP

BY:

Cha M. icholson
Attorneys For Plaintiff Jeffrey E. Huber
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

Case No. CV 2012-336

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;
Defendant.

NOTICE OF HEARING ON
PLAINTIFF'S MOTION TO
RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDER
RULE 54 AND I.C. §12-120(3)
Judge;

natc:
Time:

Honorable Michael J. Griffin
February 18, 2014
11 :00 a.m. PST

Meet~Me:
208.476.8998
Personnl Appcarau£~s:

Clearwater County Courthouse

150 Michigan Avenue
Orofino, Idaho 83544
- NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey E. Huber, by and through his counsel

ofrecord, Meulernan Mollerup LLPt will call his Motion to Reconsider Costs and Attorneys' Fees

NOTICE -OF HEARING ON PLAINTIFFtS MOTION TO RECONSIDER COSTS AND
ATTORNEYSt FEE AWARD UNDER RULE 54 AND J.C.§ 12-120(3) - Pag~ 1
l:\tOOSS.002\PLDIRECONSIDER FEES.NOH 140131.POC

..
I

2003

02/04/2014

17:11

(1 m,)

P.014/014

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 4th day of February 2014, a true and correct copy of the
foregoing document was served by the method indic.ated below upon the following party{ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 101h Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Llghtforce USA

[
[

] U.S. Mail
] Hand Delivered

[

] Facsimile

[

] Overnight Mail

[

] Electronic Mail

gth@moffatt.com

~e:
Honorable Michael J. Griffin
Judge of the Second Judicial District

Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530

NOTICE OF HEARING ON PLAINTIFF'S MOTION TO RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDEI,t RULE 54 AND I.C. §12-120(3)-Pagc 3
l;\1008:S.002\PLD\RECONSIDER FEES.NOH 140131.DOC

2004

02/10/2014

FIL ED

(FAX)

14:23

P . 0021004

CLERK OF DI STR ICT COURT
CLEARV'/1~,TER CO UNTY

281~ Fr8 ' 1· ?r·! 12: 17
CAS ~ l:0=

9

I

lil_~QJ,l:33b .
_DEPUTY

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicho1son@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Plaintiff,

vs.
LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS;

Defendant.

Case No. CV 2012-336

AMENDED NOTICE OF HEAIUNG ON
PLAINTIFF'S MOTION TO
RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDER
RULE 54 AND J.C. §12-120(3)
JudgB:

HonorablB Michael J, Griffin

Date:
Time:

February 25, 2014
11 :00 a.m. PST

Meet-Me:

208.476.8998

Personal Appearances:
Clearwater County Courthouse
150 Michigan Avenue
Orofino, ldaho 83544
NOTICE IS HEREBY GIVEN that Plaintiff Jeffrey E. Huber, by and through his counsel
of record, Meuleman Mollerup LLP, will call his Motion to Reconsider Costs and Attorneys' Fees

AMENDED NOTICE OF HEAIUNG ON PLAINTIFF'S MOTION TO RECONSIDER COSTS
AND ATTORNEYS' FEE AWARD UNDER RULE 54 AND I.C. §12-120(3)- Pagel
1:\10085 .IIO~Ul\RECONSIDER FllES. AM6ND(N0H} 140210. DOC

2005

02 / 10/2014

(FAX)

14 : 24

P.003/004

Award Under Rule 54 and J.C.§ 12-120(3) for hearing before the Honorable Michael J, Griffin on the

- - - - -~ .5,_1h
_.d....al,.J'
y - ofEehruary-2014_aL11:D11_a.m._F..ac.ific_.s.tandru:d..Iim~.~- - - - - ~ - - - - - - - - - NOTICE IS FURTHER GIVEN that the parties may appear telephonically by way of
''Meet-Me" using the following telephone number; 208.476.8998. Any party wishing to personally
appear may do so at the Clearwater County Courthouse located at 150 Michigan Avenue, Orofino,
Idaho 83544.

DATED this 10th day ofFebruary 2014.
MEULEMAN MOLLERUP LLP

Attorneys For Plaintiff Jeffrey E. Huber

AMENDED NOTICE OF HEARING ON PLAINTIFF'S MOTION TO '.RECONSIDER COSTS
AND ATTORNEYS' FEE AW ARD UNDER RULE 54 AND J.C. §12-120(3)- Page 2
l:\1008S.OO~LD\RECONSIDER FEES. AMEND(NOH) 140210.DOC

2006

02/10/20 14

(FAX)

14 : 24

P . 004/004

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the thaay of Feoruary 014, a true an correc copy offfie
foregoing document was served by the method indicated below upon the following party(ies):
- - - - - ···· ·-

··· -·- ·· ·· ···· - --

··- · .............. ~~ ... u......... ,u

Boise, Idaho 83701

] U.S. Mail
] Hand Delivered
[ X ] Facsimile
[
1 Overnight Mail
[
] Electronic Mail

Telephone: 208.345.2000
Facsimile: 208. 985.5384

gt:h@moffatt.com

Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
Post Office Box 829

[
[

Counsel For Defendant Lightforce USA
Honorable Michael J. Griffin
Judge of the Second Judicial District

Idaho County
320 W. Main
Grangeville Idaho 83530
Facsimile: 208-983-2376

[

1

[ ]
[:;(]
[ ]
[ ]

U.S. Mail
Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

districtcourt@idahocounty.org

--

AMENDED NOTICE OF HEARING ON PLAINTIFF'S MOTION TO RECONSIDER COSTS
AND ATTORNEYS' FEE AWARD UNDER RULE 54 ANl> l.C. §12-120(3) - Page 3
1:\10085.00:.?J>LD\RECONSIDER FEES. AMEND{NOH) 14021 O.DOC

2007

FILED
CLERK OF DI STRICT COURT
CLE/i,R1,'/p,:"f:R cou~ny

I/

?11q r~?. I I Pfl '-'.: qJ
' r:. !!(', l\
C..F\.JC,,·
..

-::J....::z../f
"'\ - ~
'fl-~-

1 ~..

B¥___ .... _ ~
Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimi le (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253
Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual ,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION TO
RECONSIDER COSTS AND
ATTORNEYS' FEE AWARD UNDER
RULE 54 AND I.C. § 12-120(3)

Defendant.

I.

INTRODUCTION

The primary issue tried in this case "revolved around whether or not the plaintiff
was terminated for unsatisfactory performance." See Post Trial Findings, issued January 21 ,

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION
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Client:3207954.2
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2014 ("1/21/14 Findings"), at p. 5. In fact, Plaintiffs performance, together with Lightforce's
response to Plaintiffs performance, were the integral elements with respect to five of the six
1
causes--of-aetiem--aH eged-by-P-1-aint-if'f- i-n th is--ea-s . Gn--Getober---1-8, 2-0-1-J, Rlaint-~f-f- proceed€d t0--a- - - - -

trial on the merits as to Plaintiffs three remaining causes of action:

(1) breach of Deed of

Noncompetition, Nondisclosure and Assignment ("NDA"), (2) wrongful termination of
employment; and (3) interference with benefits under the Employment Retirement Income and
Security Act of 1974 (ERISA) under the Company Share Offer ("CSO") . See Findings of Fact
and Conclusions of Law, filed December 10, 2013 (" 12/ 10/13 Findings"), at p. 5. The ultimate
issue of Plaintiffs job performance permeated each of these three causes of action tried to the
Court. Following trial, Lightforce prevailed as to this ultimate issue, thereby defeating Plaintiffs
claim under the CSO as well as his state law claim for wrongful termination of employment.
Plaintiff prevailed only as to his claim under the NDA, receiving limited relief under such claim
2
when compared to the totality of the relief sought in the action as a whole .

As part of the Court's 1/21/14 Findings, this Court declared that "LFUSA
prevailed on the most crucial issues of the trial " and was the "prevailing party in this litigation."
This Court dismissed three of Plaintiffs causes of action on summary judgment. Of
these three claims, two related to Plaintiffs state law claims under the CSO, i.e. breach of
contract and breach of the implied covenant of good faith and fair dealing.
1

During the trial "[e]vidence was admitted regarding the plaintiffs history with
[Lightforce] from its very beginning in Washington until the plaintiffs termination over 10 years
later in Idaho." 1/21/14 Findings, p. 5. Plaintiffs claim under the NDA did not arise until
February 7, 2011. See 12/10/ 13 Findings, p. 7. Plaintiffs claims under the NDA concern only
the time period, beginning February 7, 2011 through August 1, 2013. Id. "During that period of
time Huber was only actually working from February 7, 2011 until the end of May, 2011,
when he was told to take 2 months' vacation before returning to work." Id. , at p. 8 (emphasis
added).
2
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1/21/14 Findings, pp. 5 and 8. Thereafter, the Court awarded Lightforce attorney fees and costs
in the amount of Two Hundred Eighty-four Thousand Four Hundred Sixty-four Dollars and
Seventy-six Cents ($284,464.76).
Plaintiff brings this current motion to reconsider contending that this Court
committed manifest error of law by considering the CSO in determining that Lightforce was the
prevailing party and in awarding attorney fees and costs to Lightforce. See, e.g., Memorandum
In Support of Plaintiff's Motion to Reconsider Costs and Attorneys' Fee Award Under Rule 54
and I.C. § 12-120(3) ("Pl. 2/4/14 Mem."). Specifically, Plaintiff argues that ERISA completely
preempts Idaho Code 12-120(3) and therefore the Court was not permitted to consider the CSO
in making a prevailing party analysis. As such, Plaintiff contends that this Court should reverse
its 1/21/14 Findings, declare Plaintiff to be the prevailing party, and award Plaintiff nearly
$180,000.00 in attorney fees and costs. Plaintiff has failed to offer any compelling reason that
would warrant reconsideration of the Court's prior decision awarding fees and costs to
Lightforce.
IL
A.

ARGUMENT

This Court did Not Err in Considering Plaintiff's Claims Under the CSO in
Declaring Lightforce to Have Prevailed on the Most Crucial Issues of the
Trial.
Idaho Rule of Civil Procedure ("Rule") 54(e)(l) provides that "[i]n any civil

action the court may award reasonable attorney fees, which at the discretion of the court may
include paralegal fees, to the prevailing party or parties as defined in Rule 54( d)(l )(B), when
provided for by any statute or contract." Broken down into its component parts, Rule 54(e)(l)
permits an award of attorney fees so long as there exists: ( 1) a prevailing party; and (2) a
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statutory or contractual basis for an award of fees. In this case, both Idaho Code 12-120(3) and
ERISA, 29 U.S.C. l 132(g)(l), provide the statutory authority for an award of fees and Plaintiff
acknowledges the same. However, Plaintiff incorrectly contends that this Court erred in making
the threshold determination of which party prevailed in this action. As further explained below,
this Court acted well within its discretion in finding that Lightforce prevailed against Plaintiffs
claims at trial.
As part of this Court's 1/21/14 Findings, this Court determined that although
Plaintiff prevailed in part, Lightforce prevailed on the most crucial issues of the trial and was the
prevailing party. Rule 54 permits a Court to conduct a prevailing party analysis. As provided in
the prior briefing before this Court, there are three principal factors the trial court must consider
when determining which party, if any, prevailed: "(l) the final judgment or result obtained in
relation to the relief sought; (2) whether there were multiple claims or issues; and (3) the extent
to which each party prevailed on each issue or claim." Jerry Joseph CL. U Ins. Assoc., Inc. v.

Vaught, 117 Idaho 555, 557, 789 P.2d 1146, 1148 (1990). The Court's 1/21/14 Findings reflects
that this Court considered each of the foregoing factors, giving due weight to each with respect
to the prevailing party analysis.
Plaintiff sees it differently. In support of his motion for reconsideration, Plaintiff
relies on the holding in San Francisco Culinary, Bartenders and Service Employees Welfare

Fund v. Lucin, 76 F.3d 295 (9th Cir. 1996) for the proposition that consideration of Plaintiffs
claims under ERISA in making a prevailing party determination constituted clear error. Lucin
did not hold that a court cannot consider state and federal claims in making a threshold
prevailing party analysis. In fact, Lucin is not a case that addresses the prevailing party issue;
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instead, Lucin addressed the issue of entitlement to fees which 1s very different from the
threshold question of who prevailed in the litigation.
In Lucin, the Ninth Circuit held that ERISA preempts an award of attorney's fees
for work done in an ERISA action when those fees are determined according to the standards of
a state statute and the state standards differ from the standards that are applicable under ERISA.
See Lucin, 76 F.3d 295 at 298 ("In this case, we do not declare the state statute itselfpreempted

but only any implementation of it that fails to use the applicable ERISA standards to
determine the propriety of an award of attorneys' fees for work done in the underlying ERISA
action.") (emphasis added). Moreover, the Court in Lucin made clear that "to the extent that
state law provides for attorneys' fees with respect to a state law action, ERISA is not
implicated." Id. (emphasis in original). Importantly, Lucin said nothing about the prevailing
3
party analysis; indeed, the term "prevailing party" is nowhere to be found in the entire decision.

As a result, Lucin offers no precedential or persuasive value with respect to the issue before the
Court.
Putting aside the inapplicability of Lucin, two separate bases exist for sustaining
this Court's prevailing party determination. First, the standards for determining prevailing party
under Idaho law do not differ from the standards for determining that a party has achieved some
success on the merits under ERISA. Second, as noted above, the common thread through each

As noted below, to receive an award of fees under ERISA, a party must achieve some
degree of success on the merits, but need not be officially deemed a "prevailing party." Hardt v.
Reliance Standard Life Ins. Co., 130 S. Ct. 2149, 2156, 2158 (2010). This explains why the term
prevailing party is not found in the Lucin decision and further illustrates why Lucin has no force
as applied to the circumstances presented here.
3
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of Plaintiffs claims-whether they were pied at the outset, dismissed on summary judgment, or
ultimately tried-was the issue of Plaintiffs job performance.

Accordingly, Lightforce's

defense to each of Plaintiffs claims heavily revolved around Plaintiffs substandard job
performance.

Not surprisingly, this Court's prevailing party analysis turned on the whether or

not Plaintiff was terminated for unsatisfactory performance, which was an integral element of
each of Plaintiffs state law causes of action for breach of contract, breach of the implied
covenant of good faith and fair dealing, wrongful termination, and breach of the NDA.
1.

The standards for determining prevailing party under Idaho law do
not conflict with ERISA.

There is no dispute that the Court determined Lightforce to be the prevailing
party. There was no error in reaching that determination because there is no conflict between the
standard employed by the Court and ERISA. The United States Supreme Court recently held
that although a litigant need not be deemed "a prevailing party" to receive attorney fees under
section l 132(g)(l), the litigant seeking attorney fees must show some degree of success on the
merits. Hardt v. Reliance Standard Life Ins. Co., 130 S. Ct. 2149, 2156, 2158 (2010). The

Hardt Court concluded that "achieving trivial success on the merits or a purely procedural
victor[y]" is not sufficient to satisfy the some-success-on-the-merits standard.

Id. at 2158

(quotation omitted). But there is some success on the merits "if the court can fairly call the
outcome of the litigation some success on the merits without conducting a lengthy inquiry into
the question whether a particular party's success was." Id.

Compare with Nguyen v. Bui,

146 Idaho 187, 194, 191 P.3d 1107, 1114 ("the prevailing party question is examined and
determined from an overall view, not a claim-by-claim analysis.") (citation omitted). In his
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reconsideration briefing, Plaintiff directly quotes from the Rule 54 standard for determining the
prevailing party, which states: "In determining which party to an action is a prevailing party and
entitled to costs, the trial court shall in its sound discretion consider the final judgment or result
of the action in relation to the relief sought by the respective parties."

Idaho R. Civ. P.

54(d)(l)(A).
Under both standards, the Court is required to make a determination based on the
ultimate result.

Whether phrased in achieving some degree of success on the merits or

considering the result of the action in relation to the relief sought, the result here is the same. In
this case, this Court's 1/21/14 Findings support both a finding that Lightforce is the prevailing
party, as well as a finding that Lightforce achieved some success on the merits.

As such,

Lightforce respectfully submits that this Court did not err in considering the entirety of the
claims, including the ERISA-governed CSO claim, in declaring Lightforce to be the prevailing
party as to the most critical issues tried. After all, the centerpiece of this case is Plaintiffs job
performance. Naturally, this Court's prevailing party analysis turned on the whether or not
Plaintiff was terminated for unsatisfactory performance because that issue spread throughout the
claims in this action.
Since commencing this action on August 27, 2012, the primary issues in this case
have been Plaintiffs job performance and Lightforce's response to Plaintiffs job performance.
Plaintiff admits that regardless of how this case was tried, Plaintiffs performance and
Lightforce's response to Plaintiffs performance were the primary issues tried in this case. See
Memorandum In Support of Plaintiffs Motion for Attorney Fees and Costs, dated December 20,
2013, pp. 9-10:
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As the prevailing party, Huber is entitled to the attorneys' fees and
costs sought because these would have been incurred even if
Huber had not sought relief under the CSO and/or for wrongful
termination. As noted previously, LFUSA relied upon the same
documentary evidence and testimony to support its defense to both
Huber's NDA claim and CSO claim. Thus, in order for Huber to
successfully prosecute his claim under the NDA, Meuleman
Mollerup would have been required to conduct the same discovery
and trial work that was conducted even if Huber had not asserted
the CSO claim. Huber pursued these claims under several
different theories.

Id, pp. 9-10 (emphasis added).
In this case, Plaintiffs job performance, and Lightforce's reasonable efforts to
effectively manage Plaintiffs performance by trying to provide him with a lower profile job,
were the integral issues in this case. There is no dispute that Lightforce prevailed as to these
issues. See 1/21/14 Findings, p. 2 ("The court found that plaintiff was terminated for being
dishonest with LFUSA over a period of time, for not properly addressing and managing the
company's production problems, and because of his personal style which created a hostile
working environment.")

Because the record more than supports a finding that Lightforce

prevailed from an overall view on the main issued tried to the Court, Lightforce submits that this
Court acted within its discretion in awarding Lightforce attorney fees and costs as part of its
1/21/14 Findings.

Moreover, this Court should not discount or overlook the dismissal of

Plaintiffs claims for breach of the CSO under state law and breach of the implied covenant of
good faith under state law at the summary judgment stage. Each of those claims are subject to a
fee award under Idaho Code Section 12-120(3), which further supports the conclusion that
Lightforce is the prevailing party in this litigation and is entitled to an award of fees.
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Although Plaintiff mistakenly claims that the Court awarded fees under Idaho
Code Section 12-120(3) on an ERISA-governed claim under the CSO, what Plaintiff overlooks is
that Lightforce prevailed at trial against Plaintiffs claim for wrongful termination. Such claim
for wrongful termination dealt with the issue of Plaintiffs job performance and such claim also
furnishes the basis for a fee award under Idaho Code Section 12-120(3). As a result, this Court
can certainly affirm its prior fee award in acknowledgment Lightforce's status as prevailing party
on the wrongful termination claim, which claim allows for an award of fees under state law. As
noted above, Lightforce's defense to the claims tried in this case revolved around Plaintiffs job
performance. In short, the defense advanced to blunt Plaintiffs wrongful termination claim may
likely have served to blunt Plaintiffs claim under the CSO. However, the efficiencies of putting
on a single defense to multiple claims under federal and state law does not serve as a reason to
deny Lightforce's fee award where such state law claims are subject to a mandatory fee award
under Section 12-120(3).
2.

This Court would not run afoul of ERISA in substantiating its award
of attorney fees and costs under 29 U.S.C. § 1132.

The record before the Court presents additional grounds to affirm its prior fee
award. Specifically, ERISA provides a statutory basis to award fees in this action. In Hardt, the
Supreme Court considered the five Hummel factors and recognized that section 1132(g)(l) of
ERISA "unambiguously allows a court to award attorney's fees 'in its discretion ... to either
party[.]"' Hardt, 130 S. Ct. 2149, 2156, 2158. § 1132(g)(l). The Supreme Court also rejected
the idea that the district court is required to apply the five factors articulated in Hummel to guide
its decision in whether to award attorney fees and costs.
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Equally well known, however, is the fact that a 'judge's discretion
is not unlimited.' Ibid. Consistent with Circuit precedent, the
District Court applied five factors to guide its discretion in
deciding whether to award attorney's fees under§ 1132(g)(l). See
supra, at 6, and n. 1. Because these five factors bear no obvious
relation to § 1132(g)(l) 's text or to our fee-shifting
jurisprudence, they are not required for channeling a court's
discretion when awarding fees under this section.

Id. (emphasis added).
Ultimately, in awarding attorney fees, the district court is afforded the same sound
discretion under ERISA 1132(g)(l) as it is under Idaho Rule of Civil Procedure 54. While this
Court may still, in its discretion, consider the factors articulated in Hummel in supporting an
award of attorney fees and costs to Lightforce, consideration of the Hummel factors is
discretionary. Here, if the Court were to conduct a separate analysis of Plaintiffs claims under
state law and ERISA, Lightforce submits that sustaining its attorney fee and cost award under
ERISA would not otherwise offend ERISA' s traditional remedial purpose.

This is because

Congress exempted top hat plans from many ERISA provisions recognizing that top hat plan
beneficiaries do not need the protection of ERISA by virtue of their positions or compensation
levels.

Gallione v. Flaherty, 70 F.3d 724, 727 (2d Cir. 1995); DOL, Office of Pension &

Welfare Benefit Programs, Opinion 90-14A, 1990 WL 123933 at *1 (May 8, 1990). This fact,
together with application of the following Hummel factors, more than supports an award of
attorney fees under ERISA. See Flanagan v. Inland Empire Elec. Workers Pension Plan &

Trust, 3 F.3d 1246 (1993).
The first factor, culpability, is determined by actions prior to suit. In this case,
Plaintiff alleged that Lightforce terminated his employment with the intent to interfere with his
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rights under the CSO.

This Court disagreed, finding that Plaintiff was terminated for

unsatisfactory performance, concluding that "[a] reasonable person would find that Huber's
actions as vice-president (failing to address production issues), management style, demeanor, and
unprofessional treatment of LFUSA employees collectively amount to unsatisfactory
performance." 12/10/13 Findings, p. 11. This Court reaffirmed those findings in its 1/21/14
Findings, following Plaintiffs post-trial motions, finding that "plaintiff was terminated for being
dishonest with LFUSA over a period of time, for not properly addressing and managing the
company's production problems, and because of his personal style which created a hostile
working environment." 1/21/14 Findings, p. 2.
As to the second factor, ability to pay, Plaintiff has misled this Court about his
employment status and resulting ability to satisfy the fee award. See e.g., Lightforce USA, Inc.'s
Reply Memorandum in Support of its Motion for Attorney Fees and Costs (January 3, 2014),
Declaration of Gerald T. Husch (January 3, 2014), and Declaration of Monika Leniger-Sherratt
(January 17, 2014).
As to the third factor, deterrence, the record in this case reveals that Plaintiff is the
only employee of Lightforce who was ever offered the CSO. Put differently, the plan at issue
constituted a top hat plan that was offered to a single member of top-level management.
Congress has deemed top-level management, unlike most employees, to be capable of protecting
their own pension expectations. Gallione v. Flaherty, 70 F .3d 724, 727 (2d. Cir. 1995). An
award of fees would not deter the larger class of rank and file employees from bringing good
faith claims under traditional retirement plans.
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Lightforce admits that factor four, benefits conferred on the plan, is neutral as the
plan only existed between Lightforce and Plaintiff.
Finally, as to the fifth factor, the merits of the parties' positions, Lightforce
submits that the merits are borne by the results.

Lightforce was clearly the only party who

achieved success on the merits. In fact, this Court entered a finding that the Plaintiff was not
credible. 12/10/13 Findings, p. 6.
B.

Even if the Court Granted Huber's Motion to Reconsider, Huber would not
be Entitled to $180,000 in Attorney Fees.
Plaintiff incorrectly argues that he prevailed on the "only state law claim tried"

and references that such claim was for breach of the NDA. See Pl. 2/4/14 Mem., at 6. What
Plaintiff overlooks, however, is that there was another state law claim tried to the Court, i.e.,
wrongful termination, and Plaintiff lost on that claim. See 12/10/13 Findings, p. 5. Plaintiff also
overlooks that this Court dismissed Plaintiff's three other state law causes of action during
summary judgment, two of which result in a mandatory award of attorney fees under Section
12-120(3), i.e., breach of the CSO under state law and breach of the implied covenant of good
faith and fair dealing. Put into proper perspective, Plaintiff prevailed in part on his NDA claim,
did not prevail on his wrongful termination claim, and had three other state law claims dismissed
before trial. As a result, Plaintiff was not the prevailing party on the only state law claim tried.
Additionally, Plaintiff's prior fee submission makes it impossible to determine only that amount
of fees expended to advance the breach of NDA claim, let alone decipher the work that went
toward the claims that were dismissed before trial. For this additional reason, Plaintiff is not
entitled to reconsideration of the Court's prior order regarding fees and costs.
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CONCLUSION

For the foregoing reasons, Lightforce respectfully requests this Court deny
Plaintiffs Motion to Reconsider Costs and Attorneys• Fee Award under Rule 54 and J.C.§ 12120(3).
DATED this 11th day of February, 2014.
MOFFA 1T1 THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

I\
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An~af~Ofthefirm
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of February, 2014, I caused a true and
correct copy of the foregoing DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION
TO RECONSIDER COSTS AND ATTORNEYS' FEE AWARD UNDER RULE 54 AND
·I.C. § 12-120(3) to be served by the method indicated below, and addressed to the following:
JeffR. Sykes
Chad M. Nicholson
LLP
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MEULEMAN MOLLERUP,

Honorable Michael J. Griffin

District Judge
Second Judicial District, State ofldaho
320 W. Main
Grangeville, ID 83530

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid
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NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Plaintiff-Appellant Jeffrey E. Huber ("Huber") appeals against the

above-named Defendant-Respondent Lightforce USA, Incorporated ("LFUSA") to the
Idaho Supreme Court from the following order(s) and judgment(s) entered in the above-entitled
action, the Honorable Michael J. Griffin presiding:
a.

Order Re Plaintiff's Motion For Partial Summary Judgment entered on or

about August 28, 2013;
b.

Supporting Memorandum Re Motion For Partial Summary Judgment filed on

or about August 28, 2013;
c.

Order Re [Defendant's] Plaintiffs [sic] [First] Second [sic] Motion For Partial

Summary Judgment entered on or about October 4, 2013;
d.

Supporting Memorandum Re Second [sic] Motion For Partial Summary

Judgment filed on or about October 4, 2013;
e.

Post-trial Findings of Fact and Conclusions of Law ("Post-Trial Findings")

filed on or about December 10, 2013;
f.

Judgment entered on or about December 10, 2013;

g.

Findings Re: Post Trial Motions filed on or about January 21, 2014;

h.

Amended Judgment entered on or about January 21, 2014; and

1.

Order For Costs and Attorney Fees entered on or about January 21, 2014.

The pleadings and/or awards identified in foregoing Subparagraphs a. through i., inclusive, are
collectively referred to as the "Orders."
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2.

Huber has the right to appeal to the Idaho Supreme Court, as the Orders described in

Paragraph 1 are appealable orders pursuant to Rule 1l(a) of the Idaho Appellate Rules ("I.A.R.").
3.

The preliminary issues on appeal are:
a.

The District Court erred in finding that the "Deed of Non Disclosure,

Non Competition and Assignment" ("NDA") was not subject to Idaho's Claim For Wages statutes,
Idaho Code§§ 45-601, et seq., and subject to treble damages under Idaho Code§ 45-615;
b.

The District Court erred in finding that the "Company Share Offer"

("Share Offer") was an unfunded "Top Hat" plan under the Employee Retirement Income
Security Act ("ERISA"), 29 U.S.C. § 1132(g)(l);
c.

The District Court erred in finding that the benefits to be provided to Huber

under the Share Offer could be and were forfeited under the terms of the Share Offer;
d.

The District Court erred in finding that the reasons relied upon by LFUSA to

terminate Huber's employment and forfeit benefits under the Share Officer had not been waived
by Huber;
e.

There was insufficient evidence to support the District Court's decision that

the benefits owed to Huber under the Share Offer could be and were forfeited;
f.

The District Court erred in denying Huber's motion to amend the

December 10, 2012 (i) Post-Trial Findings, and (ii) Judgment pursuant to Rules 52(b) and 59(e) of
the Idaho Rules of Civil Procedure;
g.

The District Court erred in denying Huber the right to amend his complaint

pursuant to Rule 15(b) of the Idaho Rules of Civil Procedure to add a claim for equity, which was an
issue tried and argued to the Court;
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h.

The District Court erred in finding that LFUSA was the "prevailing party" in

the litigation under Rule 54(d)(l) of the Idaho Rules of Civil Procedure, and awarding costs
to LFUSA;
1.

The District Court erred m awarding LFUSA's attorneys' fees under

Idaho Code§ 12-120(3);

J.

The District Court erred by not finding that Huber was the "prevailing party"

in the litigation under Rule 54(d)(l) of the Idaho Rules of Civil Procedure;
k.

The District Court erred by not awarding Huber attorneys' fees and costs

under ERISA [29 U.S.C. § 1132(g)] and Idaho Code§ 12-120(3); and

1.

The District Court erred by not properly awarding Huber prejudgment interest

under the terms of the NDA and Idaho Code§ 28-22-104.
4.

Has an order been entered sealing all or any portion of the record?

If so,

what portions?
a.

The Court entered a Protective Order on February 12, 2013. Any pleadings

filed under seal have been so identified in Paragraph 6, herein.
5.

Huber requests preparation of the following portions of the reporter's transcript in

electronic format only:
a.

Transcripts of the trial proceedings, in their entirety, as follows:
Court Reporter
Keith Evans
Keith Evans
Keith Evans
Keith Evans
Keith Evans
Keith Evans

Date
October 21, 2013
October 22, 2013
October 23, 2013
October 24, 2013
October 25, 2013
October 30, 2013

Pages Estimate
290
230
230
230
230
290
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b.

In accordance with I.AR. 26. l(a), Huber also requests computer-searchable

disks of the foregoing transcripts.
6.

In addition to the Standard Record, as set forth in I.AR. 28(b)( 1), Huber requests that

the following be included within the Clerk's Record:
a.

The Orders identified in Paragraph 1, Subparagraphs a. through i., inclusive;

b.

LFUSA's Declaration of Ray Dennis filed [under seal]/served on or about

c.

Huber's Memorandum in Opposition to Lightforce USA, Inc.'s Motion For

July 16, 2013;

Partial Summary Judgment filed [under seal]/served on or about September 3, 2013;
d.

Huber's Pre-Trial Memorandum filed [under seal]/served on or about

September 30, 2013;
e.

Huber's Motion For Attorney Fees and Costs filed/served on or about

December 21, 2013;
f.

Memorandum in Support of Huber's Motion For Attorney Fees and Costs

filed/served on or about December 21, 2013;
g.

Declaration of JeffR. Sykes in Support of Huber's Motion For Attorney Fees

and Costs filed/served on or about December 21, 2013;
h.

Huber's Motion to Amend Judgment to Include Prejudgment Interest

filed/served on or about December 24, 2013;
1.

Memorandum in Support of Huber's Motion to Amend Judgment to Include

Prejudgment Interest filed/served on or about December 24, 2013;
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J.

Huber's Motion For Amendment Pursuant to Rules 52(b) and 59(e)

filed/served on or about December 24, 2013;
k.

Memorandum in Support of Huber's Motion For Amendment Pursuant to

Rules 52(b) and 59(e) filed/served on or about December 24, 2013;
l.

Huber's Motion to Amend Pleadings to Conform to the Evidence filed/served

on or about December 24, 2013;
m.

Memorandum in Support of Huber's Motion to Amend Pleadings to Conform

to the Evidence filed/served on or about December 24, 2013;
n.

LFUSA's Motion For Attorney Fees and Costs filed/served on or about

December 24, 2013;
o.

LFUSA's Memorandum of Fees and Costs filed/served on or about

December 24, 2013;
p.

Affidavit of Gerald T. Husch in Support of LFUSA's Memorandum of

Fees and Costs filed/served on or about December 24, 2013;
q.

Huber's Motion to Disallow Defendant's Attorney Fees and Costs filed/served

on or about December 31, 2013;
r.

Memorandum m Support of Huber's Motion to Disallow Defendant's

Attorney Fees and Costs filed/served on or about December 31, 2013;
s.

Declaration of Jeffrey E. Huber in Opposition to Defendant's Motion For

Attorney Fees and Costs filed/served on or about December 31, 2013; and
t.

Declaration of Gerald T. Husch in Support ofLFUSA's Reply Memorandum

in Support oflts Motion For Attorney Fees and Costs filed/served on or about January 3, 2014.
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7.

Huber requests the following documents offered or admitted as trial exhibits be

copied and sent to the Supreme Court:
a.

All Exhibits that were admitted into evidence during trial, including those of

both Huber and LFUSA.
8.

I certify that:
a.

A copy of this Notice of Appeal has been served upon each Reporter from

who a transcript is requested, as follows:
Keith M. Evans, RPR, WA & ID CSR
K & K Rep01iing
Post Office Box 574
Lewiston, Idaho 83501
kkreport@wildblue.net
b.

The estimated fee of $5,000.00 for preparation of the Reporter's Transcript,

determined pursuant to I.A.R. 24(c), has been paid to the Clerk of the District Court;
c.

The estimated fee of $100.00 for preparation of the Clerk's Record,

determined pursuant to I.A.R. 27(d), has been paid to the Clerk of the District Court;
d.

The appellate filing fee of $109.00 has been paid to the Clerk of the

District Court; and
e.

Service has been made upon all parties required to be served pursuant

to I.A.R. 20.

II//
II//
II II
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DATED this 18th day of February 2014.
MEULEM AN MOLLERU P LLP

BY

JZz: 'j:?==;
Attorneys For Plaintiff-A ppellant
Jeffrey E. Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18 1h day of February 2014, a true and correct copy of the
foregoing document was served by the method indicated below to the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1orh Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.20 00
Facsimile: 208. 985.5384
Counsel For Defendant-Respondent
Lightforce USA, Incorporated
Keith M . Evans, RPR, WA & ID CSR
K & K Reporting
Post Office Box 574
Lewiston, Idaho 83501
Court Reporter

:[
]
i [ v"']
:[
]

U.S. Mail
Hand Delivered
Facsimile
i [
]
Overnight Mail
:[
] Electronic Mail
i gth@moffatt.com

[ v"']

U.S. Mail
[
] Hand Delivered
[
] Facsimile
[
] Overnight Mail
[ v"'] Electronic Mail
kkrepmi@w il dbl ue .net

With one copy via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530
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CASE
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BY__ ~

lo

DEPUT I

Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone; 208.342.6066
Facsimile: 208.336.9712
sykes@law_idaho.com
nicholson@lawid<1ho.com
Attorneys For Plaintiff Jeffrcy Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF CLEARWATE R

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.

LIGHTFORCE USA, INCORPORATED,
a Wa.':ihinglon corporation, doing business as
NIGI-ITFORCE OPTJCS;

Case No. CV 2012-336
JEFFREY E. HUBER'S
MEMORAND UM IN REPLY TO
DEFENDANT 'S OPPOSITION TO
MOTION TO RECONSIDER COSTS
AND ATTORNEYS ' FEE AWARD

Honorable Michael J. Griffin

Defendant.

COMES NOW, Plaintiff Jeffrey Edward Iluber ("Hi1bcr"), by and through his counsel of

reconl, Meuleman Mollerup LLP, and files his Memorandum in Reply to Defendant's Opposition
["Opposition"] to Motion to Reconsider Costs and Attorneys' Fee Award.

JEllFREY E, HUBER'S MEMORANDU M IN REPLY TO
DEFENDANT'S OPPOSITION TO MOTTON TO RECONSll)EU.
COSTS AND ATTORNEYS' FEE AWARD - Page 1
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I.
ARGUMEN T
A.

The Court's Award Of Costs And Attorneys' Fees To Lightforcc USA, lncorporate d
Violated Federal Preemption .
In its Opposition to Huber's motion to reconsider the Court's decision to award costs and

attorneys' foes to Defendant Lightforce USA, Incorporated ("LFUSA'') under Rule 54 of the

Idaho Rules of Civil Procedure ("Rule 54") Idaho Code § 12-120(3 ), LFUSA seeks to distins1.iish the
case of San Francisco Culinmy, Bartenders and Service Employees Welf(lre Fund v. Lucin,
111
76 F.3d 295 (9 Circuit 1996), relied upon by Huber. In San Francisco Culinary, the Ninth Circuit

held that all issues in a case dealing with a plan subject to the Employee Retirement Income
Security Act ("ERISA"), including the award of costs and attorneys' fees, must be analyzed under
pertinent BRISA statutes because of the all-encompa ssing federal preemption. ill San Francisco

Culina,y, plaintiff filed a claim against defendant under BRISA and also filed for a
writ of attachment under California state law.

Plaintiff did not prevail on its ERISA claim.

The cotll't, applying the Hummell factors, determined that defendant was not entitled to
attorneys' foes under BRISA Nonetheless, the court awarded costs and attorneys' fees to defendant
under California state law because plaintiff had wrongfully received a writ of attachment.
The attorneys' fees awarded to defendant included fees for work undertaken to defend against the
ERISA claim. TI1c Ninth Circuit reversed the District Coutt's decision.
The Ninth Circuit held:

II II

/I II
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. a subsequent award of the fees purs1.1a11t to a state statutory

provision must be deemed to conflict with ERISA and be preempted
as a matter of law. We agree. BRISA preempts an award of
attorneys' fees for work done in m1 ERIS A action when those fees arc
determined according to the standards of a sMc statute and the
state standards differ from the standards that are applicable under
ERISA ....
Therefore, the district court's decision to apply a state statute and
grant the defendant's attorneys' fees for work done in the underlying
BRISA action notwithstand ing the fact that both the district judge and
Uus court had previously determined that the defendants were not
entitled to recover such foes under ER.ISA cannot stand. The part of
the award that is intended to grant fees for work perfo1111ed in the
underlying ERISA suit is preempted.
However, to the extent that state law provides for attorneys' foes with
respect to a state law action, ERISA is not implicated....

San Francisco Culinary, et al., 76 F.3d 295, 297-98 (emphasis in original). The Ninth Circuit
remanded the case back to the District Court to determine, if possible, which fees were attributable to
work dealing only with the wrongful attachment claim (not the ERIS A claim). If segregation of fees
was not possible, no fees could be awarded.
The only difference between the Huber case and San Francisco Culinary is that in

San Francisco Culinmy the de fondant prevailed on the state claim (i.e., wr~ngf-1.11 attachment issue)
and foiled to segregate the attorneys' foes inctirred for dealing only with the wrongful writ;
whereas, in this case, Huber (the plaintiff) prevailed on the state law claim that allows for an award
of attorneys' fees (i.e., the claim dealing with the nondisclosur e a1,>1·eement {"NDA"]) and identified
the attorneys' fees incurred dealing with that issue.

JEFFREY E. HUBER'S MEMORAN DUM IN REPLY TO
DEFENDAN T'S OPPOSITIO N TO MOTION TO llliCONSIDE R
COSTS AND ATTORNEY S' FEE AWARD - Page 3
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Ta~ing the ERISA claim and the state law claim separately, as is required, the Court should
have determined that attomeys' fees cannot be awarded to either party under ERIS A, but that Huber
prevailed on the state law claim-the claim dealing with the ND Ali-and should have been awarded
costs and attorneys' fees under Rule 54 and Idaho Code § 12-120(3).
Instead of analyzing the federal ERISA claim and issues and state claim and issues separately,
the Court determined that the Company Share Offer was subject to Idaho Code § 12-120(3)
(even though ERISA law preempts such a finding} and applied facts relevant only to the ERISA

claim to detennine that LPUSA prevailed under Rule 54 and awarded attorneys' fees to LFUSA
under Idaho Code § 12-120(3). This was an enor and contrary to the Ninth Circuit's decision in

San Francisco Culinary.
In its post-trial findings, the Cowt states:
.... LFUSA prevailed in part did not prevail in part. LFUSA proved
that the plaintiff was not entitled to relief under the CSO
[BRISA-based claim]. LFUSA also prevailed in summmy judgment
motions which sought to have the CSO declared a "top hat" plan
pursuant to ERISA [ERISA-based claim]. ...
The amount of money awarded to the plaintiff under the NDA
($180,000.00) was very small when compared to the relief the
plaintiff sought under the CSO ($3,496,000.00) [tm impennissible
comparison of BRISA versus state law claims].
The Court stated: "In order to succeed in their defense LFUSA had to prove that the CSO was a
"top hat" plan under ERIS A [ERISA-based claim], and that Huber s work performance was
1

unsatisfactory [ERISA-based], thws making the forfeiture provision of ERISA applicable

!/

The Court found that LFUSA breached its obligations under the NOA and owed Huber $180,000.00,
plus interest, and determined that the NDA was a commercial transaction.

JEFFREY E. HUBER'S MEMORANDUM IN REPLY TO
URFRNDANT'S OPPOSITION TO MOTION TO RECONSIDER
COSTS AND ATTORNEYS' FEE AWARD - Pa!!:C 4
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[again, ERISA-based]. These issues were the hea1i of the case and LPUSA prevailed on these

crudal issues."
All of the factors relied upon by the Court to determine that LFUSA wus the
"prevailing party" under state law [Rule 54] and entitled to attomcys' fees under state law
[Idaho Code§ 12-120(3)] were issues related to the:ERISA claim. By relying upon ERISA issues to
find that LFUSA was the "prevailing party" tmder state law, the Court violated the
federal preemption.

B,

LFUSA Is Not Entitled To Costs And Attorneys' Fees Unde.r ERISA.
In its Opposition, LFUSA also argues that it could be awarded attomeys' fees under ERISA

[29 U.S.C. § l l 32(g)]. LFUSA makes this arg1.m1cnt even though neither party has challenged the
Cou1t 's decision to deny costs or attorneys' fees under ERISA. Moreover, LFUSA has not filed a
motion for the Cotnt to reconsider its decision. Ce1tainly, had LFUSA believed it was entitled to an
award of attorneys' fees and costs under BRISA, it should have (like Huber), within 14 days from
entry of the order, filed a motion to reconsider. Notwithstanding, LFUSA's arguments are a
recitation of the same arguments it previously made for an award of attorneys' foes under ERISA,
which has been rejected and should be disregarded.

II.
CONCLUSION
Based upon the foregoing law and argument, the Court should find Huber the prevailing party
in the state law claim (i.e., the NDA claim) and award costs and attorneys' fees as requested in
Huber's motion for reconsideration.

JEFFREY E. HUBER'S MEMORANDUM IN REPLY TO
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DATED this 1 st11 day of February 2014.
MEULEMAN MOLLERUP LLP

By:a?sy:;;,~.
Attorneys For Plaintiff Jdfrey E. Huber

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ] 8111 day ofFcbnrnry 2014, a true and correct copy of the
foregoing document was served by the method indictttcd below to the following party(ies):

r---··· . -·--;~~-~i~-~·:·-~~~~;~~-~~~--·-· . - . . -· . . · ---- ---r[·-· ·-j -~.-;: ~~~!-··-·-·-··
Moffatt Thomas Ban-ett Rock & Fields
l O1 South Capitol Boulevard, 10111 Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384
Counsel For Defendant Lighrforce USA

[ ./]
[
]
[
]
[
]

Hand Delivered
Facsimile
Overnight Mail
Electronic Mail

gth@moffatt.com

With two COP.ies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 We$t Main Street
Grangeville, Idaho 83530

JEFFlmV K HUHRR'S MF.MORANDUM IN REPLY TO
DEFENDANT'S OPPOSITION TO MOTION TO RECONSIDER
COSTS AND ATTORNEYS' FEE AWARD - Page 6
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER

JEFFREY EDWARD HUBER,
Plaintiff,
vs.
LIGHTFORCE USA, INC., dba
NIGHTFORCE OPTICS,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 2012-336
ORDER RE: MOTION TO
RECONSIDER

The court is scheduled for surgery on the morning of February 25, 2014. Recovery will
take from 3 to 6 weeks. In order to avoid unnecessary delay the court will consider the pending
motion to reconsider upon the pleadings without oral argument.
Dated thist.?~ day of

f.;P?~

, 2013 .
/ ~
1

~

M ichael J. Grif:fifl
District Judge

_r_[

~
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CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that a copy
of the foregoing was mailed to, faxed to, or delivered by me on the Jf-1!, day of
RJ.orrAA"'
, 201.!l_, to:

1

JeffR. Sykes
Chad M. Nicholson
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, ID 83702

/

Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 1oth Floor
P.O. Box 829
Boise, ID 83701

,/ U.S. Mail

U.S. Mail

CarrieA3ird, Cler~ of Court

By ( ! _ . ~
Deputy Clerk
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IN THE DISTRIC T COURT OF THE SECOND JUDICIAL DISTRIC T OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARW ATER
)
JEFFREY EDWARD HUBER,
Plaintiff,
VS.

)
)

CASE NO. CV 2012-336

)
)
)

JUDGMENT

)

)

LIGHTFORCE USA, INC., dba
NIGHTFORCE OPTICS ,

)

)
)

Defendant.

Judgment is entered as follows: the plaintiffs motion to reconsider is denied.
'.)V ·

Dated this ___:_::-day of

(:__~·c

1 ~-~)

,r..<..e.-"'

, 2014.

//t~~~-t~--~,:=:) :_::>/

Michael J. Griffin
District Judge
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CERTIFICATE OF MAILING
I, the undersigned Deputy Clerk of the above entitled Court, do hereby certify that a copy
of the foregoing was mailed to, faxed to, or delivered by me on the ~ day of
20Ji_, to:

kbr1r1tw11

,

U.S. Mail

/

JeffR. Sykes
Chad M. Nicholson
MEULEMAN MOLLERU P LLP
755 West Front Street, Suite 200
Boise, ID 83702

I

Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
P.O. Box 829
Boise, ID 83701

U.S. Mail

\

)

,)
f

('
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CASEtw

Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895

'

_)

f)'J

'

I');

'

07
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BY____
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DEPUTY

MOFFATT, THOMAS, BARRETT, ROCK &
F IELDS , CHARTERED

101 S. Capitol Blvd. , 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345 -2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff-Appellant,
vs.
LIGHTFORCE USA, INCORPORATED ,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

LIGHTFORCE USA, INC.'S REQUEST
FOR ADDITIONAL TRANSCRIPT
AND RECORD ON APPEAL

Defendant-Respondent.

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 1

.1
Cl ient:3224252
2040

TO:

THE ABOVE-NAMED APPELLANT, JEFFREY EDWARD HUBER,
HIS ATTORNEYS, JEFF R. SYKES AND CHAD M. NICHOLSON, THE
COURT REPORTER AND CLERK OF THE ABOVE- ENTITLED
COURT:

NOTICE IS HEREBY GIVEN, that Defendant/Respondent Lightforce USA,
Incorporated ("Lightforce"), hereby requests, pursuant to Rule 19 of the Idaho Appellate Rules
(the "IAR"), inclusion of the following material in the reporter's transcript and the clerk's record
on appeal, in addition to that required to be included by the IAR and Plaintiff/Appellant Jeffrey
Edward Huber's ("Huber") Notice of Appeal. Any additional transcript is to be provided in
[ ] hard copy [ ] electronic format [X] both:
1.

Reporter's Transcript: In addition to the reporter's transcript requested by

Huber in his Notice of Appeal, Lightforce hereby requests that the transcripts from the following
hearings before the Honorable District Judge Michael J. Griffin, be included in the reporter's
transcript on appeal:
July 30, 2013 - Hearing on Huber's Motion for Summary
Judgment
September 17, 2013 - Hearing on Lightforce's Motion for Partial
Summary Judgment
January 15, 2014- Hearing on Multiple Post-Trial Motions
2.

Clerk's or Agency's Record: Lightforce hereby requests inclusion of the

following pleadings in the clerk's record on appeal, in addition to the standard record under
IAR 28 and pleadings identified by Huber in his Notice of Appeal:

07/01/13

Motion for Partial Summary Judgment

Huber

07/01/13

Memorandum in Support of Motion for Partial
Summary Judgment

Huber

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 2

Client:3224252.1
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07/01/13

Affidavit of Chad M. Nicholson in Support of
Motion for Partial Summary Judgment

Huber

07/01/13

Statement of Undisputed Facts in Support of Motion
for Partial Summary Judgment

Huber

07/16/13

Memorandum in Opposition to Plaintiffs Motion for
Partial Summary Judgment (filed under seal)

Lightforce

07 /16/13

Defendant Lightforce USA, Incorporated' s
Statement of Facts (filed under seal)

Lightforce

07/16/13

Declaration of Gerald T. Husch (filed under seal)

Lightforce

07/16/13

Declaration of Kyle Brown (filed under seal)

Lightforce

07/16/13

Declaration of Kevin Stockdill (filed under seal)

Lightforce

07/16/13

Declaration of Mark Cochran (filed under seal)

Lightforce

07/16/13

Declaration of Jesse Daniels (filed under seal)

Lightforce

07/16/13

Declaration of Hope Coleman (filed under seal)

Lightforce

07 /16/13

Declaration of Klaus Johnson (filed under seal)

Lightforce

07 /16/13

Declaration of Corey Runia (filed under seal)

Lightforce

07/23/13

Reply Memorandum in Support of Motion for Partial
Summary Judgment (filed under seal)

Huber

07/23/13

Supplemental Affidavit of Chad Nicholson in
Support of Motion for Partial Summary Judgment
(filed under seal)

Huber

08/20/13

Defendant's Motion for Partial Summary Judgment
(filed under seal)

Lightforce

08/20/13

Memorandum in Support of Defendant's Motion for
Partial Summary Judgment (filed under seal)

Lightforce

09/03/13

Declaration of Chad M. Nicholson in Opposition to
Lightforce USA, Inc.'s Motion for Partial Summary
Judgment (filed under seal)

Huber

09/10/13

Defendant's Reply Memorandum in Support of
Motion for Partial Summary Judgment (filed under
seal)

Lightforce

09/12/13

Order Granting Motion for Pro Hae Vice Admission
(Nichols Linke)

Court

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 3

Client:3224252.1
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10/01/13

Lightforce USA, Inc.' s Trial Brief (filed under seal)

Lightforce

12/31/13

Memorandum in Opposition to Plaintiffs Motion to
Amend Pleadings to Conform to the Evidence

Lightforce

12/31/13

Memorandum in Opposition to Plaintiffs Motion to
Amend Judgment to Include Prejudgment Interest

Lightforce

12/31/13

Declaration of Gerald T. Husch in Opposition to
Plaintiffs Motion to Amend Judgment to Include
Prejudgment Interest

Lightforce

12/31/13

Declaration of Monika Leniger-Sherratt in
Opposition to Plaintiffs Motion to Amend Judgment
to Include Prejudgment Interest

Lightforce

12/31/13

Memorandum in Opposition to Plaintiffs Motion
For Amendment Pursuant to Rules 52(b) and 59(e)

Lightforce

12/31/13

Motion to Disallow Plaintiffs Attorney Fees and
Costs

Lightforce

12/31/13

Memorandum in Opposition to Plaintiffs Motion
For Attorney Fees and Costs

Lightforce

01/03/14

Defendant's Reply Memorandum in Support of its
Motion for Attorney Fees and Costs

Lightforce

01/06/14

Plaintiffs Reply Memorandum in Support of Motion
to Amend Judgment to Include Prejudgment Interest

Huber

01/06/14

Plaintiffs Reply Memorandum in Support of
Plaintiffs Motion for Attorney Fees and Costs

Huber

01/17/14

Declaration of Jesse Daniels

Lightforce

01/17/14

Declaration of Monika Leniger-Sherratt

Lightforce

3.

Exhibits: Lightforce requests no additional exhibits.

4.

I certify that a copy of this request for additional transcript has been

served on the court reporter named below at the address also set forth below, and that the
estimated number of additional pages being requested is 200.

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 4

Client 3224252.1
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Keith Evans
Clearwater County Courthouse
150 Michigan Avenue
Orofino, ID 83 544
I further certify that this request for additional transcript and record has been
served upon all parties required to be served pursuant to Rule 20.
DATED this 28th day of February, 2014.
MOFFATT, THOMAS, BARRETT, ROCK &
IELDS, CHARTERED

Attorneys for Defendant

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 5
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of February, 2014, I caused a true and
correct copy of the foregoing LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL to be served by the method indicated below,
and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson

LLP
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

MEULEMAN MOLLERUP,

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

LIGHTFORCE USA, INC.'S REQUEST FOR ADDITIONAL
TRANSCRIPT AND RECORD ON APPEAL - 6

Client:3224252.1
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Jeff R. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
MEULEMAN MOLLERUP LLP
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.342.6066
Facsimile: 208.336.9712
sykes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWAT ER

JEFFREY EDWARD HUBER, an individual,
Plaintiff-Appellant,
VS.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

Case No. CV 2012-336
PLAINTIFF- APPELLANT 'S
SUPPLEME NT TO
NOTICE OF APPEAL
Honorable Michael J. Griffin

Defendant-Respondent.

COMES NOW, Plaintiff-Appellant Jeffrey E. Huber ("Huber"), by and through his attorneys

of record herein, Meuleman Mollerup LLP, and hereby requests that his Nqtice of Appeal filed
February 18, 2014 ("Notice of Appeal"), be supplemented as follows:

PLAINTIFF-APPELLANT'S SUPPLEMENT
TO NOTICE OF APPEAL - Page 1
l:\ 10085 .003\PLD\NOA-Amended 140312.doc
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1.

In addition to those orders and judgments identified

111

Paragraph

1,

Subparagraphs a.-i. of the Notice of Appeal, Huber appeals against Defendant-Respondent
Lightforce USA, Incorporated ("LFUSA") to the Idaho Supreme Comi from that certain
Judgment entered Febrnary 24, 2014 ("Judgment"), denying Huber's Motion to Reconsider Costs
and Attorneys' Fees Award Under Rule 54 and LC. 12-120(3) filed on or about February 10, 20] 4.
2.

The Judgment is an appealable order pursuant to Rule ll(a) of the Idaho

Appellate Rules ("LA.R.").
3.

In addition to those items identified in Paragraph 6 of the Notice of Appeal, Huber

requests that the following be included within the Clerk's Record:
a.

The Judgment set forth Paragraph 1 hereof;

b.

Huber's Motion to Reconsider Costs and Attorneys' Fees Award Under

Rule 54 and LC. 12-120(3) filed/served on or about Febrnary 10, 2014;
c.
Attorneys'

Memorandum in Support of Huber's Motion to Reconsider Costs and

Fees Award Under Rule 54 and I.C. 12-120(3) filed/served on or about

Febrnary 10, 2014;
d.

LFUSA's Opposition to Plaintiff's Motion to Reconsider Costs and

Attorneys' Fee Award Under Rule 54 and LC. § 12-120(3) filed/served on or about
Febrnary 11, 2014; and
e.

Huber's Memorandum in Reply to Defendant's Opposition to Motion to

Reconsider Costs and Attorneys' Fees Award Under Rule 54 and LC. 12-120(3) filed/served on or
about Febrnary 18, 2014.

PLAINTIFF-APPELLANT'S SUPPLEMENT
TO NOTICE OF APPEAL - Page 2
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4.

I certify that service of this Suppleme nt to Notice of Appeal has been made upon all

pmiies required to be served pursuant to I.A.R . 20.

DATED this 12th day of March 2014.
MEULEM AN MOLLER UP LLP

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 12th day of March 2014, a true and correct copy of the
foregoing documen t was served by the method indicated below to the following party(ies):
Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
l O1 South Capitol Boulevar d, 1orh Floor
Post Office Box 829
Boise, Idaho 83701
Telephon e: 208.345.2 000
Facsimile : 208. 985.5384
Counsel For Defendant-Respondent
Ligh(force USA, Incorporated
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U.S. Mail
j [ v"J Hand Delivered
[
] Facsimile
1
[
]
Overnigh t Mail
i [
] Electronic Mail
gth@mof fatt.com
[
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With one copy via United States Mail to:
Honorabl e Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthou se
320 West Main Street
Grangeville, Idaho 83530

PLAINTIFF-APPELLANT'S SUPPLEMENT
TO NOTICE OF APPEAL - Page 3
1:1I 0085.003\PLD INOA-Amend ed 1403 12 .doc

2048

., lJr c::T •.-:·i COUPT
Cl[r
ll tf iY
,., 1- , . · ; .
l,.)

l

JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
McCONNELL WAGNER SYKES & STACEY PLLC
755 West Front Street, Suite 200
Boise, Idaho 83 702
Telephone: 208.342.6066
Facsimile: 208.336.9712
.mes@lawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

Case No. CV 2012-336
NOTICE OF CHANGE OF
FIRM AFFILIATION
Honorable Michael J. Griffin

Defendant.

TO:

The Clerk of the Above-Entitled Court and all Parties of Record:
NOTICE IS HEREBY GIVEN that, effective July 1, 2014, Jeff R. Sykes and

Chad M. Nicholson, counsel for Plaintiff Jeffrey Edward Huber, are a partner and an associate,
respectively, of the firm of McConnell Wagner Sykes & Stacey PLLC. All further communications,

NOTICE OF CHANGE OF
FIRM AFFILIATION - Page 1
I:\ 10085.002\PLD\Notice of Change 140708.doc

ORI GINAL
2049

including, without limitation, correspondence, pleadings and discovery, should be directed
as follows:
JeffR. Sykes, Esq.
Chad M. Nicholson, Esq.
McConnell Wagner Sykes & Stacey PLLC
755 West Front Street, Suite 200
Boise, Idaho 83702
sykes@lawidaho.com
nicholson@lawidaho.com
Telephone: 208.342.6066
Facsimile: 208.336.9712

DATED this 8th day of July 2014.
McCONNELL WAGNER SYKES & STACEYPLLC

BY:
Attorneys For Plaintiff Jeffrey E. Huber

NOTICE OF CHANGE OF
FIRM AFFILIATION - Page 2
l:\ 10085.002\PLD\Notice of Change 140708.doc
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 3th day of July 2014, a true and correct copy of the
foregoing document was served by the method indicated below to the following party(ies):
Gerald T. Husch, Esq.
[ v"] U.S. Mail
Moffatt Thomas Barrett Rock & Fields
[
] Hand Delivered
101 South Capitol Boulevard, 10th Floor
[
] Facsimile
Post Office Box 829
[
] Overnight Mail
Boise, Idaho 83701
[
] Electronic Mail
Telephone: 208.345.2000
gth@moffatt.com
· Facsimile: 208. 985.5384
Counsel For Defendant
____L_z_·g_h_tfi_or_c_e_U.
_S._'.A_,_J._n_c_or_p_o_r_a_te_d_ _ _ _ _ _ _ _ _ _ _ _ _

I
_J

With one copy via United States Mail to :
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530
Keith M. Evans, RPR, WA & ID CSR
K & K Reporting
Post Office Box 574
Lewiston, Idaho 83501

NOTICE OF CHANGE OF
FIRM AFFILIATION - Page 3
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KEITH EVANS
IDAHO COUNTY COURTHOUSE
320 W MAIN ST
GRANGEVILLE, ID 83530

ORDER GRANTING COURT REPORTER'S
MOTION FOR EXTENSION OF TIME
Docket No. 41887-2014

JEFFREY EDWARD
HUBER v. LIGHTFORCE
USA, INCORPORA.TED

Clearwater County District Court
#2012-336

A Court Reporter's MOTION FOR EXTENSION OF TIME was filed with this Court JULY 28,
2014 by Court Reporter KEITH EV ANS which requested an extension of time until SEPTEMBER 8, 2014
to prepare and lodge the transcript due in the above-entitled appeal.

In addition, the Court limits extension

requests to 28 days; therefore, good cause appearing,
IT IS HEREBY ORDERED that the Court Reporter's MOTION FOR EXTENSION OF TIME be,
and hereby is, GRANTED and the transcript shall be prepared and lodged with the District Court on or
before SEPTEMBER 5, 2014, and the Reporter's Transcript and Clerk's Record shall be filed with this
Court by OCTOBER 10, 2014.
DATED This 28 day of JULY, 2014.
FOR 'fHE SUPREME COURT

/5/
Stephen W. Kenyon, Clerk

cc:

Counsel of Record
District Court Clerk
Court Reporter
District Judge

For the Court:
Stephen W. Kenyon
Clerk of the Courts
07/28/2014 DB
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CLERK OF THE COURTS

P.O. Box 8372o0eoµty
"<
BOISE, ID 83720-0101

(208) 334-2210

KEITH EVANS
IDAHO COUNTY COURTHOUSE
320WMAINST
GRANGEVILLE, ID 83530
ORDER GRANTING COURT REPORTER'S
MOTION FOR EXTENSION OF TIME
Docket No. 41887-2014

JEFFREY EDWARD
HUBER v. LIGHTFORCE
USA, INCORPORATED

Clearwater County District Court
#2012-336

A Court Reporter's MOTION FOR EXTENSION OF TIME was filed with this Court SEPTEMBER
3, 2014 by Court Reporter KEITH EVANS which requested an extension of time until OCTOBER 20, 2014
to prepare and lodge the transcript due in the above-entitled appeal; therefore,
IT IS HEREBY ORDERED that the Court Reporter's MOTION FOR EXTENSION OF TIME be,
and hereby is, GRANTED and the transcript shall be prepared and lodged with the District Court on or
before OCTOBER 20, 2014, and the Reporter's Transcript and Clerk's Record shall be filed with this Court
by NOVEMBER 24, 2014.
DATED This 3 day of SEPTEMBER, 2014.
FOR THE SUPREME COURT

/5/
Stephen W. Kenyon, Clerk
cc:

Counsel of Record
District Court Clerk
Court Reporter
District Judge

For the Court:

Stephen W. Kenyon
Clerk of the Courts
09/03/2014 DB
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
Moffatt, Thomas, Barrett, Rock &
Fields, Chartered
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

tO

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

MOTION FOR ENTRY OF SECOND
AMENDED JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

COMES NOW Defendant, Lightforce USA, Incorporated d/b/a Nightforce Optics
("Lightforce"), by and through its counsel of record, MOFFA TT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED, and, pursuant to the Idaho Rule of Civil Procedure 60(b ), hereby seeks
entry of a second amended judgment to : (I) consolidate the judgment award to plaintiff,
Jeffrey Huber, as set forth in this Court's January 21, 2014 Amended Judgment (the "Amended

MOTION FOR ENTRY OF SECOND AMENDED JUDGMENT - 1

C/ient:3192279.3
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Judgment"), together with the award to Lightforce of attorney fees and costs as delineated in this
Court's Order for Costs and Attorney Fees also entered on January 21 , 2014 (the "Attorney Fee
Order"); and (2) allow the Amended Judgment to act as a partial offset against the Attorney Fee
Order.
This motion is supported by a Memorandum in Support of Motion for Entry of
Second Amended Judgment and the Declaration of Gerald T. Husch, filed contemporaneously
herewith.
Oral argument is requested on this Motion.
DATED this 15th day of September, 2014.
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

e Firm
Attorneys for Defendant

MOTION FOR ENTRY OF SECOND AMENDED JUDGMENT - 2

Client:3192279 .3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of September, 2014, I caused a true
and correct copy of the foregoing MOTION FOR ENTRY OF SECOND AMENDED
JUDGMENT to be served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M . Nicholson
McConnell Wagner Sykes & Stacey PLLC
755 W. Front St. , Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff

( ) U .S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U .S. Mail , Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

MOTION FOR ENTRY OF SECOND AMENDED JUDGMENT - 3

Client:3192279.3
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No. 8895
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

MEMORANDUM IN SUPPORT OF
MOTION FOR ENTRY OF SECOND
AMENDED JUDGMENT

Defendant.

COMES NOW Defendant Lightforce USA, Incorporated d/b/a Nightforce Optics
("Lightforce"), by and through its counsel of record, and hereby submits this memorandum in
support of its Motion for Entry of Second Amended Judgment. In its Motion, Lightforce seeks

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 1
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entry of a second amended judgment to: (1) consolidate the terms of this Court's January 21,
2014 Amended Judgment together with the Order for Costs and Attorney Fees also entered on
January 21, 2014; and (2) allow the January 21, 2014 Amended Judgment to act as a partial
offset against this Court's January 21, 2014 Order for Costs and Attorney Fees.
I. INTRODUCTION AND BACKGROUND

A bench trial was held before this Court in October of 2013. By virtue of its
prior rulings in this action, the Court has ruled on all claims for relief sought by plaintiff,
Jeffery Huber ("Plaintiff'), including costs and attorney fees, asserted by or against all parties
herein. As the result of such rulings, including but not necessarily limited to the ( 1) Order Re
Plaintiff's Motion for Partial Summary Judgment (filed August 23, 2013); (2) Order Re
Plaintiffs Second Motion for Partial Summary Judgment (filed October 4, 2013); (3) Findings of
Fact and Conclusions of Law (filed December 10, 2013); (4) Judgment (filed December 10,
2013); (5) Findings Re: Post Trial Motions (filed January 21, 2014); (6) Order for Costs and
Attorney Fees (filed January 21, 2014) (the "Attorney Fee Order"); and (7) Amended Judgment
(filed January 21, 2014) (the "Amended Judgment"), this Court effectively ruled that Plaintiff is
entitled to judgment against Defendant on the Second Cause of Action alleged in Plaintiffs
Amended Complaint, and that Defendant is entitled to judgment against Plaintiff on the First,
Third, Fourth, Fifth and Sixth Causes of Action alleged in Plaintiffs Amended Complaint.
In the Amended Judgment, this Court ruled that "[P]laintiff have judgment against
the [D]efendant in the principal amount of $180,000.00 plus pre judgment interest in the amount
of $7,752.58 for a total judgment of $187,752.38 together with interest at the lawful rate from
December 10, 2013 until paid in full." Pursuant to the Amended Judgment, the Court effectively

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 2

Client:3556068.1
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ruled that Plaintiff is entitled to $2,592.53 in prejudgment interest, 1 and that Plaintiff was
entitled to a total judgment of $190,344.91 ($187,752.38 + $2,592.53 = $190,344.91), as of
January 21, 2014.
In its Attorney Fee Order entered on January 21, 2014, the Court ruled that the
"[D]efendant have judgment against the [P]laintiff for attorney fees and costs in the amount of
two hundred eighty four thousand four hundred sixty four dollars and seventy six cents
($284,464.76) together with interest at the lawful rate from the date of this order." By entering
the Attorney Fee Order, the Court effectively determined that the Amended Judgment should not
accrue post judgment interest after January 21, 2014, by granting judgment to Defendant in the
amount of $284,464.76, which is greater than the total of (a) the principal amount of the
January 21, 2014 Amended Judgment, and (b) the prejudgment interest and the accrued post
judgment interest granted to Plaintiff.
II. LEGAL ARGUMENT
Idaho Rule of Civil Procedure 54(a) provides:

Rule 54(a). Judgments-Definition -Form.
"Judgment" as used in these rules means a separate
document entitled "Judgment" or "Decree". A judgment shall state
the relief to which a party is entitled on one or more claims for
relief in the action. Such relief can include dismissal with or
without prejudice. A judgment shall not contain a recital of
pleadings, the report of a master, the record of prior proceedings,
the court's legal reasoning, findings of fact, or conclusions of law.
A judgment is final if either it has been certified as final pursuant
to subsection (b )(1) of this rule or judgment has been entered on all

1

This amount is calculated as follows: at the rate of 12% per annum on the sum of
$187,752.38, or $61.73 per day, for the 42 days between December 10, 2013, and January 21,
2014.

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 3

Client:3556068.1
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claims for relief, except costs and fees, asserted by or against all
parties in the action.
IDAHO RULE CIV. P. 60(b ). In connection therewith, Idaho Appellate Rule 11 (a) sets forth the
terms for "appealable judgments and orders in civil cases. Under that rule, ' [f]inal judgments, as
defined in Rule 54( a) of the Idaho Rules of Civil Procedure' and ' [a]ny order made after final
judgment' are appealable." Estate of Holland v. Metropolitan Property, 153 Idaho 94, 99, 279
P.3d 80, 85 (2012) (citations omitted). "[A] judgment can include a provision either awarding a
specific sum for court costs and/or attorney fees or denying such an award." Hon. Daniel T.
Eismann, What Is a Judgment?, p. 6 (citing and quoting from Estate of Holland v. Metropolitan

Property, 153 Idaho 94, 99,279 P.3d 80, 85 (2012) (holding that a second amended judgment
stating "IT IS HEREBY ORDERED that the complaint is dismissed with prejudice, each party to
bear their own costs" met the requirements ofldaho Appellate Rule l l(a) and Idaho Rule of
Civil Procedure 54(a), and was therefore, a final appealable judgment)). 2
Lightforce seeks consolidation of this Court's Amended Judgment and the Court's
separate Attorney Fee Order into a single judgment that offsets the amount of the Amended
Judgment (including the principal amount of $180,000, prejudgment interest of$7,752.58, and
post judgment interest of $2,592.53 as of January 21, 2014) against the $284,464.76 awarded
to Lightforce under the Attorney Fee Order. There is no just reason to deny consolidation
of Amended Judgment and Attorney Fee Order into a single judgment, so long as the second
amended judgment conforms to Idaho Rule of Civil Procedure 54( a) and Idaho Appellate
Rule l l(a). Attached as Exhibit B to the Husch Dec. is a proposed form of the second amended

A copy of Justice Eismann's article is attached as Exhibit A to the Declaration of
Gerald T. Husch (the "Husch Dec."), filed contemporaneously herewith.
2

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 4

Client:3556068.1
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judgment, consolidating the Amended Judgment and the Attorney Fee Order into a single
judgment and allowing for the offset of the two orders as set forth herein. The language of the
proposed second amended judgment meets the requirements ofl.R.C .P. 54(a) and I.A.R 1 l(a), in
that it states the relief to which each party is entitled on each claim for relief, and does not
contain a recital of pleadings, the report of a master, the record of prior proceedings, the Court' s
legal reasoning, findings of fact, or conclusions of law.

III. CONCLUSION
For the reasons set forth herein, Lightforce respectfully requests that this Court
enter a second amended judgment consolidating the Amended Judgment and the Attorney Fee
Order into a single judgment and allowing for the offset of the Attorney Fee Order against the
Amended Judgment. Lightforce further respectfully requests that this Court enter judgment in
the form of the proposed second amended judgment attached as Exhibit B to the Husch Dec.
DATED this 15th day of September, 2014.
MOFFA TT, THOMAS , BARRETT, ROCK &
FIELDS, CHARTERED

By~r_~
~ fthe

~

G T . Husch
Firm •
Attorneys for Defendant

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 5

Client:3556068.1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of September, 2014, I caused a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION FOR
ENTRY OF SECOND AMENDED JUDGMENT to be served by the method indicated below,
and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
McCONNELL WAGNER SYKES

& STACEY PLLC

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 6

Client: 3556068.1
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No . 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
aj r@mo ffatt. com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND mDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No . CV-2012-336
Plaintiff,

DECLARATION OF
GERALD T. HUSCH

vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ,
Defendant.

GERALD T. HUSCH declares and states as follows :
1.

I am making this declaration in support of the Motion for Entry of Second

Amended Judgment filed contemporaneously herewith by Defendant Lightforce USA,
Incorporated d/b/a Nightforce Optics ("Lightforce").

DECLARATION OF GERALD T. HUSCH-1

1~
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2.

I am one of the counsel ofrecord herein for Lightforce and am making this

Declaration of the basis of my personal knowledge.
3.

Attached hereto as Exhibit A is a true and correct copy of the Honorable

Justice Daniel T. Eismann's article entitled, " What Is a Judgment?"
4.

Attached hereto as Exhibit Bis a true and correct copy of Lightforce's

proposed second amended judgment.
I certify and declare under penalty of perjury pursuant to the laws of the State of
Idaho that the foregoing is true and correct.
DATED this 15th day of September, 2014.

DECLARATION OF GERALD T. HUSCH-2

Client:3556510 .1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of September, 2014, I caused a true
and correct copy of the foregoing DECLARATION OF GERALD T. HUSCH to be served by
the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M . Nicholson
McCONNELL WAGNER SYKES

&

STACEY PLLC

755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

DECLARATION OF GERALD T. HUSCH - 3

( ) U.S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

Client:3556510 1
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EXHIBIT A
2066

What Is A Judgment?
Hon. Daniel T. Eismann
Rule 11 of the Idaho Rules of Appellate Procedure sets forth the appealable judgments
and orders. In civil cases, an appeal can be taken from "[f]inal judgments, as defined in Rule
54(a) of the Idaho Rules of Civil Procedure, including judgments of the district court granting or
denying peremptory writs of mandate and prohibition" and from "O]udgments made pursuant to
a partial judgment certified by the trial court to be final as provided by Rule 54(b), I.R.C.P .. "

LA.R. 11(a)(1) & (3). "A judgment is final if either it has been certified as final pursuant to
subsection (b )(1) of this rule or judgment has been entered on all claims for relief, except costs
and fees, asserted by or against all parties in the action." LR.C.P. 54(a). A document that
purports to be a judgment but does not comply with Rule 54(a) is not appealable.
The Idaho Supreme Court has, in the past, contributed to the confusion of what
constitutes a judgment. For example, in Davis v. Peacock, 133 Idaho 637,991 P.2d 362 (1999),
the Court held that an order granting the plaintiffs' motion for summary judgment was a final
judgment because if an order "ends the suit, adjudicates the subject matter of the controversy,

and represents a final determination of the rights of the parties, the instrument constitutes a final
judgment." Id. at 640-41, 991 P.2d at 365-66. The Court also held that the order granting
summary judgment was a final judgment even though the district court never expressly
dismissed or ruled upon the defendant's counterclaim because the issues raised in the
counterclaim were resolved by the grant of sun1mary judgment to the plaintiffs. Id. In Skaggs v.

Mutual of Enumclaw Insurance Co., 141 Idaho 114, 106 P.3d 440 (2005), we held that a fivepage "Decision and Order" which concluded with the words "It is so ordered" was a final
judgment. In those cases, the Court focused upon whether it was clear that the district court's
decision resolved all of the issues in dispute rather than whether the document complied with
Rule 54(a).
Effective July 1, 2010, the Idaho Supreme Court amended Rule 54(a) to clarify what
constitutes a judgment. However, the Court is still dismissing appeals vvithout prejudice because
the purported judgment that was entered does not comply with the rule.

1
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For example, there was a district court lawsuit in which there was a complaint and
counterclaim, both alleging that the opposing party breached a written contract. On the day of
trial, the parties reached a settlement that they orally placed on the record. The settlement
consisted of a new contract between them and dismissal of the complaint and counterclaim. The
parties later disagreed as to all of the terms of the new contract, and the plaintiffs filed a motion
to have the district court determine those terms. After briefing and argument, the district court
issued an order setting forth what it found to be the terms of the parties' new contract. It titled
the document "Final Order," and it included in the document the statement, "This case is now
final and closed, subject to reopening in the event the parties violate the above Order." The
defendants appealed, contending that the court had included in the new contract a term upon
which they had not agreed. The Supreme Court issued an order stating that there was no final
judgment because no order or judgment had been entered resolving claims alleged in either the
complaint or the counterclaim and the district court purported to retain jurisdiction to resolve any
future claim for breach of contract. The Court ordered that the appeal would be dismissed unless
a final judgment was entered within 35 days. The district court did nothing further, and the
appeal was dismissed without prejudice. Eventually the district court entered an "Amended
Final Order," which was identical to the "Final Order;' with two changes: (a) the district court
deleted the sentence purporting to retain jurisdiction and (b) the court added a Rule 54(b)
certificate. The defendants again appealed. The Supreme Court again issued an order stating
that there was still no final judgment because: (a) attaching a Rule 54(b) certificate did not
create a judgment; (b) the Amended Final Order did not resolve any of the claims set forth in the
pleadings; and (c) the Amended Final Order did not comply with Rule 54(a) because it included
a record of prior proceedings and the district court's findings of fact.

The Supreme Court

ordered that the appeal would be dismissed unless within 28 days a final judgment conforming to
Rule 54(a) was entered. The district court responded in writing: "The judgment entered was a
stjpulated judgment. Neither party proposed a different judgment after your order conditionally
dismissing appeal." The district court did nothing further, and the appeal was again dismissed
without prejudice. After the appeal was dismissed, the district court entered a "Judgment of
Dismissal" which stated, "IT IS HEREBY ORDERED that all of Plaintiffs' claims and
Counterclaimants' counterclaims are dismissed with prejudice." The court then attached a Rule
54(b) certificate to that document.
2
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Focusing solely upon whether the trial court had rendered a decision that, when
examined, will resolve the issues in the case can lead to confusion as to the time limit for filing
motions that must be filed within a specified time after the entry of judgment or for filing an
appeal. For example, in Camp v. East Fork Ditch Co., Ltd., 137 Idaho 850, 55 P.3d 304 (2002),
the district court orally granted the defendant's motion for summary judgment during a hearing
held on November 16, 1999. Id. at 855, 55 P.3d at 309. Partial judgments had already been
entered on all of the other claims for relief in the lawsuit. Id. at 867-68, 55 P.3d at 320-21. At
the c.onclusion of the hearing, the court instructed defendant's counsel to prepare the appropriate
order and a judgment Id. at 868 n.12, 55 P.3d at 322. Defendant's counsel prepared the order,
which was filed on November 24, 1999, and he filed a memorandum of costs on December 8,
1999. Id. at 866, 55 P.3d at 320. After an objection that the memorandum did not comply with
Rule 54(d)(5), he filed an amended memorandum of costs on December 22, 1999, which the
district court held was untimely because it was not filed within fourteen days of the entry of
judgment.

Id. The Supreme Court held on appeal that the memorandum of costs was not

untimely because the order granting summary judgment was not a judgment. Id. at 868, 55 P.3d
at 322.

In Doe v. Doe, No. 41387-2013, 2013 WL 6662031 (Idaho December 18, 2013), the
magistrate judge entered an order granting a petition to terminate the parental rights of the
biological father of a child born out of wedlock and an order granting a petition to adopt that
child. Id. at * 1. When the biological father learned of what had occurred, he :filed a motion for
relief under Rule 60(b) of the Idaho Rules of Civil Procedure. Id. at *3. The magistrate granted
the motion and set aside the order, and the petitioner appealed. Id. The Supreme Court gave
notice that the appeal would be dismissed because the initial order did not comply with Rule
54(a) and was therefore not a judgment Id. Since it was not a judgment, the order setting it
aside was not appealable as an order entered after judgment. Id. In response, the magistrate
entered a docrnnent entitled "JUDGMENT," which merely restated that the initial order was set
aside. Because a document setting aside an interlocutory order is not a judgment, the purported
judgment which merely confirmed the setting aside of the interlocutory order was not a
judgment, and the appeal was dismissed. Id. After conferring with both counsel, the magistrate
entered a judgment denying the petitioner any relief on her petition, and she appealed again. Id.
On appeal, she did not challenge the dismissal of her petition because she had agreed to that form
3
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of judgment in the hope of being able to challenge the grant of relief under Rule 60(b ). The
Supreme Court held that the order terminating the biological father's parental rights and granting
the petition to adopt was not a final judgment because it did not comply with Rule 54(a); that
Rule 60(b) therefore did not apply; that the initial order was merely an interlocutory order; and

that the correct standard for setting it aside was an abuse of discretion. Id. at *4-5. The final
judgment ultimately entered was a denial on the merits of the petition for termination and
adoption. Id. at *6.
Rule 54(a) of the Idaho Rules of Civil Procedure defines what constitutes a final
judgment in civil cases.
"Judgment" as used in these rules means a separate document entitled
"Judf,,"Illent" or "Decree". A judgment shall state the relief to which a party is
entitled on one or more claims for relief in the action. Such relief can include
dismissal with or without prejudice. A judgment shall not contain a recital of
pleadings, the report of a master, the record of prior proceedings, the court's legal
reasoning, findings of fact or conclusions of law. A judgment is final if either it
has been certified as final pursuant to subsection (b)(l) of this rule or judgment
has been entered on all claims for relief except costs and fees, asserted by or
against all parties in the action.

l. "'Judgment' as used in these rules means a separate document ...." I.R.C.P.
54(a). A judgment must be a "separate document." "The purpose of this rule is to eliminate

confusion about when the clock for an appeal begins to run. The separate document requirement
was also designed to eliminate uncertainty over what actions of the district court are intended to
be its judgment." Spokane Structures, Inc. v. Equitable Inv., LLC, 148 Idaho 616,619,226 P.3d
1263, 1266 (2010) (quoting 46 Am. Jur, 2d Judgments§ 70 (2006) (footnotes omitted)).
For the judgment to be a separate document, the document must do only one thing-set
forth the judgment to be entered. A document that begins with the court's decision granting the
Defendant's motion for summary judgment and concludes with the words "Plaintiffs complaint
is dismissed with prejudice" is not a judgment because the words dismissing the complaint were
not on a separate document. Hunting v. Clark Cnty. Sch. Dist. No. 161, 129 Idaho 634,637,931
P .2d 628, 631 ( 1997). A document titled "Amended Judgment of Dismissal with Prejudice" was
not a separate document as required by Rule 54(a), and therefore not a judgment, where the
document included an order denying the Plaintiffs' motion for reconsideration.

Estate of

Holland v. Metro. Prop. and Cas. Ins. Co., 153 Idaho 94, 99,279 P.3d 80, 85 (2012).
4
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2. '",Judgment' as used in these rules {must be titled] 'Judgment' or 'Decree'."
LR.C.P. 54(a). To be a judgment, the document must be titled "Judgment" or "Decree." The
purpose of this requirement is to make it clear that the document is a judgment. A document
titled '"ORDER TERMINATIN G PARENTAL RIGHTS AND GRANTING ADOPTION OF
MINOR CHILD" could not constitute a judgment because it was not titled "Judgment" or
"Decree." Doe v. Doe, No. 41387-2013, 2013 WL 6662031, at *4 (Idaho December 18, 2013).
However, merely titling a document "Judgment" will not make it constitute a judgment if it does
not otherwise comply with Rule 54(a). Harrison v. Certain Underwriters at Lloyd's, London,
149 Idaho 201,205,233 P.3d 132, 136 (2010).

3. "A judgment shall state the relief to which a party is entitled on one or more
claims for relief in the action. Such relief can include dismissal with or without prejudice."
LRC.P. 54(a). Merely entitling a document a "Judgment" or a "Decree" does not make it a
judgment. It must also state the relief to which a party is entitled on one or more claims for relief
in the action.
The daims for relief are set forth in the pleadings. "The 're1ief to which the party ... is
entitled' must be read in connection with other rules. Rule 8(a)(l) provides, 'A pleading which
sets forth a claim for relief . . . shall contain ... (2) a short and plain statement of the claim
showing that the pleader is entitled to relief, and (3) a demand for judgment for the re.lief to
which he deems himself entitled."' Spokane Structures, 148 Idaho at 619, 226 P.3d at 1266.
"The 'demand for judgment for the relief to which he deems himself entitled' obviously refers to
the relief that the party seeks in the lawsuit." Id. "The relief to which a party is entitled is the
specific redress or remedy that the court determines the party should receive in the litigation, or
with respect to a claim for relief in the litigation." Id.
"'The relief to which a party is entitled is not the granting of a motion for summary
judgment. The Rule refers to the relief to which the party is ultimately entitled in the lawsuit, or
with respect to a claim in the lawsuit. The granting of the motion for summary judgment is
simply a procedural step towards the party obtaining that relief" Id.

5
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A document titled "Judgment" does not comply with Rule 54(a) where it merely states
which party wins. Harrison, 149 Idaho at 205,233 P.3d at 136. Thus, it is not a judgment if the
document merely states:
The Court hereby enters Judgment against [Plaintiffs] in favor of [Defendants].
The Court directs Defendants to file a memorandum of costs and fees in an
amount to be proven pursuant to Idaho Code§ 7-914.

Id. "Although the document stated that the court 'hereby enters Judgment against (Plaintiffs] in
favor of Defendants,' nowhere does it state what relief was either granted the Defendants or
denied the [Plaintiffs]." Id.

A claim for relief does not include the right of a prevailing party to recover court costs
and/or attorney fees.

Id. at 206 n.1, 233 P.3d at 137.

Thus, a separate document titled

"Amended Judgment" that simply awarded the Defendants attorney fees totaling $11,245.50
against the Plaintiffs was not a final judgment where there was no judgment resolving any claims

for relief in the lawsuit. Id. Although the prevailing party's entitlement to an award of court
costs and/or attorney fees is not a claim for relief: a judgment can include a provision either
awarding a specific sum for court costs and/or attorney fees or denying such an award. Estate of
Holland, 153 Idaho at 99-100, 279 P.3d at 85-86 (approving a judgment that stated, "IT IS

HEREBY ORDERED that the complaint is dismissed with prejudice, each party to bear their
own costs."). The document in Harrison that simply awarded attorney fees was not a judgment
because it did not also state the relief to which a party was entitled on one or more claims for
relief in the lawsuit.
4. "A ,judgment shall not contain a recital of pleadings, the report of a master, the

record of prior proceedings, the court's legal reasoning, findings of fact or conclusions of
law." LR.C.P. 54(a). A judgment shall not contain "a recital of pleadings." A document titled
"Judgment of Dismissal with Prejudice" was not a judgment because it included a recital of the
pleadings ("This action was started on January 26, 2010, with Plaintiffs' filing of a Civil
Complaint") and a record of prior proceedings ("a list of the various motions presented to the
district court, the dates of the hearings on those motions, and the court's rulings on the
motions"). Estate of Holland, 153 Idaho at 99, 279 P.3d at 85. After the Supreme Court sent out
an order conditionally dismissing the appeal for lack of a final judgment, the district court
entered a purported amended judgment, which likewise did not comply with Rufe 54(a) because
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it also included a record of prior proceedings, including the Supreme Court's order conditionally
dismissing the appeal. Id.
"[M]erely typing 'It is so ordered' at the end of a memorandum decision does not
constitute a judgment. The judgment must be a separate document that does not contain the trial
court's legal reasoning or analysis." Spokane Structures, 148 Idaho at 620, 226 P.3d at 1267.
A judgment that complies with Rule 54(a) must simply state the specific relief granted to
a party with respect to one or more claims for relief in the lawsuit. Examples include:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
complaint is dismissed with prejudice.
or

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the
Plaintiff recover from the Defendant the sum of$[ amount1or

IT lS HEREBY ORDERED, ADJUDGED, AND DECREED that the
complaint is dismissed with prejudice and that the Defendant recover from the
Plaintiff the sum of $[amount].
or
IT 1S HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
We traditionally use the words "ordered, adjudged, and decreed," but do not interpret
these examples as requiring the use of those words. They simply mean, "judicially mandated;
required by court order."

Black's Law Dictionary 1124 (7th ed. 1999). "Adjudge" means

"adjudicate, to deem or pronounce to be, to award judicially." Id. at 42. "Adjudicate" means
''to rule upon judicially." Id.

A '"decree" was traditionally a judicial decision in a court of

equity, admiralty, divorce, or probate. Id. at 419. It includes any court order, but is usually used
as the title of a judgment in a divorce case. Id.
NOTE: There is currently a proposed rule change in the pipeline that would mandate
that a judgment begin with the words, "JUDGMENT IS ENTERED AS FOLLOWS:". Keep
aware of future rule changes.
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NOTE:

District judges were initially advised that they could use short lead-ins to

indicate the basis of the judgment, such as: "Based upon the jury verdict," or "Based upon the
order granting summary judgment entered on [date]," or "Based upon the court's memorandum
decision entered on [date]." However, many judges could not resist the effort to include a
substantial list of orders and decisions which led to the final decision, resulting in what was a
record of prior proceedings. The currently proposed rule change that is in the pipeline would
include a provision that a judgment cannot include any other words between the caption and the
words, "JUDGMENT IS ENTERED AS FOLLOWS."
Rule 54(b} of the Idaho Rules of Civil Procedure. From some of the purported judgments we
have seen, it appears that some district judges believe that a Rule 54(b) certificate will cure any
problem regarding compliance with Rule 54(a). It will not. Rule 54(b) makes a partial judgment
that complies with Rule 54(a) a final judgment. It does not transform a document into a
judgment.
Rule 54(b)(l) states:
When more than one claim for relief is presented in an action, whether as
a claim, counterclaim, cross-claim, or third party claim, or when multiple parties
are involved, the court may direct the entry of a final judgment upon one or more
but less than all of the claims or parties only upon an express determination that
there is no just reason for delay and upon an express direction for the entry of the
judgment.
The rule permits a trial court to "direct the entry of a final judgment upon one or more but less
than all of the daims." In order for Rule 54(b) to apply, there must be a partial judgment that
complies with Rule 54(a). Watson v. Weick, 141 Idaho 500,505, 112 P.3d 788, 793 (2005) (Rule
54(b) does not apply to an order granting summary judgment).
In addition, there have been attempts to certify as final documents that resolved part of a
claim or an affirmative defense. Rule 54(b) allows the court to "direct the entry of a final
judgment upon one or more but less than all of the claims or parties." It does not apply to
documents that resolve part of a claim.
Rule 54(b) does not apply to a decision resolving part of a cause of action. Rife v. Long,
127 Idaho 841, 844-45, 908 P.2d 143, 146-47 (1995) (some but not all theories of liability
regarding one cause of action); Twin Falls Cnty. v. Knievel, 98 Idaho 321, 323, 563 P.2d 45, 47
8
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(I 977) (liability but not damages); Glacier Gen. Assur. Co. v. Hisaw, 103 Idaho 605, 608, 651
P.2d 539, 542 (1982) (insurer's liability under insurance contract, but not damages--insurer's
action for declaratory judgment that there is no coverage and insured's counterclaim for damages
under the policy were one claim under Rule 54(b)).
Rule 54(b) does not apply to a decision dismissing an affirmative defense. Idaho Dept. of

Labor v. Sunset Marts, Inc., 140 Idaho 207, 210, 91 P.3d 1111, 1114 (2004) ("Rule 54(b) does
not provide for certifying as final a partial judgment dismissing a defense. 1').
Rule 54{b) does not apply to an order denying summary judgment. Merritt v. State, 113
Idaho 142, 143, 742 P.2d 397,398 {1986) (denial of the state's motion for summary judgment in
an action for inverse condemnation, which implicitly held that a taking had occurred).

Finally, "A district court's determination that there is no just reason for delay

jn

entering

a final partial judgment is not binding on [the Supreme] Court when it appears that the district
court abused its discretion in so finding."

Watson, 141 Idaho at 505, 112 P.3d at 793. In

Watson, the Supreme Court vacated the Rule 54(b) certificate, writing:
There is nothing in the record indicating any hardship, injustice, or compelling
reason why the partial summary judgment granted to the Watsons on their
complaint should be final before the Weicks' counterclaims were determined.
The district court abused its discretion in determining that there was no just
reason for delay and that a final judgment should be entered. We therefore vacate
the Rule 54(b) certificate and address the issue of whether the district court erred
in dismissing the Weicks' counterclaim for fraud.

Id. at 505-06, 112 P.3d at 793-94.
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
SECOND AMENDED JUDGMENT
vs.
LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

JUDGMENT IS ENTERED AS FOLLOWS:
1.

Plaintiff, Jeffrey Edward Huber ("Plaintiff') is granted judgment against

the Defendant Lightforce USA, Incorporated, d/b/a Nightforce Optics ("Defendant") on the
Second Cause of Action of Plaintiff's Amended Complaint, in the principal amount of
$180,000.00, plus prejudgment interest in the amount of $7,752.58 and post judgment interest
from December 10, 2013 until January 21, 2014, in the additional amount of $2,592.53, for a
total judgment of $190,344.91;
2.

Defendant is granted judgment against Plaintiff on the First, Third, Fourth,

Fifth and Sixth Causes of Action of Plaintiff's Amended Complaint dismissing each such Cause
of Action with prejudice;

SECOND AMENDED JUDGMENT - 1
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3.

Defendant is granted judgment against the Plaintiff for attorney fees and

costs in the amount of $284,464.76 on the First, Fourth and Fifth Causes of Action, together with
interest at the lawful rate from January 14, 2014; and
4.

The aforesaid $190,344.91 judgment for Plaintiff will act as a partial

offset against the $284,464.76 judgment for Defendant, such that Defendant have a final
judgment against Plaintiff in the principal amount of $94,119.85, together with interest at the
lawful rate from January 21, 2014, until paid in full, upon which execution may lie, and/or an
appeal may be taken.
DATED this _ _ day of _ _ _ _ _ _ _ , 2014.

The Honorable Michael J. Griffin
District Judge

SECOND AMENDED JUDGMENT - 2
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ _ day of
, 2014, I
caused a true and correct copy of the foregoing SECOND AMENDED JUDGMENT to be
served by the method indicated below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
McConnell Wagner Sykes & Stacey PLLC
755 W. Front St., Suite 200
Boise, ID 83702
Facsimile (208) 336-9712
Attorneys for Plaintiff

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

Gerald T. Husch
Andrea J. Rosholt

(
(
(
(

) U.S. Mail, Postage Prepaid
) Hand Delivered
) Overnight Mail
) Facsimile

MOFFATT, THOMAS, BARRETT, ROCK & FIELDS

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Facsimile (208) 385-5384
Attorneys for Defendant

Deputy Clerk
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Gerald T. Husch, ISB No. 2548
Andrea J. Rosholt, ISB No . 8895
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED
101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

I,

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,

NOTICE OF TELEPHONIC HEARING
ON MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT

vs.
LIGHTFORCE USA, IN CORPORA TED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS ,
Defendant.

PLEASE TAKE NOTICE that Defendant, Lightforce USA, Incorporated d/b/a
Nightforce Optics, by and through undersigned counsel of record, will call up for hearing its

NOTICE OF TELEPHONIC HEARING ON MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 1
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Motion for Entry of Second Amended Judgment before the Honorable Michael J. Griffin, on
Tuesday, September 30, 2014, at 10:30 a.m. (Pacific Time).

The parties will participate telephonically at that time by calling the Court's
Meet Me telephone conference line (208) 476-8998.

DATED this 15th day of September, 2014.
MOFFATT, THOMAS, BARRETT, ROCK
FIELDS, CHARTERED

&

Attorneys for Defendant

NOTICE OF TELEPHONIC HEARING ON MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of September, 2014, I caused a true
and correct copy of the foregoing NOTICE OF TELEPHONIC HEARING ON MOTION
FOR ENTRY OF SECOND AMENDED JUDGMENT to be served by the method indicated
below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
McCONNELL WAGNER SYKES

& ST ACEY PLLC

755 W. Front St. , Suite 200
Boise, ID 83 702
Facsimile (208) 336-9712
Attorneys for Plaintiff
Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
(x) Overnight Mail
( ) Facsimile

NOTICE OF TELEPHONIC HEARING ON MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 3
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Gerald T. Husch, JSB No. 2548
Andrea J. Rosholt, JSB No. 8895
MOFFATT, THOMAS, BARRETI, ROCK&
FIELDS, CHARTERED
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IO 1 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone (208) 345-2000
Facsimile (208) 385-5384
gth@moffatt.com
ajr@moffatt.com
13782.0253

Attorneys for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Case No. CV-2012-336
Plaintiff,
VS.

LIGHTFORCE USA, IN CORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,

REPLY MEMORANDUM IN SUPPORT
OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT

Defendant.

COMES NOW Defendant Lightforce USA, Incorporated d/b/a Nightforce Optics
("Lightforce"), by and through its counsel of record, and hereby submits this reply memorandum
in further support of its Motion for Entry of Second Amended Judgment, and in response to
Plaintiff Jeffrey E. Huber's Objection to Defendant's Motion for Entry of Second Amended
Judgment ("Huber Objection").

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 1
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REPLY ARGUMENT

Lightforce respectfully submits that good cause exists for entry of a second
amended judgment pursuant to Idaho Rule of Civil Procedure ("IRCP'') 60(b) to: (i) consolidate
the judgment award to plaintiff, Jeffrey Huber, as set forth in this Court's January 21, 2014
Amended Judgment (the "Amended Judgment''), together with the award to Lightforce of
attorney fees and costs as delineated in this Court's Order for Costs and Attorney Fees also
entered on January 21, 2014 (the "Attorney Fee Order"); and (2) allow the Amended Judgment
to act as a partial offset against the Attorney Fee Order. The basis for the requested relief is twofold. First, the proposed consolidation clarifies the record and provides the parties, and the
appellate court, with a consolidated statement of what relief was granted or denied to each party.
Second, and most importantly, the proposed second amended judgment is proactive, in that it
ensures that the judgment in this matter not only comports with the newly revised IRCP 54(a),
but also satisfies the standard articulated by the Idaho Supreme Court's prior holdings, notably

Harrison v. Certain Underwriters at Lloyd's, 149 Idaho 201,233 P.3d 132 (2010).
Although plaintiff is correct that IRCP 54(a) was recently amended on
April 2, 2014, and made effective July l, 2014, the amendments reflect an attempt by the Civil
Rules Advisory Committee at clarification based on the committee's recognition that many
1
judgments are remanded because they do not comply with the rules. For example, a number of

opinions pre-dating the entry of the Amended Judgment on January 21, 2014 have resulted in
dismissal of an appeal based on a finding that there existed no final judgment within the meaning
of IRCP 54(a). See, e.g., Estate of Holland v. Metropolitan Property, 153 Idaho 94, 99, 279 P.3d

See e.g. Civil Rules Advisory Committee - Minutes of December 6, 2013 available on
the Idaho Supreme Court website. .
1

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
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80 (2012) (the "Court will, sua sponte, dis.miss for lack of jurisdiction an appeal that is taken
from a non-appealable order.") (citation omitted) (emphasis original); Harrison v. Certain

Underwriters at Lloyd's, 149 ldaho 201,233 P.3d 132 (2010).
In Harrison, the Idaho Supreme Court dismissed an appeal, holding, in relevant
part, that because there was no final judgment entered, the court lacked jurisdiction to hear the
appeal. In that case, the judgment from the district court stated as follows:
The Court hereby enters Judgment against H. Ray Harrison and
Julie Harrison in favor of Defendants Certain Underwriters at
Lloyd's London Subscribing to Policy No. 20053 Issued to Jeffrey
Hartford, M.D. Effective from June 1, 2004 to June 1, 2005 With
an retroactive Effective Date of June l, 2003 and NAS Insurance
Services, Inc. The Court directs Defendants to file a memorandum
of costs and fees in an amount to be proven pursuant to Idaho Code
§ 7-914.

Harrison, 149 Idaho at 205. The court found the foregoing not sufficient to constitute a final
judgment. Citing to IRCP 54(c), the court concluded that because the judgment did not state
what relief was granted or denied to each party, the judgment did not comport with the rules, and
was therefore not final.
Here, this Court's Amended Judgment states as follows:
IT IS ORDERED, ADJUDGED, AND DECREED that the
plaintiff have judgment against the defendant in the principal
amount of $180,000 plus pre-judgment interest in the amount of
$7,752.58 for a total judgment of $187,752.38 together with
interest at the'lawful rate from_December 10, 2013 until paid in
full.
Amended Judgment, p. 1. Separately, this Court's Attorney Fee Order provides, in pertinent
part:
IT IS ORDERED, ADJUDGED, AND DECREED that defendant
have judgment against the plaintiff for attorney fees and costs in
the amount of two hundred eighty four thousand four hundred and

REPLY MEMORAND UM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 3
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sixty four dollars and seventy six cents ($284,464.76) together
with interest at the lawful rate from the date of this order.
Attorney Fee Order, p. 1.
As a practical matter, Lightforce does not take issue with the above-referenced
orders. However, Lightforce respectfully submits that good cause exists for the entry of the
second amended judgment, in that entry thereof ensures that the appellate court can exercise
jurisdiction over the appeal-an appeal that the plaintiff filed. Plaintiff offers no reason why this
Court should not, in the course of issuing an amended order, consolidate the Amended Judgment
and Attorney Fee Order.
A.

Lightforce's Proposed Amended Judgment Accurately Reflects the Court's
Orders in this Matter.

Separately, Lightforce respectfully submits that its recitation of the Court's orders
in this matter was not made in error. Plaintiff cites no authority for his proposition that because
his state law claims "related to" his ERISA claim were preempted, they were not subject to
dismissal. See Huber Objection, p. 2 ("the first and third causes of action were preempted by
federal law-·not dismissed."). Plaintiff's contention is not supported by the record, which
provides as follows:
1.

On August 28, 2013, this Court entered an Order re Plaintiff's Motion for

Partial Summary Judgment, holding "[t]he employment agreement [Company Share Offer or
"CSO"] between the parties is governed by the Employee Retirement Income Security Act, 29
U.S.C. § 1001 et. seq. (ERISA)."
2.

On August 20, 2013, Lightforce filed Defendant's Motion for Partial

Summary Judgment. Specifically, Lightforce argued that "ERISA preempts Huber's state law
causes of action related to the CSO, i.e., Huber's First Cause of Action, for alleged breach of the

REPLY MEMORANDUM IN SUPPORT OF MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT - 4

Client:3573060.1

2086

09/26/2014 16:39 FAX

2083855~64 1

MOFFATT THOMAS

14] 006/009

CSO, and Huber's Fifth Cause of Action, for alleged breach of the implied covenant of good
faith and fair dealing are preempted in their entirety by Section 502 ofERISA, and Huber's
Third Cause of Action, for recovery of wages under Idaho Code Sections 45-601, et seq. is
preempted insofar as it is based upon or relates to the CSO." Id, ,i 3.
3.

Plaintiff acquiesced that its state law causes of action that "related to" the

BRISA plan at issue-here the Company Share Offer-were preempted. See Plaintiffs
Memorandum In Opposition to Lightforce USA, Inc.'s Motion for Partial Summary Judgment,
filed September 3, 2013 ("Huber 9/3/13 Memo."), p. 2 ("Huber does not dispute that his state
law claims set forth in his First, Third and Fifth causes of action are preempted to the extent

those claims seek relief related to the CSO" (emphasis original). Id.
4.

This is consistent with the Court's Findings of Facts and Conclusions of

Law, filed December 10, 2013. As recognized by the Court:
some of plaintiffs causes of action were dismissed in response to
motions for summary judgment. The plaintiff tried the case on
three causes of action: 1) violation of the Employee Retirement
Income Security Act (ERISA); 2) Breach of the NDA; and
3) wrongful termination of employment.
Id. (emphasis added). Thereafter, the Court found only that "Huber is entitled to damages for

LFUSA's breach of the NDA in the amount of $180,000.00." Id
Huber cites no authority for his proposition that just because a claim is preempted
it is not subject to dismissal. In fact, the opposite is true. See., e.g., Atwood v. Western Const.,

Inc., 129 Idaho 234 (App. 1996) (affirming dismissal of Atwood's state law claim for breach of
the implied covenant of good faith and fair dealing concluding "Atwood's claim seeking a
retirement account contribution by Western for 1991 is based upon rights arising under an
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employee benefit plan. Therefore, this state law claim is preempted by ERISA, and its
dismissal must be affirmed.") (emphasis added).

Moreover, the record does not support plaintiffs newly found contention that
"with regard to the fifth cause of action, Huber prevailed on hfa claim related to the nondisclosure agreement; thus, prevailed on his breach of the covenant of good faith and fair
dealing." Huber Objection, p. 2. Plaintiff did not plead a cause of action for breach of the
implied covenant of good faith and fair dealing as it related to the NDA. See Amended
Complaint. Paragraphs 47-52 of the Amended Complaint, provide in pertinent part:
FI.FTH CAUSE Ol' ACJ'JON
(F,;,r Br-ead1 of th~ 1mplted 0:iyenimt of Good J1aJth 11nd F11ir D(aJing}
47

Htbt.r repeals herein by tlli~ refrtence eadi ~Id eve-ry alkgaliou set fut1/: in

PRh\.f\nlph, J lltr-0uw1 46, inclusive, M if silid pamgrapJ1s were st:t forth hereat in ful!,
,'IS,

Tht thirtypn<'enl (3-0%) nf tbe goodwill of J..ightforcc. to be earned thTL>,1gh 1.h~Offu:r

Agre<:mrnt was 11 bcncfil of Hul1<;r's eniploymml colllrncl and r'"bt,)n,hip with Lightfor,c.
4\i.

At ilie ome of tlw :enmllalwn of Huber', empl<•)111<:m!, !~1.,ber h~d e&rm;,d the ibirty

pa,meut ,,f th~ thirty )X'.rcem 00%.l g1Jodwill h<!nefit whid1 b,id been e..~ruei.! liy Huber.
~

L

l,igbti'vrce's tenliination of Hube.-'s empluy1ncnt lo avnid paymci11 of ~r eamx."1

bcudlt silb51mi(!i!lly vi(,!Hlt:1." nullified •Ul<l impiiired Huber', entitlc,mml to beni::fi1s anti Tiglu.~ he
hod 1mder 1he omploymc.'1ll ,x111ltncl and ther~fore rhe tenninntion w:.s a vfol.llion of fue :mplicrl
mvenar11 nf gooo failh and foir dl.",11it1g.
52.

/\s a dire<;l and prr,:,;imal<> res·u]i oft~ fon::goln~ bn:.fich uf the implied covim,1111 of

g,xi<l !'aitl, and fair dealing, Huber has been dmm1go,,:t ill an :m1om1t to J,;, J-'rOl'EJl a! irial aud in un
1um>1rn1 which <:><CC!:ds 1hc Dfot,i,;.1 Col.lrr J°trrisd.ktiooa] :mi11imu10, plus imercm tb.'-'!'COJI

t\t

the

11mxim(1m rate allowed bylaw.
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Second, plaintiff admitted that his Fifth Cause of Action "related to" the
Company Share Offer and was therefore preempted. See Huber 9/3/13 Memo., p. 2 ("Huber
does not dispute that his state law claims set forth in his First, Third and Fifth causes of action
are preempted") (emphasis added):
II.

CONCLUSION

For the reasons set forth in Lightforce's initial memorandum and herein,
Lightforce respectfully requests that this Court enter a second amended judgment, in the form of
the proposed second amended judgment attached as Exhibit B to the Declaration of Gerald T.
Husch, filed September 16, 2014, consolidating the Amended Judgment and the Attorney Fee
Order into a single judgment and allowing for the offset of the Attorney Fee Order against the
Amended Judgment.
DATED this 26th day of September, 2014.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

l

G rald T. Husch - Of the Finn
Andrea J. Rosholt - Of the Firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 26th day of September, 2014, J caused a true
and correct copy of the foregoing REPLY MEMORANDUM IN SUPPORT OF MOTION
FOR ENTRY OF SECOND AMENDED JUDGMENT to be served by the method indicated
below, and addressed to the following:
Jeff R. Sykes
Chad M. Nicholson
McCONNELL WAGNER SYKES & STACEY PLLC
755 W. Front St., Suite 200
Boise, ID 83 702
Facsimile (208) 3 36-9712
Attorneys for Plaintiff

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile

Honorable Michael J. Griffin
District Judge
Second Judicial District, State of Idaho
320 W. Main
Grangeville, ID 83530
Facsimile (208) 983-2376

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
(x) Facsimile
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JeffR. Sykes, ISB #5058
Chad M. Nicholson, ISB #7056
McCONNELL WAGNER SYKES & STACEY PLLC
755 West Front Street, Suite 200
Boise, Idaho 83702
Telephone: 208.489.0100
Facsimile: 208.489.0110
sykes@Jawidaho.com
nicholson@lawidaho.com
Attorneys For Plaintiff Jeffrey Edward Huber

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER, an individual,
Plaintiff,
vs.

Case No. CV 2012-336
OBJECTION TO DEFENDANT'S
MOTION FOR ENTRY OF
SECOND AMENDED JUDGMENT

LIGHTFORCE USA, INCORPORATED,
a Washington corporation, doing business as
NIGHTFORCE OPTICS,
Defendant.

Honorable Michael J. Griffin
Telephonic Hearing:
09.30.14 -10:30 a.m. PDST

COMES NOW, Plaintiff Jeffrey Edward Huber, by and through his counsel of record,
McConnell Wagner Sykes & Stacey PLLC, and hereby files his objection to Defendant
Lightforce USA, lncorporated's ("LFUSA") Motion For Entry of Second Amended Judgment
("Motion").

OBJECTION TO DEFENDANT'S MOTION FOR
ENTRY OF SECOND AMENDED JUDGMENT - Page 1
1:\10085.002\PLD\Objection-LFUSA Min to Am Judgmc::nt 14-0923.doc
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LFUSA has moved this Court to enter a second amended judgment, apparently in an effort to
consolidate the judgments which have been issued in this matter. There appears to be no reason or
basis for entry of a second amended judgment, as the judgments previously entered comply with the
Idaho Rules of Civil Procedure then in effect at that time.

The judgments do contain a

short recitation of the documents upon which they are based; however, this was allowed under prior
Rule 54 of the Idaho Rules of Civil Procedure.

NOTE: District judges were initially advised that they could use
short lead-ins to indicate the basis of the judgment, such as:
"Based upon the jury verdict," or "Based upon the order granting
summary judgment entered on [date]," or "Based upon the court's
memorandum decision entered on [date]." However, many judges
could not resist the effort to include a substantial list of orders and
decisions which led to the final decision, resulting in what was a
record of prior proceedings. The currently proposed rule change that
is in the pipeline would include a provision that a judgment cannot
include any other words between the caption and the words,
"JUDGMENT IS ENTERED AS FOLLOWS."

See Declaration of Gerald T. Husch filed and served on or about September 15, 2014
("Husch Declaration"), Ex. A, What Is A Judgment?, Honorable Daniel T. Eismann, p. 8.
Moreover, LFUSA's proposed Second Amended Judgment (see Husch Declaration, Ex. B)
does not accurately reflect the Court's orders in this matter. Specifically, with respect to Paragraph 2
of the proposed Second Amended Judgment, the first and third causes of action were preempted by
federal law-not dismissed. With regard to the fifth cause of action, Huber prevailed on his claim
related to the non-disclosure agreement; thus, prevailed on his breach of the covenant of good faith
and fair dealing. The proposed Second Amended Judgment erroneously reflects that the fifth cause
of action is dismissed.

OBJECTION TO DEFENDANT'S MOTION FOR
ENTRY OF SECOND AMENDED JUDGMENT~ Page 2
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Paragraph 3 also does not reflect the Court's order because the Court did not base its award
of attorneys' fees and costs to LPUSA upon any specific causes of action.
Based upon the foregoing, LPUSA's Motion should be denied.

DATED this 23ni day of September 2014.
McCONNELL WAGNER SYKES & STACEYPLLC

BY
~7A, - ~
eff.Sykes
Attorneys For Pl=ffreyR Huber
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 23'tl day of September 2014, a true and correct copy of
the foregoing document was served by the method indicated below to the following party(ies):
. .....
.. -·
r--------~---·
--·-·
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_ ,-
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.,l
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·-··

-- ---~ -·-·-· ·--··-·-

···-
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Gerald T. Husch, Esq.
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10th Floor
Post Office Box 829
Boise, Idaho 83701
Telephone: 208.345.2000
Facsimile: 208. 985.5384

••

-

-

---

--e - - ; - -

;IT1v"]

--- -

-

•

·-· • • - . -

--

-

--

U.S. Mail
Han~ ~elivered
, [ v"] Facsnmle
·· [
] Overnight Mail
[
] Electronic Mail
gth@moffattco m

!.

[

]

--

• -

--

-1
•j

i,
,

Counsel For Defendant
Lighiforce USA, Incorporated
_., . _.....

-------

~-···-···---·----···-"·"•-

With two copies via United States Mail to:
Honorable Michael J. Griffin
Judge of the Second Judicial District
Idaho County Courthouse
320 West Main Street
Grangeville, Idaho 83530
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, AND FOR THE COUNTY OF CLEARWATER
JEFFREY EDWARD HUBER,
Plaintiff,

)
)
)

CASE NO. CV2012-336

)

vs.

)

COURT MINUTES

)

LIGHTFORCE USA, INC.

)

)
Defendant.

)

-------------- )

Michael J. Griffin, District Judge presiding
Jeff R. Sykes and Chad Nicholson, Attorneys for Plaintiff
Gerald T. Husch and Andrea Rosholt, Attorneys for Defendant
Keith Evans, Court Reporter
Date: 9/30/2014
Tape: CD634-1
Time: 10:28 A.M.
Subject of Proceeding: Motion to Amend Judgment
FOOTAGE:
10:28 Honorable Michael J. Griffin, District Judge presiding. Jeff Sykes, Attorney for
the Plaintiff; Andrea Rosholt, Attorney for the defendant, present by phone.
Jeffrey Huber, Plaintiff is not present. Hope Coleman, CEO of Lightforce USA is
present. Court advises this is the time set to hear the motion to amend the
judgment.
10:28 Mr. Sykes speaks and advises what they are seeking to have amended.
10:30 Ms. Rosholt responds to the suggested amendments.
10:33 Mr. Sykes speaks.
10:34 Court speaks and advises he will consolidate the two orders.
10:35 Court will prepare a second amended judgment complying with the new rules.
10:36 Court is in recess.
Approved by:

MICHAEL J. GRIFFIN
District Judge
Christy Gering
Deputy Clerk
COURT MINUTES - 1

2094

I

'

•

r · 1 L _:

ctr··: r · ·

_

· - 1 .J°
~

s·.·,:::r
J ! L!

.. ·,'

< I

' - . !.

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNY OF CLEARWATER
JEFFREY EDWARD HUBER, an
Individual,
Plaintiff,
vs.
LIGHTFORC E USA, INC. , a Washington
Corporation, doing business as
NIGHTFORC E OPTICS ,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 2012-336

SECOND AMENDED
JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS:
The plaintiff, Jeffrey Edward Huber is granted judgment against the defendant,
Lightforce USA, Incorporated, d/b/a Nightforce Optics in the principal amount of $180,000.00,
plus prejudgment interest in the amount of $7,752.58, plus post judgment interest from
I

December 10, 2013 until January 21 , 2014 in the amount of $2,592.53 , for a total judgment
amount of $190,344.91.
The defendant is granted judgment against the plaintiff for attorney fees and costs in the
amount of $284,464.76, together with interest at the lawful rate from January 14, 2014.
The judgment for plaintiff in the amount of $190,344.91 shall act as a paiiial offset
against the $284,464.76 judgment for the defendant, such that the defendant shall have final

SECOND AMENDED JUDGMENT -!
2095

'

tr

judgment against the plaintiff in the amount of $94,119.85 together with interest at the lawful
rate from January 21 , 2014 until paid in full .
Dated this _;·"1.L.ctay of

1

~

, 2014.

District Judge

SECOND AMENDED JUDGMENT -!
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CERTIFI CATE OF MAILIN G
of!

I, the undersign ed Deputy Clerk of the above entitled Court, do hereby certify that a copy
e foregoing was mailed to, faxed to, or delivered by me on the :3Jt'lt! day of
· f),'tt_ntlu.J{;{' , 2o_rj_, to :

Jeff R. Sykes
Chad M. Nicholso n
McConnell WAGNE R Sykes & Stacey PLLC
755 West Front Street, Suite 200
Boise, ID 83 702
Gerald T. Husch
Moffatt Thomas Barrett Rock & Fields
101 South Capitol Boulevard, 10111 Floor
P.O. Box 829
Boise, ID 83701

~/ U.S . Mail

/

U.S . Mail

Carrie! }d, ~!erk of Co~

'.JiliAJ~ .L

By:
Deputy Clerk

.

CLnq_....,
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FORNI FOR COURT REPORTER A40TION FOR TIME TO FILE A TRANSCRIPT ESTJjvfATED ·o}Efi 500 PAGES
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fN THE SUPREME COURT OF THE STATE OF IDAHO

JEFFREY EDWARD HUBER, and individual,

Plaintiff-Appellant,
V.

UGHTFORCE USA, INCORPORTED, a
Washington corporation, doing business as
NIGHTFORCE OPTICS.

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 41887
District Court No. CV2012-336
COURT REPORTER'S MOTION

FOR TIME TO FILE A
TRANSCRIPT ESTIMATED TO
BE OVER 500 PAGES

Defendant-Respondent
Keith M. Evans~ the cottrt reporter \vho reported this case, estimates the number of pages
to be transcribed is approximately 600 pages still remaining.

In addition to the 63 days granted for a 500 page transcript, I am requesting another 43
days. These additional days are based on the number ofpages estimated and our court calendar
and trials, trials, trials. This should make the new due date December 2, 2014.
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JEFFRE Y EDWAR D HUBER .
Plaintiff-Appellant,
V.

LIGHTF ORCE USA, INCORPO RA TED, a
Washing ton corporation, doing business as
NIGHT FORCE OPTICS ,
Defendant-Respondent.

)
)
)
)
)
)

Bl'.

wl~-_s]L
t.P _ DEPUH

ORDER GRANT ING FOURT H
EXTEN SION OF TIME TO LODGE
TRANS CRIPT

)
)
)
)
)

Suprem e Court Docket No. 41887-2 014
Clearwa ter County No. 2012-33 6

A COURT REPOR TER'S FOURT H MOTIO N FOR EXTEN SION OF TIME TO
LODGE TRANS CRIPT was filed by Court Reporter Keith Evans on October 17, 2014.
In addition,
the Court limits extension requests to 28 days; therefore,
IT IS HEREB Y ORDER ED that the FOURT H MOTIO N FOR EXTEN SION OF
TIME be. and hereby is, GRANT ED, and .the transcript shall be lodged with the District
Court on or
before Novemb er 17, 2014.

ru.

DATED this :2. 0 clay of October, 2012.
i
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cc:
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Counsel of Record
Distrkt Court Clerk
District Court Reporte r
District Court Judge
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JEFFREY EDWARD HUBER,
Plaintiff ,

6

vs.
8
9

10

12
13
14

)
)
)

LIGHTFORCE USA, INCORPORATED, )
)
a Washington corporation,
doing business as NIGHTFORCE )
)
OPTICS,
Defendants . )

_______________ )

11

NOTICE OF LODGING
Notice is hereby given that the above-entitled appeal
will be filed with the District Court Clerk of Clearwater
County on Tuesday, November 18th, 2014, consisting
of 1,607 pages .
The transcript included the
following hearing(s) :

15
16

MOTION HEARING - JULY 30 , 2013 ;

17

MOTION HEARING - SEPTErvIBER 17, 2013;

18

MOTION HEARING - JANUARY 15, 2014;

19

COURT TRIAL - OCTOBER 21ST , 22ND, 23RD, 24TH, 25TH, AND 30TH.

20
21

Dated this 16th day of November, 2014 .

22
23
24
Keith M. Evans , RPR, CSR NO . 655
25
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER

JEFFREY EDWARD HUBER,
Plaintiff-Respondent,
V.
LIGHTFORCE USA, INCORPORATED,
A Washington corporation, doing
business as NIGHTFORCE OPTICS,
Defendants-Appellants.

)
)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT NO. 41887

CLERK'S CERTIFICATE
OF EXHIBITS

_______________))
I, Barbie Deyo, Deputy Clerk of the District Court of the Second Judicial District of
the State of Idaho, in and for the County of Clearwater, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS
to the RECORD:
1.
Plaintiff's Exhibit 1 (admitted) - Company Share Offer Executed as of October 9,
2000
2.
Plaintiff's Exhibit 2 (admitted) - Unsigned Company Share Offer With An Effective
Date Of December 19, 2000
3.
Plaintiff's Exhibit 4 (admitted) - Email Chain Concluding June 24, 2008
4.
Plaintiff's Exhibit 7 (admitted) - Letter Agreement Dated March 29, 2010
5.
Plaintiff's Exhibit 8 (admitted) - Nightforce Optics Workforce Plan Outcomes
6.
Plaintiff's Exhibit 15 (admitted)- Draft Dated September 5, 2010
7.
Plaintiff's Exhibit 16 (admitted)- NFO Organization Structure and Reporting
8.
Plaintiff's Exhibit 17 (admitted)- Email Concluding September 14, 2010
9.
Plaintiff's Exhibit 20 (admitted) - Email Sent October 28, 2010
10.
Plaintiff's Exhibit 21 (admitted)- Email Sent January 12, 2011
11 .
Plaintiff's Exhibit 22 (admitted) - Deed Of Non Disclosure, Non Competition And
Assignment

CLERK'S CERTIFICATE OF EXHIBITS - 1
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12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

Plaintiff's Exhibit 23 (admitted) - Email Sent May 25, 2011
Plaintiff's Exhibit 24 (admitted) - Email Sent May 31, 2011
Plaintiff's Exhibit 29 (admitted) -Assignment Of Inventions And Patent Rights
Plaintiff's Exhibit 30 (admitted) - Letter Dated July 31, 2011
Plaintiff's Exhibit 31 (admitted) - Letter Dated August 3, 2011
Plaintiff's Exhibit 32 (admitted) - Letter Dated August 3, 2011
Plaintiff's Exhibit 35 (admitted)- Email Sent July 25, 2012
Plaintiff's Exhibit 38 (admitted) - Nightforce Optics, Inc. Employee Warning Notice
Plaintiff's Exhibit 88 (admitted) - Huber's Cashier's Check
Plaintiff's Exhibit 89 (admitted) - LFUSA Invoices to Huber
Plaintiff's Exhibit 97 (admitted)- Huber's 2012 W-2 And Earnings Summary
Plaintiff's Exhibit 101 (admitted) (for illustrative purposes) - Fair Market Value
Plaintiff's Exhibit 102 (admitted) (for illustrative purposes) - Fair Market Value
Plaintiff's Exhibit 103 (admitted) - 2013 Nightforce Catalog
Defendant's Exhibit 6 (admitted) - Copy of check #5104
Defendant's Exhibit 9 (admitted) - Jeff Huber's Life Insurance Application
Defendant's Exhibit 10 (denied)- Jeff Huber's Life Insurance Test Results
Defendant's Exhibit 20 (admitted)- Copy of Roger's Motor's File RE: 1992 Toyota
Defendant's Exhibit 21 (admitted)- Copy of Roger's Motor's File RE: 2005 Toyota
Defendant's Exhibit 22 (admitted)- Copy of Roger's Motor's File RE: 2007 Toyota
Defendant's Exhibit 26 (admitted) - Email from Jeff Huber and Ray Dennis
Defendant's Exhibit 31 (admitted)- Copy of Check No. 004843
Defendant's Exhibit 34 (admitted)- Email from Hope Coleman to Jeff Huber
Defendant's Exhibit 38 (admitted) - Draft Board Report for July 2009
Defendant's Exhibit 40 (admitted) - Email from Hope Coleman to Mark Andrew, Jeff
Huber, Ben Zumhoff and Kyle Brown
Defendant's Exhibit 61 (admitted) - Board Receipt
Defendant's Exhibit 63 (admitted) - Open Orders Oracle Report
Defendant's Exhibit 64 (admitted) - Email from Kyle Brown to Monika LenigerSherratt
Defendant's Exhibit 66 (admitted) - Board Report
Defendant's Exhibit 67 (admitted) - Dollar Sales and Order Reports
Defendant's Exhibit 68 (admitted) - Dollar Sales and Order Reports
Defendant's Exhibit 70 (admitted) - Email from Jesse Daniels to Hope Coleman and
Jeff Huber
Defendant's Exhibit 77 (admitted) - Email from Jesse Daniels to Hope Coleman and
Jeff Huber
Defendant's Exhibit 79 (admitted) - Email from Jeff Huber to Hope Coleman
Defendant's Exhibit 84 (admitted) - Email from Monika Leniger-Sherratt to David
Woolford, Geoff Ingles, Ray Dennis and Leonie Spriggs
Defendant's Exhibit 122 (denied)- R&D Accomplishments
Defendant's Exhibit 125 (admitted) - Certified Title Search Results
Defendant's Exhibit 132 (admitted) - Signed Deed of Non-Disclosure, Non
Competition and Assignment
Defendant's Exhibit 134 (admitted) - Jeff Huber's Resume
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51.
52.
53.
54.
55.

Defendant's Exhibit 135 (admitted) - Farm Bureau's File RE: Jeff Huber's Life
Insurance Policies
Defendant's Exhibit 150 (admitted) - Comparison of Business Valuation Credentials
Defendant's Exhibit 154 (denied)- Excerpts from Pratt's Stats
Defendant's Exhibit 161 (admitted for illustrative purposes) - Illustrate Impact of
Cooper's Valuation Assumptions and Calculations
Defendant's Exhibit 162 (admitted) 2012 Nightforce Catalogue

I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1.

Plaintiff's Expert Witness Disclosure, filed August 8, 2013.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
Court at Orofino, Idaho this ~
day of ~)o VVrv0d': , 2014.

CLERK'S CERTIFICATE OF EXHIBITS - 3

2103

FILED
Cl ERK OF DISTRICT COURT
CL '"A~ ,'','':'"·'"' r: ouNTY

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLE%1RWAT ER· t. '1
ei\s~ 11

JEFFREY EDWARD HUBER,

- W~JJ-3si

BY_ _ •

Plaintif f - Appel l ant,
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v.

CERTIFIC ATE TO RECORD

LIGHTFORCE USA, INCORPORATED,
a Washing ton corpora tion, doing
business as NIGHTFORCE OPTICS,
Defenda nts - Respond ents.

I, Barbie Deyo, Deputy Clerk of the District Court of the
Second Jud i cial District of the State of I daho, i n and for the
County of Cl earwate r, do hereby certify that the above foregoin g
record in the above - ent itled cause was compi l ed and bound under
my directio n as, and i s a true and correct record of the
p l eadings and documen ts that are automat ical l y required under
Ru l e 28 of the Idaho Appella te Rules, as well as those requeste d
by Counsel s.
I FURTHER CERTIFY, that the Notice of Appeal was filed in
the District Court on the 18TH day of February , 2014.
Dated this

day of (\,/ OV t J~

r , 2014.

CARRIE BIRD,
By
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JEFFREY EDWARD HUBER,

)
SUPREME COURT NO.
41887

)

Plaintiff-Appellant,

_6f} __ ,DEPUTY

)
)

V.

CERTIFICATE OF SERVICE

)
)

LIGHTFORCE USA, INCORPORATED
A Washington corporation,
Doing business as NIGHTFORCE
OPTICS,

)
)
)
)
)

Defendants-Respondents.

)

I, Barbie Deyo, Deputy Clerk of the District Court of the
Second Judicial District of the State of Idaho, in and for the
County of Clearwater, do hereby certify that copies of the
Clerk's Record and Reporters Transcript were placed in the United
States mail and addressed to Jeff R. Sykes, McConnell Wagner
Sykes & Stacey, PLLC, 755 West Front Street, Suite 200, Boise, ID
83702 and Gerald T . Husch, Esq., Moffatt Thomas Barrett Rock

Fields, P.O. Box 829, Boise, Idaho 83701 this

lh"Q:

&

day of

November, 2014.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the said Court this

1h
-----1.:
I

day

By

1
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